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FOREWORD 


Industrial  pensions  began  in  America  more  than  100  years  ago  and 
in  the  last  25  years,  they  have  enjoyed  enormous  growth.  Today,  more 
than  30  million  American  workers  are  relying  on  private  pension 
and  welfare  plans  as  a  major  source  of  economic  security  in  old  age. 
The  assets  of  private  pension  arrangements  increased  from  $2.4  bil- 
lion in  1940  to  more  than  $150  billion  in  1975  making  these  funds  one 
of  the  largest  sources  of  private  capital  in  the  economy.  These  changes 
have  radically  altered  the  retirement  security  expectations  of  the 
American  people. 

But  for  the  most  part,  this  phenomenal  growth  was  largely  unregu- 
lated. While  the  absence  of  substantive  requirements  helped  promote 
growth  of  the  private  system,  the  resulting  plans  set  up  difficult  and 
sometimes  insurmountable  obstacles  to  plan  participants. 

Passage  of  this  legislation  is  the  end  product  of  years  of  study  and 
development  by  the  Committee  on  Labor  and  Public  Welfare.  For 
their  work  in  this  effort,  I  wish  to  extend  a  special  thanks  to  all  of  my 
colleagues  on  the  Committee  whose  contributions  and  support  made 
this  landmark  reform  possible.  A  particular  tribute  must  be  reserved 
for  the  distinguished  ranking  minority  member  of  the  Committee 
(Mr.  Javits)  whose  efforts  dating  back  to  1967  awakened  Congress  to 
the  need  for  comprehensive  reform. 

The  Employee  Retirement  Income  Security  Act  responded  to  the 
recommendations  of  the  Senate  study  and  to  the  objectives  of  a  broad 
consensus  for  comprehensive  reform.  The  new  rules  reflect  a  careful 
balance  of  incentives  and  controls  designed  by  Congress  to  improve 
the  equitable  character  of  private  plans  while  encouraging  their  fu- 
ture growth  and  development. 

Implementation  of  the  ERISA  standards  will  demand  an  effective 
administration  with  a  unique  understanding  of  the  impact  of  its  re- 
quirements. To  aid  those  responsible  for  its  administration,  I  have 
asked  the  committee  staff  to  compile  this  legislative  history  with  the 
assistance  of  the  Department  of  Labor  under  whose  direction  the  in- 
dexes were  prepared. 

Harrison  A.  Williams,  Jr., 

Chairman. 
(in) 


ACKNOWLEDGMENT 


The  indexes  for  this  legislative  history  of  the  Employee  Retire- 
ment Income  Security  Act  of  1974  and  the  Explanatory  Notes  for 
Using  the  Indexes  were  prepared  by  staff  of  the  U.S.  Department  of 
Labor  at  the  direction  of  Paul  J.  Fasser,  Jr.,  Assistant  Secretary  of 
Labor  for  Labor-Management  Relations.  For  the  dedication  of  that 
staff  to  the  project,  and  for  the  help  of  other  employees  who  contrib- 
uted significantly  to  the  effort,  I  wish  to  express  my  appreciation,  and 
my  particular  thanks  to  the  following:  Paul  R.  Antsen,  Richard  D. 
Ferrone  (of  the  Office  of  the  Solicitor),  Neilda  C.  Lee,  Edwin  A. 
Silver,  and  Elian  H.  Spring,  who  structured  and  compiled  the  in- 
dexes; Bruce  M.  Leet,  who  helped  to  plan  and  start  the  project;  Rich- 
ard T.  Wood,  who  kept  a  chronicle  of  pension  reform  legislation; 
and  John  S.  Hunter,  who  guided  the  project. 

Harrison  A.  Williams,  Jr.,  Chairman. 

(V) 


CONTENTS 


Page 

Foreword   III 

Acknowledgment V 

Index  XI 

Volume  I 
January  3,  1973 — House  : 

Safeguarding  Private  Pension  Plans,  introductory  remarks  of  Mr.  Dent 

on  H.R.  2  and  H.R.  462 1 

H!R.  2,  text  of,  as  introduced 3 

H.R.  462,  text  of,  as  introduced 67 

January  4,  1973 — Senate  : 

Introductory  remarks  of  Mr.  Williams  on  S.  4 90-92 

S.  4,  text  of,  as  introduced 93 

Outline  of  major  provisions  of  S.  4 — Williams-Javits  Pension  Reform 

bill 190 

Summary  of  major  provisions  of  S.  4 — Williams-Javits  Pension  Reform 

bill  190-202 

Introductory  remarks  of  Mr.  Javits . 203-206 

Introductory  remarks  of  Mr.  Ribicoff 207 

March  13,  1973— Senate : 

Introductory  remarks  of  Mr.  Bentsen  on  S.  1179 210 

S.  1179,  text  of,  as  introduced 230 

April  12,  1973— Senate : 

Introductory  remarks  of  Mr.  Javits  on  S.  1557 273 

Explanatory  statement  of  amendments  to  the  Welfare  and  Pension 
Plans  Disclosure  Act  made  by  the  Employee  Benefits  Protection 

Act 274-279 

S.  1557,  text  of,  as  introduced 280 

April  18,  1973— Senate: 

Introductory  statement  of  Mr.  Hansen  on  S.  1631 324 

S.  1631,  text  of,  as  introduced 325 

S.  4,  text  of,  as  reported 389 

Senate  Report  93-127 587 

June  28,  1973— House : 

Tax  Treatment  of  Survivor  Benefit  Plans  of  Uniform  Services,  unani- 
mous consent  consideration  of  H.R.  4200 666 

June  28,  1973— Senate : 

Referral  of  H.R.  4200  to  Committee  on  Finance 672 

July  18,  1973—  Senate  : 

Submission  of  amendments  to  S.  4,  Pension  Reform 673 

Amendments  to  S.  4  : 

No.  378    (by  Mr.  Mondale) 675 

No.  379   (by  Mr.  Mondale) 677 

Amendments  to  H.R.  4200 : 

Xo.  380    (by  Mr.   Mondale) 678 

No.  381  (by  Mr.  Mondale) 680 

July  20,  1973— Senate : 

Amendment  No.  401  to  S.  4  (bv  Mr.  Stevenson) 682 

August  1,  1973— Senate  : 

Unanimous  consent  authority  for  Committees  to  file  reports 683 

August  2,  1973— House  : 

H.R.  9824,  text  of,  as  introduced 686 

(VII) 


VIII 

August  3,  1973— Senate :  Page 

Order  for  consideration  of  S.  4  on  September  11,  1973 778 

Bill  reported  during  August  Recess  : 

S.  1179,  text  of,  as  reported  August  21,  1973 780 

Senate  Report  93-383 1063 

September  10,  1973— Senate  : 

Vitiation  of  order  previously  entered  on  S.  4,  the  Pension  and  Welfare 

Benefits    bill 1225 

Order  for  limitation  of  debate  on  S.  4 1225 

Order  to  consider  S.  4  on  Tuesday,  September  18,  1973 1226 

September  13,  1973— Senate : 
Amendments  to  S.  4 : 

No.  478  (by  Mr.  Taft) 1228 

No.  419  (by  Mr.  Taft) 1229 

No.  481  (by  Mr.  Hartke) 1236 

Introductory  remarks  by  Mr.  Hartke 1234 

No.  482  (by  Mr.  Hartke) 1245 

Introductory  remarks  by  Mr.  Hartke 1244 

No.  483   (by  Mr.  Hartke) 1249 

Introductory  remarks  by  Mr.  Hartke 1248 

No.  485   (by  Mr.  Hartke) 1 1254 

Introductory  remarks  by  Mr.  Hartke 1252 

Amendments  to  S.  1179 : 

No.  480  (by  Mr.  Taft) 1232 

No.  484  (by  Mr.  Hartke) 1251 

Introductory  remarks  by  Mr.  Hartke 1250 

September  17,  1973—  Senate  : 
Amendments  to  S.  4 : 

No.  488  (by  Mr.  Jackson) 1260 

No.  489  (by  Mr.  Jackson) 1262 

No.  496  by  Mr.  Nelson  (for  himself,  Messrs.  Long,  Bentsen,  and 

Bennett)     1271-1497 

No.  497  bv  Mr.  Nelson  (for  himself,  Messrs.  Long,  Bentsen,  and 

Bennett)     1498-1568 

Amendment  No.  495  to  S.  1179  (by  Mr.  Tunney) 1264 

Unanimous  consent  for  consideration  of  Calendar  No.  119,  S.  4 1266-1270 

H.R.  4200,  Text  of,  as  reported 1570 

Senate  Report  93-394 1572 

Volume  II 
September  18,  1973 — Senate : 

Floor  debate  on  S.  4 1579-1670 

Amendments  to  S.  4 : 

No.  503  (by  Mr.  Curtis) 1671 

Xo.  504  (by  Mr.  Buckley  to  numbered  Amendment  No.  497  pro- 
posed by  Mr.  Nelson 1674 

No.  505  (by  Mr.  Nelson) 1675 

No.  506  (by  Mr.  Nelson) 1676 

No.  507  (by  Mr.  Tunney) 1678 

No.  508  (bv  Mr.  Hartke  to  numbered  Amendment  No.  496  proposed 

by  Mr.  Nelson 1680 

Analysis  of  Amendment  No.  496  to  S.  4 1718-1729 

September  19,  1973— Senate : 

Floor  debate  on  S.  4 1732-1882 

H.R.  4200,  text  of,  as  passed  by  Senate 1883 

October  2,  1973—  House  : 

H.R.  2,  text  of,  as  reported  with  amendments 2181 

House    Report   93-533 2348 

February  4,  1974 — House : 

H.R.  12481  as  submitted  and  as  reported  February  5,  1974 2393 

House  Report  93-779 2584 

February  20,  1974— House : 

H.R.  12906,  text  of,  as  introduced 2761 

February  21,  1974 — House  : 

H.R.  12855,  text  of,   as  reported 2924 

House  Report  93-807 3115 


DC 

February  25, 1974— House :  **& 

Employee  Benefit   Security  Act  of  1974 :   Material  explaining  H.R. 

12906  together  with  supplemental  views  (to  accompany  H.R.  2)_3293-3350 

February  26,  1974— House  : 

Consideration  of  House  Resolution  896 3351 

Floor  debate  on  H.  Res.  896 3351 

Floor  debate  on  H.R.  2 3375-3481 

February  27,  1974 — House : 

Floor  debate  on  H.R.  2 3482-3504 

Volume  III 
February  28, 1974— House : 

Floor  debate  on  H.R.  2 3505-3519 

Canceled  companies  with  pension  agreements,  1973  (prepared,  by  In- 
surance, Pension  and  Unemployment  Benefits  Department,  United 

Steelworkers  of  America) 3520-3521 

Floor  debate  on  H.R.  2  continued 3522-3596 

March  4,  1974 — Senate: 

Consideration  of  H.R.  2 3597 

H.R.  2,  text  of,  with  amendments  as  passed  by  Senate 3599-3895 

March  6, 1974 — Senate : 

Printing  of  additional  copies  of  H.R.  2 3897 

H.R.  2,  text  of,  as  passed  by  House  and  printed 3898-4250 

March  29,  1974 — Senate : 

Analysis  of  private  pension  reform  legislation,  93d  Congress,  March 
1974 — Comparison  of  Senate-Passed  and  House-Passed  versions  of 

H.R.  2 4251 

Private  Pension  Reform  Legislation — Comparison  of  Senate-Passed 

and  House-Passed  versions  of  H.R.  2 4252-4275 

April  2,  1974— House : 

Appointment  of  conferees  on  H.R.  2 4276 

August  12,  1974 — House : 

House  Report  93-1280  to  H.R.  2,  conference  report 4277^654 

August  13,  1974 — Senate : 

Submission  of  conference  report  on   the  Employee  Retirement  and 

Income  Security  Act  of  1974  (Report  93-1090) 4655 

August  20,  1974— House  : 

Floor  debate  on  conference  report  on  H.R.  2 4656-4721 

H.  Con.  Res.  609,  text  of,  as  ordered  to  be  printed  and  passed 4722-4730 

August  22,  1974— Senate : 

Authorization  for  Clerk  of  the  House  of  Representatives  to  make  cor- 
rections in  the  enrollment  of  H.R.  2 4731 

Floor  debate  on  conference  report  on  H.R.  2 4733-4835 

Public  Law  93-406,  text  of,  September  2,  1974 4836-5043 

Appendix 

Administration  Recommendations  to  the  House  and  Senate  Conferees  on 

H.R.  2— To  Provide  for  Pension  Reform,  April  1974 5047 

Summary  of  Differences  Between  the  Senate  Version  and  the  House  Ver- 
sion of  H.R.  2 — To  Provide  for  Pension  Reform,  committee  prints  pre- 
pared for  the  use  of  the  House  and  Senate  conferees  on  H.R.  2  : 

Part  One — Participation,   Vesting,   Funding,  Actuaries,   Jurisdiction, 

and  Portability,  May  15,  1974 5151 

Part  Two — Termination  Insurance ;  Reporting  and  Disclosure,  June  5, 

1974    5205 

Part  Three— Fiduciary  and  Enforcement,  June  12,  1974 5249 

Part  Four — Limitations  on  Contributions  and  Benefits,  Employee  Sav- 
ings for  Retirement,  Lump-Sum  Distributions,  Administration  and 

Enforcement,  and  Miscellaneous,  June  19,  1974 5289 

Statement  by  the  President  and  remarks  at  the  bill  signing  ceremony  at 
the  White  House,  September  2,  1974,  from  Presidential  Documents : 
Gerald  R.  Ford,  1974,  volume  10,  No..  36 5321 


INDEX 


Explanatory  Notes  for  Using  the  Indexes 

Because  indexing  techniques  vary  according  to  such  factors  as  the 
purpose  to  be  served,  the  nature  of  the  subject  matter  indexed,  and 
the  conceptions  of  persons  who  do  the  indexing,  the  following  ex- 
planatory notes  on  the  indexes  published  herein  should  be  helpful  to 
their  users. 

The  indexes  were  developed  to  facilitate  use  of  the  basic  legislative 
documents  in  assisting  to  determine  the  Congressional  intent  under- 
lying various  provisions  of  the  Employee  Retirement  Income  Security 
Act  of  1974  (ERISA).  This  orientation  and  the  complex  nature  of 
the  legislation  resulted  in  two  basic  design  features.  First,  the  index 
headings  are  fashioned  primarily  to  describe  subjects  or  concepts 
rather  than  specific  legislative  provisions  or  key  words.  This  was  nec- 
essary to  encompass  the  wide  range  of  proposals,  discussions,  and  mod- 
ifications leading  to  the  provisions  enacted  in  ERISA.  Thus,  it  may  be 
necessary  on  occasion  for  the  index  user  to  relate  a  provision  of 
ERISA  or  of  a  forerunner  bill  having  a  certain  heading  to  an  index 
heading  stated  a  different  way. 

The  second  basic  design  feature  is  that  subjects  or  concepts  generally 
are  referenced  to  single  index  headings.  In  other  words,  where  multiple 
index  headings  for  a  particular  subject  could  be  used,  only  one  heading 
is  used  for  giving  page  references.  Thus,  once  the  user  determines 
that  he  has  found  a  heading  covering  his  subject,  he  need  not  be 
concerned  that  some  other  heading  might  also  cover  the  subject  with 
possibly  a  difference  in  the  page  references.  The  "see"  cross  references 
are  used  to  help  in  finding  the  correct  heading.  The  "see  also"  cross 
references  are  used  to  indicate  that  there  is  a  closely  related  heading. 
Other  points  on  the  approach  and  techniques  used  in  the  indexes 
follow. 

1.  There  are  nine  basic  indexes  covering  broad  subject  areas,  as 
follow : 

Definitions 

Reporting  and  Disclosure 

Participation  and  Vesting 

Funding 

Fiduciary  Responsibility 

Termination  Insurance 

Enforcement 

Internal  Revenue  Code 

Miscellaneous 
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2.  The  documents  indexed  are  limited  to  bills,  reports,  the  "bill"  print 
of  broad  amendments  such  as  those  in  the  nature  of  a  substitute,  and 
floor  debates.  At  the  end  of  these  explanatory  notes  is  a  list  of  such 
documents  printed  in  this  legislative  history.  The  list  is  annotated  as 
to  several  documents  which,  in  whole  or  in  part,  are  not  indexed  for 
the  purpose  of  avoiding  duplication.  For  example.  H.E.  4200  as  passed 
by  the  Senate  is  not  indexed  because  the  same  legislation  became  the 
Senate  amendment  to  H.R.  2.  Also,  for  example,  the  substitute  bill 
printed  in  the  Conference  Report  is  not  indexed  because  of  its  close 
similarity  to  the  final  law.  In  addition,  prints  in  committee  reports  of 
the  Welfare  and  Pension  Plans  Disclosure  Act  as  it  would  be  changed 
are  not  indexed. 

While  certain  substantive  amendments  are  not  indexed  as  to  the 
"bill"  print,  they  are  indexed  as  to  the  floor  consideration  on  them. 
Technical,  clerical,  and  conforming  changes  generally  are  not  indexed 
where  they  are  not  described  in  the  documents  as  to  their  subject 
matter. 

3.  The  index  titled  Internal  Revenue  Code  covers  only  matters  re- 
lated to  the  Internal  Revenue  Code  of  1954,  as  amended,  which  do  not 
fall  within  one  of  the  other  indexes. 

4.  The  index  titled  Definitions  covers  definitions  regardless  of  the 
subject  area  to  which  they  pertain.  As  a  rule,  there  are  no  cross  refer- 
ences from  the  other  indexes  to  the  Definitions  index.  Also,  definitions 
which  seemed  to  have  been  used  solely  for  convenience  in  drafting 
are  omitted.  An  example  would  be  where  "Secretary"  is  defined  to 
mean  "Secretary  of  Labor."  Another  example  would  be  where  a  term 
is  defined  solely  for  purposes  of  the  provision  immediately  preceding 
the  definition. 

5.  Certain  index  headings  include  page  references  only  where  there 
is  broad  treatment  or  application  of  the  matter  in  the  documents. 
These  headings  are : 

Effective  dates; 

Xeed  for  .  .  .   : 

Plans  covered : 

Previous  law : 

Regulations/rules,  general  authority. 
Instances  of  narrow  treatment  or  application,  to  the  extent  they 
occur  in  the  documents,  generally  are  not  indexed  separately,  but  may 
be  found  within  the  page  references  given  under  the  index  heading 
covering  the  particular  subject  to  which  they  pertain.  For  example, 
a  page  reference  to  ERISA  section  505.  regarding  authority  to  issue 
regulations  under  Title  I,  is  included  under  the  "regulations"  main 
heading  in  the  Reporting  and  Disclosure  index.  Participation  and 
Vesting  index,  etc. :  specific  authority  to  issue  regulations  regarding 
the  filing  of  annual  reports  may  be  found  within  the  page  references 
given  under  "Annual  report  or  return— filing  requirements"  in  the 
Reporting1  and  Disclosure  index. 

6.  The 'index  heading  "Previous  law"  refers  to  discussions  or  state- 
ments about  the  status  of  law  before  ERISA.  Therefore,  the  refer- 


XIII 

ences  include  discussions  addressed  in  terms  of  current  law,  since  the 
discussions  took  place  before  enactment  of  ERISA. 

7.  The  word  '"participants"  in  the  indexes  usually  means  "partici- 
pants and  beneficiaries." 

Finally,  it  should  be  noted  that  any  interpretation  of  legislative 
documents  which  is  inherent  or  implied  in  the  indexes  or  these  ex- 
planatory notes  is  not  to  be  considered  as  the  official  view  of  the  U.S. 
Department  of  Labor. 
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S.  4  Amendment  No.  496 1271-1497 

S.  4  Amendment  No.  497 1498-1568 

Senate  Report  on  H.R.  4200 1570-78 

Senate  Consideration  of  S.  4 1579-1882 

H.R.  4200  as  Passed  by  the  Senate1 1883-2178 

H.R.  2  as  Reported 2181-2347 

House  Report  on  H.R.  2 2348-92 

H.R.  12481  as  Introduced 2394-2583 

House  Report  on  H.R.  12481 2584-2759 

H.R.  12906  as  Introduced  2 2761-2922 

H.R.  12855  as  Introduced 2924-3114 

House  Report  on  H.R.  12855 3115-3292 

House  Report  explaining  H.R.  12906  [printed  in  Congressional 

Record] 3293-3350 

House  of  Representatives  Consideration  of  H.R.  2 3351-3596 

Senate  Consideration  of  H.R.  2 3597-98 

H.R.  2  as  Passed  by  the  Senate 3599-3895 

H.R.  2  as  Passed  by  the  House  of  Representatives 3898-4250 

Conference  Report  on  H.R.  23 4277-4654 

House  of  Representatives  Consideration  of  Conference  Report  to 

accompany  H.R.  2 4656-1730 

Senate  Consideration  of  Conference  Report  to  accompany  H.R.  2_  4733-4835 
Public  Law  93-406,  approved  by  the  President  on  September  2, 

1974   4836-5043 


1  Not  indexed  to  avoid  duplication  with  Item  (27). 

2  Not  indexed  to  avoid  duplication  with  Title  I  in  item  (28). 

3  The  substitute  bill  is  not  indexed  to  avoid  duplication  with  item   (32). 

(XIV) 


DEFINITIONS 

Pages  in 
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Accrued  benefit 12, 

285,  1119,  2408-09,  2648-49,  2939-40,  3180-81,  3327-29,  3911,  4072- 

73,  4540,  4843-44,  4912 

Accrued  liability 2257-58,  3912-13,  4844 

Accrued  portion  of  normal  retirement  benefit 14, 

59,  76,  495-96,  544,  1315-16,  3745-46 

Accrued  portion  of  the  regular  retirement  benefit 12-13, 

695-98,  2252-55 
Accumulated  contributions 332-33, 

843,  2416,  2852-53,  2946-47,  3626,  3989-90,  4080-81,  4868,  4917-18 
Accumulated  funding  deficiency 853, 

1152,  1308,  2424,  2440,  2664,  2955,  2970,  3196-97,  3335,  3638,  3998, 

4089,  4104,  4551,  4876,  4921 

Accumulated  vesting  deficiency 1323,  3653 

Adequate  consideration 11-12, 

148,  284-85,  543,  694,  971,  1414,  2251,  2357,  3306,  3744-45,  3908-09, 

4842^-3 
Administrator 11-12, 

72-73,  100-01,  146-47,  283-84,  492-93,  541^2,  693-94,  877,  961-62, 

1412-13,  2250-51,  2452-53,  2982-83,  3331,  3743,  3907-08,  4116-17, 

4842,  4934^35 

Advance  funding  actuarial  cost  method 2258,  3913,  4844 

Amount  involved ^ 371,  977-78, 1471,  3798,  4984 

Ancillary  benefits 1373,3702 

Annuity  starting  date 3000,  3983,  4134,  4870,  4943 

Any  other  participant 2293 

Appropriate  conversion  factor 332, 

843,  2415,  2852,  2946,  3625,  3989,  4080,  4868 

Average  taxable  wages 3348 

Basic  benefit 1023-24,  1526,  2517-18,  3048,  3852,  4182,  4961,  5010 

Beneficiary 8,  70-71,  98,  490,  691,  960,  2248,  3905,  4841 

Benefit  plan  services 1171 

Break  in  service 4864,  4911-12 

Church  plan 2449-51, 

2635,  2680,  2979-81,  3167,  3212,  3321-22,  3344-45,  3914-15,  4113-15, 

4845,  4933-34 
Class  year  plan 119, 

238,  511,  846,  1117,  2420,  2653,  2950-51,  3185-86,  3628,  4085,  4545, 

4865 

Commerce 9,  69-70,  97,  489,  692,  960, 1338,  2249,  3906,  4841 

Compensation    2518,  3049,  4183,  4961,  4966 

Consultant 48, 

180,  318,  575-76,  740,  949, 1453,  2299,  3784,  3966,  4894 

Controlled  group  of  corporations 2638,3170,4933 

Convicted  or  disability  of  conviction 48, 

179-80,  317,  575,  740,  948, 1453,  2299,  3782,  3965-66,  4894 

Correct    1319, 1323, 1471-72,  2440,  2970,  4104 

Correction 371,  864,  978, 1471-72,  3649,  3653,  3799,  4984 

Correction  period 371-72, 

864-65,  978-79,  1319-20,  1323-24,  1472,  2440-41,  2970-71,  3649-50, 

3653-54,  3799,  4104-05,  4984 

Covered  service 76, 103, 148-49,  544-45, 1416,  2445 

Current  value 14,698,2256,3912,4844 

Date  of  termination 4639,  5035 

Defined  benefit  plan 2454,  2984,  3915,  4079-80,  4118,  4845,  4935 

Defined  contribution  plan 2454,  2984,  4118,  4935 

(XV) 


XVI 

DEFINITIONS— Continued 
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Definitely  determinable 2679,  3211,  3344 

Disqualification  date 4030 

Disqualified  person 4562.  4590,  4982 

Earliest  retirement  age 3000,  3983,  4134,  4870.  4943 

Earned  income 252.  343,  1000,  1501,  3727 

Eligible  individual  account  plan 

Employee 8,  70,  98,  490,  601,  691,  2248,  2357,  3306.  3905.  4sil 

Employee  accrued  benefit 330-31,  839-41,  3621-24 

Employee  benefit  fund  (See  also  Fund) 7, 

147,  493,  542,  601,  616,  959, 1413-14,  2357-59,  3308,  3744 

Employee  benefit  plan 6-7. 

147.  282,  284,  542,  689-90,  958,  1413,  2247.  3743.  3904.  4840 

Employee  organization 7-8,  71,  99,  490-91,  690,  960,  2247,  3904,  4840-41 

Employee  pension  benefit  plan  ( See  Employee  benefit  plan. ) 

Employee  stock  ownership  plan 4889,  4983 

Employee  welfare  benefit  plan  (See  also  Employee  benefit  plan) 631, 

2246,  3903   4840 

Employer 8,  70,  98,  489-90,  691,  905,  963,  1057,  1360,  2248,  3369,  3905*  4841 

Employer-group 970-71,  1450.  3781,  3790-91 

Employer  real  property 4888 

Employer  security 

Enrolled  actuary 1487,  3924-25.  4170.  4850,  5010 

Excess  benefit  plan 4S4o 

Excess  contributions 2544-45,  2975-76,  4186-88.  4973-74 

Experience  deficiency 74,  102,  243,  494,  602,  1073,  1612 

Experience  loss 2661,  3194 

Fiduciary 12-13, 

150-52,  286,  372,  546,  614-15,  695,  962,  975-76.  1171.  1417,  1469-70, 

2253.  2257-58,  2458,  2468,  3300,  3306-09,  3747.  3796,  3910-11.  4590, 

4843,  4982-83 
Fiscal  year  of  the  plan  (See  Plan  year.) 

Fixed-contribution  multiemployer  plan 76-77 

Full  funding  limitation 1128, 

2431,  2961-62,  3202,  4004-05,  4195-96,  4879,  4923-24 

Fully  funded 74,  101-02,  493,  602 

Fund  (See  also  Employee  benefit  fund) 71.  99.  491.  542.  3306 

Funding 74,  102,  494,  595,  1620.  2354.  3379 

Government  plan 2449,  2979,  3914,  4113,  4*44-45,  4933 

Guaranteed  benefit  policy 

Hour  of  Service 4860,  4863.  4906,  4911 

Individual  account  plan 3915. 

Individual  retirement  account 4194.  4966 

Individual  retirement  annuity 4196.  4967 

Industry  or  activity  affecting  commerce 9, 

70,  97-98,  489,  692,  960-61.  2249,  39v 

Initial  unfunded  liability 73,  101.  493 

Initial  unfunded  past  service  liability 3639—10 

Insurer  

Interested  party 1386,  5030 

Investment  manager 3917. 

Joint  and  several  liability 49>3 

Liability 4712 

Liberal    121 

Mandatory  contributions 333. 

844,  929,  1152,  1392,  2416-17,  2853,  2947,  3626,  3721-22.  3990,  4081, 

4868,  4918,  5033 

Market  value 13,  150,  286,  545.  1416-17. 

Market  obligation 4889-90 

Member  of  family  (See  also  Relative) 977.  1470.  3797. 

Money  purchase  plan 72.  100,  492.  90S,  1372.  3702,  4559 

Month 833, 1284.  3613 
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Multiemployer  plan 104, 

496,  602,  894-95,  1158,  1358-59,  2258,  2357,  2451-52,  2634,  2981, 
3166,  3306,  3688-89,  3916-17,  4115-16,  4532,  4846,  4934,  5010 

Named  fiduciary 4564,  4882 

Net  assets  _  2294  3961 

Net  worth  of  employer 933,  1155,  1397,  3726~  4643,'  5036 

Non-basic  benefits 4633,  5011 

Nonforfeitable 2251-52,  3306,  3909,  4843 

Nonforfeitable  pension  benefit 12,  148,  285,  544,  695,  1414-15,  3745 

Nonforfeitable  right 75,  103,  494-95,  602,  2357,  3306 

Normal  retirement  age  (See  also  Regular  retirement  age) 76, 

103,  239,  495,  602,  1119,  2409-10,  2939-40,  3911,  4073-74,  4540,  4913 

Normal  retirement  benefit  (See  also  Regular  retirement  benefit) 75-76, 

103,  495,  602,  4843,  4913 

Normal  (service)  cost 74-75,  102,  494,  602,  699,  2257,  2357,  3912,  4844 

One  year  break  in  service 4864,  4911-12 

Owner-employee 1151,  3854 

Partial  termination 2296,  3346,  3729,  4013,  4643,  4659,  4670 

Participant   8, 

70,  98,  490,  691,  877,  959-60,  1342,  1483-84,  1840,  2248,  3671-72, 
3905,  4841 

Partnerships ;  trust 976-77,  1470,  3797,  4983 

Party  in  interest 9-10, 

151-52,  282-83,  370,  546-47,  692-93,  956,  973-75,  1171,  1417-18, 
1466-68,  2249-50,  2256-57,  3306,  3748-49,  3793-96,  3797,  3906-07, 
3910-11,  4590,  4841-42,  4981-82 

Pension  benefit 76,  103-04,  149,  495,  545,  1416,  3745 

Pension  plan  (See  also  Retirement  plan) 71-72,  99,  492,  1839 

Person 9,  71,  98,  490,  691,  960,  2248,  3905,  4841 

Plan  ( Sec  Employee  benefit  plan. ) 

Plan    sponsor 4842 

Plan  year 4846 

Portability 596 

Present  value 14,  698-99,  2256,  3912,  4844 

Present  value  of  annuity  certain 699-700,  2257,  3912 

Present  value  of  underfunding 4038 

Pro  rata  share 913-14,  1376,  3705 

Professional  individuals 5023 

Professional  service  employer 5023 

Profit-sharing  plan 1338 

Profit-sharing  retirement  plan 72,  90-100,  491-92,  601,  2357,  3306,  3668 

Prohibited  transaction, _  369-70,  965-67, 1163-65, 1460-61,  1614, 1728,  3787-88,  4978 

Proprietary  employee 930-31,  1151,  1189,  1533,  1707, 1778,  3758-59 

Qualified  actuary 2265 

Qualified  employer  real  property 4584-85,  4889 

Qualified  employer  security 4584,  4889,  4983 

Qualified  insurance  carrier ., 77,  105,  496-97,  877,  1342-43,  3671 

Qualified  joint  and  survivor  annuity 3000,  3983,  4134,  4870,  4943 

Qualified  joint  and  survivor  option 2556-57,  3090 

Qualified  plan 877,  1341,  3671 

Qualified  public  accountant 18-19,  704-05,  2263-64,  3923,  4849 

Registered  plan 72,  100,  492 

Regular  retirement  age  (See  also  Normal  retirement  age) 14,  698,  2255-56 

Regular  retirement  benefit  (See  also  Normal  retirement  benefit) 13, 

695,  2252,  3911 

Relative  (See  also  Member  of  family) 10, 

146,  283,  541,  693,  1412,  2250,  3743,  3907,  4842 

Retirement  plan  (See  also  Pension  plan) 1438,  3768 

Security   12, 

149-50,  286,  544-45,  695,  1416,  2252,  3746-47,  3909-10 
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Separate    account 11, 

147-48,  284,  542-43,  694,  959,  962-63,  1414,  1465-66,  2251,  3744, 
3792-93,  3908,  4842 

Shareholder  employee 2518,  3048-^9 

Special  payment 75,  102-03,  494 

State  9, 

69,  97,  489,  691-92,  877,  960,  2248-49,  2254-55,  3672,  3905-06,  4841 

Stockholdings 976,  1469-70,  3797,  4983 

Substantial  business  hardship 1130, 

2435-36,  2669-71,  2965-66,  3206,  4099HU00,  4880,  4925 

Substantial  economic  hardship 1304-05,  1332-33,  3634 

Substantial  economic  injury 128-29,  236-^37,  521,  589,  628,  1822 

Substantial  employer 993-94,  1158,  1358,  3687-88,  5010 

Substantial  owner 4029,  4636-37,  5024 

Substantial  (plan)  improvements 1626,  1721 

Successor  plan 1148,  1371,  3700,  4028,  5022 

Supplementary  plan 3307,  3915-16,  4874,  4940 

Target  benefit  plan 2663-64,  3196,  3335,  3380,  3402,  4551 

Taxable  period 370,  977,  1470-71,  3798,  4983-84 

Termination    benefit 2319 

Trustee    responsibility 4886 

Unaniliated  employers 77,  104-05,  496 

Unfunded  accrued  liability 2258,  3913,  4844 

Unfunded  liability 73-74,  101,  494,  4712 

Unfunded  vested  liabilities 77,  105,  497 

Vested  liabilities 14,  77,  105,  497,  698,  2256,  3911-12,  4844 

Vested  right  (See  Nonforfeitable  right.)' 

Wage  increase  index 3348 

Waived  funding  deficiency 860, 

1314,  2336,  2966,  3644,  4100,  4880,  4925 

Year  of  credited  service 4026 

Year  cf  participation 4867,  4916 

Years  of  plan  participation 237 

Year  of  service 833, 

838-39,  1285,  1290-91,  1700-03,  2397-98,  2408,  2413,  2632-35  2646, 
2850-51,  2854-57,  2927-28,  2938,  2943,  3164-65,  3178,  3302,  3319-21, 
3613,  3619-21,  3987-88,  3991-94,  4072,  4529-30,  4536,  4860,  4863, 
4866,  4906,  4911 


REPORTING  AND  DISCLOSURE 

Pages  in 
Legislative  History 

Amendments 
See: 

Plan  description,  registration,  amendments,  and  documents — up- 
dating. 
Summary  plan  description — updating. 

Actuarial  report,  filing  requirements 27-28, 

163-64,   297-98,   558-59,  631,   705-06,   993-94,   996,   1485,  2264-65, 
2366,   2501-02,   2682,  3032-34,  3214-15,  3298-3309,  3461,  3760-61, 
3810-11,  3924,  3932-34,  4166-68,  4522,  4524-25,  4629-30,  4668,  4741, 
4759-60,  4848-50,  4852-53,  4952,  4954-55 
See  also  : 

Enforcement — Reporting  and  disclosure  requirements — generally. 
Funding — Funding  status  reports. 

Miscellaneous — Actuaries — standards  and  qualifications  for. 
Annual  report  or  return : 

Disclosure  to  participants 28-30, 

164-66,  299-300,  560-62,  614,  631,  701,  717-18,  1432-33,  2260,  2275- 
77,  2365,  2367,  3298-99,  3377,  3461,  3495-96,  3762,  3764,  3919,  3937, 
3939,  4526,  4742,  4753,  4813,  4847-48,  4856 

Filing  requirements 56-64, 

291-99,  540-11,  552-60,  614,  630,  703,  711-16,  1056-57,  1061,  1215- 
16,  1422-32,  1561-62,  1603-04,  1664,  1728-59,  2261-73,  2366,  2495, 
3026,  3298-99,  3379,  3461,  3495,  3752,  3754-62,  3890,  3921-35,  4160 
4522-24,  4742,  4759,  4847-54,  4952 
See  also: 

Actuarial  report,  filing  requirements. 
Enforcement — Reporting  and  disclosure  requirements. 
Financial  statements,  annual  audit  of. 
Audit  tax    (See  Plan  description,   registration,   amendments,   and  docu- 
ments— fee  requirements. ) 
Certificate  of  vested  rights  (See  Statement  of  vested  rights.) 
Charges  to  participants  for  disclosure : 
See: 

Annual  report  or  return — disclosure  to  participants. 
Plan  description,  registration,  amendments,  and  documents — dis- 
closure to  participants. 
Summary  plan  description — disclosure  to  participants. 

Effective  dates 51, 

189,  321,  586,  620,  632,  743,  831-32.  992,  996,  1061,  1281,  1454,  1484, 
1488,  2301,  2369,  2490,  2505,  2747,  2750,  3021-22,  3036,  3280.  3282. 
3301,  3378,  3612,  3784,  3809,  3813,  3895,  3970,  4155-56,  4170,  4527, 
4653,  4697,  4715,  4742,  4762,  4810,  4834,  4859,  4948,  4955-56 
Exemptions  (See  Secretary  of  Labor — exemptions.) 

Financial  statements,  annual  audit  of 18, 

156,  290-91,  551-52,  614,  631,  703-04,  706-11,  1423,  1604,  1856,  2261- 
62,   2366,   3298-99,   3461,    3753-54,    3921-23,   4522-25,    4692,   4742, 
4759-60,  4848-49 
See  aUo  Miscellaneous — Accountants — standards  and  qualifications 
for. 
Form  and  detail  of  reports  (See  Secretary  of  Labor — form,  detail,  and  in- 
spection of  reports  and  records. ) 

Insurance  carriers  and  other  entities,  furnishing  of  information 17-18, 

24-25,  155-56,  161-62,  290,  551,  557,  710-11,  713,  1422-23,  2262, 
2269-70,  2366,  3298-99.  3753-59,  3921-23,  3930,  4524,  4848-49,  4853- 
54 

Need  for  improved  disclosure 597, 

613,  1600,  1664,  1872,  2357-58,  3294-96,  3305,  3307,  3369,  3375, 
3578,  3583,  3592,  4661,  4665-66,  4668,  4694,  4742 

(XIX) 
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Pages  in 
Plan  description,  registration,  amendments,  and  documents :        Legislative  History 

Certification  of  registration 106, 

113-15,  497-98,  506-08,  613-14,  2343,  2374,  3304-05,  4054-56 

Disclosure  to  participants 28-30, 

164-66,  287,  296-97,  560-62,  597,  614,  631,  701-02,  716,  1432-33, 
1603,  2260,  2275-76,  2355,  2365-67,  3298-99,  3375,  3379,  3386-87, 
3397,  3461,  3495-96,  3762,  3764,  3919,  3937-39,  4526,  4665,  4708, 
4723,  4753,  4759,  4847-48,  4855-56 

Fee  requirement 108, 

500,  990-92,  1178-80,  1482-83,  1624,  1632,  1718,  2340-41,  3807-09 

Filing  requirements 16-17, 

28,  115-16,  154,  164,  288-89,  298-99,  508,  549-50,  560,  624,  631,  714- 
16,  1421,  2260-61,  227 3,  2465-66,  3298-99,  3304-05,  3461,  3495,  3751- 
52,  3762,  3920-21,  3935,  4522,  4759-60,  4847-48,  4854 

Updating 16, 

154-55,  289,  629,  702,  716-17,  1433,  2260,  2366,  3298,  3938,  4526, 
4723,  4854-55 
See  also:    • 

Enforcement — Reporting  and  disclosure  requirements. 
Summary  plan  description. 

Plans    covered 14-15, 

111-13,  152-53,  286-87,  504-06,  547-48,  601,  604-05,  614,  624,  631, 
700-01,  1419,  2259,  2356,  2365,  2495,  3026,  3296,  3378,  3385,  3749, 
3752,  3888,  3918-19,  4160,  4522-23,  4742,  4846-47,  4852-53 

Previous  law 590-91, 

613,  1085,  2351,  2358,  2603,  3134,  3295-96,  3305,  3307,  3377,  3386 

Public  inspection  of  reports 28-29, 

36,  108,  164,  299,  500,  560,  719-20,  1057-59,  1061,  1215-16,  1431-32, 
1435-36,  1563-64,  1663,  22*3-74,  22;  9,  2466-68,  2478-80,  2490,  2750, 
3009-12,  3282-83,  3299,  3762,  3766-67,  3889,  3895,  3935,  3942,  4143- 
46,  4526,  4714,  4767-68,  4854,  4857,  4947-19 

Recordkeeping  requirements 37, 

108,  720,  2279-80,  2368,  2653-54,  3186,  3300,  3307,  3942-43,  4957 
See  also: 

Enforcement — Reporting  and  disclosure — recordkeeping  requirements. 
Participation  and  Vesting — Recordkeeping  requirements. 
Registration  requirements : 
See: 

Plan  description,  registration,  amendments,  and  documents. 
Statement  of  vested  rights. 
Regulations/rules,  general  authority,  Secretary  of  Labor 108, 

115,  318,  500,  743,  773,  1484, 1856,  2339,  2374,  3304,  3741^2,  4050-51, 
4901 

Secretary  of  Labor: 

Exemptions 153-54, 

287-88,  548-49,  629,  714-15,  1057,  1420,  2274,  2366,  2495,  3026,  3298, 
3461,  3750,  3888,  3935-36,  4160,  4522-23,  4525,  4671,  4742,  4760,  4852, 
4854-55 

Form,  detail,  and  inspection  of  reports  and  records 15-16, 

108,  113,  287,  500,  624,  631,  1056-57,  1856,  2339,  2365,  2495,  3298-99, 
3764-65,  3919,  4050-51,  4522-24,  4526-27,  4759-60,  4767-68,  4848, 
4857-58 
Rejection  of  reports. _29,  624,  715-16,  2274-75,  2366,  3299,  3936-37,  4524,  4855 

Simplified  reports 1856,  3750-51,  4523,  4742,  4854-55 

Variances 287-88,  1420,  3307,  3750,  4523,  4669,  4742,  4760,  4854,  4858 

Secretary  of  the  Treasury,  registration  of  plan  (See  Statement  of  vested  rights.) 
Statement  of  nonforfeitable  rights  and  benefits  (See  Statement  of  vested  rights.) 

Statement  of  rights  under  the  Act 287,  629,  3919-20,  4856 

Statement  of  vested  rights  : 

Disclosure  to  participants 30-31, 

116,  300-01,  508-09,  605,  625,  701,  718,  1075,  1099,  1106-07,  1146, 
1279,  1434,  1623,  1718,  2277-78,  2367,  2493-94,  2500-01,  2595,  2619, 
2746,  3025,  3031-32,  3126,  3150,  3279-80,  3299,  3307,  3318-19,  3379, 
3430-31,  3461,  3610,  3764,  3941,  4159,  4165-66,  4526,  4545,  4652-53, 
4668,  4699,  4739,  4856,  4951-52 


XXI 

REPORTING  AND  DISCLOSURE— Continued 

Pages  In 
Statement  of  vested  rights — Continued  Legislative  History 

Filing  requirements 30-31, 

lie,  300-01,  506-09,  605,  625,  828-29,  1075,  1099,  1108,  1145-48, 
1277-78,   1023.   171!*.   1723.   2277-78,  2307.  2401-93.  2619,  2746-^7, 
3022-24.  3150.  3279-80,  3299.  3318-19,  3331.  3430-31.  3461.  361 
3939-41,  4156-58,  4652-53,  4668,  4699,  4739.  4753.  4768,  4804,  4950- 
51,  4961-62 

Multiemployer   plans 2494, 

2740.   3025,  3307,   3319.   3331.   3344.  3380.  3431.  3473.   4159.   4545, 
4653,  4669,  4742,  4768,  4856 

Secretary  of  HEW.  duties  regarding  vested  pension  benefits 31, 

830-32.  1075.  1099,  1106-07,  1140.  1145-40.  1279-81,  1613-14.  1624, 
1650,  1719.  1723.  227*.  2499-2501,  2595,  2619,  2054.  2745-40.  3o3o-32, 
3126.  3150.  3186,  3278-80,  3299.  3318,  3331.  3430.  3474.  349*;. 
3610-11,  4164-00.  4052-53.   4669,  4699,  4739-40,  4753,  4776.  4804, 
4104 

Transmission  of  information  to  Secretary  of  HEW 31, 

605.   718-19.   829-30.   1075.   1099.   1106.   1152,   1278-79,  1024.   1719, 
1723.  227*.  2307.  2493.  2595,  2019.  2740.  3024-25,  3126.  3150.  327 
3299.  331*.  3331.  3430.  3609.  3941.  415*-59.  4652-53.  4099.  4739-40, 
4753,  4768,  4804,  4951 

Voluntarv  filing 829. 

1278,  2493,  2747.  3024.  32*0.  3009.  415*.  4951 
See  also  Enforcement — Reporting  and  disclosure  requirements. 
Summary  plan  description : 

Disclosure 551. 

614.  031.   1432-33.  3703.  4525.  4068.  4708.  4714.  4723.  4742.  4753. 
4755-56.  4790.  4*47^8 

Filing  requirements 629. 

4525-20.  4847^8,  4854 

Updating 551. 

631,  1433.  3763-64.  4525.  4723.  4848,  4 
See  also  Enforcement — Reporting  and  disclosure  requirements. 

Terminal    report,    filing    requirements 16. 

153,  287.  548.  029.  701.  714.  1420.  2260,  2273.  2295-96,  2365,  3299, 
3750,  3919,  3935,  3962-63,  4525.  4837.  4760 
Variances : 

Disclosure  of : 
See: 

Funding — Variances — disclosure  to  participants. 
Participation  and  Vesting — Variances — disclosure  to  participants. 
From   reporting  and   disclosure   requiremen  -^cretary   of  Labor — 

variances.) 


PARTICIPATION  AND  VESTING 


Pages  in 
His 


Legislative  History 

Assignment  or  alienation  of  benefits 56, 

119,  238,  511-12,  625,  1334-36,  1720,  2470-71,  2490,  2617,  2655-56, 
3002,  3021-22,  3148,  3188-89,  3318,  3326-27,  3332,  3429,  3664-68, 
4136,  4155-56,  4547,  4871-72,  4944,  4950 

Back-loading  provisions   (See  Vesting  and  benefit  accrual,  special  rules — 
rate  of  current  benefit  accrual. ) 

Collective-bargaining  plans 55, 

335-36,  608,  627,  151.  834-35.  874- ,  5,  1042-45,  10. 2-, 3,  1089-90, 
1109-11,  1116.  1119,  1123,  1285,  1335,  1547-50,  1612,  1719,  1822, 
2371.  2401-02,  2445-48,  2595,  2606,  2636-37,  2639-40,  2931-32, 
2975-78,  3126,  3137,  3168-69,  3171-72,  3302,  3312-13,  3322,  3408. 
3417-18,  3423,  3442,  3460-61,  3540-41,  3614-15,  3664-66,  3772-76, 
4065-66,  4109-12,  4531.  4651,  4664-65,  4675-76,  4697,  4738,  4762, 
4770,  4780,  4874,  4907,  4931,  4939-40,  4942 
See  also  Variances — collective  bargaining  plans. 

Effective  dates 57, 

189,  248-49.  339,  586.  622,  634,  751,  836-37,  851-52,  1073-74,  1090, 
1110,  1113,  1124,  1215,  1287-88.  1303-04,  1336,  1612,  1625,  1648, 
1720,  1808-09,  1811,  1874,  2311.  2371,  2465-68,  2490.  2594-95,  2607, 
2611-12.  2639-40,  2659-60,  2396-98.  3021-22,  3125-26,  3138,  3143, 
3171-72,  3192,  3303,  3312-13.  3315,  3322,  3324,  3333-34,  3380, 
3407-08,  3418-19,  3423,  3442,  3617,  3633-36,  3666,  3875-76,  3970, 
3994-95,  4130-32,  4155-56.  4533-34,  4664,  4697,  4715,  4737,  4762, 
4765.  4779,  4807,  4819,  4830,  4874-75,  4939-42,  4950 

Joint  and  survivor  annuities 577, 

601.  621,  633.  733-34,  874-75,  1214,  1334,  1336,  1617,  1720,  1772, 
1831-35.  1864-65,  2290-91.  2370,  2468-69,  2490,  2594,  2617,  2654-55, 
2707.  2398-3000,  3021-22.  3125.  3148,  3187-88.  3240,  3301,  3318, 
3331-32,  3497,  3510-16,  3571-72.  3664,  3666,  3981-83,  4132-34,  4155- 
56,  4546-47.  4669.  4679.  4681.  4738,  4752.  4756-57,  4765,  4805,  4832, 
4942-44,  4950 

Mergers  or  consolidations  of  plans 2469-70, 

2490,  2617.  2655,  2711,  3001-02,  3021-22,  3149,  3188,  3243-44,  3318, 
3332,  3429,  4135-^36,  4155-56,  4652,  4872,  4935-36,  4944,  4950 

More  liberal  plan  provisions 121, 

513-14.  607.  625.  1113.  1115,  1719.  2309.  2470.  2642,  3173,  3301,  3323, 
3380.  3401,  3979,  4636,  4735-36,  4786,  4791,  4865 

Multiemployer  plans 607. 

1108.  1116.  2448.  2451-52.  2634,  2646.  2978,  2981-82.  3176,  3188,  3321, 
3326.  4115-16,  4532.  4538.  4738.  4810,  4873,  4932,  4934 
See  also  Variances — multiemployer  plans. 

Need  for : 

Participation  standards 1069, 

1071.  1078.  1081.  1087,  1107-08,  1718,  1761,  1773,  1845-46,  2352-53, 
2360-61.  2592.  2600,  2631-32,  3123,  3131.  3153-54.  3296.  3305,  3311, 
3319.  3370,  3374,  3406,  3415-16,  3460,  3475,  4700,  4734-35,  4790-91, 
4800-01 

Vesting  and  benefit  accrual  standards 593-95, 

1071.  1078.  1082.  1087.  1113-14,  1602,  1619-20.  1634,  1668,  1763-64, 
1773-74.  1791-1812,  1822-27,  1874,  2353,  2592,  2600-01,  2607, 
2641^2,  3123,  3131-32,  3138-39,  3173-74,  3296,  3305,  3323.  3495, 
3498,  3572-76.  3591,  4673,  4682,  4687-88,  4700,  4716,  4735,  4791-92, 
4800-01,  4811.  4831 

Participation,  basic  standards : 

Breaks  in  service 56, 

2399-2400.  2605-06,  2633-34,  2929-30,  3146-47,  3175-76,  3312,  3320- 
21,  3992,  4063-64,  4530-31,  4751,  4754-55,  4861,  4875,  4906-07,  4941 

(xxn) 
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PARTICIPATION  AND  VESTING— Continued 

Participation,  basic  standards— Continued 

Breadth  of  coverage  :  Legislative FSEfory 

See: 

Collective-bargaining  plans. 

Internal  Revenue  Code— Antidiscrimination  rules. 

Participation,  special  rules— non-resident  aliens. 

Vesting  and  benefit  accrual,  special  rules— comparability  of 

M     ,  planS'  328, 

Maximum  ^-^-^--^"Jm^-^,  3147,  3176,  33~12,  3321,  3417, 
3973!  4061,  4529,  4774,  4813-14,  4860,  4906 

Minimum  age  ^™^  ^20,' 

1283  1611, 1625, 1639-41, 1648,  1700-02,  1719,  1774,  1821,  1875,  2304, 
2360  2369-70,  2396-97,  2599,  2610,  2638,  2926-27,  3124,  3135,  3164, 
3301  3311,  3319,  3352,  3380,  3395,  3407,  3415-16,  3456,  3460,  3495-96, 
3508-10,  3549,  3572,  3588,  3612-13,  3972-73,  4060-61,  4527,  4529, 
4660  4674,  4687,  4695,  4700,  4713-14,  4735,  4753-54,  4778,  4786-87, 
4792,'  4800,  4805-66,  4812,  4818,  4825,  4860,  4905-06 

Predecessor  employer  service ^-""T^A1^ 

2448,  2634,  2978,  3166,  3321,  4112,  4531,  4873,  4932-33 
See  also  Mergers  or  consolidations  of  plans. 

Pre-participation   service— 55-56,  2633-34,  3165-66,  753-54,  4861 

Year  of  service : 

General   rule 1128» 

1284,  1700-03,  2397-98,  2604-05,  2632-34,  2927-28,  3135-36,  3164-66, 
3303,  3416-17,  3613,  3735,  3751,  3754,  3991-92,  4061-62,  4529-30, 
4659,  4674,  4713-14,  4860,  4906 

Maritime    industries 3319-20,  3754,  4530,  4860,  4906 

Temporary  and  seasonal  employees 1108, 

1112,  1771,  2398-99,  2615,  2643,  2928-29,  3136,  3165,  3311,  3319-20, 
3416-17,  3540,  3572-74,  3992,  4062-63,  4530,  4735,  4754,  4806,  4860, 
4906 
See    also    Enforcement — Participation    and    vesting    standards. 
Participation,  special  rules : 

Air  pilots 2402,  2606,  2637,  2932,  3137,  3169,  3418,  3541,  4066,  4531,  4907 

Controlled  groups  of  corporations/Affiliated  employers 835, 

1111-15,  1286,  2448-49,  2638-39,  2978-79,  3170-71,  3613,  4112-13, 
4533,  4873-74,  4933 

Keogh   (H.R.  10)  plans 1107-09,1612,1718,2631,2635,3162,3167,4532 

Non-resident  aliens 835, 

873-74,  1111,  1285-86,  1333-34,  2402,  2637-38,  2932,  3169-70,  3615, 
3863,  4066,  4531,  4908 

Payment  of  benefits,  commencement  of 57, 

238-39,  749,  1720,  2309-10,  2370,  2471-72,  2608-09,  2635,  2641,  2649, 
2657,  3140,  3166,  3173,  3181,  3190,  3303,  3314,  3329,  3333,  3401,  3420, 
3736,  3979-80,  4136-37,  4548-49,  4724,  4735,  4871,  4914-15 
Plans  covered — general  rule  and  exclusions : 

Labor  requirements 51-52, 

111-13,  504-05,  547^8,  604-05,  607,  624,  744-45,  2302-03,  2356, 
2469,  3301,  3313,  3321-22,  3333,  3379,  3384,  3970-72,  4066-67, 
4085-86,  4527-28,  4687,  4731,  4859 

Treasury   requirements 248, 

1720,  2403.  2421,  2594,  2606-07,  2635,  2659,  2932-33,  2950-51,  3125, 
3137-38,  3167,  3194,  3416,  3444,  4527-28,  4908.  4919-20 
See  also  Internal  Revenue  Code — Antidiscrimination  rules. 

Voluntary    coverage 2403-04, 

2421,  2606,  2635,  2659,  2933,  2951-52,  3137,  3167,  3192,  3313,  3321-22, 
3418,  3972,  4067,  4528,  4874-75,  4908 
Previous  law: 

Participation  standards 1070, 

1079,  1107,  1109.  1702,  2606,  2619-20,  2631,  3137,  3151,  3163,  3295-96 

Vesting  and  benefit  accrual  standards 591, 

1112-13,  1122,  1624,  1875,  2351-52,  2600-01,  2619-20,  2640-41,  2652, 
3131-32,  3151,  3173,  3185,  3295-96,  3312,  3322-23,  4673,  4693 
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Recordkeeping  requirements 847-48, 

1117,  1299-1300,  1791,  2421-22,  2653-54,  2952,  3186,  3331,  3629-30, 
4086,  4545,  4669,  4872-73 
See  also: 

Enforcement — Reporting  and  disclosure  requirements. 
Reporting  and  Disclosure — Statement  of  vested  rights. 

Regulations/rules,  general  authority,  Secretarv  of  Labor 108, 

500,  773-74,  1856,  2308-09,  2339,  2374,  3304,  3311-12,  3321.  3741^2, 
3860,  3901,  3910,  3987,  3991-92,  4050-51,  4061-62,  4530,  4626-27, 
4901 

Revenue  effect 1105-06, 

1112,  1123,  2628,  2630-31,  2640.  2660,  3160,  3162-63,  3172,  3192-93, 
3440-41,  4699 
Sex  discrimination    (See  Miscellaneous — Discrimination  based  on  age, 

sex,  etc.) 
Social  Security  benefit  provisions  : 

Integration  1696-97, 

1716.  2618,  2656-57,  2758-59,  3149,  3189,  3290-92,  3429-30,  4547^8, 
4683.  4727,  4731-32 

Offsets 749-51 

1716,  2310-11,  2371,  2472,  2490,  2617-18,  2656,  3003-04.  3021-22, 
3150,  3190,  3303,  3318,  3332-33,  3429,  3980-81,  4137-38,  4155-56, 
4547,  4699-4700,  4866-67,  4871,  4945,  4950 
Transfers  of  plan  assets  (See  Mergers  or  consolidations  of  plans.) 
Variances  : 

Authority  to  grant 128, 

236-37,  520-21,  588,  607-08,  626-27,  764-65,  1304-05,  1626-27,  1720, 
1822,  2329-30,  2373,  2612,  2643-41,  2654,  3143,  3175-76,  3186-87, 
3302,  3331,  3380,  3408,  3423-24,  3633-35,  3941-12,  4545-16,  4676, 
4737,  4742,  4756,  4809,  4813,  4872,  4920 

Collective-bargaining  plans 128,  521-22,  627 

Disclosure  to  participants 166-67, 

301,  552,  632, 1434,  2329,  3315-16,  3331,  3339,  3764-65,  4041 

Multiemployer  plans 2454- 

55,  2594,  2612,  2654,  2984-85,  3125,  3143,  3186-87,  3315-16,  3408, 
3423-24,  4118-20,  4940 
Vesting  and  benefit  accrual,  basic  standards : 

Breaks  in  service 119- 

20,  237,  512-13,  606-07,  625,  747,  838,  1116-17,  1289,  1822,  2308-09, 
2938,  3302,  3416-17,  3421,  3574,  3618,  3976,  3993,  4072,  4535-37, 
4755,  4863-64,  4869,  4873,  4875,  4911-12,  4941 

Employee  contributions 328, 

837-38,  841,  1288-89,  2370,  2404,  2413,  2420,  2642,  2934,  2943-14, 
2951,  3174,  3325,  3419,  3618,  3973,  3986-91,  4068,  4077-78,  4085,  4535, 
4537,  4674,  4735-36,  4756,  4861,  4867-69,  4908,  4916,  4935 

Employee's  accrued  benefit 330- 

31,  839-40,  1119-20,  2408-09,  2648,  2938-39,  3180,  3327-28,  3621-24, 
4072-73,  4540,  4736-37,  4756,  4843-^4,  4912 
Employer  contributions,  schedules  for  : 

Graded   standard 53- 

55,  117-18,  235,  509-11,  587-88,  594-95,  625,  838,  1072-73,  1087-88, 
1114-15,  1219-21,  1289,  1611,  1624-25,  1638-39,  1648,  1718-19,  1773- 
74,  1790-1811,  1821-27,  1874-76,  2305-06,  2353,  2361,  2370,  2405-06, 
2409.  2593,  2608.  2642-43,  2935-36,  2940,  3124,  3139,  3174-75,  3301, 
3313-14,  3323-24,  3352,  3358,  3370,  3380,  3387-88,  3407,  3419-20, 
3457,  3494-95,  3499,  3974-75,  3978,  4069-70,  4074.  4534-35,  4660, 
4674-75,  4687-88,  4695-96,  4712,  4735-36,  4751-52,  4755,  4776,  4779, 
4787,  4792,  4801,  4807,  4812,  4819,  4830-31,  4861,  4909 

Rules  combining  age  and  service 328- 

29,  1088,  1114-15,  2306,  2370,  2405-06,  2409,  2599-2600,  2614,  2648- 
49,  2935-36,  2940.  3125-26,  3139,  3175,  3301,  3313,  3323-24,  3352, 
3358,  3370,  3387,  3407,  3420,  3457.  3494-95,  3499.  3974-75,  3978, 
4069-70,  4074,  4534-35,  4658,  4660,  4675,  4688,  4696,  4712,  4736, 
4751-52,  4755-56,  4764-65,  4776,  4779,  4787,  4792,  4801,  4807,  4812, 
4819,  4825,  4830-31,  4862,  4909 
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Vesting  and  benefit  accrual,  basic  standards — Continued 

Employer  contributions,  schedules  for — Continued 

Ten-year  rule 53, 

55,  746-47,  852,  1073,  1090,  1114,  1290-91,  1625,  1648,  1719,  1821, 
1874,  2305-07,  2370,  2405-06,  2409,  2593,  2608,  2642^3,  2934-36, 
2940,  3124,  3139,  3175,  3301,  3313,  3323-24,  3352,  3358,  3370,  3387- 
88,  3407,  3420,  3457,  3494-95,  3499,  3620,  3973-75,  3978,  4068-70, 
4074,  4543-44,  4660,  4675,  4688,  4695-96,  4712,  4735-36,  4751-52, 
4755,  4764-65,  4776,  4779,  4787,  4792,  4801,  4807,  4812,  4819,  4830-31, 
4861,  4909, 

Prior  service  credited  for 99- 

100,  118,  120,  512,  588,  600,  606,  625,  747,  839,  1073,  1088-89,  1115- 
16,  1291-92,  1611,  1625,  1638-39,  1648,  1718-19,  1810-11,  1822,  1873, 
2307-09,  2370,  2407-08,  2503,  2609,  2644-46,  2937-38,  2978,  3140, 
3176-78,  3301,  3314,  3325-26,  3380,  3402-03,  3420-21,  3465,  3619-21, 
3976-77,  4071-72,  4535-57,  4675,  4737,  4779,  4786-87,  4801,  4807, 
4819,  4863,  4911,  4932-33 

Year  of  Service: 

General  rule 120- 

21,  237,  513,  838-39,  1116,  1289-90,  1822,  2308-09,  2408,  2413-14, 
2633,  2646,  2938,  2944,  3164-65,  3178,  3302,  3326,  3619-20,  3987-88, 
3994,  4072,  4078,  4536,  4670,  4754,  4863,  4866-67,  4911,  4915-16 

Maritime  industries 4530,  4536,  4754,  4864,  4867,  4911,  4917 

Temporary  and  seasonal  employees 1838, 

2646,  3178,  3326,  3572-74,  4536,  4754,  4832,  4863,  4867,  4911, 
4916-17 

See  also  Enforcement — 'Participation  and  vesting  standards. 
Vesting  and  benefit  accrual,  special  rules : 

Accelerated  vesting  (See  comparability  of  plans.) 

Allocation  between  employer  and  employee  contributions 331-34, 

842,  1119-21,  1294-97,  2414-18,  2651-52,  2944^8,  3183-84,  3329-30, 
3624-27,  3988-91,  4078-82,  4543,  4867-68,  4917-19 

Cash  out  and  pay  back  provisions 2409, 

2647-48,  2939,  3179-80,  3420,  3977,  4073,  4539-40,  4724,  4752,  4869, 
4912-13 

Changes  in  vesting  schedules 511, 

1305,  2309,  2370,  2410,  2647,  2650-51,  2940,  3179,  3182-83,  3301, 
3327,  3329,  3343-44,  3634-35,  3978-79,  4042,  4074,  4543,  4546,  4699, 
4864,  4913-14 

Class  year  plans 118-19, 

237-38,  511,  84^46,  1117,  1298,  2370,  2420,  2653,  2&50-51,  3185-86, 

3301,  3548-49,  3627-28,  3975-76,  4084-85,  4545,  4863-65,  4911,  4919 
Comparability  of  plans 849, 

1121-22,  1301-02,  1619-20,  1698-99,  1720,  2423,  2610,  2658-59,  2953- 
54,  3141,  3190-91,  3422,  4087-88,  4549,  4739,  4920 
Permitted  forfeitures,  reductions,  or  suspensions  of  vested  rights —  334-35, 
749-51,  1117-18,  2407,  2646-48,  2836-37,  3178-80,  3326-27.  3397, 
3618,  4070-71,  4538-39,  4669-70,  4738,  4772,  4809,  4862,  4869,  4909- 
10,  4919 
See  also: 

Funding — Retroactive  plan  amendments. 
AVithdrawal-of  employee  contributions. 

Plan  terminations 846-47, 

1118,  1299,  1810,  2419,  2641,  2653,  2949-50,  3173,  3185,  3330,  3629, 
4083-84,  4544-45,  4919 

Rate  of  current  benefit  accrual 748-49, 

2253-55,  2411,  2503,  2543-44,  2609,  2649,  2941-42,  3140,  3181-82, 

3302,  3314-15,  332S,  3401,  3421-22,  3514,  3548,  3983-86,  4075-77, 
4540-42,  4668-69,  4736-37,  4756,  4762,  4787,  4806,  4865-66,  4914-16 

See  also  Collective-bargaining  plans. 

Rate  of  pre-enactment  accrual 625,   4542,4866,4915 

Transition  rule  to  meet  vesting  standards 2306, 

2643-44,  2936,  3175-76,  3407,  3423,  3975,  4070,  4675,  4765 
See  also: 

CoHective-bargaining  plans. 
Multiemployer  plans. 
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Withdrawal  of  employee  contributions 50, 

329,  748,  846,  1117-18,  1196,  1298-99,  2308,  2473-74,  2657.  3004. 
3190,  3301,  3333,  3628,  3977-78,  4138,  4538-39,  4752,  4756,  4862-63, 
4871,  4910-11,  4945 
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Pages  in 
Actuarial  assumptions:  Legislative  History 

Best  estimate  of  anticipated  experience 4552,  4878,  4923 

Standards  of  reasonableness 108, 

500,  603,  623,  1091-92,  1137,  1311-13,  1722,  2429-30.  2515-16.  2680. 
2683,  2960,  3147,  3214,  3216-18,  3317,  3345.  3427.  3641,  3643.  4094. 
4551-52,  4823,  4878 
See  also  Miscellaneous — Actuaries — actuarial  advisory  board. 
LCtuaries : 

Reports  by  (  See  Funding  status  reports. ) 

Standards  for  (See  Miscellaneous — Actuaries — standards  and  quali- 
fications for.) 
Collective-bargaining  plans : 

Funding  requirements 1126, 

2446-17,  2677,  2976-77,  3209,  3343,  4110-11.  4552,  4931 

Plan  year 2446-47,  2667,  2976-77,  3209,  3343,  4110-11 

Tax  deduction  limitations 2447-4S. 

2677,  2689,  2977-78,  3209,  3221,  4111-12.  4560,  4929,  4931-32 

Combining  and  offsetting  amounts  to  be  amortized 2372. 

2427-28,  2674-75,  2958-59,  3206-07,  3302,  3341-42,  4001.  4877-7$ 
4922 

Compulsory  funding,  arguments  against 596,  2354 

Controlled  groups  of  corporations,  special  rule 2118  19, 

2452,  2677-78,  2689,  2978-79.  2982,  3209-10.  3221,  4112-13.  4116. 
4933 

Cost  to  employer 1127-28,2613,2665-66,3145,3198.3336-37.3398,3463 

Distributions  ( See  Mergers  and  distributions,  special  requirements,  i 

Effective  dates 65, 

189,  248-19,  339,  586,  624,  636.  757-58,  872-73.  1074.  1093.  1139, 
1331-33,  1613.  1627,  1650,  1722.  1809-11.  2319-20.  2371.  2465-68. 
2594-95,  2617,  2689-90,  2996-98,  3125-26.  313S.  3148,  3221.  3303. 
3318,  3408,  3428-29,  3661-62,  3970,  4008-10,  4130-32,  4560-61.  4677. 
4715,  4740-41,  4762,  4780,  4810,  4881,  4939-41 
Experience  gains/losses : 

Amortization  period 239-40. 

515-16,  1074,  1092,  1129-30,  1612,  1626.  1650.  1721.  2594.  2613- 
14,  2661,  2663.  2667-78.  3145.  3200.  3302.  3317.  3334-35.  3337-38, 
3381,  3407,  3425,  3457-58,  4550.  4677.  4740.  4757.  47S0.  4S02 

Determination  of 859.  1129,  1313,  2667.  3200-01.  3643,  4003-04,  4552.  4^7> 

Frequency  of  determination 1073. 

1091,  1313.  1612,  1626,  1721,  2434,  2594.  2614.  2663.  266S.  2964.  3125. 
3145,  3196,  3201,  3317,  3338,  3407,  3426.  3457-58,  4004,  4098.  4550. 
4553-54,  4879,  4924 

Treatment  of  certain  changes 859, 

1313,  2430,  2668,  2960-61,  3200,  3338.  3643,  4003.  4094-95.  4552.  4878, 
4923 
See  also: 

Combining  and  offsetting  amounts  to  be  amortized. 
Valuation  of  assets. 

Full  funding,  special  rule 125, 

517-18,  858,  1133-34,  1312-13.  2431.  2675-76.  2961.  3207-08.  3342. 
3349,  3642,  4004,  4095,  4553,  4878-79,  4923-24 

Funding  methods,  changes  in 859, 

1137-38,  1313-14.  2430.  2667,  2679-80.  2961.  3203.  3216.  3643.  4002, 
4095,  4552-53,  4878,  4923 
Funding  requirements : 

Alternate  standard  for  vested  liabilities 2315. 

2471,  2594.  2612,  2615.  2661,  2663.  2668-69,  3125,  3144.  3146.  3194. 
3201,  3203.  3302,  3316.  3335.  3338-39.  3381,  3407-08,  3424.  3426-27. 
3458,  4549-51.  4556.  4676-77,  4757 

(xxvn) 
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Minimum  standard :  Legislative  History 

Accrued  liabilities  basis 122-23, 

239-40,  514-15,  625-26,  753-54,  854-5  i,  1073,  1090,  1127,  1502,  1520, 
1569,  1571-72,  1612,  1626,  1721,  1876,  2334-35,  23,1,  3125,  3144, 
3194-98,  3302,  3316-17,  3334-35,  3381,  3407,  3426-27,  3579,  4549-50, 
4676,  4688,  4696,  4712,  4<40,  4.57,  4780,  4801,  4876-78 

General   statement 121-22, 

514,  626,  753-55,  1073,  1090,  112  <,  1222,  1307-08,  1602,  1646,  1649- 
50,  2313-14,  2361,  2424,  2613,  2662,  2955,  3145,  3195,  3294,  3335, 
3371,  33<4-<5,  3388,  3396,  3424,  3447-48,  3457-58,  3493,  3583,  3647, 
4549-51,  4668,  4725,  4752,  4787-88,  4807-08,  4812,  4820,  4876,  4921 

Vested  liabilities  basis 59-61,  326-27,  754-55 

See  also: 

Collective-bargaining  plans. 
Enforcement — Funding  requirements. 
Experience  gains/losses. 
Funding  standard  account. 
Level  payment  method  of  funding. 
Money  purchase  plans. 
Multiemployer  plans. 
Funding  standard  account : 

Alternate  funding  standard  account 4556-57,  4880-81,  4922,  4926 

Establishment/purpose 854, 

1126,  1131,  1308,  1722,  2424-25,  2664,  2671-72,  2955,  3186,  3194, 
3335,  3339,  3638,  3998,  4089,  4551,  4876,  4921 

Funding  method 2429-30,  2959,  4093,  4878 

Insured  plans 861-62,  1133,  3645-46 

Operations    854-57, 

1126,  1131,  1308-11,  1722,  2425-27,  2664,  2672-74,  2955-58,  3196, 
3204,  3302,  3335,  3339,  3638-41,  3909-4002,  4089-92,  4551,  4876-78, 
4921-22 

Review  of 1126, 

1131-32,  2664,  2672-73,  3196-97,  3204,  3339-41,  4551,  4878-79 
See  also: 

Combining  and  offsetting  amounts  to  be  amortized. 
Full  funding,  special  rule. 
Valuation  of  assets. 
Funding  status  reports : 

Certification   of 123-24, 

241,  516-17,  626,  1094,  1125,  1137,  1612-13,  1673-77,  1722,  2617, 
2662,  2683-84,  3147,  3195,  3214,  3309,  3334-35,  3428,  4677 

Exemptions 126,  242,  518,  626 

Filing  requirements 62-63,  123-25,  240-43,  516-18,  626,  1094,  1137,  1612-13 

See     also     Reporting     and     Disclosure — Actuarial     report,     filing 
requirements. 

Insurance  contract  plans 242, 

518,  861-62,  1316-17,  2438-39,  2612-13,  2678,  2968-69,  3151,  3210, 
3316,  3343-44,  3424,  3645-46,  4102-03,  4559,  4876,  4926-27 
Interest  rate 857, 

1127,  1311,  2428,  2665,  2959,  3198,  3336,  3641,  4001-02,  4093,  4878, 
4922 

Level  payment  method  of  funding 607, 

1090,  1127,  2612-13,  2665,  3144-45,  3197,  3317,  3335,  3425,  4550, 
4801-02 

Mergers  and  distributions,  special  requirements 2318-19,  3303,  4007-08 

Money  purchase  plans 862-63, 

1074,  1092,  1126,  1135,  1317,  2663-64,  2676,  2678-79,  3196,  3208, 
3210-11,  3335,  3344,  3647,  4551 

Multiemployer  plans : 

Funding  requirements 242-43, 

627,  1093,  1134-35,  1613,  1626,  1650,  1721,  2594,  2613,  2661,  2663, 

3125,  3144-45,  3194,  3196,  3316-17,  3335,  3388,  3407,  3424-25,  3457- 

58,  4550,  4676,  4696,  4740,  4757,  4780,  4801,  4932 

Rationale  for  different  treatment  of 1093,  2613,  3145,  3316-17,  4676,  4780 
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Withdrawals  from 132-33,  525,  627 

See  also  Variances — multiemployer  plan. 

Need  for  regulation 591, 

593-94,   605,   1071,  1082-83,  1124-25,  1221,  1599-1601,  1610,  1625, 
1635-36,  1668,  1720,  1829,  1871,  2352,  2354,  2361,  2592-93,  2601-02, 
2661,  3123-24,  3132-33,  3194,  3296-97,  3370-71,  3373,  3380-81,  3395- 
96,  3406,  3413,  3457,  3497,  4660-61,  4717,  4801,  4811 
Plan  administrator: 

Reports  (Sec  Funding  status  reports.) 

Required  action  when  funding  is  below  requirements 755-57, 

2316-18,  4005-06 

Plan  amendments,  effect  of 61-62, 

122-23,  515,  626,  884-87,  1073,  1090,  1128,  1222,  1309,  1311,  1612, 
1626,  1650,  1721,  2425-27,  2594,  2613,  2663,  2666-67,  2956-58,  3125, 
3144,  3196,  3198-99,  3316-17,  3337,  3381,  3407,  3424-25,  3638-41, 
4090-92,  4676,  4877 
See  also: 

Retroactive  plan  amendments. 
Variances — waiver — amendments  to  plan. 

Plan  year,  changes  in 859, 

1137-38,  1314,  2430-31,  2671,  2684-85,  2961,  3203,  3216,  3643,  4002- 
03,  4095,  4552-53,  4878,  4923 
See  also  Collective-bargaining  plans — plan  year. 
Plans  covered : 

Exclusions 58-59, 

112-13,  242,  504-06,  518,  547-48,  604,  616,  624,  752-53,  863,  1074, 
1135,  1317-18,  2312-13.,  2356,  2371,  2389-90,  2437-38,  2612-13,  2663, 
2678-80,  2967-68,  3144,  3195,  3210-11,  3302,  3316,  3335,  3344-45, 
3424,  3647-^8,  3996-98,  4101-02,  4550,  4558-59,  4676,  4780,  4875 

General   rule 58, 

111-12,  121-22,  239,  504,  514,  604,  624,  751-52,  853,  1307,  2332,  2371, 
2424,  2662-63,  2954-55,  3195,  3302,  3381,  3637,  3995-96,  4088-89, 
4549-50,  4558-59,  4676,  4780,  4875,  4921 

Voluntary  coverage 2403-04,  2933,  4067,  4528,  4558,  4908 

Previous   law 590-91, 

595,  1071,  1082-83,  1123-24,  1126,  1604-05,  1622,  1735,  1738,  2595, 
2604,  2627,  2698-99,  2726-27,  3122-23,  3132,  3143^4,  3193,  3220-21, 
3296-97,  3316,  3334,  3336-37,  3377-78,  3380-81,  3388,  3413,  3424, 
3447-48,  4559-60,  4801 

Purpose  of  funding  requirements 588, 

607,  1090,  1127,  1601,  1611,  1620,  1649-50,  1692,  1720-21,  1730,  2349, 
2361,  2387,  2591,  2597,  2612,  3122,  3128,  3143,  3316,  3373,  3375,  3378. 
3424,  3465,  3493,  3583,  4550,  4657,  4663,  4668,  4676,  4700-01,  4734, 
4740,  4780,  4790,  4794,  4823,  4825 
Regulations/rules,  general  authority : 

Secretary  of  Labor 108, 

500,  773-74,  1856,  2339,  2374,  3304,  3741^2,  4050-51,  4901 

Secretary  of  the  Treasury! 863,  3648 

Retroactive  plan  amendments ■ 1663, 

2432-34,  2664-67,  2686-87,  2962-64,  3197,  3199,  3218,  3335,  3337, 
3343,  3443,  4096-98,  4553-54,  4740,  4879,  4924 

Revenue  effect 1105-06,  1149,  2628,  2631,  2700,  3160,  3162-63,  3222,  4440-41 

Secretary  of  Labor : 

Exemptions   126,  518 

Variances    129-133, 

588,  608,  626-27,  764-66,  860-61,  1332,  1603,  1626-27,  1650,  2336, 
2354-55,  2371,  2594,  2614-15,  2662,  2670-71,  2966-67,  2984-86,  3125, 
3146,  3195-96,  3203-04,  3408,  3426,  3457-58,  3644^5,  4100-01,  4549- 
51,  4554-55,  4677,  4880 
Secretary  of  the  Treasury : 

Exemptions  242 
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Variances    860, 

1074,  1093,  1125-26,  1129-31,  1314-15,  1613,  2435-36,  2594,  2614, 
2662-63,  2669-70,  2965-66,  3125,  3145-46,  3195-96,  3201-04,  3302, 
3408,    3643-44,    4099-4100,    4549-50,    4554,    4677,    4809,    4879-80, 
4924-25 
Social  Security  and  related  benefits,  changes  in  (See  Experience  gains/losses — 

treatment  of  certain  changes  as.) 
Tax  deductibility  of  contributions : 

Alternate  minimum  funding  standard 4556-57,  4930-31 

Carryover 866-67, 

1126,  1321-22,  2343-45,  2371,  2672,  2973-75,  3204,  3661-62,  4107-09, 
4929 

General  rule 382-83, 

865-66,  1320-21,  1721,  1872,  2441-43,  2664,  2687-88,  2971-73,  3197, 
3220,  3650-51,  4105-07,  4929,  4932 

Maximum   deduction 1126, 

2443,  2688-89,  2973,  3220-21,  3335,  4107,  4559-60,  4928-29 

Multiple  trusts/plans 383-85, 

626,  866-67,  1321,  1663,  2443-45,  2689,  2974-75,  3214,  3651-52,  4108- 
09,  4930 
Time  when  contributions  deemed  made.  383,  2443,  2973,  4107,  4557,  4879,  4930 
See  also  Collective-bargaining  plans — tax  deduction  limitations. 

Tax  disqualification,  effect  of 2663,  3195,  3335,  4550 

Valuation  of  assets : 

Actuarial  assumptions/methods 2429-30, 

2615,  2684-85,  2959-60,  3147,  3216-17,  3309,  3342,  3427,  4002,  4093- 
94,  4878,  4923 

Bonds  and  other  debt  paper 2429, 

2615,  2685,  2959-60,  3147,  3217,  3345,  3427,  4002,  4093-94,  4878,  4923 
See  also  Reporting  and  Disclosure — Actuarial  report,  filing  require- 
ments. 
Variances : 

Alternate  funding  methods 327, 

764-65,  2329-31,  2671,  2984-86,  3195,  3339,  4041^2,  4555,  4676-77 

Disclosure 166-67,  301,  562,  632,  1434,  3764-65 

Multiemployer  plans 131-32, 

524,  608,  627,  860-61.  1074,  1093,  1130-31,  1314-15.  1613,  1626,  1650, 
2436,  2454-55,  2594,  2614-15,  2663,  2671-72,  2966-67,  2984-86,  3125, 
3146,  3195,  3203,  3408,  3426,  3644-45,  4100-01,  4118-20,  4554-55, 
4879-80,  4924-25 
Waiver : 

Amendments  to  plan 131, 

524,  627,  1131,  1139,  1315-16,  1333.  2371,  2436-37,  2670,  2967,  3202, 
3302,  3645,  3662,  4101,  4555-56,  4880,  4925 

General    rule 129-30, 

243-44,  522-23,  588,  626-27,  860,  1074,  1093,  1125-26, 1129-30,  1314- 
15,  1332-33,  1603,  1613,  1626-27,  1721-22,  2371,  2435-36,  2594,  2614, 
2662-63,  2669-71,  2965-66,  3125,  3145-46,  3195-96,  3201-04,  3302, 
3408,  3426,  3458,  3643,  3660-61,  4099-4100,  4549-51,  4654-55,  4677, 
4740,  4780,  4802,  4809,  4813,  4879-80,  4924-25 
Reasonable  conditions  to 1130,  2670,  2686,  3202,  3219 


FIDUCIARY  RESPONSIBILITY 

Pages  in 
Bonding  (See  Miscellaneous — Bonding.)  Legislative  History 

Delegation  of  authority  by  fiduciary 178, 

563-64,  1054-55,  1449-50,  2289,  3948-49,  4561,  4564-65,  4568-69, 
4743,  4883 

Effective  dates 51, 

189,  321,  377,  586,  622,  634,  743,  980,  1033,  1174,  1454,  1472,  1729, 
2301,  2369,  3301,  3380,  3784,  3970,  4592-93,  4697,  4762-63,  4885-86, 
4895-97 
See  also  Prohibited  transaction  rules — effective  dates/transition  rules. 
Employee  stock  ownership  plan   (See  Individual  Account  Plan — special 
rules.) 

Employer  contributions,  return  of 41, 

725,  1441-42,  1466,  2284,  3949-50,  4570,  4883-84 
Employer  securities  and  real  property : 

Divestment  schedule ., 619, 

1076,  1101,  1446-48,  1727,  1848-50,  1857,  3775,  4585-87,  4593,  4743, 
4759,  4763,  4887-88 

Exemptions 174-75, 

310-11,  570-71,  619,  1076,  1101,  1168,  1446,  1615,  1727,  1848-50, 
1856-57,  1879,  3300,  3774-75,  4583-85,  4884,  4887 

General  rule 173-74, 

309-11,  569-70,  619,  727-30,  967,  1076,  1100-01,  1168,  1445-47,  1615, 
1665,  1727,  1848-50,  1856-^57,  1872,  3774-75,  4576,  4585,  4677-78, 
4743,  4759,  4780-81,  4788,  4886-88 
Indicia  of  ownership  outside  the  United  States   (Sec  Standards  for  fi- 
duciary conduct — indicia  of  ownership  outside  the  United  States.) 
Individual  account  plans,  special  rule__  2285-86,  2358,  3951-52,  4572-73,  4884-85 
Sec  also  Prohibited  transaction  rules — exemptions  from — loans  to  em- 
ployee stock  ownership  plans. 
Liability   insurance    (See  Liability   of  fiduciary — exculpatory /insurance 

provisions. ) 
Liability  of  fiduciary : 

Breaches  before  and  after  holding  position 45-46, 

178,  314-15,  574,  733,  955,  1174,  1450,  2289-90,  3780,  3955-56,  4587, 
4893 

Co-fiduciary 45, 

177,  313,  573,  619-20,  632-33,  732,  953-54,  1165,  1173,  1449,  3779, 
3786-87,  4566-67,  4885 

Delegated  responsibility 3949,  4561,  4568-69,  4885-86 

Exculpatory /insurance  provisions — 1 45, 

177-78,  314,  573-74,  620,  633,  733,  954-^5,  1449-50,  2289,  3780,  3955, 
4587-88,  4743,  4771,  4893 

General  rule 44, 

177,  313,  572-73,  619,  632,  953,  731,  1076,  1100,  1163-65,  1173-74, 
1449,  1604,  1614-15,  1727,  2288,  3300,  3309,  3779,  3953-54,  4562, 
4573-74,  4587,  4893 

Trustees,  special  rule 2289,  3954-55,  4562,  4567-88,  4885-86 

See  also: 

Enforcement — Fiduciary  standards — civil  enforcement. 
Enforcement — Statute  of  limitations. 

Liability  of  party  in  interest 369, 

955-56,  1100,  1163-65,  1173,  1450,  1614-15,  1727,  3780,  4562,  4587 
See  also  Enforcement — Fiduciary  standards — civil  enforcement. 
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Pages  In 
Legislative  History 

Need  for  regulation 597, 

615,  1071-72,  1086,  1099,  1162-63,  2351,  2359,  3308,  3311,  3370,  3377, 
3387,  3395,  3516-17,  3581-82,  4657,  4660-61,  4743,  4795-96,  4803, 
4811-12 

Plan   structure 41, 

169-70,  565-66,  616,  632,  724,  1441,  2283-84,  2368,  3300,  3772,  3947, 
4561,  4564-65,  4743,  4882-83 
See  also: 

Standards  for  fiduciary  conduct — adherence  to  plan  documents. 
Trust  requirement. 

Plans  covered 14-15 

111-13,  152-53,  286-87,  504-06,  547-48,  601,  604-05,  616,  624, 
945-46,  972,  1100,  1162,  1419,  1451,  1454-55,  1465,  2259,  2356,  2365, 
3298,  3308,  3378,  3385,  3749,  3773,  3781,  3792,  3918-19,  4563,  4574, 
4743,  4788,  4881-82,  4984 

Previous  law 591 

597,  1071-72,  1085-86,  1100,  1162-63,  1622,  2351-52,  2354,  2359,  2603, 
3134,  3295-96,  3305,  3414,  4573 
Prohibition  from  holding  plan  office  (See  Miscellaneous — prohibition  from  hold- 
ing plan  office. ) 
Prohibited  transaction  rules : 

Averse  interest  dealing 42-43 

171,  308,  567,  726,  949,  1076,  1099-1100,  1172,  1456,  1857,  1872,  2286, 
2368,  3300,  3379,  3776,  3950-51,  4561-62,  4576,  4743,  4886 

Effective  dates/transition  rules 180 

321,  377,  576,  634,  743,  980-82,  1101.  1166,  1169-70,  1454,  1472-74, 
1729,  2301-02,  3784,  3800-01,  3970,  4592-93,  4759,  4762-63,  4897, 
4985-86 
See  also  Employer  securities  and  real  property — divestment  sched- 
ule. 
Exemptions  from : 

Administrative  authority  to  grant 172 

309,  568,  617-19.  1443,  1728,  1857,  3776-77,  3788,  4562,  4576-78, 
4743-44,  4759,  4765-66,  4796,  4890,  4978-79 

Ancillary  bank  services 3310,4581-82,4759,4891-92,4980 

Bank  deposits 4580-81,  4980,  4991 

Conversion  of  securities 968-69 

1169,  1444,  1462,  1727,  4582,  4892,  4980 

Dealing  with  trust  income  or  assets  by  party  in  interest 1445 

Distribution  of  plan  assets 4583,  4892,  4981 

Lease  arrangements  between  plans  and  employers 1463 

1665, 1727,  3790-91 

Listed  securities 175,  309,  311-12,  561-62,  969-70, 1447-48 

Loans  guaranteed  by  party  in  interest 968,1166,1728,4579-80 

Loans  to  employee  stock  ownership  plan 4579-80,  4891,  4979 

Loans  to  participants  and  beneficiaries 176 

312,  572,  630,  967-68,  1166,  1443-44,  1461-62,  1728,  3777,  3789,  4578- 
79,  4890,  4979 

Multiple  plan  services 176-77, 

309.  312,  572,  617-18,  632,  968,  1448,  1463-64,  1729,  3310,  3778,  3791. 
4576-77,  4579,  4592-93,  4744,  4759,  4890,  4979 

Pooled  investment  funds 4583,  4892,  4980-81 

Providing  of  goods  to  party  in  interest 968,1167,1728 

Purchase  of  insurance  from  employer  or  subsidiary 1169 

4581,  4891,  4980 

Receipt  of  compensation  or  entitled  benefit 43-44 

172-73,  309-10,  568-69,  632,  730-31,  968-69,  971,  1167,  1444-45, 
1462-64,  1728-29,  2287,  3310,  3778,  3789-91,  3952-53,  4579,  4892. 
4981 

Owner-employee,  individual  retirement  accounts,  subject  to 966-68 

1164,  1443-44,  3777,  3787,  3789,  4583,  4607,  4888,  4892-93,  4970 
4979,  4981 
See  also  Enforcement — Individual  retirement  accounts,  penal- 
ties involving — prohibited  transactions. 
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Pages  in 
Legislative  History 

Prohibited  transaction  rules — Continued 
Party  in  interest  dealing : 

Furnishing  or  acquisition  of  goods  or  services 42-43 

171,  308-09,  568,  727,  966,  1167.  1442,  1460,  2287,  3776-77,  3950-51, 
4575,  4788,  4796,  4886,  4978 

Generally    3300,  3519,  4561-62,  4743,  4759,  4765-66 

Loans  or  credit 1"1> 

308,  567,  966,  1166,  1442,  1460,  3776,  3787,  4575,  4788,  4796,  4886, 
4978 

Receipt  of  consideration  for  personal  account 42-AS, 

171,  180,  308,  557,  566,  600,  632-33,  966-67,  1167,  1443,  1461,  1728, 
2286,  2368,  3300,  3379,  3776,  3788,  3950-51,  4562,  4576,  4743,  4886, 
-       4978 
Sale,  exchange  or  lease  of  property 42-43, 

171.  308.  567.  966-67,  1148,  1165-66.  1450,  1460-61,  1728,  2286-87, 
2368,  3379,  3775-76,  3780-81,  3787,  3789.  3950-51.  4574-75,  4788, 
4796,  4886-87,  4978 

Self-dealing 42, 

171  308,  567,  966,  1076,  1167,  1443.  1461.  1728,  2286,  2368,  3300, 
3379.  3473,  3776,  3787,  3950,  4561-62,  4743,  4886,  4978 

Transfer  or  use  of  trust  income  or  assets 171-72, 

308-309,  568,  966,  1167,  1442,  1460,  3776,  3787,  4575-76,  4788,  4796, 
4886,  4978 
Variances : 
See: 

Employer     securities     and     real     property — divestment 

schedule. 
Prohibited  transaction  rules — exemptions  from. 
Removal  of  fiduciary : 
See: 

Enforcement — Fiduciary  standards — civil  enforcement. 
Liability  of  fiduciary — general  rule. 
Regulations/rules,  general  authority : 

Secretary  of  Labor 108, 

172.  309,  318,  500,  568,  957.  1443,  1558,  1726-29.  1856,  2291,  2295, 
2301.  2339,  2374,  3304.  3741-42.  3776,  3785,  3788,  3962-63,  3970. 
4050-51.  4572-73.  4592.  4759.  4S42,  4887-89.  4901 

Secretary  of  the  Treasury 372. 

979,  1727-29, 1856, 1858,  397S,  4759 
Standards  for  fiduciary  conduct : 

Adherence  to  plan  documents 42, 

170.  176.  307-08.  312-13.  566.  572,  949.  1172.  1441-42,  1448-49,  1456. 

1464,  2286,  2360,  3308-69,  3773.  3778-79,  3791.  3950,  4884 
Diversification    requirement 42, 

620,  633,  1849,  1872.  2285,  2368,  3300,  3309-10,  3379.  3474,  3495-96, 

3950.  4561.  4571-72.  4677-78.  4780-81,  4788,  4884 
Exclusive  benefit  requirement 41^42, 

170,  307.  313-14.  616,  632,  946-47.  1076.  1099-1100,  1162.  1455,  1726. 

2284-85,  3300.  3370,  3378-79.  3474.  3495-96.  3772-73.  3948,  3950. 

4561-62.  4569-70,  4759,  4803.  4883-84 
Holding  other  positions 43-44. 

173.  309-10.  569,  971,  1169.  1464.  1729,  2284,  2288,  3791-92,  3952-53. 
4579,  4892.  4981 

Indicia  of  ownership  outside  the  United  States 171, 

568,  617,  967,  1067-68,  1727.  18B7,  4573.  4796.  4884 

Prudent  man  rule 42, 

170,  307-08,  566,  617.  632.  949.  966.  1169.  1172-73.  1441.  1456.  1604. 
1726-27.  22S5.  2360.  2368.  3300.  3307.  3309-10,  3370.  3378-79.  3773, 
3950.  4561-62.  456.8-71.  4574.  4677-78.  4743.  4759.  4780-81,  4788, 
4813,  4884 

Purposes  of 588, 

613,  615-16,  632.  2358,  2360.  3297.  3375.  3399.  3464.  3493.  3498.  3582, 
3590,  4660-61,  4668.  4734,  4752,  4780-81,  4795,  4800.  4^5 
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Pages  in 
Legislative  History 

Termination  of  Plan  (See  Termination  Insurance — Allocation  of  assets — 
rules  and  regulations.) 

Trust  requirement 41, 

307,  566,  946,  1441,  1455,  2288,  3772-73,  3954,  4561,  4565-66,  4743. 
4883 
See  also  Plan  structure. 


TERMINATION  INSURANCE 

Pages  in 
Abuses,  safeguards  against :  Legislative  History 

General 1724-26,  3529-30 

Guarantee  maximums 1150,  1724 

Liability  provisions 690, 

701-02,  720,  1094,  1148,  1155-57,  1628,  1650,  1724-26,  2362-63, 
2372-73,  3349,  3382,  3388-90,  3479,  3530,  4741 

Time  limitations  on  benefits  covered 1148,  1150-51,  1724 

See  also: 

Allocation  of  assets. 
Recapture,  rationale  for. 

Accumulated  funding  deficiency,  allocation  of 913-14,  1152,  1376,  1726,  3705 

See  also: 

Benefits  guaranteed — maximum  limitation — ownership  restrictions. 
Definitions — Accumulated  funding  deficiency. 
Definitions — Pro  rata  share. 
Administering  agency : 

Administrator 81,  137,  532,  629,  758,  1628,  1723,  2320.  2371 

Establishment  of 81,  137,  531,  587-629,  758,  1628,  1723,  2320,  2371-72 

See  also  Corporation. 
Advisory  board,  advisory  committee  (See  Corporation — advisory  Committee.) 
Allocation  of  assets : 

Partial  termination 127-28, 

244-45,  520,  2292-93,  2653,  3185,  3309,  3957-63,  4744 

Priorities  for  allocation 44, 

126-28,  244-45,  248-49,  313-14,  509-10,  608,  626,  734-37,  927-29, 
954,  1152-53,  1390-92,  1411-12,  1614,  2291-92,  2294,  2369-73,  3300, 
3349,  3720-21,  3741,  3957-58,  3961,  4040,  4579-80,  4592,  4651,  4744, 
5032-34 

Regulations/rules 245, 

566-67,  1442,  2292,  2296-97,  2373,  3962-63,  4041^2,  4570,  4744, 
4884 

Residual  assets 170, 

516,  532,  566-67,  738,  973,  1153,  1392,  1441^2,  1466,  2296-97,  2359- 
60,  2369,  3300,  3308,  3721,  3773,  3793,  3960-61,  5034 

Alternate  approaches  to. termination  insurance 596,  2363 

Arguments  against: 

Adequacy  of  other  provisions 2387-88,  3389-91 

Contingent  liability  insurance 3349-50,  3392-93,  3531 

General 1863,  1876,  3398-99,  3402-03,  3463-64,  3476-77 

Government  operation  of  the  insurance  program—  3350,  3383-85,  3390,  4691 

Immediate  liquidation  of  plan  assets—-^ 3350,  3527-28 

Insurance  with  employer  liability 2387-88, 

3349,  3389,  3398-90,  3586,  4705 

Bankruptcy  Act 143, 

538,  762,  823-24,  1160,  1386,  2326,  3525-26,  3716,  4038,  4640,  5030 
Benefits  guaranteed : 

General  rule 137, 

267,  532,  588,  758,  908-09,  1149,  1473,  1725-26,  2372,  3347-48,  3702, 
4024-25,  4635,  4637,  4757-58,  4776,  5023 
Maximum  limitation : 

Adjustments  to 1150,  4637,  4741,  5024 

Benefit  increases  under  plan  amendments 83, 

139,  268-^9,  533-34,  629,  759,  909-11,  1373,  1614,  2322,  2372,  3348, 
3703,  4027,  4635-36,  4678,  4741,  4781,  5023,  5025 

(xxxv) 
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Benefits  guaranteed — Continued  Pages  in 

Maximum  limitation — Continued  Legislative  History 

General  rule 82, 

137-38,  267-68,  523-33,  629,  911-12,  1094,  1148-50,  1222,  2372,  3348, 
3529,  3703-04,  4025-26,  4635,  4741,  4752,  4757-58,  4<81,  4802-03, 
4808,  4813,  5023-25 

Multiple  plan  situations 912-13,  1150,  1375,  3704,  4028,  4636-37 

New  plans 82-83, 

138-39,  268,  533,  629,  759,  909,  1150-51,  1373,  1614,  1628,  1723, 
2321-22,  2372,  3348,  3529,  3702-03,  4026-28,  4636,  4758,  5023 

Rationale  for 1094,  1149-50,  1628 

Substantial  owner  restrictions 83, 

139,  269,  534,  629,  759,  913,  1151-52,  1375-76,  2322,  2372,  3348, 
3705,  4027-29,  4636-37,  5024-25 

Survivor  benefits 82,  138,  533,  759,  2321,  4026 

See  also  Accumulated  funding  deficiency,  allocation  of. 

Optional  guarantee  of  other 1379, 

3347-48,  3708,  4025,  4633,  4635,  4678,  5026 

Tax  disqualifications 914-15, 

1152,  1376-77,  3348,  3705-07,  4029-31,  4634,  4636,  5025-26 
Board  of  directors  (See  Corporation — board  of  directors.) 
Congress : 

Premium  rate  revisions,  approval  of 84-85, 

140-41,  535-36,  630,  760-61,  900,  902-05,  1095,  1366-69,  1628-29, 
1725,  2324,  2372,  3347,  3382,  3694-99,  4021-22,  4632,  4757-58, 
5019-20 

Report  of  the  Corporation 3348,  4037-38,  5021 

Report  of  the  Fund  to 145,  540,  899,  1364,  2328,  3693 

Contingent  liability  insurance : 

General 942, 

1094,  1157,  1377-78,  1614,  1629,  1650,  1724,  3346,  3529-31,  3707, 
4014,  4025,  4637-38,  4678,  4696,  4X41-42,   4757,  4781,  5026 

Other  insurance 1379,  3708,  5026 

Premiums 901-02, 

1094,  1157,  1378,  1614,  1629,  1724,  3346,  3707,  4020-21,  4633,  4637- 
38,  5026 

Remaining  in  business 932,  1157,  1378-79,  1724,  3530,  3708,  4637 

See  also  Effective  dates — contingent  liability  insurance. 
Corporation : 

Administrator 3303,  3346,  3689 

Advisory  committee 3524,  4630-31,  4650,  4696,  4741,  5012-13 

Board  of  directors 263-65, 

897,  1094,  1148,  1360,  1362,  1628,  1723,  3303,  3365-66,  3382,  3390, 
3524,  3527,  3530-^1,  3533,  3539,  3639-41,  4010,  4630,  4678,  4712, 
4741,  4757-58,  4<8l,  4819,  5011-12 

Borrowing  authority 272, 

905-06,  1154-55,  1369-70,  1725,  3303,  3699-3700,  4015-16,  4631, 
4678,  4741,  4781,  4808,  5017 

Bylaws 265-66,  897-98,  1148,  1362,  3690,  3692,  4013,  5012 

Enforcement  by    (See  Enforcement — Enforcement  by — insurance  corpora- 
tion. ) 

Establishment  of 263, 

895,   1094,   1148,   1360,   1614,   1628,   1723,  3303,  3346,  3371,  3382, 
3464,  3495,  3524,  3689,  4010,  4630,  4741,  4757-58,  4776,  4781,  4825, 
5011 
Liability  of  (See  Liability  of  insurance  program.) 

Portability  assistance 887-88, 

1352,  3681-82,  4631,  5021 

Powers 269, 

896-97,    1360-62,    3303,    3346,    3690-91,    4011-13,    4872,    5011-14 

Purpose 4011,  5011 

Relations  with  other  government  agencies 1148,  5014 

Reports : 

To  Congress 3348,  4037-38,  5021 

To  Secretary  of  Labor 4037-38 
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Corporation — Continued  Pages  in 

Reports — Continued  Legislative  History 

To   trustee 831, 1161, 1394-95,  3724,  5035 

Reports  from  plan  administrators 938-39, 1404-05,  3734,  5039 

Tax  exemption 898, 1363,  3792,  4631,  5012 

Temporary  authority  for  initial  period 4630,  4649-50,  5015-16 

Coverage : 
See: 

Benefits  guaranteed. 
Contingent  liability  insurance. 
Plans  covered. 

District  of  Columbia  Nonprofit  Corporation  Act 263,  895,  4011,  5011 

Effective  dates : 

Benefits,  guarantee  of 914-15, 

1094-95,  1151,  1161,  1614,  1629,  1724,  3349,  3382-83,  4041,  4647- 
48,  4678-79,  5041-42 

Contingent  liability  insurance 1157,  4638,  4764,  5026 

General  insurance  provisions 189, 

577,  622,  634,  944,  1094,  1161,  1411,  1614,  2301,  3740,  4041,  4648, 
4742,  4764,  4766,  4781,  5041 

Liability   of   employer 944, 1411,  3740-41,  4648,  4697 

Premium  collection 1095, 

1161,  1629,  1724,  3349,  3382-83,  4041,  4647,  4767,  5020 

Premium  revisions 140-41, 

630,  760-61,  900-01,  1365,  2324,  3694,  4022,  4650,  5018 

Privilege  tax 944, 1411,3740 

Termination  procedures 944, 1411,  3740-41, 4647-49 

Fund  ( s ) ,  guaranty : 

Appropriations 899, 1364, 3693-94 

Establishment 86, 

144,  266,  539,  630,  763,  898-99,  1148,  1154,  1363-64,  2327-28,  2375, 
3303,  3346,  3382,  3529,  3534,  3693,  4014,  4633,  5016 

Investment  restrictions 87, 

145,  267,  540,  764,  1155,  2328,  3303,  4014-15,  4631,  5017 

Operations 86, 

144,  266,  539,  630,  763,  899,  1154,  1363-64,  2328,  4014,  4633,  5016-17 

Report  to  Congress 145,540,899,1364,2328,3693 

Trustee (s)  144,  539,  899, 1364,  2328,  3793 

See  also  Premiums. 

Insurance  concept 1603, 1636 

Internal  Revenue  Code,  amendments  to 247, 

268,    906-07,   940-44,    1148-49,    1370-71,    1406-11,   3700,   3735-40, 
5040-41 
Liability  of  corporation  (See  Liability  of  insurance  program.) 
Liability  of  employer : 

Limits   on 538, 

612,  630,  762,  1155,  1158,  1614,  1629,  1724,  2326,  2363,  3525-26,  3585, 
3725-26,  4038,  4643,  4678,  4741-42,  4757-58,  4781,  4808,  4833,  5036 
Multiemployer  plans  treated  separately: 

General    rule 947-48, 1158-59, 1404,  3349,  3733-34,  4647,  5038 

Allocation  of  liability 612-13 

Division  of  plans 1725,  3731-32,  5038 

Nonmultiemployer  and  multiemployer  plans,  general  rule 85-86, 

142^3,  532,  600,  630,  762,  932-33,  1094,  1155,  1396,  1614,  1724-25, 
2326,  2373,  3349,  3382,  3525-26,  3529,  4038-39,  4642-43 
Nonmultiemployer  plans  treated  separately  : 

General  rule 3725,  5036 

Partial  terminations 1399-1400,  3525-26,  3729,  5037 

Remaining  in  business 932,934-35,1399,3728 

Rationale  for ^ 610, 

612,  1094,  1155-57,  1628,  1649,  1873,  2363 

Recovery  and  disposition  of 86, 

143-44,  538-39,  612,  630,  762,  939,  1156-57,  1397-98,  1405-06,  1725- 
26,  2326-27,  2363,  2373,  3526,  3726-27,  3735,  4039-40,  4643-45, 
5039-40 
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Substantial  employer,  withdrawal  of 935-37, 

1158,   1400-04,   1629,   1724-25,  3729-33,  4643,  4646,  4741,  5037-38 

Successor  liability 612, 

630,  933-35,  1156,  1398,  1724,  1726,  2326,  2363,  2373,  3727-28,  5036 
See  also  Contingent  liability  insurance. 

Liability  of  insurance  program 81-82, 

85,  137-42,  267,  532,  536-37,  588,  629-30,  7.62,  931-32,  1395,  2320-21, 
2325,  2361,  2372-73,  3303,  3346,  3348-49,  3382,  4643,  4678-79,  4704- 
05,  5036 
Maximum  limitation  (See  Benefits  guaranteed — maximum  limitation.) 
Mergers,  consolidations  and  transfers  of  assets  (Sec  Reportable  events — 

mergers  or  consolidations  of  assets. ) 
Multiemployer  fund,  multiemployer  trust  fund  (See  Fund(s),  guaranty.) 

Need  for  insurance  program 393, 

596,  1093-94,  1146-48,  1609-10,  1635-36,  1639,  1665-66,  1668,  1723, 
1830-31,  1863,  1865-71,  2387,  2391,  2602,  2619,  3133,  3150,  3296, 
3371,  3373,  3381,  3390,  3394,  3400,  3414,  3431,  3490-91,  3498,  3530, 
3590,  4699,  4707,  4811 
No-liability  programs  (See  Contingent  liability  insurance.) 

Xonmultiemployer  plans,  special  rule 895,  1360,  3689 

Office  of  Pension  and  Welfare  Plan  Administration  (See  Administering  agency.) 

Partnership,  special  rule 895,1360,3689,5011 

Pension  Benefit  Guaranty  Corporation,  Pension  Benefit  Insurance  Corpora- 
tion, Pension  Guaranty  Corporation  (See  Corporation.) 
Pension  Benefit  Guaranty  Fund,  Pension  Benefit  Insurance  Fund    (See 

Fund(s)  guaranty.) 
Plan  administrator : 

Notice  to  substantial  employers 939, 1159, 1405,  3734,  5039 

Report  to  Corporation 938-39,  1404-05,  3734,  5039 

Plan  Termination  Insurance  Fund  (See  Fund.) 
Plans  covered : 

Exclusions  112-13, 

504-06,  907-08,  1094,  1106,  1149,  1371-72,  3700-02,  4634-35,  4781, 
5022-23 

General    rule 111-12, 

137,  268,  504,  532,  629,  758,  906-07,  1148-49,  1364-65,  1370-71, 1649, 
1726,  2320,  3347,  3375,  3382,  3529,  3700,  3702,  4022-23,  4634,  4758, 
4781,  4802,  5021-22 

Successor  plans 907,  1371,  3700,  3702-03,  4028,  4635,  5022-24 

Voluntary    coverage 532, 

600,  610-11,  629,  907-08,  1149,  1372,  2320,  2362,  2372,  3347,  3701, 
4023-24,  4637,  5022 
Premiums  : 

Assessments— administrative 83,  139,  270,  534,  629,  760,  2322,  2372 

See  also  Privilege  tax. 

As  taxes 1094,  1148,  1154-55,  1724,  4640 

Collection 182,  578,  1148,  4611,  4631-32,  5020 

Dual  rates,  rationale  for 608-09,  611,  1095,  1157-58,  2362 

Initial  rates : 

Liabilities   base 83, 

139-40,  270,  534,  611,  629,  760,   1603,  2322-24,  2362,  2372,  3303, 
3347,  3382,  4016-21,  4631-32,  4758 
Limits  on__  83-84,  139-40,  270-71,  534-35,  2323-24,  2372,  3303,  3347,  3529 

Per  capita  base 899-901, 

1154-55,  1365-60,  1614,  1628-29,  1724,  3694-95,  4631-32,  4741,  4758, 
4803,  4808,  4813,  4819,  5017-18 

Subsequent    rates 84, 

140-41,  271,  525-26,  535-36,  600,  630,  760-61,  902-05,  1095,  1148, 
1158,  1366,  1614,  1628-29,  1725,  2324,  2372,  3303,  3347,  3382,  3694- 
95,  4021-22,  4632,  4741,  4758,  4808,  4819,  5018-19 
See  also  Congress — premium  rate  revisions. 
Tax  status  of 1155 
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Waiver  by  Corporation 5020-21 

See  also  Contingent  liability  insurance — premiums. 
Private  Pension  Plan  Termination  Insurance  Program  (See  Administering 
agency. ) 

Private  termination  insurance 1603,  4638,  5026 

Privilege  tax 941-12,  1408-11,  3737-10 

-See  also : 

Effective  dates — privilege  tax. 
Premiums — assessments — administrative. 

Purpose  of  insurance  program 588. 

1088,  1601,  1620,  1830,  1873,  2349.  2361.  2372.  3294.  3346.  3375.  3378, 
3382,  3397,  3474,  3495,  3499,  3529-30,  3533,  3583,  4011.  4734.  4794-95, 
4803,  4819,  4823 
Recapture  of  certain  pre-termination  distributions : 

Authority 929-30.  1153.  1392-93.  3722.  5034-35 

Death  and  disabilitv  distributions 930.  1153.  1394.  3723.  4645.  5u34 

General  rule 929-30,  943,  1153-54,  1393,  1725.  3722-23.  4645.  5034..  5041 

Rationale  for 1153-54 

Waiver  by  Corporation 1394,  3723,  464" 

Regulation/rules,  general  authority : 

Corporation 896,  1361,  3690,  4011-12,  5011 

.     Secretary  of  Labor 1856,  2339.  2374.  3304,  4050-51 

Secretary  of  the  Treasury 266 

Reportable  events : 
Benefits : 

Decrease 925.  1160,  1389,  3348.  3719.  4031,  4640,  5031 

Inability  to  pay 926,  1389,  3348,  3719,  4031,  4641,  5031 

Disqualification  of  plan  or  trust 925. 

1160, 1388-89,  3348,  3717-18,  4031,  4640,  5031 

Fiduciary  standards  violations 1160 

Funding  standards,  failure  to  meet 926. 

1160.  1389,  3348,  3719,  4032,  4641.  5031 

Lump-sum  disiributions 1389-90,  3348,  3719,  4032-33.  4641.  5031 

Mergers  or  consolidations  of  assets 4641.  5031 

Participation,  decrease  in 925-26.  1160,  1389,  3718.  4031,  4640.  5031 

Termination  under  Internal  Revenue  Code 926. 

1160,  1389,  3718,  4032,  4649,  5031 
See  also  Termination  by  Corporation — occurrence  of  reportable  events. 

Restoration  of  terminated  plans 4645-46,  5035 

Secretary  of  Commerce,  member  of  board  of  directors 

1094,  1148.  1362.  1628,  1649,  1723.  3539.  3691.  4630.  4741.  4737-5^. 
4781,  4819  5012 
Secretary  of  Labor : 

Administrator  of  insurance  program 81. 

137,  532,  629,  758,  1628,  1723,  2320:  2371.  3303.  3346.  4757-58 

Approval  of  terminations 85.  141.  761-62.  3535 

Chairman  of  board  of  directors 1362. 

1723,  3303,  3527.  3534.  3539,  3681,  4010,  4630.  4741.  4757-5S.  4781, 
4819,  5012 

Duty  to  confer  on  premium  rates 84-85,  151.  536.  630.  761.  2324.  2372 

Establishment  of  premium  rates 83-84, 

139.  534-35.  629-30,  760.  2322-24.  2372.  3529 

Examination  of  corporation 4037 

Member  of  board  of  directors 264. 

897,  1094,  1148,  1628,  1649,  1723.  3382.  3390.  4678.  4712.  4741.  4757- 
58,  4781,  4819 
Prescription  of  liquidation  procedures—  142,  537,  630,  2325-26.  2362.  2373 

Trustee  of  Fund(s) 144.  539.  1646.  2328 

Variances   759.  4041-42 

See  also  Termination  by  corporation — occurrence  of  reportable  events — 
notification  by  Secretary  of  Labor. 
Secretary  of  the  Treasurv  : 

Chairman  of  board  of  directors 897,  1094,  1148,  1628,  1723 
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Loans  to  corporation 272 

Member  of  board  of  directors 264,  1362,  1649,  3539,  3691,  4630,  5012 

Obligations  of  the  Corporation.  763,  905-06, 1369-70,  3699-3700,  4015-16,  5017 

Trustee  of  Fund(s) 899,  1364,  3693 

See    also    Termination    by    Corporation — occurrence    of    reportable 
events — notification  by  Secretary  of  the  Treasury. 
Single  employer  fund,  single  employer  optional  trust  fund,  single  employer 

primary  trust  fund  (See  Funds (s),  guaranty.) 
Substantial  employer : 

Notification  of  status 939,  1159,  1405,  3734,  5039 

Withdrawal  notification 1_^,  3729,  4655,  5037 

Substantial  owner  (See  Benefits  guaranteed — maximum  limitation — sub- 
stantial owner  restrictions.) 
Termination  by  Corporation : 

Appropriate   court 924, 1159-60, 1387-88,  3717,  4639-40,  5015,  5028,  5030 

Decree  to  terminate 919-20, 1160, 1383,  3712-13,  4639-40,  5028-29 

Determination 918-19, 1159, 1381-82,  3711,  4034,  4639,  5028 

Effect  of  other  pending  actions 923, 1160, 1386-87,  3716,  4640, 5030 

Exclusive  jurisdiction  of  court 923-24, 1387,  3716-17,  5030 

Notice  to  plan 919, 1159, 1382,  3713-14,  4639-40,  5028 

Occurrence  of  reportable  events : 

Hearings 3348,  4033 

Notification  by  plan  administrator 924,1388,3717,4031,4640,5031 

Notification  by  Secretary  of  Labor 4033,  5032 

Notification  by  Secretary  of  the  Treasury 926-27, 

1160, 1390,  3719,  4033,  4641 

Other  procedures  (non- judicial) 269,4034-37 

Simplified  procedure 4640,  5028 

See  also: 

Reportable  events. 
Restoration  of  plan. 
Trustee. 
Termination  by  plan  administrator : 

Amendments  to  plan 918, 1381,  3710,  5027 

Approval  by  Secretary  of  Labor 85, 141 

General  rule 269,  536,  611,  630,  916, 1379,  3708-09 

Insufficiency   of   assets,   procedures 916-18, 

1159,  1380-81,  3709-10,  4638,  5027 
See  also  Termination  by  Corporation. 

Notice  of  intent  to  terminate 536, 

600,  611,  630,  916,  1159,  1379,  2324-25,  2362,  2372,  3708-09,  4638, 
5027 

Sufficiency  of  assets,  procedures 916, 1159, 1379-80, 3709,  4638-39,  5027 

See  also: 

Allocation  of  assets. 
Trustee. 
Trustee : 

Appointment  of : 

General  4639-40,  4741 

Notice  to  interested  parties 922-23, 1161, 1386, 3715 

Termination  by  Corporation 920, 1160, 1382-83,  3711-12,  4639-40,  5028 

Termination  by  plan  administrator 4639,  5028 

Corporation  as 4640,  5028 

Powers  and  duties 920-23, 1160-61, 1383-86,  3713-16,  464041,  5029-31 

Report  by  Corporation  to 931, 1161, 1394-95,  3724,  5035 

Vested  benefits  coverage : 
See: 

Benefits  guaranteed. 
Liability  of  insurance  program. 
Voluntary  employee  contributions  (See  Allocation  of  assets — priorities  for 
allocation.) 
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Actuaries,  standards  for  (See  Miscellaneous— Actuaries — standards  and 

qualification  for.) 
Administrative     interpretations     (See     Reliance     on     regulations     and 
interpretations.) 

Administrative  Procedure  Act,  applicability 4597 

Attorney's  fees  and  court  costs 35, 

185,  305,   581,  771,  951,   1174,  2336,  23C8,  3299,  4049,  4594,  4899 
Attorney  General : 
See: 

Enforcement  by — Attorney  General. 
Representation  of  Secretary  of  Labor  in  litigation. 
Miscellaneous — Secretary  of  Labor — relations  with  otber  govern- 
ment agencies. 

Benefit  claims  procedure 152-54, 

549-50,  576-77,  620-21,  633,  988-90,  1070,  1102,  1175,  1184-86,  1480- 
82,  1488-89,  1615,  1632,  1720,  1775,  1836-37,  1858,  2278,  2391,  3379, 
3813-15,  4595,  4745,  4753,  4769,  4814,  4823,  4900 
Bonding  (See  Miscellaneous — Bonding.) 

304,"  580^17  77~0~  950,"  11747 149171615" ~2335," 2368,  3299,3817,  4048 
Cooperation  with  otber  Government  agencies  (See  Miscellaneous — Secre- 
tary of  Labor — relations  with  other  Government  agencies.) 

Criminal    penalties 29, 

179,   592,   622,   634,    766-67,   1085,    1497,   1600,   2331-32,   2341-A2, 
2349,  2373,  3294,  3299,  3579-80,  3823,  4044-45,  4054,  4593,  4597-98, 
4657,  4898 
See  also: 

Miscellaneous — Bonding. 

Miscellaneous — Prohibition  from  holding  plan  office. 

Declaratory  judgments  relating  to  qualification 983-88, 

1078,  1181-85,  1475-80.  1615,  1631-32,  1729,  2506-09,  2595,  2690, 
2694-97,  3036-40,  3126,  3151,  3226-30,  3802-07,  4170-73,  4598,  4624, 
4956-58,  5002-03 

Effect  of  other  laws 50-51, 

186-88,  318-20,  582-85,  621,  633,  1493-96,  2345-47,  2359,  2364,  2375, 
3305,  3404,  3820-22,  4057-59,  4650,  4670-71,  4726,  4745-46,  4770- 
71,  4789,  4904 

Effective  dates 51, 

57,  65,  189,  248-49,  262,  321,  360,  362,  377,  387,  580.  622.  634.  743. 
757,  990,  1021,  1056,  1061,  1184,  1186,  1481,  1483,  1489,  2301,  2369, 
2505,  2510,  2553,  2697,  2750,  3036,  3041,  3230,  3283,  3301,  3807,  3813, 
3895,  3970,  4175,  4190,  4599,  4602,  4725,  4745-46,  4762-64,  4859, 
4904,  4955-56 

Employee  benefit  plan  as  a  separate  legal  entity 33-35, 

769-70,  2334-35,  4047,  4596,  4889 
Enforcement  by : 

Attorney  general  303-07,772,952-54 

Fiduciary,  plan  administrator,   or  employer 33, 

185-86,  319-20,  582,  769,  984-85,  1476-77,  1493,  2334,  3803,  3813, 
3818,  4047,  4898 

Insurance  corporation 896, 

1360,  4011,  4625,  4632,  4644-45,  5003,  5011,  5014,  5021,  5040 

Participant  or  beneficiary 33, 

35,  183-85,  303,  547-48,  579-81,  588,  613,  633,  769,  950-52,  985,  1076, 
1100,  1163,  1171-74,  1183,  1477-78,  1488-89,  1604,  1641-42.  1726-27. 
1835-36,  2334,  2349,  2364,  2367-68,  3294,  3299,  3304,  3379,  3806, 
3815-17,  4047,  4593-94,  4624-25,  4745,  4753,  4796-97,  4814,  4898 

(XLI) 


XLTT 

ENFORCEMENT— Continued 

Pages  in 

Enforcement  by— Continued  Legislative  History 

Secretary  of  Labor 33, 

35,  105-07,  181-83,  303,  498-99,  577-79,  592,  623,  633,  715-16,  769, 
950-52,  979,  1074,  1100,  1163,  1171-74,  1469-70,  1604,  1630-31,  1837, 
1843,  2274-75,  2334,  2349,  2364,  2367-68,  2373,  2391,  3294,  3299, 
3304,  3379,  3815-16,  3937,  4047,  4524,  4594,  4745,  4855,  4898 

Secretary  of  tbe  Treasury/Internal  Revenue  Service 1076, 

1101,  1219,  1336-37,  2351,  2619-20,  2682-83,  2691-97,  3151,  3214-15, 
3223-30,  3484,  3666,  4592 
See  also  Declaratory  judgments  relating  to  qualifications. 
Fiduciary  standards : 

Civil  enforcement 44, 

182-83,  303,  578-79,  633,  731,  930-53,  979,  1076,  1101,  1164,  1172-75, 
1490-91,  1727-28,  2288,  2290,  2367,  3299,  3815-17,  3953-54,  4587, 
4657,  4745,  4898-4900 

Excise  tax 369-72, 

963-65,  1057-59, 1071-72, 1076, 1081, 1100-01, 1459, 1615, 1630, 1651, 
1670,  1727-28,  1848,  3786-87,  4562,  4576,  4588-90,  4594-95,  4626, 
4677-78,  4780-81,  4803,  4978 
See  also: 

Criminal  penalties. 

Fiduciary  Responsibility — Liability  of  fiduciary. 
Fiduciary  Responsibility — Liability  of  party  in  interest. 
Miscellaneous — Bonding. 

Miscellaneous — Prohibition  from  holding  plan  office. 
Funding  requirement : 

Excise  tax 863-65, 

1074,  1092-93,  1101,  1118,  1125,  1134-35,  1138-39,  1318-20,  1613, 
1627,  1642,  1722,  1727-28,  2439-41,  2447,  2616-17,  2619,  2662,  2667, 
2676,  26.8,  2685-86,  2969-71,  2977,  3148,  3151,  3195,  3199,  3208-11, 
3217-20,  3224,  3342,  3428,  3431,  3648-50,  4103-05,  4123-24,  4551, 
4557,  4559,  4626,  4677,  4780,  4802,  4808,  4833,  4927-28,  4931-32 

Other  measures 63-65, 

181-82,  245-46,  523-24,  577-78,  590,  592,  633,  755-57,  2316-20,  3302, 
4005-07,  4898 
See  also: 

Funding — Tax  deductibility  of  contributions. 

Internal  Revenue  Code — Limitations  on  benefits  and  contributions  for 
qualified  plans. 

General  enforcement  provisions 588, 

621,  766-73,  775,  1174-75,  1843,  2349,  3495,  3497,  4734,  4744-46,  4811 
Individual  retirement  accounts,  penalties  involving : 

Excess  contributions,  premature  distributions,  and  excess  accumula- 
tions    258-61, 

353-54,  1011-12,  1201-02,  1505.  1513-15,  1615,  2539,  2543^6,  2596, 
2621-22,  2714,  2718-22,  2724-27,  3070,  3074-77,  3127,  3153,  3247, 
3250-51,  3256-60,  3409,  3434-35,  3454,  3458-59,  3837-40,  4204,  4208- 
11,  4602-03,  4606-09,  4971,  4973-74 

Reporting  and  disclosure 2446-47, 

2497,  2721,  2749-50,  3077,  3255,  3283-84,  4211,  4605,  4974-75 

Prohibited  transactions 2537-38, 

2723-25,  3068,  3255-57,  4202-04,  4597,  4607,  4978-79 

Interference  with  rights  protected  under  the  Act 585, 

588,  600,  621-22,  344,  1496-^97,  1640-41,  1775,  1811,  1835,  2341^2, 
2364,  2374,  3304,  3822-23,  4053-54,  4597-98,  4745,  4753,  4796-97, 
4832,  4902 

Intervention,  right  of 35, 

305,  585,  771,  951-52,  985,  1183,  1476-78,  1492,  1496,  1729,  2368, 
2694-95,  3226-27,  3299,  3803-04,  4049-50,  4594,  4624,  4626,  4745, 
4899,  5003 

Investigation  and  investigative  authority 32-33, 

106-07,  302-03,  498,  562,  590,  602,  614,  619,  628,  768,  956-57,  1434- 
35,  1456-58,  1856,  2333-34,  2350,  2367,  2373,  2603,  3134,  3299,  3379, 
3765-66,  4045-46,  4595,  4768-69,  4900-01 
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IRS  and  Tax  Court  decisions 1102, 

1475,  1480,  1615,  1729,  2509,  2016-17,  2620,  2696-97,  3040,  3148, 
3151,  3226-30,  3431-32,  3448-49,  3807 

Secretary  of  Labor's  decisions 633,  990,  1186,  1481-82,  1729,  1835,  2373 

See  also: 

Benefit  claims  procedure. 

Declaratory  judgments  relating  to  qualification. 

Jurisdiction  of  courts 34-35. 

184-85,  188,  303-05,  319-20.  580-81,  584-85,  588,  621,  633.  770-71. 
950-51,  1174,  1182,  1475,  1491-93,  2335-56,  2364,  2368,  3299,  3802. 
3817-19,  3821-22,  4047-49,  4594.  4745.  4899.  5014-15 

Keogh  (H.R,  10)  plans,  penalties  involving 361, 

377,  1616,  1618,  2521-25,  2623,  2704-06.  3052-56,  3154-55.  3236-39. 
3434-35,  4186-90,  4601-02,  4962-64 
Lump-sum    distributions,    penalties   involving    {See    Internal    Revenue 
Code — Lump-sum  distributions. ) 

Money  purchase  plans,  penalties  involving 1193-94.  1617.  2677.  3208 

Notice  of  complaint  to  Secretary  of  Labor 35. 

305,  581,  771,  2336-37.  4594.  4899 

Participation  and  vesting  standards 57,  1322-24.  1641.  3652-54.  4898 

Preemption  of  State  law  (See  Effect  of  other  laws.) 

Previous  law 589-95. 

1085,  1599,  2350-51.  2603,  2685,  2691,  2693,  2705.  3134.  3217.  3223. 
3225-26,  3237,  3295-96,  3377,  3414 
Prohibited  transactions  ( See  Fiduciary  standards. ) 
Prohibition  from  holding  plan  office    (See  Miscellaneous — Prohibition 

from  holding  plan  office.) 
Regulation/rules,  general  authority : 

Secretary   of  Labor 108. 

318,  500,  743,  773-74,  1S56,  2339,  2374.  3304.  3741-42.  4050-51.  4901 

Secretary  of  the  Treasury 865, 1338.  3668 

Reliance  on  regulations  and  interpretations 37-38. 

720-21, 1291,  2280,  3300,  3943-44.  4723,  4857 
Reporting  and  disclosure  requirements  : 

Generally 31-32, 

301-302.  715-16,  767-68.  848.  994,  1052-53,  1059.  1123.  1143.  1199. 
1221,  1300-01,  1486.  1557-58,  1564-65.  1664.  2332-33.  2422-23. 
2465,  2497-99,  2503,  2546,  2682,  2723,  2749.  2751.  2952-53.  3028-30. 
3034,  3077,  3215,  3254.  3280.  3282-S3.  3331.  3630.  3811-12.  3884. 
3891,  3936-37,  4045,  4086-87.  4129.  4161-64.  4168.  4211.  4533.  4593. 
4855,  4873,  4898,  4953.  4955 

Recordkeeping    31. 

848,  1117,  1301.  2367,  2422,  2654,  2952-53,  3186.  3299,  3331,  3630. 
4087,  4873 

Registration 181-82. 

577-78,   1059,  2343-^5,  2374,   2496-98,  2747.  2927-28.  3280.  3307, 
3891,  4056-57,  4161-64,  4952-53 
See  also  Criminal  penalties. 

Representation  of  Secretary  of  Labor  in  litigation 305. 

499,  601.  613.  1491. 1813.  4049.  4596-97.  4900 

Separability  of  provisions 776.  2341.  2374.  2916.  3304.  4053,  4902 

Service  of  process 33. 

146,  183-85,  621,  630,  770,  951-52.  1174.  1496.  2364.  3818.  4049-50. 
4594,  4596 
Solicitor  of  Labor,  representation  of  the  Secretary  of  Labor  by  (See  Repre- 
sentation of  Secretary  of  Labor  in  litigation.) 

Statute  of  limitations 46, 

186.  314-15.  582.  733.  955.  986.  1174.  1184.  1378.  1493.  2290.  2508. 
3039,  3805.  3819-20,  3955-56,  4173.  4645.  4896.  4957 

Subpoena  authority 32-33, 

107.  768-69.  957.  989.  1186.  1457-58.  1481,  1836.  1856.  2334.  2367. 
3765-66.  4046,  4596.  4900-01 
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Termination  insurance  (-See  Enforcement  by — insurance  corporation.) 

Venue   34, 

183-84,  304,  580,  770,  924,  950,  987-88,  1174,  1480,  1491-93,  2335, 
2509,  3040,  3807,  3817-18,  4048,  4174,  4594,  4899-4900 
Vesting  standards  (See  Participation  and  vesting  standards.) 


INTERNAL  REVENUE  CODE 


Pages  in 
His 


Legislative  History 
Antidiscrimination  rules 56, 

377-78,  690-91,  833-34,  845,  847,  873-74,  1079.  1107,  1109-10,  1112, 
1115,  1284-85,  1297-99,  1696-97,  1714-17,  2308,  2401,  2417-18, 
2472-73,  2598,  2610-11,  2919-20,  2636-37,  2641,  2652-53,  2930-31, 
2948-49,  3004,  3129,  3142,  3151,  3169-70,  3174,  3185-86,  3321-25, 
3422-23,  3514,  3613-14,  3627,  3629,  3663,  3937,  4064-65,  4082-83, 
4138-39,  4543-44,  4673,  4699,  4703-04,  4778,  4864,  4907,  4918-19, 
4933,  4945-46 
See  also: 

Participation  and  vesting — Collective  bargaining  plans. 
Pabtictpation  and  vesting — Participation,  basic  standards — max- 
imum age. 
Participation    and    vesting — Participation,    special    rules — air 

pilots. 
Pabtictpation    and   vesting — Participation,    special   rules — non- 
resident aliens. 
Pabtictpation  and  vesting — Vesting  and  benefit  accrual,  special 
rules — comparability  of  plans. 

Armed  forces  survivor  annuity 1570-78,  1879-80,  3600-01,  4653,  5000-01 

Equalizing  tax  treatment,  need  for 1072, 

1077,  1081-82,  1095,  1188-89,  1198-99,  1643-44,  1647,  1704-05.  1859, 
2591-93,  2600-01,  2620,  2699-2700,  2713-14,  3122-24,  3152,  3232-33, 
3246,  3408,  3412,  3432,  3451,  4679,  4684-85,  4693,  4785-86,  4801, 
4804,  4810,  4821,  4829 

Foreign  law,  severance  payments  required 2481-82, 

2751,  3010-11,  3284-85,  4146-47,  4949-50 

Government  negotiated  plans,  treatment  of  certain  participants 2582-83, 

2753-55,  3113-14,  3286-88,  4248-50,  4653,  5000-01 

Individual  retirement  account  plans 249-63, 

339-53,  360,  996-1021,  1077,  1095-96,  1203-13,  1223.  1498-1504, 
1506-11,  1514,  1616,  1638,  1643-47,  1651-52,  1656-57,  1659,  1704-05. 
1817-21,  1850-51,  1859-60,  1863-64,  2526-43.  2553,  2596,  2621-22. 
2703-09,  3057-68,  3071-74,  3077-84,  3127.  3151-53.  3246-61.  3409. 
3412.  3433-34,  3445,  3448,  3452-54,  3458-59.  3468.  3553-58.  3576-77. 
3584,  3590-91,  3724-29,  3733-39.  4143-45,  4155-56,  4191-4208,  4230. 
4566,  4583,  4602-10.  4663-64,  4679,  4688-90,  4702.  4704.  4708-09. 
4714,  4746,  4752,  4763,  4769-70,  4777,  4782,  4784-86.  4797-98.  4809. 
4813,  4883,  4965-73,  4978 
See  also: 

Enfobcement — Individual     retirement     accounts — penalties     in- 
volving. 
Fiduciaby  Responsibility — Prohibited  transaction  rules — owner- 
employee,  individual  retirement  accounts,  subject  to. 
Trustee  and  custodial  requirements. 
Internal  Revenue  Service : 

Appropriations  authorized 827-28. 

1178-79,  1276,  2511,  2620,  2693.  3042,  3152.  3226,  3431-32.  3606-07. 
4600,4959 

OflBce  of  Employee  Plans  and  Exempt  Organizations 233. 

825-27,   1076,   1101-02.   1106,   1175-81.   1615.   1623-24.   1718.   1877, 
2510-11,  2595.  2620,  2691-93.  3041-42.  3126.  3151.  3223-25.  3431-32. 
3605-06,  3612,  4175-76,  4599-4600,  4959 
Keogh  (H.R.  10)  plans: 

Owner,  proprietary,  shareholder  emplovee  plans 336-39 

361-63.  380-88,  874-75.  1021-35,  1040-42,  1077-78,  1097-98.  1187- 
(xlv) 
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Keogh  (H.R.  10)  Plans— Continued  t^hoi«h™P#&8J? 

Owner,  proprietary,  etc.-continued  ^!  *    I  !*** 

uwner,  P™*^  Jfo^?  1543-46,  1550,  1565,  1568,  1616,  1647,  1652-53,  1655- 
60  1694  1707-08  1730-49,  1755-^56,  1778-83,  1786-90,  1878-79, 
2473-75,  2490,  2512-21,  2525-26,  2623,  2699-2715,  2747-48,  3005-07, 
3021-22  3044-51,  3054^56,  3154,  3232-46,  3281-82,  3434-35,  3461, 
3467  3471-72,  3561-70,  3636,  3850-55,  3857-63,  3868-72,  3891-92, 
4139-43,  4178-85,  4190,  4532,  4566,  4570,  4583,  4600-02,  4680,  4684, 
4690,  4760,  4763-64,  4946,  4950,  4959-65 

Self-employed  plans J*^®~1??' 

360-62,  378-79,  387,  1078,  1094,  1184,  1187,  1192-93,  1542-46,  1565- 
66  1568,  1616,  1644-45,  1652,  1656-57,  1693,  1813-15,  1850-51,  1861, 
1877,  1879,  2473-75,  2490,  2512-21,  2595-96,  2622-23,  2635,  2698- 
2712,  3005-06,  3022-23,  3043-51,  3056,  3126-27,  3153-55,  3167,  3230, 
3233-45,  3409,  3412,  3433-35,  3448,  3452-53,  3458-59,  3461,  3466, 
3471,  3473,  3514-15,  3550-70,  3576-77,  3582,  3584,  3589-91,  3858-62, 
3882-83,  3885,  4139-43,  4155-56,  4170,  4175-77,  4532,  4566,  4570, 
4600-02,  4610-14,  4679-80,  4684,  4688-90,  4709,  4715,  4746,  4753, 
4760,  4763-64,  4777,  4782,  4786,  4809,  4813,  4823,  4946,  4950,  4959-62, 
4964-65 
See  also: 

Enforcement — Keogh     (H.R.    10)     plans,    penalties    involving. 
Fiduciary  Responsibility — Prohibited  transaction  rules — owner- 
employee,  individual  retirement  accounts,  subject  to. 
Trustee  and  custodial  requirements. 
Limitations  on  benefits  and  contributions  for  qualified  plans  and  tax 

sheltered  annuities 383-87, 

1023-28,  1034-35,  1050-52,  1054-56,  1061,  1187,  1190-94,  1215,  1617, 
1661-63,  1696-97,  1708-14, 1732-54,  1778-83,  1786-90, 1878-79,  2453, 
2553-68,  2596,  2623-26,  2697-99,  2706-13,  2977,  2983,  3084-99,  3127, 
3155-57,  3230-31,  3248-53,  3408-10,  3435^38,  3451-52,  3468-69,  3473, 
3549,  3560,  3576-77,  3583,  3585,  3635-36,  3850-57,  3862-63,  3878-79, 
4218-34,  4559,  4610-15,  4672,  4681-82,  4688,  4709-10,  4715,  4760-62, 
4782,  4808,  4813,  4986-94 

Lump-sum    distributions 1035-40, 

1078,  1102-03,  1195,  1205-14,  1537-42,  1617,  1653,  1662-63,  1707-08, 
1715,  1877-78,  2568-80,  2596,  2626-27,  2733-45,  3099-^3111,  3127, 
3157-58,  3266-78,  3438-39,  3549,  3863-68,  4234-47,  4615-22,  4682, 

4689,  4761,  4783,  4994-99 

Nonqualified  plans,  restrictions  regarding  certain , 1305-07, 

1336-38,  3632-33,  3763-65 

Puerto  Rican  pension  plans 2480-81, 

2750,  3012,  3283,  4146,  4651,  4949 

Retroactive  changes  in  plans 1053-54, 

1056,  1215,  1558-59,  1663,  2489-90,  2747,  2753,  3021-22,  3179, 
3285-86,  3326,  3443-44,  3885-86,  4155-56,  4553-54,  4651-52,  4950 

Rollover    transfers 247^49, 

362-68.  888-93,  1010-11,  1075, 1097,  1142^4, 1201, 1512-13, 1515-17, 
1628,  2535-36,  2548-52,  2618,  2726-28,  3065-66,  3079-84,  3150,  3259- 
60,  3317,  3430,  3682-87,  4199-4200,  4213-15,  4608-09,  4663,  4677, 

4690,  4752,  4759,  4780,  4788,  4797-98,  4808,  4812,  4830,  4966,  4968, 
4970,  4975-76 

Salary  reduction  plans 1661-62, 

2580-83,  2596-97,  2627-28,  2729-32,  3111-14,  3127-28,  3158-59, 
3262-64,  3439,  4247-48,  4622-23,  4682,  4685-86,  4689,  4761,  4783, 
4804-05,  4999-5000 

Tax  deductibility  of  contributions    (See  Funding — Tax  deductibility  of 
contributions. ) 

Termination  insurance  requirement    (See  Termination  Insurance — In- 
ternal Revenue  Code,  amendments  to. ) 

Trustee  and  custodial  requirements 347-48, 

379-80,  387,  940,  1002,  1021-23,  1034-35,  1045-47,  1061,  1196,  1503- 
05,  1524-25,  1536,  1550-51,  1568,  2475-78,  2490,  2530,  2540,  2727, 
2747-49,  3007-09,  3021-22,  3060,  3071,  3253-54,  3280-82,  3735-36, 
3828-30,  3849-50,  3862-63,  3876-78,  4140-43,  4155-56,  4194-95,  4205, 
4214,  4565-66,  4603,  4946-47.  4950,  4966,  4971,  4978 
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Accountants,  standards  and  qualifications  for 18, 

19,  704-05,  2262-63,  3505-07,  3923,  4524-25,  4939 
See  also  Reporting  and  Disclosure — Financial   statements,  annual 
audit  of. 
Actuaries : 

Actuarial  advisory  board 642, 

655,  1612-13,  2616,  2662,  2688,  3148,  3205,  3227,  3334-35 

Standards  and  qualifications  for 28, 

107-08,  241,  489-90,  603,  623,  706,  995-96,  1092,  1125,  1136-38,  1487- 
88,  1612-13,  1627,  1722,  2265,  2503-05,  2616,  2662,  2680-82,  3034-36, 
3147-48,  3194-95,  3213-14,  3428,  3510,  3812,  3924-26,  4168-70,  4628- 
29,  4677,  4765,  5009-10 
See  also  Reporting  and  Disclosure — Actuarial  report,  filing  require- 
ments. 

Advisory    council 49-50, 

167-69,  318,  563,  614.  632,  741^3,  1438-40,  1851-52,  2299-2301, 
3301,  3769-71,  3966-68,  4598,  4902-03 

Agency  jurisdiction  question 1175-76, 

1213-14,  1604-06.  1623-24,  1646,  1669,  1727-28,  2584-85,  3121-22, 
3293,  3295-96.  3352-60,  3376,  3386,  3405-06,  3443-44,  3485-90,  3585, 
3590,  4663,  4671.  4686-87,  4692,  4744-45,  4770,  4784 

Bonding  ■ 31, 

38-41,  590,  721-24,  2281-83,  2368,  3300,  3944-47,  4591,  4771,  4895- 
96 

Case    studies 1599-1600 

1621-22,  1634-36,  1666-68,  1767-69,  1830-31,  1866-71,  3508-09,  4658, 
4665,  4694,  4710-13,  4717,  4749-50,  4790,  4792,  4795-96,  4799 

Coordination  between  Departments  of  Labor  and  the  Treasury 318. 

952-53,  957,  979,  1443,  1456,  1458,  1718-20,  1727-28,  1858,  2400-01, 
2413-14,  2432-33,  2746,  2985.  3148,  3167-68,  3212-13,  3279.  3293. 
3318-19,  3345,  3376,  3500.  3522-23,  3776,  3784-85,  3941^2,  4051, 
4118,  4135,  4578,  4582,  4632-36,  4679,  4686-87,  4744-45,  4760,  4770, 
4842,  4856,  4889-90,  4979,  5002-06 
See  also  Agency  jurisdiction  question. 

Discrimination  based  on  age,  sex,  etc 1641, 

1770-73,  1823-24,  1862-63,  3475,  3496-97,  3510-11,  3518-19,  4578 
Enrolled  actuary  ( See  Actuaries — standards  and  qualifications  for. ) 
Equal  Employment  Opportunity  Act   (See  Discrimination  based  on  age, 
sex,  etc.) 

Federal  contracts  and  grants,  protection  of  pensions 526-27. 

586,  600,  609,  623,  1340-41,  1620-21,  1673.  1720.  1794-96.  2483-89, 
2595,  2607,  2660,  2691,  3014-21,  3126,  3133,  3137,  3186,  3422,  3669-70, 
4148-55,  4549.  4628,  4737-38,  5007-09 
Findings  and  declarations  of  policy  : 

Declarations  of  policy 5-6, 

69,  96-97.  231,  281,  325,  488,  599-601.  688-89,  1078-79,  1086-87, 
1633-35,  1692,  2245-46,  2348-49,  2352-54.  2361-62,  2590-91,  2603-04. 
3121-22,  3134-35.  3293-94.  3297.  3306.  3311.  3378,  3415.  3453-54. 
3477-78,  3493,  3902-03,  4657.  4673,  4683,  4686,  4701,  4706-07,  4840 

Need  for  legislation 3-5, 

67-69,  94-96.  230-31,  486-88,  587-97.  686-88. 1069-72. 1080-86, 1602- 
04,  1665-68,  1634-36,  1759-64,  1829-31,  1860,  2243-45,  2349-55.  2387, 
2592,  2598-2604,  3122-23,  3128-34,  3294-97,  3305,  3367-68,  3412-14, 
3449-50,  3470-71,  3477-78,  3490-93,  3900-02,  3907-08,  4748-50,  4805- 
06,  4839-40 
See  also: 

Fiduciary — Need  for  regulation. 

Funding — Need  for  regulation. 
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[From  the  Congressional  Record — Honse.  Feb.  2?.  1974] 

Employee  Benefit  Security  Act  of 

Mr.  Dent.  Mr.  Speaker,  I  move  that  the  House  resolve  itself  into 
the  Committee  of  the  Whole  House  on  the  State  of  the  Union  for  the 
further  consideration  of  this  bill  <H.R.  2>  to  revise  the  Welfare  and 
Pension  Plans  Disclosure  A 

The  motion  was  agreed  to. 

EN    THE    COMMITTEE    OF    THE    WHOLE 

Accordingly  the  House  resolved  itself  into  the  Committee  of  the 
Whole  House' on  the  State  of  the  Union  for  the  further  consideration 
of  the  bill  H.R.  2.  and  the  Chair  requested  that  the  gentleman  from 
Tennessee  temporarily  assume  the  Chair. 

The  Clerk  read  the 'title  of  the  bill. 

The  Chairman  pro  tempore  i  Mr.  Fulton  i .  When  the  Committee 
rose  on  yesterday,  there  was  pending  in  lieu  of  the  committee  amend- 
ment now  printed  in  the  bill  H.R.  2,  as  one  amendment  in  the  nature  of 
a  substitute  for  the  bill  H.R.  2  the  text  of  the  bill  H.R.  129<  6  as  title  I 
of  said  substitute  and  the  text  of  the  bill  H.R.  12855  as  title  II  of  - 
substitute.  Part  1  of  title  I  of  the  said  substitute,  ending  on  pag 
line  17.  had  been  considered  as  read. 

The  Chairman.  Are  there  further  amendm  rt  1  of  title  1 1 

AMENDMENT    OFFERED    BY    MR.    D1 

Mr.  Dent.  Mr.  Chairman.  I  offer  an  amendment. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Dent :  Page  54  at  line  18.  strike  "or"  and  add 
following   "savings  plan"  "or  money  purchase  plans  designed  primarily 

in  securities  described  in  subparagraph  CB)  of  this  paragraph,". 

Mr.  Dent.  Mr.  Chairman.  I  urge  the  adoption  of  the  amendment. 

Air.  Erlenr*  rn.  Mr.  Chairman.  I  have  been  advised  by  the  chair- 
man. Mr.  Dent,  as  to  this  amendment.  I  have  seen  the  amendment,  and 
ild  ioin  in  urging;  its  adoption. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Pennsylvania  (Mr.  Dent). 

The  amendment  was  agreed  to. 

AMENDMENT    OFFERED    BY    MR.    ASHBROOK 

Mr.  Ashbrook.  Mr.  Chairman.  I  offer  an  amendment. 

The  Clerk  read  as  foil 

Amendment  offered  by  Mr.  Ashbrook :  On  page  26,  line  9,  strike  the  following 

"on  or  before  December  31.  1973.". 

On  page  26.  lines  11  and  12.  strike  the  following:  "with  respect  to  audits 
performed  before  January  1.  197 

-05) 
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(Mr.  Ashbrook  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Ashbrook.  Mr.  Chairman,  I  am  offering  an  amendment  to  H.R. 
2  which  will  eliminate  an  arbitrary  limitation  on  the  eligibility  of 
auditors  of  private  pension  plans.  The  inclusion  of  this  arbitrary 
limitation  in  the  bill  was,  I  believe,  accidental. 

The  two  changes  are  necessary  because  the  provisions  in  Section 
104(a)(3)(C)  (ii)  and  (hi)  do  not  adequately  and  fairly  take  cog- 
nizance of  the  licensing  procedures  of  public  accountants  in  some  26 
States  including  Ohio. 

In  16  States,  at  the  present  time,  the  State  legislatures  have  pro- 
vided the  measures  of  competency  including  education,  experience  and 
examination,  to  license  independent  accountants  for  public  practice  in 
addition  to  CPA's.  I  understand  that  some  400  persons  a  year  are  now 
being  licensed  in  Ohio  as  licensed  public  accountants.  The  States  in 
this  category  are  as  follows :  Alabama,  Alaska,  Arizona,  Georgia,  Indi- 
ana, Maine,  Montana,  New  Hampshire,  New  Mexico,  Ohio,  Oklahoma, 
Oregon,  South  Carolina,  South  Dakota,  Tennessee,  and  Vermont. 

Of  significance,  too,  are  the  10  States  which  presently  provide  no 
regulation  of  the  profession  of  public  accounting  except  to  restrict 
the  title  of  the  certified  public  accountant.  In  such  jurisdictions,  until 
comprehensive  regulatory  licensing  standards  are  enacted  by  the  re- 
spective State  legislatures,  there  will  be  no  means  for  otherwise  quali- 
fied independent  public  accountants  to  perform  audits  for  private 
pension  plans  under  the  current  language  of  H.R.  2.  The  States  in 
this  group  are  as  follows :  Arkansas,  Delaware,  District  of  Columbia, 
Idaho,  Kansas,  Minnesota,  New  Jersey,  North  Dakota,  Pennsylvania, 
and  Wyoming. 

The  need  for  flexibility  in  permitting  qualified  personnel  in  these 
States  is  recognized  in  H.R.  2,  but  it  is.  needlessly  limited.  If  it  is  truly 
appropriate  to  grant  the  Secretary  of  Labor  the  authority  to  promul- 
gate standards  of  competence  until  1976,  it  should  be  appropriate 
without  a  cutoff  date. 

In  making  these  changes  to  H.R.  2,  I  am  not  unmindful  that  the 
standards  to  be  employed  in  providing  eligibility  for  independent 
auditors  must  not  be  diminished  or  impaired.  An  important  element 
in  this  bill  must  be  the  protection  of  the  public  and  the  establishment 
of  competency  standards. 

Public  interest  requires  that  persons  engaged  to  perform  audits  of 
these  programs  be  independent  and  possess  sufficient  technical  knowl- 
edge to  carry  out  the  engagements  in  a  satisfactory  manner. 

Since  reliance  has  been  placed  in  the  standards  set  by  States  and  in 
the  equivalency  standards  set  by  the  Secretary,  no  artificial  and  un- 
necessary restriction  on  dates  ought  to  be  placed  on  this  generally 
meritorious  legislation. 

It  ought  to  be  noted  that  the  Securities  and  Exchange  Commission 
utilizes  terminology  calling  for  "independent  public  accountants"  and 
no  set  dates  for  licensure  are  established  by  that  exacting  regulatory 
authority  which  oversees  the  public  interest  in  the  investment  field. 

A  recent  example  of  a  major  Federal  program  setting  standards  for 
independent  auditors  is  the  revenue  snaring  program.  Regulations 
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promulgated  by  this  important  office  of  the  Department  of  the  Treas- 
ury define  qualified  accountants  as  those  licensed  by  the  State,  regard- 
less of  the  date  of  licensure. 

Professional  accountants,  whenever  licensed,  should  have  the  oppor- 
tunity to  participate  in  this  important  program. 

This  legislation  has  made  many  strides  in  the  private  pension  reform 
area  and  I  do  not  want  to  see  it  weakened  by  a  technical  oversight 
which  does  not  recognize  the  realities  of  the  accounting  profession 
in  America  today. 

Mr.  Dent.  Mr.  Chairman,  as  far  as  this  side  is  concerned,  I  agree 
to  the  amendment  and  accept  it,  and  I  am  sure  the  ranking  minority 
member  will,  also. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Ohio  (Mr.  Ashbrook). 

The  amendment  was  agreed  to. 

The  Chairman.  Are  there  any  further  amendments  to  part  I  ?  If  not, 
the  Clerk  will  read. 

The  Clerk  read  as  follows : 
******* 

[The  text  of  part  2  of  H.R.  12906  appears  on  pp.  2833-2858.] 

Mr.  Gaydos  (dining  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  part  2  be  considered  as  read,  printed  in  the  Record,  and 
open  to  amendment  at  any  point. 

The  Chairman  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Pennsylvania  ? 

There  was  no  objection. 

AMENDMENTS   OFFERED   BY   MS.    ABZUG 

Ms.  Abzug.  Mr.  Chairman,  I  offer  amendments,  and  ask  unanimous 
consent  that  they  may  be  considered  en  bloc. 

The  Chairman  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentlewoman  from  Xew  York? 

There  was  no  objection. 

The  Clerk  read  as  follows : 

Amendments  offered  by  Ms.  Abzug: 

Page  75,  line  17,  strike  out  "the  later"  and  insert  in  lieu  thereof  "any". 

Page  75,  strike  out  line  19  through  line  22,  and  insert  in  lieu  thereof  the  follow- 
ing: 

"(1)  in  the  case  of  an  employee  who  begins  his  period  of  service  on  or  after  the 
date  he  attains  the  age  of  24,  the  date  on  which  he  completes  1  year  of  service  ;  or 

"(2)  in  the  case  of  an  employee  who  begins  his  period  of  service  before  he 
attains  the  age  of  24,  the  date  on  which  he  completes  3  years  of  service  or  the 
date  on  which  he  attains  25  years  of  age,  whichever  date  is  earlier." 

Page  79,  strike  out  line  9. 

Page  79,  line  10,  strike  out  "(B)"  and  insert  "(A)". 

Page  79,  line  13,  strike  out  "(C)"  and  insert  "(B)". 

Page  79,  line  15,  strike  out  "(D)"  and  insert  "(C)". 

Page  79,  line  17,  strike  out  "(E)"  and  insert  "(D)". 

Page  79,  line  21,  strike  out  "(F)"  and  insert  "(E)". 

(Ms.  Abzug  asked  and  was  given  permission  to  revise  and  extend 
her  remarks.) 

Mr.  Dent.  Mr.  Chairman,  will  the  gentlewoman  yield  ? 
Ms.  Abzug.  I  yield  to  the  gentleman  from  Pennsylvania. 
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Mr.  Dent.  Mr.  Chairman,  I  have  discussed  this  matter  with  the 
gentlewoman  from  Xew  York,  and  also  with  the  ranking  minority 
member  of  the  committee,  and  I  have  no  objection  to  the  amendments, 
and  we  accept  the  amendments. 

Mr.  Erlexborx.  Mr.  Chairman,  will  the  gentlewoman  yield? 

Ms.  Abzug.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  Eklexborx.  Mr.  Chairman,  I  think  that  it  would  be  good  for  the 
record  if  we  could  have  an  explanation  of  the  amendments,  and  I 
believe  that  after  such  an  explanation  I  would  be  prepared  to  accept 
them. 

Ms.  Abzug.  I  thank  the  gentleman  from  Illinois,  and  I  will  be  glad 
to  give  an  explanation  of  the  amendments. 

Mr.  Chairman,  under  the  legislation  which  is  before  us.  eligibility 
for  participation  commences  after  the  age  of  25.  plus  1  year  of  service. 
The  amendments,  which  I  am  proposing,  would  allow  coverage  to 
begin  at  an  age  lower  than  '25  if  the  employee  has  worked  for  3  years. 

The  facts  are  that,  according  to  the  1970  census,  over  50  percent  of  all 
Americans  between  the  ages  of  18  and  19  are  in  the  labor  force.  Over 
68  percent  of  all  Americans  between  the  ages  of  20  and  2-4  are  in  the 
labor  force.  The  amendments  are  of  particular  interest  to  women 
whose  work  pattern  is  to  work  for  a  number  of  years,  generally  start- 
ing between  18  and  24,  then  leave  to  fulfill  their  roles  as  wives  and 
mothers,  and  then  return  to  work. 

From  the  same  1970  census  we  learn  that  of  all  the  women  between 
the  ages  of  20  and  24  over  56  percent  are  in  the  labor  market. 

Actually,  what  the  amendments  seek  to  do  is  to  more  equitably 
cover  blue-collar  workers  in  this  country  who  do  not  wait  until  the 
age  of  25  to  start  working,  but  who  commence  working  right  out  of 
high  school,  and  that  is  a  reality  of  American  life. 

The  amendment  expands  the  rights  of  every  working  individual 
to  receive  a  pension. 

I  believe  it  would  be  terribly  unfair  for  the  working  youth  and 
women  in  this  country  who  make  a  significant  contribution  to  society 
not  to  be  considered  as  economic  equals.  It  is  for  that  reason  that  I 
urge  the  adoption  of  this  amendment. 

For  the  purposes  of  clarification  I  would  like  at  this  time  to  offer 
some  examples  of  how  this  amendment  would  affect  employees. 

EXAMPLE    1 

Assume  that  a  20-year-old  starts  working  for  a  large  company  that 
maintains  the  minimum  standards  required  by  this  bill.  The  plan  has 
both  emplovee  and  employer  contributions.  Let  us  also  assume  that  this 
emplovee  works  for  1<>  years  for  the  same  company.  The  company  is 
using  the  Alternative  B.  sliding  scale  plan.  Under  the  current  bill  this 
employee  would  be  entitled  to  5  years  of  benefits  vested  at  25  percent 
after  working  10  years. 

Under  this  amendment,  with  the  same  set  of  circumstances,  the  em- 
ployee would  be  eligible  for  7  years  of  benefits  vested  at  the  10-year 
level  on  the  vesting  schedule,  or  50  percent. 
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It  should  be  noted  that  the  employee  would  have  a  nonforfeitable 
right  to  the  share  he  or  she  contributes. 

EXAMPLE    2 

An  employee  at  the  age  of  18  joins  a  company  that  requires  the  mini- 
mum standards  of  this  bill  and  follows  the  sliding  scale  of  vesting 
rights,  Alternative  B.  This  employee  then  leaves  the  company  after 
8  years  at  age  26.  Under  the  current  bill,  the  employee  will  get  nothing. 

Under  the  amendment  this  same  employee  would  get  5  years  of  bene- 
fits, vested  at  40  percent.  This  would  not  be  possible  until  age  30  under 
the  current  bill  and  at  age  30  the  employee  would  be  entitled  to  only 
5  years  of  benefits,  vested  at  25  percent. 

EXAMPLE    3 

An  employee  at  the  age  of  18  joins  a  company  that  follows  the  10- 
year,  100  percent  vesting  alternative — Alternative  A.  Under  the  cur- 
rent bill  that  employee  would  get  100  percent  of  10  years  of  benefits 
at  age  35.  This  10  years  of  benefits  would  come  after  working  for  the 
company  17  years. 

Under  the  amendment,  given  the  same  set  of  circumstances,  that 
employee  would  have  10  years  of  benefits,  vested  at  100  percent  at 
age  31. 

EXAMPLE    4 

If  an  employee  joins  a  company  at  age  18  which  follows  the  sliding 
vesting  schedule,  and  leaves  at  age  25,  under  the  current  bill  that  em- 
ployee would  have  no  benefits  vested. 

Under  the  amendment  that  employee  would  have  4  years  of  benefits 
vested  at  35  percent. 

I  commend  the  gentleman  from  Pennsylvania  for  his  work  on  this 
legislation  and  I  thank  him  for  accepting  this  amendment.  I  would 
also  like  to  thank  and  commend  the  gentleman  from  Illinois  (Mr. 
Erlenborn). 

The  adoption  of  this  amendment  will  be  an  important  advance  for 
America's  working  youth  and  for  America's  working  women. 

Mr.  Brown  of  California.  Mr.  Chairman,  will  the  gentlewoman 
yield?  * 

Ms.  Abzug.  I  yield  to  the  gentleman  from  California. 

Mr.  Browx  of  California.  Mr.  Chairman,  I  would  like  to  commend 
the  gentlewoman  from  New  York  (Ms.  Abzug)  in  offering  these 
amendments.  As  the  gentlewoman  points  out,  they  do  attempt  to 
rectify  provisions  in  the  bill  which,  in  my  opinion,  are  obviously 
discriminatory.  They  discriminate  against  the  young  due  to  the  age 
minimum  of  25 :  against  women  because  many  women  must  leave  the 
work  force  before  reaching  age  25  due  to  childbirth,  and  are,  there- 
fore, unable  to  receive  any  vesting  or  pension  benefits;  and  against 
minorities  because,  although  many  must  enter  the  labor  force  at  an 
early  age,  due  to  conditions  which  do  not  allow  them  to  continue  their 
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education,  they  do  not  begin  participating  in  a  pension  program  until 
age  25. 

There  is  an  additional  aspect  of  the  bill  which  bothered  me.  because 
of  the  illogical  provision  that  young  people  below  the  age  of  25  could 
be  covered  under  this  bill  if  they  were  part  of  a  private  pension  plan 
which  allowed  complete  vesting  after  3  years.  In  effect,  that  means  that 
a  certain  very  small  proportion  of  the  working  force  under  25  who 
were  participants  in  such  a  plan  could  be  permitted  to  acquire  vest- 
ing, but  the  vast  majority  could  not. 

Congresswcman  Abzug's  amendments  tend  to  rectify  not  only  the 
discriminatory  provisions  of  this  act.  but  the  illogical  provision  which 
would  have  allowed  a  certain  very  small  proportion  of  the  working 
force  to  be  covered  at  the  age  of  22.  but  not  the  far  larger  proportion. 
I  want  to  compliment  the  gentlewoman  from  New  York  for  her  wisdom 
in  bringing  these  amendments  to  the  floor,  and  hope  they  will  be 
adopted. 

(Mr.  Brown  of  California  asked  and  was  given  permission  to  revise 
and  extend  his  remarks.) 

(Ms.  Abzug  asked  and  was  given  permission  to  revise  and  extend 
her  remarks.) 

Mr.  Pickle.  Mr.  Chairman,  the  amendment  by  my  colleague  from 
New  York  (Ms.  Abzug)  is  a  worthy  amendment,  and  I  rise  in  support 
of  it. 

It  recognizes  that  men  and  women  under  25  years  of  age  can  still 
be  a  significant  and  vital  part  of  our  work  force.  Since  the  qualifica- 
tions for  this  amendment  stipulate  that  an  employee  must  work  for 
tho  firm  for  3  years  before  becoming  eligible.  I  do  not  think  it  would 
inflict  any  undue  hardship  on  our  businessmen,  but  it  would  also  not 
discriminate  against  legitimate  members  of  the  work  force  just  because 
they  were  young. 

I  think  this  amendment  help^  to  strengthen  this  bill  and  to  make 
it  a  better  guide  for  pensions  for  all  our  citizens  working  in  the  private 
sector. 

This  amendment  not  only  will  have  a  special  meaning  to  those  men 
and  women  who  enter  the  work  force  at  an  early  age  and  stay  there 
but  also  to  those  women  who  enter  the  work  force  and  then  choose  to 
leave  for  several  years  because  they  have  small  children  at  home.  Now 
those  early  years  can  count  in  an  overall  lifespan  of  contribution  to 
the  American  work  force. 

I  think  this  is  right,  and  that  this  amendment  should  receive  the 
strong  support  of  this  Congress. 

Mr.  Erlexborx.  Mr.  Chairman,  I  move  to  strike  the  last  word. 

(Mr.  Erlenborn  asked  and  was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  Erlexborx.  Mr.  Chairman.  I  have  examined  the  amendments 
offered  by  the  gentlewoman,  and  they  have  this  effect.  Under  the  bill 
presently  there  are  two  criteria  for  participation — and  remember  these 
are  minimum  standards:  this  is  not  a  proscription  as  to  what  the  plan 
administrators  or  those  who  are  drafting  the  plan  may  do.  They  could 
make  immediate  vesting,  immediate  participation,  if  they  so  desired. 
These  are  just  minimum  standards  we  are  talking  about. 
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Under  the  bill  the  minimum  standard  for  participating  is  age  25 
plus  1  year  of  service.  The  gentlewoman's  amendments  would  keep 
that  test  at  age  25  plus  1  year  of  service,  and  have  another  alternative 
test  which  would  have  3  years  of  service  for  one  who  had  not  yet  at- 
tained age  25.  This  will  allow  some  to  participate  as  members  of  the 
pension  fund  at  an  earlier  age  than  the  bill  originally  would  have. 

There  is  a  cost  for  earlier  participation.  I  do  not  think  the  cost  will 
be  excessive.  I  think  that  we  ought  to  understand  the  effect  of  this, 
however. 

As  an  example,  if  a  person  is  18  when  he  begins  his  employment, 
under  this  rule  at  age  21  when  he  has  completed  3  years  of  service  in 
that  employment,  he  will  be  eligible  to  participate.  Under  the  most 
liberal  of  the  3  vesting  standards — most  liberal  by  most  interpreta- 
tions^— the  graded  5  to  15  year  vesting,  that  person  at  age  21  will 
begin  to  participate,  and  5  years  later  at  age  26  will  first  become 
vested. 

Under  the  graded  vesting  at  age  26  when  that  person  first  becomes 
vested,  that  person  is  vested  at  25  percent,  not  of  his  final  pension, 
understand,  but  25  percent  of  the  years  of  service  that  he  has  as  a  par- 
ticipant. If  the  years  of  service  were  5,  25  percent  of  that  is  l1/^  years. 
So,  understand,  the  person  after  8  years  will  get  credit  for  iy±  years 
of  service. 

Let  us  take  the  fairly  typical  plan  that  would  give  benefits  in  the 
amount  of,  say,  $10  per  month  of  benefits  for  each  year  of  service. 
This  person  after  8  years  would  have  114  years  of  service  to  his  or 
her  credit  and  would  be  entitled  at  that  point  and  would  have  a  vested 
right  in  a  $12.50-per-month  pension.  I  want  people  to  understand  this 
because  I  think  there  is  a  vast  misconception  about  what  vesting  is. 

When  many  people  hear  of  50  percent  vesting,  they  think  that  is  50 
percent  of  the  final  pension.  It  is  not  that  at  all.  The  percent  of  vesting 
means  the  percent  of  years  of  service  credited  to  the  person  at  that 
time.  So  I  thought  that  using  this  example,  the  Members  might  under- 
stand exactly  the  effect  of  these  amendments.  It  will  allow  people  at 
younger  ages  to  get  very  small  rights  and  it  will  not  be  any  great 
thing.  It  may,  because  more  people  will  be  getting  the  small  rights  who 
are  very  likely  to  leave  service  and  not  draw  those  rights  for  another 
30  years,  let  us  say,  when  inflation  will  have  chipped  away  at  that 
$12.50  to  the  point  where  it  means  very  little  to  them,  have  no  very 
great  effect  toward  helping  these  people,  but  it  will  cost  the  plan  and 
therefore  will  cost  the  other  participants  in  the  plan,  because  whatever 
we  take  out  of  that  plan  for  these  individuals  will  not  be  available  for 
those  with  long  service  to  draw  meaningful  pensions,  but  with  that 
understanding  and  explanation  I  have  no  objection  to  the  gentle- 
woman's amendments. 

Mr.  Dent.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Erlexborx.  I  yield  to  the  gentleman  from  Pennsylvania. 

Mr.  Dext.  Mr.  Chairman,  I  agree  with  the  recommendation  of  the 
gentleman  from  Illinois.  There  are  other  matters  that  deal  with  that 
area.  I  also  agree  with  the  gentleman  that  there  will  be  an  additional 
cost,  but  I  believe  it  will  be  minimal,  and  I  also  accept  the  amendments. 
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The  Chairman  pro  tempore  (Mr.  Fulton).  The  question  is  on  the 
amendments  offered  by  the  gentlewoman  from  New  York. 
The  amendments  were  agreed  to. 

AMENDMENT   OFFERED   BY   MS.    HOLTZMAN 

Ms.  Holtzman.  Mr.  Chairman,  I  offer  an  amendment. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Ms.  Holtzman :  Page  84,  line  21,  strike  out  "his  earliest 
retirement  age"  and  insert  in  lieu  thereof  the  following:  "the  earliest  age  at 
which  he  acquired  any  nonforfeitable  rights".  • 

Page  86,  line  11,  strike  out  "of  such  spouse  beyond  the  earliest  age  at  which 
the  participant  could  elect  to  receive  retirement  benefits"  and  insert  in  lieu 
thereof  the  following:  "of  the  participant  beyond  the  earliest  age  at  which  he 
acquired  any  non-forfeitable  rights". 

Mr.  Erlenborn.  Mr.  Chairman,  will  the  gentlewoman  yield  ? 

Ms.  Holtzman.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  Erlenborn.  Mr.  Chairman,  as  far  as  I  know  at  this  point  we 
have  not  been  furnished  a  copy  of  this  amendment.  Is  a  copy  available 
so  we  might  have  some  idea  of  its  effect  ? 

Ms.  Holtzman.  I  am  happy  to  supply  the  gentleman  with  a  copy. 

Mr.  Erlenborn.  I  thank  the  gentlewoman. 

Ms.  Holtzman.  Mr.  Chairman,  the  purpose  of  my  amendment  is  to 
protect  the  pension  rights  of  surviving  spouses.  The  committee  bill  has 
a  major  loophole  that  could  leave  many  widows  or  widowers  com- 
pletely unprotected.  Thus,  under  the  committee  bill,  a  widow  may  not 
receive  any  survivor's  benefits  if  her  husband  dies  before  retirement 
age — even  if  his  pension  rights  were  fully  vested.  My  amendment 
would  correct  this  problem. 

The  problem  of  survivors'  benefits  is  crucial.  Few  other  areas  of 
pension  reform  are  more  needful  of  action.  Providing  adequate  sur- 
vivors' benefits  under  private  pension  plans  would  help  solve  one  of 
the  most  pressing  needs  of  the  over-65  population — the  lack  of  income 
for  older  women.  Women  over  65  who  live  alone  comprise  the  poorest 
segment  of  our  population.  Six  out  of  every  10  have  incomes  below 
the  poverty  level. 

Indeed,  even  the  Education  and  Labor  Committee  recognized  this 
when  it  stated  in  its  report  that  the  present  law — which  fails  to  pro- 
tect such  benefits — "can  result  in  a  hardship  where  an  individual  pri- 
marily dependent  on  his  pension  as  a  source  of  retirement  income  is 
unable  to  make  adequate  provision  for  his  spouse's  retirement  years 
should  he  predecease  her." 

I  believe  that  many  of  my  colleagues  have  the  impression  that  under 
the  pending  bill,  once  a  worker's  benefits  have  vested,  his  wife  will  be 
provided  for  in  the  event  that  lie  predeceases  her.  Certainly  most 
workers  will  believe  that  under  this  new  bill  their  accrued  benefits 
will  automatically  go  to  their  widows. 

Such  is  not  the  case.  Behind  the  technical  language  of  the  bill  is  a 
provision  which  permits  pension  plans  to  prevent  a  widow  from  re- 
ceiving survivor's  benefits  unless  her  husband  dies  after  he  has  reached 
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his  retirement  age.  This  means  that  a  man  who  has  worked  for  a  com- 
pany for  15  or  20  years,  and  whose  pension  benefits  have  become  fully 
vested  by  the  time  he  reaches  the  age  of  45  or  50,  had  better  remain 
alive  for  another  20  or  25  years  if  he  wants  his  wife  to  receive  her 
share  of  those  vested  benefits.  If  he  dies  even  within  2  months  of 
collecting  his  first  pension  check,  she  will  get  nothing.  The  same  situ- 
ation, of  course,  applies  to  surviving  husbands. 

This  is  a  serious  gap  in  the  pending  bill.  It  allows  for  a  20  to  25  year 
period  after  full  vesting  of  an  employee's  benefits  during  which  his 
wife  is  left  unprotected  in  the  event  of  his  death.  This  is  unconscion- 
able, particularly  because  it  is  not  apparent  from  the  language  of 
either  the  bill  or  the  report  which  is  supposed  to  explain  the  bill.  I  am 
afraid  that  it  will  be  misleading  to  employees  who  will  be  lulled  into  a 
false  sense  of  security  in  the  belief  that  once  their  pension  rights  are 
vested,  their  wife  will  be  secure  regardless  of  what  happens  to  them. 
If  pension  plans  are  to  be  more  than  a  gamble  on  survival  and  a 
bet  on  coverage,  and  if  we  sincerely  want  to  protect  the  rights  of  the 
surviving  spouse,  then  my  amendment  should  be  adopted. 

Mr.  Erlexborx.  Mr.  Chairman,  will  the  gentlewoman  yield? 
Ms.  Holtzmax.  I  yield  to  the  gentleman  from  Illinois. 
Mr.   Erlexborx.   Mr.   Chairman,   I  thank  the   gentlewoman   for 
yielding. 

Let  me  ask  the  gentlewoman  whether  she  knows  if  anyone  appeared 
before  the  committee  during  their  several  years  of  extensive  hearings 
to  suggest  this  sort  of  amendment  to  the  bill  or  if  any  such  amend- 
ment was  offered  in  the  subcommittee  or  committee  ? 

Ms.  Holtzmax.  It  is  my  understanding  that  this  matter  had  been 
discussed.  How  fully  it  had  been  discussed  I  cannot  tell  the  gentleman. 
This  does  appear  to  me  to  be  a  maior  failing  in  the  bill ;  whether  it 
was  an  oversight  or  a  matter  of  deliberate  intention,  I  do  not  know. 
But  I  think  we  do  want  to  assure  people  covered  by  pension  plans 
that  their  surviving  spouses  will  be  able  to  receive  their  vested  bene- 
fits, even,  or  especially,  if  they  should  die  untimely  deaths. 

Mr.  Erlexborx.  Mr.  Chairman,  will  the  gentlewoman  yield 
further  ? 
Ms.  Holtzmax.  I  would  be  delighted  to  yield  to  the  gentleman. 
Mr.  Erlexborx.  If  this  were  discussed  in  the  committee,  I  am  not 
aware  of  it;  if  it  was  brought  up,  I  doubt  that  it  would  have  taken 
much  time  of  the  committee  to  determine,  because  what  this  does,  it 
converts  the  pension  system  into  an  insurance  system  that  would  be 
double,  triple,  or  quadruple  the  costs  of  operating  a  private  pension 
plan.  If  we  did  this  by  law  for  those  already  operating  plans  it  would 
double,  triple  or  quadruple  their  costs.  We  "would  probably  bankrupt 
the  plan. 

I  do  not  think  the  committee  would  have  spent  much  time  on  it.  It 
just  changes  the  pension  system  into  an  insurance  system.  If  a  com- 
pany wants  to  offer  an  insurance  option,  that  is  fine,  which  many  do; 
they  know  what  the  cost  is.  Usually  if  they  do  that,  there  is  a  com- 
bination with  a  contribution  by  the  company  and  by  the  employee. 
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This  amendment  would  be  so  terribly  expensive  that  it  would  com- 
pletely destroy,  in  my  opinion,  the  private  pension  systems. 

Ms.  Holtzman.  Mr.  Chairman,  I  am  surprised  that  the  gentleman 
has  not  done  any  study  of  the  claimed  expense.  The  purpose  of  the 
committee  bill  was  to  increase  the  rights  of  the  surviving  spouse.  The 
committee  acknowledges  in  its  report  that  it  is  terribly  important  to 
protect  the  right  of  the  surviving  spouse. 

The  problem  here  is  that  even  though  we  have  a  worker  who  has 
fully  vested  rights  in  the  plan,  he  has  to  live  to  a  certain  age  to  insure 
that  his  wife  will  be  able  to  receive  any  benefits.  I  think  the  committee 
recognized  the  problem  of  the  surviving  spouse  in  general,  but  not 
in  this  specific  instance. 

Mr.  Dent.  Mr.  Chairman,  I  rise  to  oppose  the  amendment. 

I  appreciate  the  Member's  regard  for  the  rights  of  the  spouse. 

Mr.  O'Neill.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Dent.  I  yield  to  the  distinguished  majority  leader. 

Mr.  O'Neill.  Mr.  Chairman,  I  would  just  like  to  comment  that 
while  it  is  very  commendable  to  take  care  of  the  private  pension  plans, 
we  have  neglected  the  elimination  of  jobs  because  of  base  closings. 

In  October  1969,  base  closings  affected  57,000  people.  In  March 
1970,  69,000  lost  their  jobs. 

In  April  1973,  over  42,000  were  thrown  out  of  work,  of  whom  8,000 
were  from  my  area — due  to  the  closing  of  the  Boston  Naval  Yard. 

In  February  1974,  another  base  closed  with  5,000  more  jobs  gone. 

Now,  a  tremendous  number  of  these  people,  knowing  that  this  legis- 
lation was  pending,  have  come  into  my  office  to  ask  if  there  is  any  way 
they  could  possibly  be  covered  in  the  bill. 

Under  our  pension  plans,  unless  a  worker  has  25  years,  or  is  over  65 
years  old,  he  is  not  eligible  for  a  pension.  But  some  of  these  people, 
working  in  the  Boston  Naval  Yard  or  working  for  NASA,  have  22  or 
23  years  of  employment  and  are  45  or  46  years  old.  They  lose  their 
rights,  just  like  people  in  private  pensions. 

Is  there  any  way  this  could  be  remedied  ? 

Mr,  Dent.  Mr.  Chairman,  to  answer  that,  if  they  are  working  for  a 
contract  employer,  they  cannot  under  the  act ;  but  if  they  are  working 
for  an  agency  of  Government  they  are  not  covered  by  the  act. 

Mr.  O'Neill.  I  am  not  talking  about  contract  employees.  I  am  talk- 
ing about  Government  employees.  They  are  subjected  to  the  same  prob- 
lems as  a  person  working  in  private  industry. 

Mr.  Dent.  I  agree. 

Mr.  O'Neill.  The  same  thing  happens  to  Federal  employees  who 
have  worked  17  years  in  the  Boston  Naval  Shipyard  as  has  happened 
to  employees  of  the  Hood  Rubber  Co.  who  moved  to  North  Carolina, 
who  had  17  years  service. 

Mr.  Dent.  I  understand  what  the  gentleman  is  saying.  We  are  only 
covering  people  who  belong  to  private  pension  plans.  The  workers  the 
gentleman  is  talking  about  do  not  belong  to  or  participate  in  any  pri- 
vate pension  plan. 
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Mr.  O'Neill.  At  the  present  time  they  belong  to  Federal  pension 
plans,  just  like  the  gentleman  and  I,  and  there  is  no  protection. 

Mr.  Dent.  The  Post  Office  and  Civil  Service  Committee  may  have 
that  jurisdiction.  We  do  not  cover  all  the  Federal  pension  plans  in  this 
legislation. 

Mr.  O'Neill.  Mr.  Chairman,  we  are  doing  the  right  thing  in  taking 
care  of  those  we  can  in  this  legislation.  I  should  hope,  however,  that 
either  the  Committee  on  Post  Office  and  Civil  Service  or  the  Armed 
Services  Committee  would  take  cognizance  of  the  fact  that  there  are 
many  employees  in  pension  plans  which  fall  under  their  jurisdiction 
who  need  to  be  covered  by  legislation  along  the  same  lines  as  the  Com- 
mittee on  Education  and  Labor  bill  provides  for  private  pension 
members. 

Mr.  Dent.  Mr.  Chairman.  I  agree,  and  I  appreciate  the  concern  of 
the  gentleman  from  Massachusetts.  That  is  a  concern  we  have  already 
established  a  base  for  study  upon,  and  our  task  force  will  study  the 
peculiar  problems  of  public  pension  plans,  so  that  whatever  informa- 
tion we  get  from  our  task  force  will  be  shared  with  all  committees  of 
interest  in  order  that  we  might  draft  appropriate  legislation. 

Mr.  Chairman,  in  joining  with  my  colleague  from  Illinois  in  op- 
posing the  amendment  before  us,  there  was  some  discussion,  but 
the  discussion  resolved  around  setting  some  kind  of  assurance  that 
there  would  be  payment  of  survival  benefits.  We  established  a  base 
which  set  a  date  for  survival  before  being  made  available  at  the  earli- 
est retirement  age.  Anything  but  that  would  give  such  an  enormous 
cost  that  we  could  in  many  cases  completely  destroy  the  pension  fund, 
because  if  one  is  to  be  given  survivor  benefits  at  any  part  of  his  vest- 
ing period,  which  is  what  the  amendment  does,  there  is  no  way  that 
one  can  accumulate  funds  in  a  retirement  pension  fund  without  hav- 
ing a  definite  number  of  years  to  be  completed. 

So,  when  we  compute  the  survivor  benefits  at  the  earliest  retirement 
age,  we  know  the  actuarians  have  something  to  work  with.  I  do  not 
believe  it  is  possible  to  even  consider  this  amendment  at  this  time. 

Mr.  Ullman.  Mr.  Chairman,  I  move  to  strike  the  requisite  number 
of  words. 

Mr.  Chairman,  the  purposes  of  the  amendment  are  admirable,  but 
what  we  have  to  do  is  put  it  in  the  proper  context. 

These  are  private  and  voluntary  pension  programs.  If  we  impose 
this  kind  of  requirement,  all  we  are  going  to  do  is  put  a  lot  of  private 
pension  programs  out  of  business.  This  would  cost  more  than  they 
could  afford. 

What  we  have  tried  to  do  is  establish  a  balance,  bring  up  the  mini- 
mum pension  requirements  to  the  full  extent  possible  without  jeop- 
ardizing the  existence  of  the  private  pension  program  and  without 
discouraging  the  establishment  of  additional  pension  programs.  If  we 
impose  the  kind  of  high  costs  involved  in  this  amendment  on  the 
private  pension  system,  we  will  only  discourage  the  development  of 
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further  private  pension  programs  and  put  a  lot  of  existing  ones  out 
of  business. 

Mr.  Chairman,  I  commend  the  gentlewoman  for  her  purpose,  but 
this  amendment  cannot  be  accepted  on  this  bill,  in  my  judgment, 
without  doing  great  disturbance  to  the  Act. 

Mr.  Chairman,  let  me  turn  briefly  to  a  point  raised  in  the  course  of 
the  debate  2  days  ago.  Mr.  Young  of  Illinois  inquired  as  to  the  rela- 
tionship between  the  antidiscrimination  provisions  of  present  law  and 
the  minimum  vesting  provisions  under  the  bill.  It  is  expected  that 
these  minimum  vesting  standards  will  significantly  reduce  the  need 
for  the  Internal  Revenue  Service  to  require  faster  vesting  in  order  to 
meet  the  antidiscrimination  requirements  of  the  law.  Nevertheless, 
where  the  antidiscrimination  provisions  require  it,  faster  vesting  will 
continue  to  be  required.  In  order  to  clarify  the  legislative  history  on 
this  matter.  I  would  like  at  this  point  to  read  the  paragraphs  from 
pages  6-1  and  65  of  the  Ways  and  Means  Committee  report  (H.  Rept. 
93-807)  that  describe  the  effect  of  the  bill : 

Discrimination. — Under  present  law,  rapid  vesting  requirements  are  sometimes 
imposed  on  a  plan  in  order  to  prevent  discrimination.  Your  committee  anticipates 
that  the  higher  vesting  standards  provided  in  the  hill  will  reduce  the  need  to 
require  faster  vesting  in  order  to  achieve  this  purpose.  On  the  other  hand,  there 
undoubtedly  still  will  be  cases  where  it  will  be  necessary  to  require  that  the  plan 
provide  vesting  over  and  above  that  required  under  the  bill  to  prevent  discrim- 
ination under  a  plan  in  favor  of  officers,  shareholders,  and  highly  compensated 
employees.  Under  the  committee  bill,  the  Internal  Revenue  Service  is  to  require 
more  rapid  vesting  (such  as  by  requiring  a  greater  portion  of  the  accrued  benefit 
to  become  vested  or  by  requiring  the  benefit  to  accrue  faster  in  order  to  minimize 
the  possible  discriminatory  effects  of  "back  loading"  i  if  it  appears  that  there  had 
been,  or  is  likely  to  be  forfeitures  under  the  plan  which  have  the  effect  of  dis- 
criminating in  favor  of  the  officers,  etc.  For  example,  in  a  profit-sharing  plan, 
such  forfeitures  could  directly  benefit  the  proscribed  class  of  individuals.  But  in  a 
defined  benefit  plan  there  could  also  be  discrimination  by  reducing  the  cost  to  the 
employer  of  providing  a  disproportionate  amount  of  benefits  for  executives.  In 
other  words,  if  most  highly  paid  employees  remain  Cor  are  likely  to  remain)  on 
the  job,  while  other  employees  tend  to  leave,  the  Internal  Revenue  Service  could 
find  a  pattern  of  discrimination  (whether  or  not  it  was  the  result  of  a  deliberate 
policy  of  dismissing  employees  in  order  to  prevent  vesting)  and  could  require 
more  rapid  vesting  (for  example,  by  adjusting  the  vesting  schedule,  the  accrual 
rate,  or  both). 

Also,  present  law  is  designed  to  ensure  that  in  the  event  of  early  plan  termina- 
tion, the  benefits  under  the  plan  are  not  paid  to  employees  who  are  officers,  share- 
holders, or  highly  compensated  employees  in  a  discriminatory  manner.  The 
committee  bill  contains  a  provision  to  make  it  clear  that  the  vesting  requirements 
under  the  bill  are  not  intended  to  operate  to  overturn  the^e  rules.  Thus,  for 
example,  in  the  event  of  an  earlv  plan  termination,  a  highlv  compensated  em- 
ployee might  receive  less  than  his  otherwise  vested  benefit  under  the  bill,  if  this 
were  necessary  to  prevent  discrimination. 

Finally,  the  bill  includes  a  provision  that  allows  persons  other  than 
banks  to  be  trustees  of  Keogh  plans.  This  would  allow  competition  and. 
therefore,  allow  lower  costs  for  these  pension  plans.  However,  it  is  im- 
portant to  ensure  that  the  persons  who  become  trustees  of  such  plans 
will  act  responsibly  and  in  accord  with  the  rules  governing  fiduciary 
responsibility.  It  is  also  important  that  a  person  who  acts  as  a  trustee 
have  the  skill  and  expertise  needed  for  this  very  important  position. 
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I  would  like  to  road  at  this  point  from  pages  133  to  134  of  the  com- 
mittee report  on  H.R.  12855.  While  this  explanation  describes  the 
criteria  for  nonbank  trustees  under  individual  retirement  accounts,  it 
is  intended  that  the  same  criteria  apply  with  respect  to  Keogh  plans: 

Under  the  governing  instrument,  the  trustee  of  an  individual  retirement  ac- 
count generally  is  to  be  a  bank  (described  in  sec.  401(d)  (1) ).  In  addition,  a  person 
who  is  not  a  bank  may  be  a  trustee  if  he  demonstrates  to  the  satisfaction  of  the 
Secretary  of  the  Treasury  that  the  way  in  which  he  will  administer  the  trust  will 
be  consistent  with  the  requirements  of  the  rules  governing  individual  retirement 
accounts.  It  is  contemplated  that  under  this  provision  the  Secretary  of  the 
Treasury  generally  will  require  evidence  from  applicants  of  their  ability  to  act 
within  accepted  rules  of  fiduciary  conduct  with  respect  to  the  handling  of  other 
people's  money ;  evidence  of  experience  and  competence  with  respect  to  account- 
ing for  the  interests  of  a  large  number  of  participants,  including  calculating  and 
allocating  income  earned  and  paying  out  distributions  to  participants  and  bene- 
ficiaries ;  and  evidence  of  other  activities  normally  associated  with  the  handling  of 
retirement  funds.  Additionally,  your  committee  expects  that  the  Secretary  gen- 
erally will  give  weight  to  evidence  that  an  applicant  is  subject  to  Federal  or 
State  regulation  with  respect  to  its  activities,  where  this  regulation  includes,  e.g., 
suitable  rules  of  fiduciary  conduct. 

It  is  anticipated  that  the  Secretary  probably  will  allow  individuals  to  act  as 
trustees  for  individual  retirement  accounts. 

Although  the  bill  generally  requires  that  a  trustee  administer  an  individual 
retirement  account  trust,  the  bill  also  provides  that  a  custodial  account  may  be 
treated  as  a  trust,  and  that  a  custodian  may  hold  the  account  assets  and  admin- 
ister the  trust.  Under  the  bill,  a  custodial  account  may  be  treated  as  a  trust  if  the 
custodian  is  a  bank  (described  in  sec.  401(d)  (1) )  or  other  person,  if  he  demon- 
strates to  the  satisfaction  of  the  Secretary  of  the  Treasury  that  the  manner  in 
which  he  will  hold  the  assets  will  be  consistent  with  the  requirements  governing 
individual  retirement  accounts.  Again,  it  is  contemplated  that  the  Secretary  will 
require  substantial  evidence  (as  described  above)  to  determine  if  a  person  other 
than  a  bank  may  act  as  custodian. 

Mr.  Erlenborn.  Mr.  Chairman,  I  rise  in  opposition  to  the  amend- 
ment. 

(Mr.  Erlenborn  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Erlexborx.  Mr.  Chairman,  just  very  quickly,  I  am  surprised 
that  in  a  bill  as  complicated  as  this,  as  technical  as  this,  where  one 
provision  interacts  with  another,  that  an  amendment  of  this  nature 
would  be  suggested  without  any  prior  warning,  without  any  attempt 
to  offer  it  in  committee,  without  even  a  copy  of  the  amendment  being 
made  available,  at  least  on  this  side  of  the  aisle. 

Mr.  Chairman,  this  is  very  close  to  writing  a  tax  law;  very  com- 
plicated. It  took  the  Committee  on  Ways  and  Means  and  the  Commit- 
tee on  Education  and  Labor  a  number  of  years  and  months ;  years  of 
hearings,  months  of  markup. 

If  amendments  of  this  nature  were  to  be  adopted  on  the  floor  with- 
out any  prior  warning,  if  any  other  amendments  of  this  nature  are 
offered  without  the  two  committees  having  an  opportunity  to  see  them 
ahead  of  time  and  examine  them,  examine  them  in  committee  when  we 
can  take  the  time  to  do  so,  we  are  going  to  destroy  a  very  good  effort 
to  try  to  protect  the  working  men  and  women  in  this  country  by  the 
adoption  of  good  pension  legislation. 
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Ms.  IIoltzmax.  Mr.  Chairman,  will  the  gentleman  yield  ? 
Mr.  Erlenborn.  I  yield  to  the  gentlewoman  from  New  York. 
Ms.  IIoltzmax.  Mr.  Chairman,  I  thank  the  gentleman  for  yielding. 
The  reason  the  gentleman  did  not  receive  much  prior  warning  con- 
cerning this  amendment  is  that  the  final  version  of  the  bill  was  not 
made  available  until  a  few  days  ago,  and  it  took  me  until  virtually  this 
morning  to  understand  the  deficiencies  in  the  bill. 

If  it  took  me  that  long,  what  concerns  me  is  that  it  is  going  to  take 
the  workers  of  this  country  even  longer  to  discover  the  lack  of  cover- 
age in  this  bill,  and  that  is  one  of  the  reasons  that  my  amendment  is 
important. 

This  is  an  extremely7  technical  bill.  The  deficiencies  in  it  are  not 
really  clear  to  the  Members,  and  I  am  afraid  they  will  not  be  under- 
stood by  the  public. 

Mr.  Erlenborn.  Mr.  Chairman,  I  understand  the  gentlewoman's 
concern,  but  what  she  really  is  talking  about  is  turning  the  private 
pension  system  into  an  insurance  system.  We  cannot  afford  to  do  that. 
We  cannot  afford  to  jeopardize  the  pensions  the  people  are  now  rely- 
ing on. 

Let  us  not  destroy  this  system  in  the  name  of  trying  to  help  people. 
(Ms.  Holtzman  asked  and  was  given  permission  to  revise  and  extend 
her  remarks.) 

The  Chairman  pro  tempore.. The  question  is  on  the  amendment 
offered  by  the  gentlewoman  from  New  York  (Ms.  Holtzman). 
The  amendment  was  rejected. 

Ms.  Abzug.  Mr.  Chairman,  I  move  to  strike  the  last  word. 
Mr.  Chairman,  for  some  months  I  have  been  deeply  concerned  with 
the  need  to  insure  that  pension  benefits  are  made  available  on  a  non- 
discriminatory basis  to  all  those  who  have  earned  them  regardless  of 
race,  color,  national  origin,  religion,  or  sex. 

The  chance  to  achieve  economic  security — based  on  merit — is  the 
heart  of  the  American  dream;  and  where  pension  benefits  are  un- 
fairly reduced  or  denied,  the  results  are  tragic  for  those  who  have 
earned  a  dignified  retirement. 

I  had  intended  at  this  time  to  raise  an  amendment  incorporating 
nondiscrimination  based  on  race,  color,  national  origin,  religion,  or 
sex  into  the  basic  requirements  of  the  pending  bill. 

However,  I  understand  that  the  distinguished  representative  from 
Pennsylvania  (Mr.  Dent)  is  concerned  that  this  approach  runs  counter 
to  our  actions  last  vear  in  further  consolidating  equal  employment 
jurisdiction  in  the  Equal  Employment  Opportunity  Commission. 

Mr.  Dent.  The  Representative  is  correct.  Although  I  fully  share 
your  concern  for  full  enforcement  of  nondiscrimination  requirements 
affecting  pension  and  profit-sharing  plans,  I  believe  that  the  thrust 
toward  centralized  administration  of  nondiscrimination  in  employ- 
ment must  be  maintained.  And  I  believe  this  can  be  done  by  the  Equal 
Employment  Opportunity  Commission  under  terms  of  existing  law. 
Ms  Abzug.  Does  the  Representative  agree  that  discrimination  based 
on  race,  color,  national  origin,  religion,  or  sex  affecting  participation 
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in  pension  or  profit-sharing  plans,  is  presently  prohibited  under  sec- 
tion 703(a)  of  the  Equal  Employment  Opportunity  Act?  That  section 
provides,  in  part : 

It  shall  be  an  unlawful  employment  practice  for  an  employer — 
(1)  to  fail  or  refuse  to  hire  or  to  discharge  any  individual,  or  otherwise  to 
discriminate  against  any  individual  with  respect  to  his  compensation,  terms, 
conditions,  or  privileges  of  employment,  because  of  such  individual's  race,  color, 
religion,  sex,  or  national  origin — 

Mr.  Dent.  I  agree  with  the  Kepresentative's  reading  of  the  statute 
and  I  understand  that  the  courts  are  following  this  view.  The  leading 
cases  are:  Rosen  v.  Public  Service  Commission,  477  F.  2d  90  (3  Cir. 
1973) ;  Bartmess  v.  Drewrys,  444  F.  2d  1186  (7th  Cir.  1971)  Cert.  De- 
nied 404  U.S.  939;  Fillingerx.  East  Ohio  Gas,  4  FEP  73  (E.D.  Ohio 
1971). 

Again,  I  share  the  concerns  of  the  distinguished  Kepresentative 
from  Xew  York  that  the  EEOC  must  view  discrimination  in  pension 
plans  as  among  the  most  serious  forms  of  employment  discrimination. 

Ms.  Abzug.  Mr.  Chairman,  in  light  of  the  Representative's  views, 
and  with  the  understanding  that  nondiscrimination  in  pension  and 
profit-sharing  plans  is  fully  required  under  the  Equal  Employment 
Opportunity  Act  and  of  the  pending  bill,  I  deeply  appreciate  his  judg- 
ment and  his  assistance. 

Mr.  Gaydos.  Mr.  Chairman,  I  move  to  strike  the  requisite  number 
of  words. 

Mr.  Chairman,  I  would  like  to  direct  an  inquiry  to  the  gentleman 
from  Pennsylvania  (Mr.  Dent) ,  the  manager  of  this  bill. 

Section  111  contains  standards  for  fiduciary  responsibility  and,  for 
example,  precludes  transfer  of  a  plan's  property  to  "a  party  in  inter- 
est" except  for  adequate  consideration.  In  the  case  of  collectively  bar- 
gained plans  established  in  an  industry  for  the  employees  covered  or 
working  in  that  industry  from  time  to  time  it  is  desirable  for  the  over- 
all benefit  of  the  beneficiaries  to  transfer  assets  or  funds  from  one  plan 
to  another  because  of  existing  circumstances.  For  example,  a  health 
and  welfare  fund  or  a  supplemental  unemployment  benefit  fund  may 
wish  to  transfer  assets  to  a  retirement  fund  to  enhance  the  actuarial 
soundness  of  the  retirement  fund.  I  want  to  be  reassured  that  the  pro- 
visions of  the  bill  would  not  in  any  way  preclude  these  collectively 
bargained  plans  from  making  such  transfers. 

Mr.  Dent.  Will  the  gentleman  yield  ? 

Mr.  Gaydos.  I  am  happy  to  yield. 

Mr.  Dext.  The  bill  in  no  way  intended  to  apply  to  or  restrict  such 
transfers.  Thus,  the  test  of  "adequate  consideration"  would  not  be  ap- 
plicable to  such  a  transfer. 

Mr.  Gaydos.  Mr.  Chairman,  I  include  the  following  accurate  record 
of  cancelled  pension  agreements  as  computed  by  the  United  Steelwork  - 
ers  of  America  covering  1  year — (1973)  ;  71  agreements  were  termi- 
nated during  this  1-year  period : 
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The  Chairman  pro  tempore.  If  there  are  no  further  amendments 
to  part  2,  the  Clerk  will  read. 
The  Clerk  read  as  follows : 

*  *  #  *  * 

[The  text  of  part  3  of  H.R.  12906  appears  on  pp.  2858-2873.] 

Mr.  Dent  (during  the  reading).  Mr.  Chairman.  I  ask  unanimous 
consent  that  part  3  be  considered  as  read,  printed  in  the  Record,  and 
open  to  amendment  at  any  point. 

The  Chairman  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Pennsylvania  ? 

There  was  no  objection. 

AMEXDMEXT    OFFERED   BY   MR.    DEXT 

Mr.  Dext.  Mr.  Chairman,  I  offer  an  amendment. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Dext  :  Page  75  at  line  2,  strike  "of  1954"  replace 
with  the  following :  "or  1954  :or 

"(7)  such  plan  is  established  and  maintained  by  a  labor  organization  de- 
scribed in  section  501(c)  (5)  of  the  Internal  Revenue  Code  and  such  plan  does 
not  at  any  time  after  the  date  of  enactment  of  this  Act  provide  for  employer 
contributions." 

The  Chairman  pro  tempore.  The  question  is  on  the  amendment  of- 
fered by  the  gentleman  from  Pennsylvania  (Mr.  Dent) . 

The  amendment  was  agreed  to. 

Mr.  Erle>tboex.  Air.  Chairman,  I  move  to  strike  the  requisite  num- 
ber of  words. 

(Mr.  Erlenborn  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Air.  Erlex-rorx'.  Mr.  Chairman,  we  are  now  going  into  the  funding 
section ;  we  have  completed  the  vesting  section.  Because  those  two  sec- 
tions have  similar  if  not  identical  language  in  title  II.  which  we  will 
consider  later,  but  which  will  not  be  subject  to  amendment,  I  would 
like  to  ask  the  gentleman  from  Pennsylvania  (Mr.  Dent)  whether  my 
understanding  is  correct  that  in  the  agreement  between  the  gentleman 
from  Pennsylvania  (Mr.  Dent)  and  the  acting  chairman  of  the  Com- 
mittee on  Ways  and  Means,  the  gentleman  from  Oregon  (Mr.  Ull- 
man),  that  joint  regulations  will  be  adopted  by  the  Department  of 
Labor  and  the  Treasury  Department  for  the  administration  of  partici- 
pation in  vesting  and  funding,  and  that  although  the  two  departments 
will  be  administering  in  this  area  they  will  be  using  the  identical  regu- 
lations for  such  administration :  is  that  correct  ? 

Mr.  Dext.  The  gentleman  is  correct. 

Mr.  Erlext.orx".  Mr.  Chairman,  let  me  also  ask,  in  any  case  in  which 
the  bill  provides  that  the  regulations  by  the  Secretary  of  the  Treasury 
are  effective  after  December  31.  1975,  only  if  approved  by  the  Secre- 
tary of  Labor,  the  action  of  the  Secretary  of  Labor  would  in  approv- 
ing such  regulations  constitute  "agency  action"  within  the  meaning  of 
the  administrative  procedure  provisions  of  title  5,  L^nited  States  Code, 
and  would  thus  be  subject  to  the  rulemaking  requirements  of  section 
553  of  that  title. 
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As  a  result,  the  Secretary  would  be  required  to  publish  notice  of  his 
proposed  action  in  the  Federal  Kegister,  and  to  afford  interested  per- 
sons an  opportunity  to  comment  on  the  Treasury  regulations  which  he 
proposes  to  approve. 

In  addition,  it  is  my  understanding  that  it  is  the  intention  of  our 
committee  that  the  Secretary  of  Labor  not  approve  any  Treasury  regu- 
lation which  is  inconsistent  with  the  regulations  of  the  Department  of 
Labor  under  the  bill,  or  with  the  Labor  Department's  administrative 
practice  in  carrying  out  its  functions  under  the  bill. 

Is  that  correct  ? 

Mr.  Dent.  Yes;  I  agree  that  that  is  correct,  and  it  is  the  under- 
standing between  the  gentleman  from  Oregon  (Mr.  Ullman)  and  my- 
self, and  our  staff  members,  that  that  is  exactly  correct. 

Mr.  Erlenborn.  Mr.  Chairman,  I  thank  the  gentleman  from 
Pennsylvania. 

The  Chairman  pro  tempore.  Are  there  further  amendments  to 
part  3? 

If  not,  the  Clerk  will  read. 

The  Clerk  read  as  follows : 

***** 

[The  text  of  part  4  of  H.R.  12906  appears  on  pp.  2873-2904.] 

Mr.  Dent  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  part  4  be  considered  as  read,  printed  in  the  Record,  and 
open  to  amendment  at  any  point. 

The  Chairman  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Pennsylvania  ? 

There  was  no  objection. 

AMENDMENT    OFFERED   BY    MR.    ERLENBORN 

Mr.  Erlenborn.  Mr.  Chairman,  I  offer  an  amendment. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Erlenborn :  Page  113,  strike  out  line  6  and  all  that 
follows  down  through  line  22  on  such  page  and  insert  in  lieu  thereof  the  follow- 
ing: 

Sec.  401.  (a)  Establishment. — There  is  hereby  established  a  government  cor- 
poration to  be  known  as  the  Pension  Benefit  Insurance  Corporation  (hereinafter 
in  this  part  referred  to  as  the  "Corporation") . 

(b)  Board  of  Directors. —  (1)  The  Corporation  shall  have  a  board  of  directors 
which,  subject  to  the  provisions  of  this  part,  shall  determine  the  policies  which 
shall  govern  the  operations  of  the  Corporation.  The  board  shall  consist  of  nine 
individuals  who  are  citizens  of  the  United  States.  One  director  shall  be  appointed 
by  the  Secretary  from  among  officers  and  employees  of  the  Department  of  Labor, 
shall  serve  at  the  pleasure  of  the  Secretary,  and  shall  serve  as  chairman  of  the 
board.  The  remaining  directors  shall  be  appointed  by  the  President  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  have  the 
following  qualifications : 

(A)  Three  shall  have  had  experience  serving  with  employers  in  the  adminis- 
tration or  maintenance  of  private  pension  plans,  one  of  whom  shall  be  from  the 
multiemployer  pension  plan  field. 

(B)  Three  shall  have  had  experience  serving  with  labor  organizations  in  the 
administration  or  maintenance  of  private  pension  plans,  one  of  whom  shall  be 
from  the  multiemployer  pension  plan  field. 

(C)  Two  shall  be  representative  of  the  general  public,  and  shall  have  had 
experience  in  the  administration  or  maintenance  of  private  pension  plans. 
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(2)  The  term  of  office  of  a  director  (other  than  a  director  appointed  by  the 
Secretary  of  Labor)  shall  be  six  years  ;  except  that — 

(A)  of  the  directors  first  appointed,  two  shall  hold  office  for  a  term  which 
expires  two  years  after  the  date  of  the  enactment  of  this  Act,  three  shall  hold 
office  for  a  term  which  expires  four  years  after  such  date,  and  three  shall  hold 
office  for  a  term  which  expires  six  years  after  such  date,  as  designated  by  the 
President  of  the  United  States  at  the  time  of  their  appointment,  and 

(B)  any  director  appointed  to  fill  a  vacancy  shall  hold  office  for  the  remainder 
of  the  unexpired  term. 

(3)  (A)  Except  as  provided  in  subparagraph  (B),  members  of  the  board  of  di- 
rectors shall  each  be  entitled  to  receive  the  daily  equivalent  of  the  annual  rate 
of  basic  pay  in  effect  for  grade  GS-18  of  the  General  Schedule  for  each  day  (in- 
cluding travel  time)  during  which  they  are  engaged  in  the  actual  performance 
of  duties  vested  in  the  board. 

( B )  Members  of  the  board  who  are  full  time  officers  or  employees  of  the  United 
States  shall  receive  no  additional  pay  on  account  of  their  service  on  the  board. 

(C)  While  away  from  their  homes  or  regular  places  of  Dusiness  in  the  per- 
formance of  services  for  the  Corporation,  members  of  the  board  shall  be  allowed 
travel  expenses,  including  per  diem  in  lieu  of  subsistence  in  the  same  manner  as 
persons  employed  intermittently  in  the  Government  service  are  allowed  expenses 
under  section  5703(b)  of  title  5  of  the  United  States  Code. 

Page  113,  insert  after  line  25,  the  following  : 

(d)  Advisory  Board. —  (1)  The  Corporation  shall  have  an  advisory  board  which 
shall  consist  of  seven  members  to  be  appointed  (for  terms  fixed  by  the  board  of 
directors)  in  the  following  manner:  One  shall  have  had  experience  in  the  insur- 
ance industry,  one  shall  have  had  experience  serving  in  the  corporate  trust  field, 
one  shall  be  a  qualified  public  accountant  (as  defined  in  section  104(a)  (3)  (C)  of 
this  Act),  one  shall  be  an  enrolled  actuary  (as  defined  in  section  104(a)  (4)  (C) 
of  this  Act.),  one  shall  have  had  experience  in  the  investment  management  field, 
and  two  shall  have  had  experience  in  the  technical  aspect  relating  to  private  pen- 
sion plans.  All  members  shall  be  appointed  by  the  board  of  directors  from  among 
persons  recommended  by  organizations  in  the  respective  fields  of  which  at  least 
three  shall  be  recommended  by  labor  organizations. 

(2)  It  shall  be  the  duty  of  the  advisory  board  to  advise  the  board  of  directors 
with  respect  to  the  carrying  out  of  the  function  of  the  board  of  directors  under 
this  part,  and  to  submit  to  the  board  of  directors  recommendations  with  respect 
thereto.  The  advisory  board  shall  meet  at  such  times  as  requested  by  the  board 
of  directors,  and  shall  be  compensated  as  provided  in  bylaws  of  the  Corporation. 

Page  121,  strike  out  line  1  and  all  that  follows  down  through  line  20  on  page 
122,  and  insert  in  lieu  thereof  the  following  : 

(3)  Value  of  assets. — The  Corporation  shall  adopt  rules  relating  to  the  valua- 
tion of  a  plan's  assets  for  premium  purposes.  The  Corporation  shall  adopt  such 
rules  after  considering  recommendations  of  the  advisory  board  and  recommenda- 
tions made  by  actuarial  organizations  and  other  interested  parties.  Such  rules 
adopted  by  the  Corporation  shall  require  that  assets  for  a  plan  be  valued  on  a 
reasonable  and  consistent  basis  which  will  result  in  equitable  treatment  as 
between  plans  in  similar  circumstances. 

(4)  Present  value  of  insured  benefits. — The  Corporation  shall  adopt  rules 
relating  to  the  valuation  of  a  plan's  insured  benefits  for  premium  purposes.  The 
Corporation  shall  adopt  such  rules  after  considering  recommendations  of  the 
advisory  board  and  recommendations  made  by  actuarial  organizations  and  other 
interested  parties.  The  Corporation  shall  take  into  account  that  under  this  title 
a  complete  actuarial  valuation  of  a  plan's  liabilities  is  required  at  least  every 
three  years,  and  should  set  standards  for  acceptable  approximation  methods  to  be 
used  for  interim  years. 

Page  122,  line  1,  strike  out  "(6)"  and  insert  in  lieu  thereof  "(5)". 

Page  123,  line  3,  strike  out  "(7)"  and  insert  in  lieu  thereof  "(6)". 

Page  123,  line  7,  strike  out  "  (8) "  and  insert  in  lieu  thereof  "  (7) ". 

Page  126,  line  12,  strike  out  "  (5) "  and  insert  in  lieu  thereof  "  (3) ". 

Page  126,  line  14,  strike  out  "(6)"  and  insert  in  lieu  thereof  "(4)". 

Page  141,  strike  out  line  6  and  all  that  follows  down  through  line  3  on  page 
143,  and  insert  in  lieu  thereof  the  following : 

Sec.  414.  (a)(1)  Except  as  provided  in  paragraph  (2)  and  (3),  this  section 
applies  in  the  case  of  any  complete  or  partial  plan  termination — 
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(A)  of  a  plan  insured  under  this  part,  and 

(B)  which  gives  rise  to  (i)  an  assumption  of  the  assets  of  such  plan  by  the 
corporation  under  section  411(c)  (i),  or  (ii)  the  appointment  of  a  receiver  under 
section  411(c)(2),  or  (iii)  an  alternative  method  of  compliance  under  section 
411(c)(4). 

(2)  This  section  shall  not  apply  in  the  case  of — 

(A)  a  partial  termination,  if  all  nonforfeitable  benefits  of  participants  and 
beneficiaries  to  which  the  partial  termination  applies  continue  as  obligations  of 
the  plan,  or 

(B)  a  partial  or  complete  plan  termination  to  the  extent  of  any  liability  arising 
out  of  the  insolvency  of  an  insurance  company  which  was  licensed  under  the  laws 
of  a  State  to  do  business  with  the  plan. 

(3)  An  employer  shall  not  be  required  to  make  any  payment  with  respect  to 
any  liability  under  tbis  section  at  any  time  at  which  he  is  insolvent  (determined 
under  section  1(19)  of  the  Bankruptcy  Act  but  without  regard  to  liability  under 
this  section). 

(b)  Except  as  provided  in  subsection  (d).  in  the  case  of  a  plan  termination  to 
which  this  section  applies,  if  on  the  date  of  termination  of  the  plan  all  nonfor- 
feitable benefits  of  all  participants  under  the  plan  were  accrued  by  reason  of 
service  with  one  employer,  such  employer  shall  be  liable  to  the  Corporation  only 
for  the  following  amounts  : 

(1)  (A)  If  the  Corporation  assumes  the  assets  of  the  plan  under  section  411(c) 
(1)  of  this  Act.  the  employer  shall  be  liable  for  an  amount  equal  to  the  lesser  of — 

(i)  50  percent  of  the  net  worth  of  the  employer,  or 

(ii)  the  amount  by  which  the  present  value  of  insured  benefits  required  to  be 
distributed  under  section  409  to  participants  and  beneficiaries  exceeds  that  part 
of  the  current  value  of  the  assets  of  the  plan  allocable  to  such  insured  benefits 
according  to  section  415. 

Valuation  of  employer  net  worth,  plan  liabilities,  and  plan  assets  shall  be  made 
as  of  the  date  of  termination  of  the  plan  or  as  of  such  other  date  as  may  be 
designated  by  the  Secretary  pursuant  to  section  411(c)(4).  Net  worth  shall  be 
determined  in  accordance  with  rules  of  the  Corporation  (which  shall  reflect 
generally  recognized  accounting  principles). 

(B)  An  employer  may  elect  to  pay  his  liability  under  this  paragraph  in  an- 
nual installments  equal  in  each  year  to  the  amount  determined  under  subpara- 
graph (A)  divided  by  the  present  value  of  an  annuity  certain,  using  a  fifteen-year- 
payment  period  and  the  interest  rate  used  to  compute  present  value  of  benefits 
under  subparagraph  (A)  (ii).  The  Corporation  may  permit  the  employer  to 
make  such  other  arrangements  for  deferred  payment  on  such  terms  and  for  such 
periods  as  the  Corporation  deems  equitable  and  appropriate. 

(2)  If  the  Secretary  appoints  a  receiver  under  section  411(c)(2),  the  em- 
ployer shall  be  liable  to  pay  in  each  year  beginning  after  termination  of  the 
plan  an  amount  equal  to  the  lesser  of — 

(A)  the  amount  of  the  minimum  contribution  the  employer  would  have  been 
required  to  make  under  section  302  with  respect  to  nonforfeitable  benefits  for 
such  year  had  the  plan  not  been  terminated  (assuming  no  increase  in  non- 
forfeitable benefits  after  termination  of  the  plan),  or 

(B)  the  aggregate  amount  which  would  have  been  required  to  be  charged 
under  section  302(b)(2)(B)  (less  any  amount  credited  under  section  302  Hh- 
(3)  (B)  for  such  year  with  respect  to  nonforfeitable  benefits  (assuming  that  the 
present  value  of  such  benefits  is  fixed  as  of  the  date  of  termination). 

(3)  The  employer  shall  be  liable  for  amount  which  is  specified  under  an  alter- 
native method  of  compliance  approved  according  to  a  proceeding  under  section 
411(c)   (4),  if— 

(A)  the  employer  agrees  to  pay  such  amount,  or 

(B)  the  present  value  of  such  amount  does  not  exceed  the  amount  determined 
under  paragraph  (1)(A). 

Page  143,  line  4.  strike  out  "(2)"  and  insert  in  lieu  thereof  "(c)". 

Page  143.  insert  after  line  6  the  following  : 

(d)(1)  Except  as  otherwise  provided  in  paragraph  (2).  in  the  case  of  a  ter- 
mination to  which  this  section  applies  of  a  plan  which  has  elected  coverage 
under  the  Single  Employer  Optional  Trust  Fund,  an  employer  who  employed  a 
participant  under  such  plan  shall  be  liable  to  the  corporation  under  subsec- 
tion (b)  by  reason  of  termination  of  such  plan  only  if  the  termination  did  not 
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occur  because  of  substantial  economic  losses  of  the  employer  which  would 
tend  to  lead  to  insolvency  or  bankruptcy  (defined  in  rules  prescribed  by  the 
Corporation  and  approved  by  the  Secretary). 

(2)  If  during  the  fifteen-year  period  following  the  date  of  such  termination,  the 
employer  (A)  maintains  a  pension  plan  which  covers  any  participant  who  is 
covered  by  the  terminated  plan,  (B)  establishes  an  employee  benefit  plan  which 
covers  any  participant  who  is  covered  by  the  terminated  plan,  or  (C)  increases 
benefits  by  reason  of  a  plan  amendment  under  an  employee  benefit  plan  which 
covers  any  participant  who  is  covered  by  the  terminated  plan,  then  the  employer 
shall  be  liable  for  the  remainder  of  such  fifteen-year  period  for  an  amount  equal 
to  the  amount  which  he  would  have  been  obligated  to  pay  (but  for  paragraph 
(1)  of  this  subsection)  during  such  period  (determinated  in  the  case  to  which 
subsection  (b)(1)  applies  as  if  the  employer  had  made  the  election  referred  to 
in  subsection  (b)  (1)  (B) ).  If  a  proceeding  for  reorganization  is  commenced  under 
chapter  10  or  11  of  the  Bankruptcy  Act  with  respect  to  an  employer,  such  em- 
ployer shall  not  be  subject  to  any  liability  under  this  paragraph. 

Page  143,  line  7,  strike  out  "(f)"  and  insert  in  lieu  thereof  "(e)'\ 

Page  143,  insert  after  line  16  the  following : 

"(f)  Corporation  To  Have  Status  of  General  Creditor. — The  Corporation 
shall  have  the  status  of  a  general  creditor  with  respect  to  the  liability  of  the 
employer  under  this  section  except  that  other  general  creditors  whose  claims 
accrued  prior  to  the  date  of  termination  of  the  plan  shall  have  preference  over 
any  claims  made  pursuant  to  the  terms  of  this  part." 

Mr.  Erlenborn  (during  the  reading).  Mr.  Chairman,  I  ask  unani- 
mous consent  that  further  reading  of  the  amendment  be  dispensed 
with,  and  that  it  be  printed  in  the  Eecord. 

The  Chairman  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Illinois. 

There  was  no  objection. 

Mr.  Anderson  of  Illinois.  Mr.  Chairman,  I  make  the  point  of  order 
that  a  quorum  is  not  present. 

The  Chairman  pro  tempore.  The  Chair  will  count.  Evidently  a 
quorum  is  not  present.  The  call  w7ill  be  taken  by  electronic  device. 

The  call  was  taken  by  electronic  device,  and  the  following  Members 
failed  to  respond : 

[Roll  No.  52] 

Baker 

Blatnik 

Boggs 

Boland 

Brasco 

Brown,  Mich. 

Broyhill,  N.C. 

Burton 

Camp 

Carey,  N.Y. 

Carney,  Ohio 

Crane 

Davis,  Ga. 

Davis,  Wis. 

Dingell 

Esch 

Foley 

Accordingly  the  Committee  rose ;  and  the  Speaker  having  resumed 
the  chair,  Mr!  Fulton,  Chairman  pro  tempore  of  the  Committee  of  the 
Whole  House  on  the  State  of  the  Union,  reported  that  that  Commit- 
tee, having  had  under  consideration  the  bill  H.K,  2,  and  finding  itself 
without  a  quorum,  he  had  directed  the  Members  to  record  their  pres- 


Frelinghuysen 

Moss 

Gettys 

Murphy,  N.Y. 

Gray 

Nichols 

Green,  Oreg. 

Powell,  Ohio 

Hansen,  Wash. 

Rees 

Hebert 

Reid 

Ichord 

Roberts 

Jones,  Tenn. 

Rooney,  N.Y. 

Karth 

Rostenkowski 

Kemp 

SatterHeld 

Kluczynski 

Sikes 

Mailliard 

Sisk 

Martin,  Nebr. 

Stanton,  James  V 

Michel 

Stephens 

Mills 

Stokes 

Mitchell,  Md. 

Stuckey 

Moorhead,  Pa. 

Sullivan 
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ence  by  electronic  device,  whereupon  380  Members  recorded  their  pres- 
ence, a  quorum,  and  he  submitted  herewith  the  names  of  the  absentees 
to  be  spread  upon  the  Journal. 

The  Committee  resumed  its  sitting. 

The  Chairman  pro  tempore.  When  the  point  of  order  was  made, 
the  amendment  of  the  gentleman  from  Illinois  (Mr.  Erlenborn)  had 
been  considered  as  read  and  printed  in  the  Record. 

(Mr.  Erlenborn  asked  and  was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  Erlenborn.  Mr.  Chairman,  the  amendment  that  I  have  just  of- 
fered and  which  has  been  considered  as  read  was  submitted  to  Chair- 
man Ullman  and  Chairman  Dent  a  few  days  ago,  so  that  I  know  they 
have  had  an  opportunity  to  see  the  amendment.  I  think  there  has  also 
been  a  good  deal  of  discussion  among  Members  generally,  because  I 
am  advised  that  many  lobbyists  on  both  sides  of  the  question  have 
been  contacting  them. 

Mr.  Chairman,  the  amendment  I  have  offered  does  several  things, 
the  most  important  of  which  is  to  change  the  character  of  the  board 
that  would  operate  the  termination  insurance  corporation.  In  the  bill 
as  it  was  reported  by  our  committee,  the  corporation  is  established 
within  the  Department  of  Labor.  The  Secretary  of  Labor  and  two  of 
his  employees  would  constitute  the  board  to  operate  the  pension  insur- 
ance corporation. 

Mr.  Chairman,  the  amendment  I  have  offered  I  think  is  quite  reason- 
able. I  think  it  is  in  line  with  decisions  the  Congress  has  made  in  the 
past  for  the  governing  bodies  of  similar  institutions.  My  amendment 
would  provide  for  a  nine-member  board ;  three  representing  employ- 
ees, three  representing  employers,  the  Secretary  of  Labor,  who  would 
be  the  chairman  of  the  board.  The  other  two  would  be  representatives 
of  the  general  public. 

This  gives  us  a  nine-member  board,  of  which  the  Secretary  of  Labor 
would  be  chairman  of  the  board.  I  think  it  is  important  that  there  be 
that  tie  between  the  corporation  and  the  Department  of  Labor.  Deci- 
sions made  by  either  the  insurance  corporation  or  by  the  Department 
of  Labor  under  funding  standards,  and  so  forth,  would  have  an  inter- 
action one  on  the  other. 

So,  I  want  to  maintain  that  close  relationship  between  the  corpora- 
tion and  the  Department  of  Labor,  but  I  think  it  is  totally  unwise  to 
put  the  entire  decisionmaking  in  the  hands  of  a  political  appointee; 
namely,  the  Secretary  of  Labor. 

Mr.  Chairman,  at  a  time  in  history  when  so  many  have  argued  that 
the  Presidency  has  gotten  too  much  power,  that  the  President  has 
taken  unto  himself  too  much  power,  I  think  it  would  be  totally  un- 
reasonable for  us  to  create  a  corporation  such  as  this  and  give  to  an 
appointee  of  the  President  the  sole  power  of  deciding  what  to  do  with 
this  insurance  corporation. 

Under  the  concept  of  the  committee  bill,  it  is  my  understanding 
that  assets  acquired  by  the  insurance  corporation  would  most  likely  be 
liquidated;  liquidated  immediately  or  soon  after  their  acquisition. 
This  would  be  very  poor  management.  The  new  corporation  would  be- 
come the  owner  of  the  assets  of  a  defunct  pension  trust,  of  stocks, 
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bonds,  investments  in  the  private  security  market  which  would  be  then 
m  the  ownership  of  the  insurance  corporation. 

It  is  not  unreasonable  to  anticipate  that  after  a  few  years  of  opera- 
tion, a  few  of  those  large  pension  plans  might  terminate  and  the  as- 
sets be  taken  over  by  the  insurance  corporation.  The  Secretary  of 
Labor,  if  he  were  managing  the  corporation,  would  have  several  billion 
dollars  of  assets  in  that  corporation.  Xow.  if  he  were  forced  to  liqui- 
date those  assets  upon  acquiring  them,  it  would  probably  be  at  a  time 
when  the  market  was  depressed,  that  is.  when  the  company  probably 
would  be  defunct  and  the  pension  plan  would  terminate. 

If  he  was  forced  to  liquidate  at  that  time,  he  would  not  realize  from 
those  assets  what  he  should  realize.  So  forcing  the  insurance  corpora- 
tion to  liquidate  assets  would  be  a  very  bad  thing  from  the  stand- 
point of  management. 

If  the  Secretary  were  to  manage  them,  invest,  reinvest,  and  do  those 
things  that  would  be  equivalent  to  wise  management,  we  would  find  a 
political  appointee  making  decisions  as  to  the  sale  or  purchase  of 
assets  in  the  private  market. 

It  could  have  a  great  impact  on  that  private  market. 

Mr.  Chairman,  my  amendment  would  establish  the  principle  that 
the  assets  should  be  managed  free  from  the  political  decisionmaking 
of  the  Secretary  of  Labor.  It  would  be  done  under  the  determinations 
of  this  board,  which  has  on  it  representatives  of  labor,  management. 
Government,  and  the  general  public. 

I  think  that  this  is  a  reasonable  approach,  to  see  that  when  this  pen- 
sion insurance  corporation  is  established,  it  is  managed  in  the  proper 
fashion.  I  see  no  reason  for  this  Congress,  particularly  at  this  point 
in  history,  to  invest  in  the  Secretary  of  Labor  and.  therefore,  tan- 
gentially  in  the  President  the  right  to  make  these  decisions,  decisions 
that  could  drastically  affect  the  private  securities  market. 

Mr.  Chairman.  I  hope  that  my  amendment  will  be  adopted.  If  it  is. 
I  think  the  bill  will  be  vastly  improved. 

The  Chairman  pro  tempore.  The  time  of  the  gentleman  from  Illi- 
nois (Mr.  Erlenborn)  has  expired. 

(On  request  of  Mr.  Anderson  of  Illinois  and  by  unanimous  consent, 
Mr.  Erlenborn  was  allowed  to  proceed  for  2  additional  minutes.) 

Mr.  Axderson  of  Illinois.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Erlexborx.  I  yield  to  the  gentleman  from  Illinois. 

(Mr.  Anderson  of  Illinois  asked  and  was  given  permission  to  revise 
and  extend  his  remarks.) 

Mr.  Axdersox  of  Illinois.  Mr.  Chairman.  I  just  want  to  take  this 
opportunity  to  commend  the  distinguished  gentleman  from  Illinois 
and  point  out  the  fact  that  I  think  he  has  undertaken  to  amass  a  degree 
of  knowledge  that  is  unsurpassed  by  any  Member  in  this  Chamber  in 
what  is  in  all  probability  one  of  the  most  complex  subjects  to  come 
before  this  body. 

I  think  the  gentleman  has  demonstrated  in  the  debate  thus  far  and 
in  his  explanation  of  this  amendment  that  he  is  possessed  of  the  kind 
of  expertise  that  is  needed  to  advise  and  consult  with  Members  of  this 
body  on  this  legislation. 

I  support  the  gentleman  in  the  amendment  he  has  just  offered.  It 
seems  to  me  that,  as  he  has  said,  to  restructure  this  board  along  lines 
so  that  both  labor  and  management,  as  well  as  the  public,  are  all  three 
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represented  in  the  very  important  business  of  administering  this  pen- 
sion reinsurance  fund  is  not  a  radical  proposal.  It  is  one  that  is,  rather, 
designed  to  do  equity  to  all  of  the  parties  involved  and  the  general 
public  as  well. 

Mr.  Chairman,  I  applaud  the  gentleman  for  making  what  I  think 
is  a  very  constructive  amendment  to  the  bill,  and  one  which  I  cer- 
tainly hope  will  be  adopted. 

Mr.  Chairman,  I  rise  in  support  of  the  amendment  offered  by  my 
friend  and  colleague  from  Illinois  (Mr.  Erlenborn).  Under  the  sub- 
stitute bill  now  before  us,  specifically,  part  4  of  H.K.  12906,  a  pension 
benefit  guaranty  corporation  is  established  administered  by  the  Sec- 
retary of  Labor,  with  a  board  of  directors  consisting  of  the  Secretary 
and  two  officers  or  employees  of  his  department.  The  purpose  of  the 
corporation  is  to  insure  participants  and  beneficiaries  of  covered  plans 
against  losses  resulting  from  partial  or  complete  plan  termination. 
This  is  done  through  the  creation  of  two  insurance  funds,  one  for 
single-employer  plans  and  the  other  for  multiemployer  plans.  At  the 
option  of  the  Secretary,  a  third  fund  may  be  established  for  those  plans 
wishing  to  pay  a  higher  premium  in  return  for  no  employer  liability 
for  lost  benefits  due  to  plan  termination. 

Under  this  provision,  all  plans  with  26  or  more  participants  would 
be  required  to  join  the  corporation.  All  vested  benefits  of  participants 
would  be  insured  at  up  to  $20  a  month  times  the  years  of  service, 
though  full  payment  of  the  maximum  is  not  guaranteed  if  the  plan 
at  the  time  of  termination  has  not  been  a  member  of  the  corporation 
for  at  least  5  years.  The  premium  payments  would  be  set  by  the  Secre- 
tary but  could  not  exceed  0.1  percent  of  the  amount  by  which  the  pres- 
ent value  of  the  plan's  vested  benefits  exceed  the  value  of  the  plan's 
assets.  In  the  event  of  termination,  the  total  amount  of  insurance  to 
be  paid  would  be  the  difference  between  the  plan's  assets  and  its  un- 
funded vested  liabilities  owed  at  the  time  of  termination.  If  employers 
are  not  insolvent  at  the  time  the  plan  is  terminated,  they  may  be  re- 
quired to  reimburse  the  fund  for  100  percent  of  the  insurance  pay- 
ment, up  to  50  percent  of  their  net  worth.  There  would,  of  course,  be 
no  such  liability  if  the  employer  had  chosen  to  pay  a  higher  premium 
into  the  optional  insurance  fund. 

The  amendment  offered  by  my  colleague  from  Illinois  is  aimed  at 
correcting  some  of  the  deficiencies  in  the  structure  of  the  proposed 
corporation  and  at  establishing  certain  safeguards  against  potential 
abuses  of  the  termination  insurance  program ;  in  short,  a  more  work- 
able plan  which  will  not  discourage  the  creation  of  new  pension  plans 
or  the  improvement  of  existing  plans.  For  one  thing,  the  Erlenborn  al- 
ternative would  restructure  the  board  of  directors  of  the  corporation. 
Rather  than  consisting  of  three  Labor  Department  representatives, 
the  board  would  consist  of  nine  members,  three  representing  labor, 
three  representing  management,  two  representing  the  general  public — 
all  appointed  by  the  President  with  the  advice  and  consent  of  the 
Senate.  The  ninth  member,  who  would  serve  as  chairman,  would  be  the 
Secretary  of  Labor.  The  reason  for  this  restructuring  is  most  sound 
and  rationale  in  my  opinion.  The  existing  bill,  in  my  opinion,  would 
concentrate  too  much  power  in  the  hands  of  political  appointees  who 
are  not  in  a  position  to  responsibly  serve  the  best  interests  of  partici- 
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pants.  In  addition,  this  three-man  labor  board  would  be  in  a  position 
to  make  investment  decisions  involving  billions  of  dollars  in  the  private 
sector.  The  Erlenborn  alternative,  on  the  other  hand,  would  be  more 
representative  of  the  interests  of  the  participants,  and,  I  think,  this 
should  be  the  primary  interest  of  such  a  board. 

The  Erlenborn  amendment  would  also  protect  against  abuse  of  the 
optional  account  in  the  present  bill  which  allows  an  employer  to  escape 
all  liability  in  the  event  of  a  plan  termination.  As  my  colleague  has 
pointed  out,  employers  will  be  tempted  by  this  provision  to  take  the 
higher  premium,  terminate  the  plan,  even  though  not  forced  to,  and 
thus  dump  all  liability  on  the  corporation.  The  Erlenborn  amendment 
proposes  a  modified  employer  liability  provision  to  insure  against  such 
abuses.  Under  this  amendment  an  employer  paying  the  higher  pre- 
mium could  not  escape  all  liability  for  termination  if  he  continues  in 
business  and  has  no  valid  reason,  such  as  substantial  economic  loss, 
for  terminating  his  plan. 

In  addition,  the  Erlenborn  alternative  would  allow  for  alternatives 
to  having  the  corporation  liquidate  the  assets  of  a  terminated  plan  if 
the  Secretary  does  not  invest  in  the  private  sector.  Under  the  alterna- 
tive, a  receiver  or  trustee  could  be  appointed  to  administer  the  plan, 
or,  the  corporation  could  assume  the  assets  and  liabilities  of  the  plan 
and  manage  these  as  part  of  the  total  assets  of  the  corporation. 

Mr.  Chairman,  I  urge  adoption  of  the  Erlenborn  amendment,  I 
think  it  offers  a  more  reasonable,  representative,  and  workable  ap- 
proach to  the  complex  issue  of  termination  insurance. 

Mr.  Erlenborn.  Mr.  Chairman,  I  thank  the  gentleman. 

Mr.  Chamberlain.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Erlenborn.  I  yield  to  the  gentleman  from  Michigan. 

(Mr.  Chamberlain  asked  and  was  given  permission  to  revise  and 
extend  his  remarks.) 

Air.  Chamberlain.  Mr.  Chairman,  I  would  also  like  to  join  in  com- 
mending the  gentleman  from  Illinois  for  offering  this  amendment.  I 
think  it  makes  good  sense,  and  I  urge  its  adoption. 

Mr.  Chairman,  I  wish  to  associate  myself  with  those  who  believe  that 
we  can  provide  a  stronger  and  more  effective  pension  plan  system  by 
adopting  the  great  majority  of  the  provisions  in  this  legislation.  It  is 
encouraging  to  realize  that  the  years  of  work  and  effort  by  both  the 
Education  and  Labor  Committee  and  the  Ways  and  Means  Commit- 
tee are  about  to  receive  approval.  This  is  clearly  the  most  important, 
most  comprehensive  proposal  the  Congress  has  ever  considered  in  the 
area  of  pension  plan  legislation. 

While  H.K.  12906  adheres  to  the  primary  objective  of  improving 
private  pension  plan  operation  to  insure  their  continued  growth  to  re- 
tirement security  and  protection  of  promised  benefits,  there  is  one 
area — plan  termination  insurance — where  further  improvement  is 
needed.  In  recognition  of  this  real  need,  I  support  and  urge  the  adop- 
tion of  the  Erlenborn  amendment  which  provides  the  needed  change 
in  the  termination  insurance  program  outlines  in  H.E.  12906. 

The  Erlenborn  amendment  calls  for  a  balanced  board  of  directors  of 
the  nonprofit  insurance  corporation,  with  equal  representation  from 
emplovers  and  union  groups,  plus  the  general  public  and  the  Depart- 
ment of  Labor.  It  recognizes  the  fact  that  a  workable  plan  must  in- 
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elude  active,  informed  and  professional  board  members  who  have  been 
directly  involved  with  and  understand  the  problems  of  the  private 
pension  plan  system. 

I  believe  the  Erlenborn  amendment  would  tend  to  avoid  the  kind  of 
excessive  regulation  that  would  jeopardize  the  growth  and  contribu- 
tion of  pension  plans.  A  balanced  board  with  the  power  to  promulgate 
bylaws  affecting  all  plans  will  insure  that  there  will  be  a  continuing 
full  review  of  the  need  for  additional  regulation  with  full  and  com- 
plete recognition  of  the  impact  on  private  plans. 

For  these  reasons  I  urge  the  adoption  of  the  Erlenborn  amend- 
ment. 

Mr.  Erlenborn.  Mr.  Chairman,  I  thank  the  gentleman  for  his  re- 
marks. 

In  the  time  remaining  to  me,  let  me  make  one  additional  point. 
There  is  another  part  of  this  amendment,  one  that  would  change  the 
employer  liability  and  the  optional  account  that  is  provided  in  th<* 
committee  bill. 

The  committee  bill  would  allow  the  insurance  corporation  to  set  up 
a  second  optional  account,  with  a  higher  premium,  that  would  allow 
the  employer  to  avoid  employer  liability  completely. 

The  Chairman  pro  tempore.  The  time  of  the  gentleman  from 
Illinois  (Mr.  Erlenborn)  has  expired. 

(By  unanimous  consent,  Mr.  Erlenborn  was  allowed  to  proceed  for 
1  additional  minute.) 

Mr.  Erlenborn.  Mr.  Chairman,  as  much  as  I  abhor  employer  liabil- 
ity, I  do  realize  that  if  we  allow  the  employer  to  make  a  decision  which 
is  not  even  based  on  economic  necessity  to  terminate  his  pension  plan 
and  throw  all  of  the  obligations  on  the  insurance  trust,  we  are  just 
inviting  employers  to  dump  their  liabilities  onto  the  insurance  corpo- 
ration. 

Part  of  my  amendment  provides  a  modified  employer  liability — at 
least  some  safeguard  that  the  employer  would  not  do  this.  It  would 
require  two  things;  namely,  that  there  be  an  economic  reason  for  his 
terminating  his  pension  plan  and,  second,  if  he  did,  then  he  could 
not  turn  around  the  next  day  and  start  a  new  one.  In  other  words,  he 
could  not  get  rid  of  his  old  liabilities  and  turn  around  and  start  a 
new  one. 

I  think  it  is  terribly  important  so  that  we  will  avoid  employers 
dumping  their  liabilities  on  this  corporation  which  would  then  cause 
other  employers  and,  more  importantly,  employees  to  pay  what  an 
unconscionable  employer  should  have  paid  to  his  employees. 

Mr.  Chairman,  I  hope  my  amendment  will  be  supported. 

Mr.  Dent.  Mr.  Chairman,  I  rise  in  opposition  to  the  amendment. 

(Mr.  Dent  asked  and  was  given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  Dent.  Mr.  Chairman,  I  think  it  ought  to  be  made  clear  at  this 
point  that  we  are  not  dealing  with  anything  in  this  amendment  except 
the  makeup  of  the  governing  board.  Actually  we  do  have  the  optional 
accounts  plan  in  our  bill  as  it  stands  now.  Employers  do  have  all  of 
the  liability  unless  the  board  itself  establishes  that  they  may,  because 
of  the  nature  of  their  plan,  its  soundness  and  its  funding  and  other 
provisions,  apply  a  lesser  rate  to  an  optional  plan  whereby  the  liability 
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would  shift  to  the  new  agency  or  corporation.  The  only  difference 
is  whether  or  not  this  House  wants  to  create,  in  an  area  where  a  great 
deal  more  must  be  learned,  especially  in  the  field  of  the  insuring  part 
of  this  legislation — a  permanent  expanding  type  of  bureaucracy.  It 
is  just  that  simple. 

Mr.  Chairman,  the  experience  I  have  had  personally  with  the  agency 
created  on  the  black  lung  situation  was  this :  This  was  supposed  to  be 
a  limited  time  agency.  The  Federal  Government  after  January  1  had 
no  more  responsibility  insofar  as  paying  out  or  seeing  to  any  of  the 
benefits  under  black  lung.  Only  the  residual  applications  were  being 
processed. 

When  I  tried  to  strike  that  out  with  an  amendment  and  had  the  bill 
up  before  us — and  the  whole  department  itself  was  involved  and 
represented  there  by  their  top  men — I  showed  them  that  within  6 
months,  they  were  removing  the  Federal  Government  from  any  re- 
sponsibility or  any  activity  in  the  field  of  black  lung,  because  it  re- 
verted back  to  the  State  on  January  1.  Why,  they  got  Presidential 
permission  to  say  that  they  did  not  want  that  amendment  which  struck 
this  agency  out  of  existence. 

I  do  not  know — and  I  am  sure  my  colleagues  understand  this,  be- 
cause we  have  talked  about  it  in  our  committee.  The  subcommittee  and 
the  full  committee  rejected  this  amendment  strictly  on  the  ground  that 
we  do  not  know  for  sure  where  we  are  going  and  to  what  extent  this 
agency  is  going  to  participate  in  deliberations  of  any  kind  that  might 
require  an  independent,  as  he  calls  it,  public  corporation  made  up  of 
nine  men. 

The  argument  is  made  that  it  is  political  for  the  Secretary  of  Labor. 
The  President  picked  him,  and  I  think  you  will  notice  he  did  not  pick 
him  politically.  If  the  President  picks  eight  of  these  men  who  are  con- 
firmed by  the  Senate,  it  does  not  give  the  House  any  handle  on  this 
situation.  I  am  not  about  to  say  this  House  believes  that  the  other 
body  will  not  be  looking  into  these  qualifications  to  find  out  just  what 
type  of  men  we  are  putting  on  the  board. 

This  is  not  a  board  but  is  really  a  permanent  bureaucracy.  These 
9  men  will  stretch  to  99  and  then  to  900  men,  and  if  it  works  like  all 
the  rest  of  them,  it  will  mushroom  itself  to  way  over  that  number. 
They  started  with  18  men  in  the  one  that  I  was  just  talking  about,  and 
it  ended  up  with  over  300-and-some  scattered  all  over  the  United 
States. 

I  believe  we  have  to  have  experience.  I  have  agreed  with  the  gentle- 
man and  I  have  agreed  with  the  ranking  member  on  part  of  their  study 
which  we  are  going  to  continue  with  their  cooperation,  and  with  the 
hard-working  task  force  we  have  saved  over  $113,000  out  of  the 
$210,000  appropriation  we  received  for  a  study. 

And  we  are  going  to  continue  to  work  and  study.  Particularly  are 
we  going  to  watch  the  operation  of  the  insuring  plan. 

Every  insurance  company  official  who  came  to  me  had  a  different 
way  for  doing  this.  But  we  all  understand  that  the}''  all  want  to  do  it 
the*  way  they  do  it.  And  that  is  the  way  it  is  with  most  of  the  features 
of  this  bill,  everybody  who  manages  a  pension  plan  comes  in  and  says 
that  the  perfect  plan  is  the  one  that  he  has. 

I  am  sure  my  colleague,  the  ranking  member,  the  gentleman  from 
Illinois  (Mr.  Erlenborn)  will  assure  he  House  that  this  was  the  great- 
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est  job  in  the  world  in  sifting  and  picking  out  the  proposals  that  has 
ever  been  done,  I  believe,  in  the  legislative  field,  in  my  experience  of 
over  40  years. 

The  Chairman  pro  tempore.  The  time  of  the  gentleman  has 
expired. 

(By  unanimous  consent,  Mr.  Dent  was  allowed  to  proceed  for  2  addi- 
tional minutes.) 

Mr.  Dent.  I  do  not  intend  to  take  too  much  of  the  time  of  the  House 
on  this  particular  amendment  because  it  has  been  hashed  out.  It  is  only 
a  question  of  an  opinion,  an  opinion  on  the  part  of  the  ranking  Mem- 
ber, and  those  who  follow  the  gentleman,  that  an  independent  sort  of 
bureaucracy  is  to  be  created  to  manage  a  field  about  which  there  is 
little  or  no  knowledge. 

So  I  believe  that  the  only  way  we  are  going  to  set  up  a  permanent 
management  corporation,  or  whatever  it  takes  as  far  as  the  insurance 
end  of  this  bill  is  concerned,  will  be  after  we  have  had  sufficient  ex- 
perience as  to  just  what  the  dues  entail,  and  how  much  time  has  to  be 
consumed. 

As  I  am  sure  most  of  the  Members  know,  most  of  these  are  negoti- 
ated plans,  or  the  greater  number  of  them  will  be  negotiated  plans, 
and  in  their  negotiations  they  will  pretty  well  write  the  prescription  as 
to  what  the  plan  intends  to  do. 

So  the  greatest  job  of  the  insuring  board  will  be  to  see  to  it  that  they 
meet  the  minimum  requirements  of  this  legislation  on  funding,  and  in 
making  sure  the  vesting  provisions,  if  they  are  changed,  find  out  what 
that  will  do  to  the  fund  itself  and  whether  or  not  the  board  feels  that 
they  cannot  make  that  change  without  adding  more  to  the  funding 
provisions.  That  is  really  all  it  does;  to  make  sure  that  whatever  is 
written  into  a  contract  is  sound  enough  financially  so  that  the  fund 
will  maintain  its  position  and  be  able  to  meet  the  entitlement  pay- 
ments of  the  participants.  That  is  all  there  is  to  it. 

Mr.  Chairman,  I  believe  that  this  can  very  well  be  done  under  the 
Secretary  of  Labor  and  two  officials  or  employees  of  the  Secretary 
until  we  can  get  some  history. 

I  am  willing — and  the  gentleman  from  Illinois  knows  that  I  am 
willing,  and  I  have  agreed — that  we  ought  to  look  into  it.  And  in  our 
oversight  functions  if  we  find  3  months  from  now  or  6  months  from 
now  that  it  ought  to  be  changed  to  this  type  of  a  board,  then  I  for  one 
will  immediately  propose  such  legislation. 

The  Chairman  pro  tempore.  The  time  of  the  gentleman  has  again 
expired. 

Mr.  Quie.  Mr.  Chairman,  I  move  to  strike  the  last  word. 

(Mr.  Quie  asked  and  was  given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  Quie.  Mr.  Chairman,  I  support  the  amendment  offered  by  my 
colleague,  the  gentleman  from  Illinois  (Mr.  Erlenborn).  If  I  had  my 
way,  and  I  think  if  the  gentleman  from  Illinois  had  his  way,  we 
would  do  more  of  a  study  of  termination  insurance  before  we  em- 
barked on  termination  insurance.  But  the  decision  was  made  in  the 
committee  that  we  ought  to  begin  with  termination  insurance  now. 
There  is  substantial  support  for  this  around  the  country  because  of 
the  closing  of  some  plants  for  termination  insurance. 
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The  chairman  of  the  subcommittee,  the  gentleman  from  Pennsyl- 
vania (Mr.  Dent),  indicated  that  "a  great  deal  must  be  learned."  And 
it  is  true  that  a  great  deal  must  be  learned — so  we  are  going  to  learn 
how  to  operate  termination  insurance  after  it  has  been  adopted. 

Let  us  look  at  the  way  these  two  trust  funds  are  administered  by  the 
corporation — and,  of  course,  there  is  a  third  trust  fund,  but  I  seriously 
doubt  whether  the  corporation  will  move  into  the  single  employer  op- 
tional trust  fund,  and  doubt  that  that  fund  would  be  set  up  before  the 
Congress  has  a  chance  to  review  the  single  employer  trust  fund  and 
the  multiple  employer  trust  fund. 

The  question  revolved  around  the  corporation  board  itself  and  that 
is  what  the  issue  is  about.  I  think — the  major  issue  here.  The  Secre- 
tary of  Labor  has  always  been  a  political  appointee.  That  has  always 
been  the  case.  When  the  Secretary  of  Labor  is  confirmed,  there  are  other 
issues  that  are  considered  than  the  two  trust  funds  and  the  administra- 
tion of  them. 

The  other  two  individuals  on  the  board  as  proposed  by  the  bill  be- 
fore us  will  not  be  considered  by  the  Congress  at  all.  They  will  be  se- 
lected by  the  Secretary  of  Labor  as  his  employees  entirely  within  his 
jurisdiction,  and  that  means  it  is  left  to  the  whims  of  the  executive 
branch.  It  is  hard  for  me  to  understand  why  my  colleagues  on  the  other 
side  of  the  aisle  are  not  strongly  in  favor  of  the  gentleman  from  Illi- 
nois' amendment,  because  his  amendment  enables  those  who  are  pri- 
marily influenced  by  the  corporation  with  the  trust  funds — that  is.  the 
employers  and  organized  labor— each  to  have  three  people  on  the 
board  of  that  corporation,  and  then,  of  course,  the  two  people  from  the 
general  public. 

As  the  gentleman  from  Pennsylvania  (Mr.  Dent)  indicated,  he 
said  "we  do  not  know  where  we  are  going."  and  it  is  true.  We  do  not 
know  exactly  where  we  are  going  with  termination  insurance.  I  am 
convinced  that  at  some  later  time  we  will  realize  we  did  wrong  if  we 
do  not  adopt  the  Erlenborn  amendment  and  instead  permit  the  cor- 
poration to  be  administered  by  the  Secretary  of  Labor  and  two  of  his 
employees.  If  we  look  at  the  precedents  of  other  examples  of  similar 
responsibilities  throughout  the  Federal  Government  separate  corpora- 
tions or  agencies  have  been  set  up  separate  from  Cabinet  level  depart- 
ments where  the  President  makes  the  appointments,  and  the  legislative 
branch  then  confirms.  It  is  true  we  may  not  have  the  kind  of 
opinion  of  the  other  body  that  they  would  like  us  to  have.  However, 
this  is  the  precedent,  that  the  Senate  does  advise  and  consent  on  the 
appointments  of  the  President  to  reduce  political  influence,  and  that 
is  what  the  Erlenborn  amendment  requires. 

I  believe  it  is  correct  as  the  gentleman  from  Pennsylvania  (Mr. 
Dent)  says  we  do  not  know  exactly  where  we  are  going  with  termi- 
nation insurance.  There  is  a  great  deal  to  be  learned  about  termination 
insurance,  but  as  we  do  learn  it.  I  think  it  will  be  better  adminis- 
tered if  those  who  are  involved — that  is.  the  employer  groups  and  or- 
ganized labor — each  have  three  people  on  the  board  and  are  thereby 
enabled  to  assist  in  charting  that  course. 

The  serious  nature  of  termination  insurance,  if  it  is  not  operated 
properly,  is  that  the  increase  in  the  number  of  employees  under  pri- 
vate pension  plans  that  has  occurred  in  the  last  few  years  might  cease. 
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and  it  may  occur  that  some  employers  will  terminate  their  pension 
plans,  and  that  would  be  to  the  disadvantage  of  the  employees  of  the 
country  who  need  it. 

So  if  these  six  people,  three  from  the  employers  and  three  from  the 
emploj'ees — are  on  the  board,  this  will  mean  that  they  will  administer 
it  in  a  way  that  will  keep  the  pension  plaus  going  and  have  the  rates 
at  the  lowest  level  possible  in  order  that  we  will  not  put  them  out  of 
business. 

Mr.  Peyser.  Mr.  Chairman,  I  move  to  strike  the  last  word. 

(Mr.  Peyser  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Peyser.  Mr.  Chairman,  I,  first  of  all,  would  like  to  thank  the 
chairman  of  the  subcommittee,  the  gentleman  from  Pennsylvania  (Mr. 
Dent),  and  the  minority  leader  on  our  subcommittee,  the  gentleman 
from  Illinois  (Mr.  Erlenborn),  for  allowing  me  as  a  nonmember  of 
their  subcommittee  to  sit  with  them  for  the  past  year  and  to  work  and 
actively  take  part  in  some  way  in  trying  to  help  with  this  legislation. 

I  would  like  to  ask  a  few  questions  just  to  clarify  some  points  for 
the  record  at  this  time  dealing  with  this  question  of  termination  in- 
surance. The  real  concern  that  exists  is  that  some  people  may  try  to 
use  this  legislation  and  take  advantage  of  it,  if  they  can.  in  effect  by 
copping  out  of  a  pension  plan  and  dumping  it  into  the  insurance  cor- 
poration and  letting  us  foot  the  bill. 

I  would  like  to  ask  the  chairman,  the  gentleman  from  Pennsylvania 
(Mr.  Dent) .  this  question :  Is  it  his  understanding,  that  on  the  question 
dealing  with  the  termination  insurance,  before  the  Secretary  allows  a 
corporation  or  a  trustee  simply  to  say.  ''We  are  giving  up  this  plan, 
we  do  not  want  it  any  more,"  and  lets  the  termination  insurance  take 
over,  the  Secretary  himself  then  can  make  the  determination  as  to 
whether  that  will  be  allowed? 

Mr.  Dent.  If  the  gentleman  will  yield,  when  it  is  in  the  best  interest 
of  the  participants,  the  Secretary  of  Labor  will  be  the  sole  voice  in 
the  matter,  and  this  idea  that  any  plan  willy-nilly  can  decide  because 
its  conditions  are  bad  to  drop  its  obligations  onto  the  Insurance  Corpo- 
ration, and  then  after  the  Insurance  Corporation  has  taken  over  the 
bad  marbles,  the  corporation  or  trustee  can  then  start  another  plan — 
it  just  does  not  work  that  way.  That  is  a  figment  of  the  imagination. 

Mr.  Peyser.  I  think  the  answer  to  this  question  is  of  the  utmost 
importance. 

I  thank  the  chairman. 

It  is  our  concern  that  the  so-called  sharp-shooters  can  take  us  over 
in  this.  It  is  my  understanding  based  on  what  the  chairman  has  said 
and  looking  at  the  legislation  that  this  cannot  happen  and  that  there 
are  built-in  safeguards  to  handle  this  situation. 

As  to  the  makeup  of  the  committee  which  has  been  developed  here 
as  an  argument,  it  would  seem  to  me.  and  I  was  actually  going  to  offer 
an  amendment  at  one  point,  the  committee  has  to  have  a  report  from 
the  Secretary  of  Labor  no  later  than  2  Years  from  the  date  of  the  pass- 
age of  this  bill  in  order  that  we  can  look  at  this  again  and  study  it. 
and  at  that  time  if  it  would  make  sense  we  can  have  an  independent 
corporation  take  over.  Is  it  the  intention  of  the  chairman  under  the 
oversight  involved  that  we  should  look  at  this  question  in  the  future. 
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whether  it  is  1  or  2  years  down  the  road,  and  really  examine  this  to 
see  what  will  happen  ? 

Mr.  Dent.  Mr.  Chairman,  if  the  gentleman  will  yield  it  is  my  posi- 
tion and  I  think  it  ought  to  be  the  position  of  this  House  that  if  we 
create  this  bureaucracy  we  will  never  be  able  to  unload  it.  It  has 
never  been  done. 

But  since  we  have  control  and  it  is  under  a  department  of  the  Gov- 
ernment there  is  nothing  to  stop  us  joining  hands  to  create  whatever 
is  necessary  if  the  Secretary  of  Labor  is  unable  to  handle  it  accord- 
ing to  what  will  develop.  Certainly  we  are  going  to  review  it  and  cer- 
tainly we  are  going  to  have  to  do  something  probably  in  order  to 
strengthen  the  Secretary  of  Labor  if  it  becomes  an  onerous  job  for 
him  or  take  it  away  and  give  it  to  the  type  of  organization  the  gentle- 
man wants,  but  I  would  appreciate  it  if  Ave  would  give  this  a  chance 
and  let  it  work.  I  do  not  want  to  be  responsible  for  something  that 
turns  out  to  be  unworkable.  It  may  even  do  that.  I  do  not  know.  But  I 
ask  the  gentleman  to  give  us  time  to  look  at  it. 

Mr.  Peyser.  I  thank  the  chairman. 

In  closing  on  my  own  time  I  want  to  say  this  bill  is  of  the  utmost 
importance  to  the  American  people,  to  the  millions  and  millions  of 
men  and  women  who  are  waiting  for  this  kind  of  guarantee  and  pro- 
tection that  the  total  bill  is  going  to  represent  to  all  of  them. 

Mr.  Dext.  Mr.  Chairman,  if  the  gentleman  will  yield  further,  I 
want  to  take  this  time  to  say  the  gentleman  in  the  well  has  been  a 
great  help  to  this  committee.  He  has  the  expertise  and  he  viewed  this 
subject  strictly  on  the  basis  of  the  job  to  be  done.  There  was  never  a 
question  of  partisanship  during  the  entire  discussions.  He  attended 
all  of  the  hearings  and  meetings  and  his  input  into  this  has  been 
tremendous. 

I  am  sure  the  ranking  minority  member  joins  me  in  thanking  the 
gentleman  for  his  participation  in  this. 

Mr.  Peyser.  I  thank  the  gentleman  for  his  comments. 

The  Chairman  pro  tempore.  The  question  is  on  the  amendment 
offered  by  the  gentleman  from  Illinois  (Mr.  Erlenborn). 

The  question  was  taken;  and  on  a  division — demanded  by  Mr. 
Erlenborn — there  were — ayes  60,  noes,  45. 

recorded  vote 


Mr.  Dent.  Mr.  Chairman,  I  demand  a  recorded  vote. 
A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were- 
noes  217,  not  voting  35,  as  follows : 


-ayes  179, 


[Roll  N 

o.  53] 

AYES — 

■179 

Abdnor 

Bafalis 

Brown,  Ohio 

Alexander 

Bauman 

Broyhill,  Va. 

Anderson,  111. 

Beard 

Buchanan 

Andrews,  N.C. 

Bell 

Burgener 

Andrews,  N.  Dak. 

Blackburn 

Burke.  Fla. 

Archer 

Breaux 

Burleson,  Tex 

Arends 

Brinkley 

Butler 

Armstrong 

Broomfield 

Byron 

Ashbrook 

Brotzman 

Carter 
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Cederberg 

Holt 

Rousselot 

Chamberlain 

Hosmer 

Runnels 

Chappell 

Huber 

Ruppe 

Clancy 

Hudnut 

Ruth 

Clausen,  Don.  H. 

Hunt 

Satterfield 

Olawson,  Del. 

Hutchinson 

Scherle 

Cochran 

Jarman 

Schneebeli 

Collier 

Johnson,  Colo. 

Sebelius 

Collins,  Tex. 

Jones,  N.C. 

Shriver 

Conable 

Ketchum 

Shuster 

Conlan 

King 

Sikes 

Cronin 

Kuykendall 

Skubitz 

Daniel,  Dan 

Landgrebe 

Smith,  N.Y. 

Daniel,  Robert  W.,  Jr. 

Latta 

Snyder 

Dennis 

Lent 

Spence 

Derwinski 

Lott 

Stanton,  J.  William 

Devine 

Lujan 

Steelman 

Dickinson 

McClory 

Steiger,  Ariz. 

Downing 

McCloskey 

Steiger,  Wis. 

Duncan 

McCollister 

Stuckey 

Edwards,  Ala. 

McEwen 

Symms 

Erlenborn 

MeSpadden 

Talcott 

Esch 

Mahon 

Taylor,  Mo. 

Eshleman 

Mallary 

Taylor,  N.C. 

Evins,  Tenn. 

Martin,  Nebr. 

Thomas,  Wis. 

Findley 

Martin,  N.C. 

Thone 

Fish 

Mathias,  Calif. 

Thornton 

Fisher 

Mayne 

Towell,  Nev. 

Flynt 

Miller 

Treen 

Forsythe 

Minshall,  Ohio 

Van  Deerlin 

Fountain 

Mitchell,  N.Y. 

Vander  Jagt 

Frenzel 

Mizell 

Yeysey 

Frey 

Montgomery 

Waggonner 

Froehlich 

Moorhead,  Calif. 

Wampler 

Gettys 

Nelsen 

Ware 

Goldwater 

O'Brien 

White 

Goodling 

Parris 

Whitehurst 

Griffiths 

Passman 

Whitten 

Gross 

Pettis 

Wiggins 

Grover 

Poage 

Wilson,  Bob 

Gubser 

Preyer 

Winn 

Guyer 

Price,  Tex. 

Wyatt 

Haley 

Quie 

Wydler 

Hammerschmidt 

Quillen 

Wylie 

Hansen,  Idaho 

Rarick 

Wyman 

Hastings 

Rhodes 

Young,  Fla. 

Hebert 

Robinson,  Va. 

Young,  111. 

Henderson 

Robison,  N.Y. 

Young,  S.C. 

Hinshaw 

Rogers 

Zion 

Hogan 

Roncallo,  N.Y. 

Zwach 

Holifield 

Rose 
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Abzug 

Bingham 

Burlison,  Mo. 

Addabbo 

Blatnik 

Casey,  Tex. 

Anderson,  Calif. 

Boland 

Chisholm 

Annunzio 

Boiling 

Clark 

Ashley 

Bo  wen 

Clay 

Aspin 

Brademas 

Cleveland 

Badillo 

Bray 

Cohen 

Barrett 

Breckinridge 

Collins,  111. 

Bennett 

Brooks 

Conte 

Bergland 

Brown,  Calif. 

Conyers 

Bevill 

Brown,  Mich. 

Corman 

Biaggi 

Burke,  Calif. 

Cotter 

Biester 

Burke,  Mass. 

Coughlin 
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Culver 

Jones,  Okla. 

Railsback 

Daniels,  Dominick  V. 

Jordan 

Randall 

Danielson 

Karth 

R  angel 

Davis,  S.C. 

Kastenmeier 

Regula 

de  la  Garza 

Kazen 

Reid 

Delaney 

Kemp 

Reuss 

Dellums 

Koch 

Riegle 

Denholm 

Kyros 

Rinaldo 

Dent 

Landrum 

Rodino 

Diggs 

Leggett 

Roe 

Dingell 

Lehman 

Roncalio,  Wyo. 

Donohue 

Litton 

Rosenthal 

Dorn 

Long,  La. 

Roush 

Drinan 

Long,  Md. 

Roy 

Dulski 

McCormack 

Roybal 

du  Pont 

McDade 

Ryan 

Eekhardt 

McFall 

St  Germain 

Edwards,  Calif. 

McKay 

Sandman 

Eilberg 

McKinney 

Sara  sin 

Evans,  Colo. 

Macdonald 

Sarbanes 

Fascell 

Madden 

Schroeder 

Flood 

Madigan 

Seiberling 

Flowers 

Mann 

Shipley 

Ford 

Maraziti 

Shoup 

Fraser 

Mathis,  Ga. 

Slack 

Fulton 

Matsunaga 

Smith,  Iowa 

Fuqua 

Mazzoli 

Staggers 

Gaydos 

Meeds 

Stanton,  James  V. 

Giaimo 

Melcher 

Stark 

Gibbons 

Metcalfe 

Steed 

Gilman 

Mezvinsky 

Steele 

Ginn 

Milford 

Stephens 

Gonzalez 

Minish 

Stratton 

Grasso 

Mink 

Stubblefield 

Green,  Pa. 

Mitchell,  Md. 

Studds 

Gude 

Moakley 

Symington 

Gunter 

Mollohan 

Teague 

Hamilton 

Moorhead,  Pa. 

Thompson,  N.J. 

Hanley 

Morgan 

Tiernan 

Hanna 

Mosher 

Udall 

Hanrahan 

Murphy,  111. 

LTlman 

Hansen,  Wash. 

Murphy,  N.Y. 

Yander  Yeen 

Harrington 

Murtha 

Yanik 

Harsha 

Myers 

Yigorito 

Hawkins 

Xatcher 

Waldie 

Hays 

Nedzi 

Walsh 

Hechler,  W.  Ya. 

Nix 

Whalen 

Heckler,  Mass. 

Obey 

Widnall 

Heinz 

O'Hara 

Williams 

Helstoski 

O'Neill 

Wilson,  Charles  H.,  Calif. 

Hicks 

Owens 

Wilson,  Charles,  Tex. 

Hillis 

Patman 

Wolff 

Holtzman 

Patten 

Wright 

Horton 

Pepper 

Yates 

Howard 

Perkins 

Yatron 

Hungate 

Peyser 

Young,  Alaska 

I  chord 

Pickle 

Young.  Tex. 

Johnson,  Calif. 

Pike 

Zablocki 

Johnson,  Pa. 

Price,  111. 

Jones,  Ala. 

Pritchard 
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Adams 

Broyhill,  N.C. 

Carney.  Ohio 

Baker 

Burton 

Crane 

Boggs 

Camp 

Davis,  Ga. 

Bra  sco 

Carey,  N.Y. 

Davis,  Wis. 
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Dellenback 

Michel 

Rooney.  X.Y. 

Foley 

Mills 

ney.  Pa. 

Frelinghuysen 

Gray 

Nichols 

Green,  Oreg. 

lell 

51    :<es 

Jones,  Tenn. 

Powell,  Ohio 

-      ivan 

Kluczynski 

Rees 

Young.  Ga. 

Mailliard 

Roberts 

So  the  amendment  was  rejected. 

The  result  of  the  vote  was  announced  as  above  recorded. 

AMENDMENT  OFFERED  BY  MR.  STEIGER  OF  WISCONSIN 

Mr.  Steiger  of  Wisconsin.  Mr.  Chairman.  I  offer  an  amendment. 
The  Clerk  read  as  follows  : 

Amendment  offered  by  Mr.  Steiger  of  Wisconsin :  On  page  113.  lines  16.  1 1 
delete  the  phrase  "and  two  officers  or  employees  of  the  Department  of  Labor 
who   shall   serve   as   directors   at   the  pleasure  of  the   Secretary."   and  insert 
in  lieu  thereof  the  phrase  ",  Secretary  of  the  Treasury,  and  the  Secretary  of 
Commerce." 

(  Mr.  Steiger  of  Wisconsin  asked  and  was  given  permission  to  revise 
and  extend  his  remark- 
Mr.  Steiger  of  Wisconsin.  Mr.  Chairman,  the  amendment  that  I 
have   offered   restructures  the   board   of  the   corporation  which  is 
designed  to  administer  pension  plan  termination  insurance. 

As  you  know,  under  the  bill  as  it  comes  before  us  the  make-up  of 
the  board  is  such  that,  at  least  in  my  judgment,  it  is  not  one  that  will 
work  as  effectively  as  I  think  this  board  ought  to  be  able  to  work  S 
the  amendment  I  have  offered  would  provide  that  the  board  of  the 
corporation  will  be  made  up  of  the  Secretaries  of  Labor,  Commerce, 
and  Treasury  instead  of  the  way  it  is  in  the  bill  now.  The  Secretary 
of  Labor  would  remain  the  chairman  and  the  corporation  would 
main  within  the  Department  of  Labor.  I  have  not  proposed  any 
change  in  that  operation. 

There  are.  I  think,  two  substantive  reasons  why  this  concept  ought 
to  be  considered  by  the  House.  First,  by  including  the  three  Secre- 
taries on  the  board,  jurisdictional  conflicts  between  the  three  Depart- 
ments can  be  best  resolved.  Second,  all  three  Departments.  Com- 
merce. Labor,  and  Treasury,  are  involved  with  the  various  compo- 
nents of  pension  plans. 

The  Department  of  Labor  obviously  is  concerned  about  the  em- 
ployees of  those  pension  plans:  the  Department  of  Commerce  with 
the  employers :  and  the  Department  of  the  Treasury  with  the  Internal 
Revenue  Service,  and  Federal  revenues.  It  stands  to  reason,  then,  that 
the  three  Departments  should  all  be  represented  on  the  board  of  the 
corporation.  The  current  structure,  whereby  the  Secretary  of  Labor, 
and  then  by  his  appointment,  two  assistants,  make  up  that  board, 
means  that  the  board  is  not  focused  as  broadly  as  it  ought  to  be. 

The  Senate  recognized  this  problem,  and  adopted  a  structure  for 
the  corporation  exactly  similar  to  the  one  I  have  proposed.  It  seems 
to  me  that  the  concept  of  bringing  in  the  three  departments  and  try- 
ing to  resolve  jurisdictional  conflicts  in  an  appropriate  fashion,  rec- 
ognizing that  the  Senate  has  already  adopted  this  amendment,  means 
that  there  are  valid  reasons  why  this  amendment  ought  to  be  adopted 
by  the  House,  and  I  urge  adoption  of  the  amendment. 
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Mr.  Dent.  Mr.  Chairman,  I  rise  to  oppose  the  amendment  offered 
by  the  gentleman  from  Wisconsin  (Mr.  Steiger). 

Mr.  Chairman.  I  just  want  to  say  that  this  would  bring  the 
structure  of  both  bills  alike,  and  eliminate  the  differences,  and  this 
would  not  give  us  the  freedom  to  work  in  the  conference  that  we  need. 
There  may  very  well  even  be  in  the  conference  discussion  on  the  type 
of  proposal  that  the  gentleman  from  Illinois  (Mr.  Erlenborn)  wants. 
Or  they  may  accept  our  position,  or  we  may  accept  their  position.  But 
at  this  point  I  think  we  ought  to  keep  that  difference,  so  that  we  will 
have  something  to  confer  on.  Therefore,  I  would  ask  for  a  "no"  vote 
on  the  amendment. 

The  Chairman*.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Wisconsin  (Mr.  Steiger). 

The  amendment  was  rejected. 

Mr.  Thompson  of  Xew  Jersey.  Mr.  Chairman.  I  move  to  strike  the 
last  word. 

( Mr.  Thompson  of  Xew  Jersey  asked  and  was  given  permission  to 
revise  and  extend  his  remarks.) 

aIi\  Thompson  of  Xew  Jersey.  Mr.  Chairman  in  reviewing  the 
provisions  dealing  with  exclusion  of  certain  employees  from  eligi- 
bilitv.  my  attention  was  directed  to  subtitle  A,  part  I.  subpart  II, 
section  410(b)  (2)  (A)  set  forth  at  pages  168  and  169  of  the  bill. 

This  section  drafted  by  the  Ways  and  Means  Committee  carves 
out  an  exception  from  the  rule  against  discrimination,  by  providing 
that  employees  under  union  contracts  need  not  be  covered  by  pension 
protection  where  there  is  evidence  that  pension  was  the  subject  of 
good  faith  bargaining  between  the  employee  representative  and  such 
employers. 

Mr.  Chairman,  when  I  read  this  language  I  was  distressed  because 
it  seemed  to  me  as  chairman  of  the  Labor  Subcommittee  that  the  com- 
mittee was  opening  up  a  gigantic  loophole  in  the  prohibitions  against 
discrimination.  The  term  "bargaining  in  good  faith."  Mr.  Chairman, 
is  a  word  of  art.  delineated  over  the  past  35  years  by  numerous 
decisions  of  the  U.S.  Supreme  Court. 

As  applied  to  a  particular  term  and  condition  of  employment  such 
as  pensions,  it  would  mean  simply.  Mr.  Chairman,  that  an  employer 
must  discuss  it  with  an  open  mind — if  it  is  brought  up.  It  would  not 
mean  that  an  employer  has  to  offer  a  pension  program  in  general  or 
a  particular  pension  proposal,  or  even  accept  the  concept  of  pensions 
at  all.  It  surely  does  not  require  that  an  employer  agree  to  any  pension 
prooosal  at  all. 

Xow.  Mr.  Chairman,  if  the  bare  language  of  section  410(b)  (2)  (A) 
were  all  I  was  considering  I  would  be  opposed  to  this  bill,  because 
all  an  unscrupulous  employer  need  do  was  participate  in  any  collec- 
tive bargaining  negotiation  where  the  subject  of  pensions  was  raised — 
either  by  the  union  or  the  employer — and  he  subsequently  would 
be  free  to  exclude  such  employees  from  participation  in  any  pension 
plan  =et  ur>  for  his  other  employees.  Mr.  Chairman,  I  could  not  believe 
that  the  Ways  and  Means  Committee  could  ever  have  proposed — or 
this  committee  ever  have  arriuie^ed — in  sueh  an  unfair  procedure. 
So  I  reviewed  the  portion  of  the  Ways  and  Means  Committee  report 
on  H.R.  124^1  dealing  with  this  matter,  as  set  forth  on  page  49. 
The  explanation  given  there  is  that  nonbargaining  unit  employees 
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should  not  be  denied  pension  protection  in  the  instance-  where  bar- 
gaining unit  employees  have  been  offered  a  pension  program,  but 

preferred  some  other  form  of  benefits  and  elected  not  to  he  covered 
by  a  pension  plan. 

Mr.  Chairman.  1  gather  from  that  explanation  that  the  Ways  and 
Means  Committee  was  not  using  the  term  "bargaining  in  -rood  faith" 
in  its  technical  labor  law  sense,  as  we  know  it.  but  in  a  tax  S 
where  an  employer  has  definitely  offered  a  pension  program  to  his 
bargaining  unit  employees,  but  for  reasons  best  known  to  them,  they 
have  chosen  to  reject  it,  in  favor  of  some  other  form  of  compensation 
or  benefit. 

Is  my  interpretation  "correct,"  that  the  exception  would  not  be 
permitted  where  an  employer  had  simply  discussed  the  subject  of 
pensions  with  the  employee  representative,  without  definitely  offering 
a  pension  program  to  the  bargaining  unit  employees ! 

Mr.  Ullmax.  Will  the  gentleman  yield  ? 

Mr.  Tiiomfsox  of  Xew  Jersey.  I  yield  to  the  gentleman  from 
Oregon. 

Mr.  Ullmax.  The  gentleman  from  Xew  Jersey  is  right.  The  lan- 
guage that  he  refers  to  on  page  49  I  think  might  best  be  in  the 
Record.  It  says : 

If  a  pension  plan  coverage  had  been  discussed  with  other  representatives  of 
the  union  employees,  and  no  pension  coverage  was  provided,  either  because  the 
union  employees  were  covered  under  a  union  plan  <  which  might  or  might  not 
offer  comparable  benefits  to  those  provided  under  the  employer  plan),  or 
because  the  employee  representative  opted  for  higher  salaries,  or  other  benefits. 
in  lieu  of  pension  plan  coverage,  or  for  some  other  valid  reason,  then  it  would 
be  permissible  to  exclude  these  union  employees  from  the  calculations. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

(By  unanimous  consent,  Mr.  Thompson  of  Xew  Jersey  was  allowed 
to  proceed  for  5  additional  minutes.) 

Mr.  TuoMrsox  of  Xew  Jersey.  Mr  Chairman,  as  chairman  of  the 
House  Labor  Subcommittee  I  have  a  question  on  the  next  subsection 
410(b)(2)(B),  dealing  with  airline  pilots  which  I  understand  is 
designed  to  alleviate  certain  problems  which  pilots  have  encountered 
with  the  Internal  Revenue  Service  because  their  union-negotiated 
pension  plans  are  substantially  higher  than  those  of  other  employees 
represented  by  other  unions  on  various  airlines. 

Mr.  Chairman,  I  support  this  exception  but  I  am  concerned  that 
the  Service  not  construe  this  exception  so  as  to  preclude,  in  other 
multi-union  industries  such  as  maritime  and  construction,  unions  from 
negotiating  solid  pension  protections  for  their  members. 

Mr.  Chairman,  in  the  maritime  industry,  for  instance,  licensed 
pilots  and  engineers  might  negotiate  a  more  substantial  pension  plan 
than  another  union  covering  less  skilled  workers. 

Or,  on  construction  a  highly  skilled  craftsman,  such  as  an  elec- 
trican.  might  be  covered  by  a  higher  pension  than  a  relatively 
unskilled  employee. 

This  is  a  fact  of  life  in  this  industry,  and  to  my  knowledge,  the 
service  has  never  challenged  these  plans'  Surely,  the  committee  would 
not  knowingly  disturb  the  stabilized  conditions  in  other  multicraft 
situations,  specifically  to  relieve  the  airline  pilots'  problems. 
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Now,  Mr.  Chairman,  aside  from  skills,  as  the  Ways  and  Means 
Committee  points  out  in  its  report,  one  unit  of  workers  may  elect  to 
place  more  of  its  collective  bargaining  emphasis  upon  pensions,  than 
another  unit.  Indeed,  in  many  cases  it  has  been  impossible  to  persuade 
employee  units  to  forgo  present  compensation  for  future  pension 
protection. 

Mr.  Chairman,  am  I  correct  in  assuming  that  it  is  not  the  intent 
of  the  committee  in  specifically  alleviating  the  active,  ongoing  prob- 
lem of  the  airline  pilots,  and  foreclose  other  highly  skilled  workers  in 
other  craft  bargaining  situations,  such  as  maritime  and  construction, 
from  negotiating  with  their  employers  for  a  higher  pension  benefit, 
than  other  employees  of  such  employers. 

Mr.  Ullman.  If  the  gentleman  will  yield  further. 

Mr.  Chairman,  the  airline  pilots  provision  is  a  relief  provision.  It 
is  not  intended  to  tighten  the  coverage  requirements  under  present 
law.  If  the  plans  such  as  you  describe  meet  the  coverage  requirements 
under  present  law,  I  am  sure  they  will  continue  to  do  so  after  this 
bill  is  enacted. 

Mr.  Thompson  of  New  Jersey.  I  thank  the  gentleman. 

Mr.  Chairman,  I  yield  back  the  balance  of  my  time. 

The  Chairman  pro  tempore.  Are  there  further  amendments  to  part 
4  ?  If  not,  the  Clerk  will  read. 

The  Clerk  read  as  follows: 

******* 

[The  text  of  part  5  of  H.R.  12906  appears  on  pp.  2904-2922.] 

Mr.  Dent  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  part  5  be  considered  as  read,  printed  in  the  Record,  and 
open  to  amendment  at  any  point. 

The  Chairman  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  Pennsylvania  ? 

There  was  no  objection. 

Mr.  Moakley.  Mr.  Chairman.  I  move  to  strike  the  last  word. 

Mr.  Chairman,  I  have  a  question  to  ask  the  gentleman  from  Pennsyl- 
vania, the  chairman  of  the  committee  (Mr.  Dent)  concerning  section 
506  of  H.R.  12906,  titled  "Other  Agencies  and  Departments"'.  I  would 
like  to  know  whether  it  is  the  intent  of  this  section,  particularly  of  sec- 
tion b,  that  the  Secretary  shall  utilize  State  agencies  and  civil  service 
employees  where  competence  and  experience  is  already  established. 

For  example,  in  the  Sfate  of  Massachusetts,  the  health,  welfare,  and 
retirement  board  has  been  in  existence  since  1959.  It  has,  in  that  time, 
been  performing  many  of  the  functions  now  given  to  the  Secretary  in 
this  bill.  The  health,  welfare,  and  retirement  board  is  staffed  by  civil 
service  employees  who  qualified  for  their  positions  by  passing  exam- 
inations on  both  State  and  Federal  law. 

In  Massachusetts,  this  board  has  been  responsible  for  seeing  that 
plans  register,  file  annual  reports,  and  summaries  of  those  reports, 
file  plan  descriptions  and  provide  benefit  descriptions  and  financial 
statements  to  members. 

I  would  like  the  record  to  establish  as  the  legislative  history  of  this 
bill  whether  it  is  the  intent  of  Congress  that  an  agency  such  as  the 
Massachusetts  board  shall  be  utilized,  and  that  civil  service  employees. 
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many  of  whom  have  spent  their  careers  gaining  experience  in  this 
field,  should  also  be  utilized  by  the  Secretary. 

Mr.  Dent.  If  the  gentleman  will  yield,  yes,  we  expect  the  Secretary 
to  utilize  the  facilities  of  the  States  to  the  extent  possible  to  imple- 
ment the  overall  policy  of  this  bill  with  respect  to  plans  exempted 
from  the  disclosure  and  reporting  requirements  under  section  105  of 
the  bill. 

AMENDMENT  OFFERED  BY  MR.  BADILLO 

Mr.  Badillo.  Mr.  Chairman,  I  offer  an  amendment. 

The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Badillo :  Page  162,  insert  after  line  11  the  following : 

Subtitle  C — Voluntary  Portability  Program  for  Vested  Pensions 

PROGRAM  ESTABLISHED 

Sec.  601.  (a)  There  is  hereby  established  a  program  to  be  known  as  the  Volun- 
tary Portability  Program  for  Vested  Pensions  (hereinafter  referred  to  as  the 
"Portabilty  Program"),  which  shall  be  administered  by  and  under  the  direction 
of  the  Secretary.  The  Portability  Program  shall  facilitate  the  voluntary  transfer 
of  nonforfeitable  benefits  between  registered  pension  plans.  Nothing  in  this  sub- 
title or  in  the  regulations  issued  by  the  Secretary  hereunder  shall  be  construed 
to  require  participation  in  such  Portability  Program  by  a  plan  as  a  condition  of 
registration  under  section  512. 

(b)  Pursuant  to  regulations  issued  by  the  Secretary,  plans  registered  under 
section  512  may  apply  for  membership  in  the  Portability  Program,  and,  upon 
approval  of  such  application  by  the  Secretary,  shall  be  issued  a  certificate  of 
membership  in  the  Portability  Program  (plans  so  accepted  shall  be  hereinafter 
referred  to  as  "member  plans") . 

ACCEPTANCE  OF  DEPOSITS 

Sec.  602.  A  member  plan  shall,  pursuant  to  regulations  prescribed  by  the  Sec- 
retary, pay,  upon  request  of  the  participant,  to  the  fund  established  by  section 
603,  a  sum  of  money  equal  to  the  present  value  of  the  participant's  nonforfeitable 
rights  under  the  plan,  which  shall  be  in  settlement  of  such  nonforfeitable  rights, 
when  such  participant  is  separated  from  employment  covered  by  the  plan  before 
the  time  prescribed  for  payments  to  be  made  to  him  or  to  his  beneficiaries  under 
the  plan.  The  fund  is  authorized  to  receive  such  payments,  on  such  terms  as  the 
Secretary  may  prescribe. 

SPECIAL  FUND 

Sec.  603.  (a)  There  is  hereby  created  a  fund  to  be  known  as  the  Voluntary 
Portability  Program  Fund  (hereinafter  referred  to  as  the  "Fund").  The  Secre- 
tary shall  be  the  trustee  of  the  Fund.  Payments  made  into  the  Fund  in  accord- 
ance with  regulations  prescribed  by  the  Secretary  under  section  602  shall  be 
held  and  administered  in  accordance  with  this  subtitle. 

(b)  With  respect  to  such  Fund,  it  shall  be  the  duty  of  the  Secretary  to — 

(1)  administer  the  Fund: 

(2)  report  to  the  Congress  not  later  than  the  first  day  of  April  of  each  year 
on  the  operation  and  the  status  of  the  Fund  during  the  preceding  fiscal  year  and 
on  its  expected  operation  and  status  during  the  current  fiscal  year  and  the  next 
two  fiscal  years  and  review  the  general  policies  followed  in  managing  the  Fund 
and  recommend  changes  in  such  policies,  including  the  necessary  changes  in  the 
provisions  of  law  which  govern  the  way  in  which  the  Fund  is  to  be  managed ;  and 

(3)  after  amounts  needed  to  meet  current  and  anticipated  withdrawals  are  set 
aside,  deposit  the  surplus  in  interest-bearing  accounts  in  any  bank  the  deposits 
of  which  are  insured  by  the  Federal  Deposit  Insurance  Corporation  or  savings 
and  loan  association  in  which  the  amounts  are  insured  by  the  Federal  Savings 
and  Loan  Insurance  Corporation.  In  no  case  shall  such  deposits  exceed  10  per 
centum  of  the  total  of  such  surplus,  in  any  one  bank,  or  savings  and  loan 
association. 
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INDIVIDUAL  ACCOUNTS 

Sec.  G04.  The  Secretary  shall  establish  and  maintain  an  account  in  the  Fund 
for  each  participant  for  whom  the  Secretary  receives  payment  under  section  602. 
The  amount  credited  to  each  account  shall  be  adjusted  periodically,  as  provided 
by  the  Secretary  pursuant  to  regulations  to  reflect  changes  in  the  financial  condi- 
tion of  the  Fund. 

PAYMENTS  FROM   INDIVIDUAL  ACCOUNTS 

Sec  605.  Amounts  credited  to  the  account  of  any  participant  under  this  sub- 
title shall  be  paid  by  the  Secretary  to — 

(1)  a  member  plan,  for  the  purchase  of  benefit  rights  having  at  least  an  equiv- 
alent actuarial  value  under  such  plan,  on  the  request  of  such  participant  when  he 
becomes  a  participant  in  such  member  plans  : 

(2)  a  qualified  insurance  carrier  selected  by  a  participant  who  has  attained  the 
age  of  sixty-five,  for  the  purchase  of  a  single  premium  life  annuity  in  an  amount 
having  a  present  value  equivalent  to  the  amount  credited  to  such  participant's 
account,  or  in  the  event  the  participant  selects  an  annuity  with  survivorship  op- 
tions, an  amount  determined  by  the  Secretary  to  be  fair  and  reasonable  based  on 
the  amount  in  such  participant's  account ;  or 

(3)  to  the  designated  beneficiary  of  a  participant  in  accordance  with  regula- 
tions promulgated  by  the  Secretary. 

TECHNICAL   ASSISTANCE 

Sec.  606.  The  Secretary  shall  provide  technical  assistance  to  employers,  em- 
ployee organizations,  trustees,  and  administrators  of  pension  and  profit-sharing- 
retirement  plans  in  their  efforts  to  provide  greater  retirement  protection  for 
individuals  who  are  separated  from  employment  covered  under  such  plans.  Such 
assistance  may  include,  but  is  not  limited  to  (1)  the  development  of  reciprocity 
arrangements  between  plans  in  the  same  industry  or  area,  and  (2)  the  develop- 
ment of  special  arrangements  for  portability  of  credits  within  a  particular  in- 
dustry or  area. 

Amend  the  table  of  contents  of  the  bill  accordingly. 

Mr.  Badillo  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  the  amendment  be  considered  as  read  and  printed  in  the 
Record. 

The  Chairman  pro  tempore.  Is  there  objection  to  the  request  of  the 
gentleman  from  New  York? 

There  was  no  objection. 

(Mr.  Badillo  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Badillo.  Mr.  Chairman,  although  this  measure  on  the  whole  is 
sound,  it  contains  a  glaring  defect — the  failure  to  make  provision  for 
portability.  Even  though  the  measure  calls  for  the  establishment  of 
three  vesting  rules  aimed  at  increasing  a  worker's  pension  security, 
accrued  pension  rights  in  one  plan  without  any  provision  for  trans- 
ferring to  another  job  can  become  nothing  more  than  a  ball  and  chain 
by  which  older  workers  are  tied  to  inadequate  and  insecure  jobs.  I  do 
not  mean  to  minimize  the  importance  of  vesting  yet  a  vested  pension 
belongs  to  the  employee  and  he  must  have  the  right  to  move  to  some 
other  type  of  employment  in  some  other  area  if  he  so  chooses,  particu- 
larly if  he  is  required  to  do  so  by  economic  necessity.  As  Senator  Birch 
Bayh  so  aptly  noted  in  a  recent  article : 

For  a  country  that  prides  itself  on  a  mobile  population,  that  mobility  should 
not.  be  at  the  expense  of  the  individual  worker's  retirement  security. 

Portability  enables  a  worker  to  transfer  his  pension  rights  should 
he  decide  to  change  jobs  or  be  forced  to  do  so. 

With  a  changing  economy,  there  are  continuing  shifts  in  the  needs  of 
manpower.  Oftentimes,  however,  private  pensions  tend  to  act  as  an 
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unnecessary  barrier  to  labor  mobility  by  tieing  workers  to  a  particular 
employer.  During  his  appearance  before  the  House  General  Labor 
Subcommittee  last  year  Mr.  Ralph  Nader  very  perceptively  observed 
that— 

Without  some  sort  of  mechanism  to  make  pension  credits  portahle,  the  more 
mobile  employee  will  almost  invariably  end  up  with  a  lower  pension  at  retirement. 

Particularly  in  light  of  past  failings  in  the  private  pension  sector,  a 
worker  should  have  the  right  to  assemble  all  of  the  vested  pension  con- 
tributions he  had  made  during  his  working  years  into  one  sufficient 
benefit — one  based  on  contributions  which  have  earnings  and  growth  to 
the  final  day  of  his  active  employment. 

I  believe  that  a  meaningful  vesting  arrangement  will  furnish  work- 
ers with  much  needed  protection  for  their  accrued  pension  rights. 
By  the  same  token  I  feel  that  additional  security  is  required  and  I  am 
therefore  offering  an  amendment  which  seeks  to  establish  a  voluntary 
portability  program  for  vested  pensions. 

The  language  I  am  proposing  is  identical  to  that  contained  in  the 
original  Williams- Javits  bill  and  included  in  the  bill  passed  by  the 
Senate.  While  it  does  not  require  the  establishment  of  portability  pro- 
grams, it  does  encourage  their  formation  in  an  attempt  to  provide  the 
most  optimum  protection  to  workers.  Such  a  voluntary  portability  sys- 
tem would  permit  companies  to  allow  their  employees  to  carry  their 
vested  rights  from  one  company  to  another  when  changing  jobs. 

The  weakest  possible  portability  provision  is  what  is  contained  in 
the  Senate  bill.  Frankly,  I  would  have  preferred  to  support  the  much 
more  substantive  proposal  which  was  offered  by  the  senior  Senator 
from  Indiana  (Mr.  Ilartke)  under  which  a  mandatory  portability  pro- 
gram would  be  established,  including  the  creation  of  a  national  pension 
clearing-house  or  regional  ones  to  coordinate  portability  activities. 
Unfortunately,  the  parliamentary  situation  is  such  that  I  would  prob- 
ably not  be  able  to  propose  this  more  comprehensive  plan  and  must 
therefore  offer  the  voluntary  system.  While  some  may  believe  that  it  is 
foolish  to  propose  a  voluntary  system  which  many  pension  plans  will 
not  choose  to  join.  I  feel  very  strongly  that  the  principles  of  portability 
must  be  established  and  that  we  must  have  a  foundation  upon  which  to 
build  for  future — and  hopefully  more  concrete — legislation. 

There  are  those  who  contend  that  a  fully  vested  pension  will  pre- 
clude the  necessity  for  portability.  It  must  be  realized,  however,  that 
inflation  will  seriously  erode  the  value  of  vested  credits  and  that  a 
benefit  which  is  vested  but  not  portable  is  not  available  in  the  event 
of  disablement.  Further,  as  Senator  Hartke  stated  during  Senate 
debate  on  the  pension  legislation  "Vesting  without  portability  will 
often  prove  inadequate  because  employees  will  not  feel  the  vested 
benefit  alone  is  dependable  and  so  may  withdraw  from  the  plan,  there- 
by losing  valuable  credits."  Thus,  vesting  and  portability  cannot  be 
considered  to  provide  the  same  protections. 

We  must  also  consider  the  fact,  Mr.  Chairman,  that  workers  in  this 
country  do  not  typically  remain  with  one  employer  during  a  lifetime. 
A  Labor  Department  job  tenure  study  shows  that  the  median  employ- 
ment period  for  men  at  ages  45  through  49  was  10.2  years,  for  men 
40  through  44  it  was  8.4  years  on  their  current  job  and  only  5.8  years 
for  men  aged  35  to  39.  The  figures  for  women  were  significantly 
lower — as  low  as  2.6  years  for  women  at  ages  35  through  39.  This  study 
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also  revealed  that,  in  the  wholesale  and  retail  trades,  for  example,  the 
median  years  of  employment  for  men  between  25  and  44  was  3.3  years, 
as  compared  with  1.5  for  women  in  the  same  age  bracket,  and  that  for 
male  workers  over  the  age  of  45  it  was  8.8  years  and  for  women  in  the 
same  category,  4.9  years.  Thus,  in  a  society  in  which  individual  and 
corporate  mobility  is  increasing,  there  is  a  clear  and  intensified  need 
for  pension  credit  accumulation  for  employees  as  they  move  from  one 
job  to  another,  often  in  different  locations  throughout  the  country. 

Opponents  of  portability  argue  that  there  are  too  many  complexities 
involved  with  implementing  such  a  system  and  maintain  that  port- 
ability would  cause  more  rigidities  which  would  possibly  retard  fur- 
ther pension  growth.  The  contention  that  it  would  be  too  difficult  to 
establish  and  carry  out  a  portability  system  is  simply  a  bureaucratic 
ploy  to  avoid  doing  it  and  I  believe  that  the  fears  about  possibly  re- 
tarding pension  growth  are  unfounded.  Others  maintain  that  a  port- 
ability system  should  not  be  implemented  at  this  time  as  it  requires 
further  study — another  typical  delaying  tactic.  However,  it  is  for 
these  reasons  that  I  have  chosen  a  voluntary  system.  Thus,  not  only 
would  a  mechanism  exist  under  which  workers'  pension  rights  can 
be  further  protected  and  liberalized  but  there  would  also  be  a  device 
whereby  some  practical  experience  could  be  gained  with  a  view  toward 
determining  the  efficacy  of  requiring  the  implementation  of  port- 
ability programs.  I  urge,  therefore,  the  adoption  of  my  amendment 
and  hope  that  employers  will  see  fit  to  undertake  the  establishment  of 
meaningful  portability  programs  so  that  American  workers  may  have 
greater  mobility  in  the  labor  market. 

(Mr.  Erlenborn  asked  and  was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  Erlexborx.  Mr.  Chairman,  I  rise  in  opposition  to  the  amend- 
ment. 

Mr.  Chairman,  I  understand  that  the  provision  being  offered  by  the 
gentleman  from  New  York  (Mr.  Badillo)  is  the  same  provision  as  the 
Senate-passed  bill  relative  to  portability. 

I  would  point  out.  because  I  do  not  think  it  has  been  made  clear,  that 
the  only  thing  that  is  portable — the  only  thing  that  is  portable — under 
that  provision  is  a  vested  right.  A  lot  of  people  have  the  idea  that  port- 
ability means  that  a  worker  can  work  a  couple  of  years  here  and  a  cou- 
ple of  years  there  and  total  them  all  up  and  then  get  a  nice  pension. 
This  portability  is  not  that  sort  of  provision.  A  worker  must  have  a 
vested  rinht  bpfore  it  even  becomes  portable  under  a  portability  plan. 

Even  the  AFL-CIO  in  their  commentary  on  this  bill  pointed  out 
that  cashing  out  a  vested  right  and  moving  it  to  another  place  will 
mean  the  employee  ultimately  will  wind  up  with  less  of  a  pension 
than  if  he  draws  his  pensions  from  those  several  employers  where  he 
has  vested  rights. 

There  is  no  strong  push  behind  this  portability  provision.  This  is 
not  going  to  do  what  many  employees  would  like  to  have  done. 

Mi-.  Nader  in  talking  about  portability  did  not  have  this  in  mind  at 
all.  I  was  there  and  I  know  what  he  was  talking  about.  He  wanted 
us  to  prohibit  defined  benefit  pension  plans  from  even  being  carried  on. 
Mr.  Nader  wanted  us  to  move  to  a  money  purchase  plan. 

In  effect,  money  purchase  is  a  savings  account,  so  that  when  people 
retire,  they  can  draw  out  what  was  put  in,  but  when  they  run  out  of  it 
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they  have  no  further  retirement  security,  so  that  Mr.  Nader's  sugges- 
tions really  fell  on  deaf  ears  on  both  sides  of  the  aisle. 

Mr.  Chairman,  I  would  just  say  that  any  attempt  to  add  portability 
to  this  bill  does  no  good  for  the  working  men  and  women  of  this 
country.  It  is  not  supported  by  the  AFL-CIO  to  my  knowledge,  be- 
cause they  had  nothing  good  to  say  about  it. 

Mr.  Chairman,  I  would  hope  that  the  amendment  would  be  defeated. 

Mr.  Badillo.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Erlexborn.  Mr.  Chairman,  I  yield  to  the  gentleman  from  New 
York. 

Mr.  Badillo.  Mr.  Chairman,  I  agree  with  the  gentleman  that  the 
provision  in  the  Senate  bill  is  a  weak  provision.  I  said  that  I  would  like 
to  have  at  the  same  time  a  stronger  provision,  as  Mr.  Nader  and  other 
people  would  want. 

I  am  pointing  out  that  because  we  have  a  weak  provision  in  the 
Senate  bill  is  no  reason  to  have  no  provision  at  all.  Let  us  have  at  least 
a  provision  that  will  give  rights  where  there  is  total  vesting.  My 
amendment  would  get  the  principle  of  portability  put  into  the  bill, 
so  that  at  a  later  time  we  can  get  the  strong  kind  of  provision  I  feel 
is  necessary. 

Mr.  Erlenborn.  Mr.  Chairman,  I  appreciate  what  the  gentleman 
wants  to  do,  but  I  would  say  that  this  is  not  just  a  weak  provision.  It 
is  a  provision,  if  it  were  utilized,  which  would  reduce  the  benefits  that 
employees  can  expect  to  get  when  they  retire.  This  is  worse  than  no 
provision  at  all. 

Mr.  Dent.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Erlenborn.  Mr.  Chairman,  I  yield  to  the  gentleman  from 
Pennsylvania. 

Mr.  Dent.  Mr.  Chairman,  I  join  with  the  gentleman  from  Illinois  in 
his  opposition.  The  simple  fact  is  that  under  present  law  everything 
that  this  particular  amendment  purports  to  do  can  and  is  being  done. 
It  is  a  question  of  voluntary  acceptance  of  one  plan  by  another.  There 
is  nothing  that  can  add  anything  to  that. 

Mr.  Chairman,  I  pointed  out  to  the  Senators  that  they  had  just  put 
a  lot  of  wordage  into  the  bill  that  did  not  do  any  more  than  they  could 
do  now  except  give  a  promise  that  could  not  be  kept,  because  at  this 
moment,  as  the  gentleman  knows,  we  have  worked  7  years  on  this. 
Much  of  that  time  has  been  on  the  question  of  portability,  and  no 
agency  has  been  able  to  give  us — including  organized  labor,  the  man- 
agers of  many  plans  in  the  country,  insurance  companies,  bankers, 
actuarial  experts — no  one  has  been  able  to  give  us  any  kind  of  an 
estimate,  any  kind  of  a  proposition  that  would  be  workable  among 
over  155,000  plans  plus  about  200,000  individual  plans. 

Mr.  Chairman,  I  agree  with  the  gentleman  from  Illinois  that  this 
amendment  ought  to  be  defeated. 

Mr.  Ullman.  Mr.  Chairman,  I  rise  in  opposition  to  the  amendment. 

Mr.  Chairman,  I  want  to  say  that  this  provision  on  portability  is 
taken  from  the  old  Senate  bill,  which  the  Senate  itself  did  not  see  fit 
to  adopt.  This  provision  in  any  case  is  defective  because  if  funds  are 
moved  from  a  private  pension  program  into  the  portability  fund, 
this  would  be  a  taxable  transaction  and  that  would  render  the  whole 
program  useless. 
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Therefore,  I  hope  we  vote  the  amendment  down,  and  let  us  take  up 
the  subject  of  portability  in  a  responsible  way  sometime  in  the  future. 

The  Chairman  pro  tempore.  The  question  is  on  the  amendment 
offered  by  the  gentleman  from  New  York  (Mr.  Badillo). 

The  amendment  was  rejected. 

Mr.  Dent.  Mr.  Chairman,  we  have  no  further  amendments. 

The  Chairman  (Mr.  Boland).  If  there  are  no  further  amendments 
to  title  I,  under  the  rule,  the  bill  H.R.  12855  as  title  II  of  said  sub- 
stitute is  considered  as  having  been  read  for  amendment. 

No  amendments  are  in  order  to  title  II  except  amendments  offered 
by  the  Committee  on  Ways  and  Means  which  are  not  subject  to  amend- 
ment, and  germane  amendments  to  subsections  2001(a)(1)(A), 
2001(a)  (2),  2001(b)  and  2001(e)  (3)  of  title  II. 

Are  there  any  amendments  from  the  Committee  on  Ways  and 
Means  to  title  II  of  the  substitute  ? 

[The  text  of  H.R.  12855  and  the  report  thereon  appear  on  pp.  2924, 
3115.] 

AMENDMENTS  OFFERED  BY  MR.  ULLMAN 

Mr.  Ullman.  Mr.  Chairman,  I  offer  a  series  of  both  technical  and 
conforming  amendments.  I  ask  unanimous  consent  that  they  be  con- 
sidered en  bloc. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Oregon? 

There  was  no  objection. 

The  Clerk  read  as  follows : 

Amendments  offered  by  Mr.  Ullman  : 

Page  163,  beginning  in  line  17,  strike  out  "the  later"  and  insert  in  lieu  thereof 
"any". 

Page  164,  strike  out  line  1  through  line  4,  and  insert  in  lieu  thereof  the  fol- 
lowing : 

"(A)  in  the  case  of  an  employee  who  begins  his  period  of  service  on  or  after 
the  date  he  attains  the  age  of  24,  the  date  on  which  he  completes  1  year  of 
service ;  or 

"(B)  in  the  case  of  an  employee  who  begins  his  period  of  service  before  he 
attains  the  age  of  24,  the  date  on  which  he  completes  3  years  of  service  or  the 
date  on  which  he  attains  25  years  of  age,  whichever  date  is  earlier. 

Page  164,  line  9,  strike  out  "subparagraph  (B)"  and  insert  in  lieu  thereof  "this 
paragraph". 

Page  164,  strike  out  line  10  and  insert  in  lieu  thereof  the  following : 
by  substituting  for  subparagraphs  (A),  and  (B)   "the  date  on  which  he  com- 
pletes 3  years  of  service". 

Page  224,  line  7,  strike  out  "and  (15)."  and  insert  in  lieu  thereof  "(15)". 

Page  293.  line  17,  strike  out  ",  and  (19) ". 

Page  315,  line  20,  strike  out  "preferences"  and  insert  in  lieu  thereof 
"preferences)". 

Page  323,  line  7,  after  the  period  insert :  "In  the  case  of  an  annuity  contract  de- 
scribed in  section  403(b),  the  preceding  sentence  shall  apply  only  to  the  portion 
of  the  annuity  contract  which  exceeds  the  limitation  of  subsection  (b)  or  the 
limitation  of  subsection  (c),  whichever  is  appropriate,  and  the  amount  of  the 
contribution  for  such  portion  shall  reduce  the  exclusion  allowance  as  provided  in 
section  403(b)  (2)". 

Page  332,  line  12,  after  "allowance"  insert  "as". 

Page  335,  line  9,  strike  out  "(e)". 

Pnere  327,  after  line  23,  insert  the  following  new  paragraph  : 

"(4)  Special  Rule  for  Section  403(b)  Contracts  Purchased  by  Educa- 
tional Institutions. — In  applying  paragraph  (1)  (B)  in  the  case  of  amounts 
contributed  for  an  annuity  contract  described  in  section  403(b)  for  the  year  in 
which  occurs  a  participants'  separation  from  service  for  an  educational  institu- 
tion (within  the  meaning  of  section  151(e)  (4) ),  the  amount  taken  into  account 
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under  paragraph  (1)  (B)  shall  be  not  less  than  the  amount  of  the  exclusion  allow- 
ance which  would  be  determined  under  section  403(b)  (2)  (without  regard  to  this 
section)  for  the  participant's  taxable  year  in  which  such  subsection  occurs  if — 

"(A)  tbe  participant's  years  of  service  were  computed  only  by  taking  Into 
account  his  service  for  the  employer  during  the  4-year  period  ending  on  the  date 
of  such  separation,  and 

"(B)  the  participant's  includible  compensation  were  an  amount  equal  to  one- 
fourth  of  the  aggregate  amount  of  compensntion  for  such  4-year  period  which  is 
received  from  the  educational  institution  and  which  is  includible  in  gross  income 
(computed  without  regard  to  sections  105(d)  and  911  and  computed  by  excluding 
any  amount  contributed  by  the  employer  for  any  annuity  contract  to  which  sec- 
tion 403(b)  applies). 

This  paragraph  shall  apply  only  if  the  taxpayer  elects  its  application  at  the 
time  and  in  the  manner  provided  under  regulations  prescrihed  by  the  Secretary 
or  his  delegate.  Not  more  than  one  election  may  be  made  under  this  paragraph 
with  respect  to  any  individual." 

Page  338,  strike  out  lines  15  and  16  and  insert :  "by  the  sum  of  (A)  the  amount 
of  the  tax  imposed  by  paragraph  (1)  (A)  paid  with  respect  to  such  other  dis- 
tributions, plus  (A)  that  portion  of  the  tax  on  the  aggregated  total  taxable 
amounts  which  is  attributable  to  annuity  contracts." 

Page  343,  strike  out  line  14  and  all  that  follows  down  through  line  19  and  insert 
in  lieu  thereof  the  following : 

(H)  Minimum  Period  of  Service. — No  amount  distributed  to  an  employee  from 
or  under  a  plan  may  be  treated  as  a  lump  sum  distributed  under  subparagraph 
(A)  unless  he  has  been  a  participant  in  the  plan  for  5  or  more  taxable  years 
before  the  taxable  year  in  which  such  amounts  are  distributed. 

Mr.  Ullman  (during  the  reading).  Mr.  Chairman,  I  ask  unanimous 
consent  that  the  amendments  be  considered  as  read  and  printed  in  the 
Kecord. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Oregon  ? 

There  was  no  objection. 

Mr.  Ullman.  Mr.  Chairman,  on  behalf  of  the  Ways  and  Means  Com- 
mittee I  offer  the  following  technical  amendments  to  sections  2003  and 
2004  of  the  substitute.  The  amendments  to  section  2004  clarify  two 
items  with  regard  to  the  tax  treatment  of  lump-sum  distribution.  The 
first  of  these  two,  on  page  338  of  the  substitute,  makes  it  clear  that  a 
tax  is  not  to  be  imposed  on  an  annuity  contract  distributed  as  part 
of  a  lump-sum  distribution.  The  second  of  these  amendments,  to  page 
343  of  the  substitute  amendment,  makes  it  clear  that  there  is  no  change 
in  the  present  provision  of  the  tax  laws  that  exclude  from  current 
taxation  the  unrealized  appreciation  in  employer  securities  attributa- 
ble to  the  amount  contributed  by  the  employee.  Any  such  appreciation 
will,  of  course,  be  taxed  when  it  is  realized. 

Both  of  these  amendments,  I  emphasize,  are  designed  to  make  it 
clear  that  present  law  is  unchanged  by  the  bill. 

The  other  two  amendments,  to  section  2003,  deal  with  so-called  tax- 
sheltered  annuities.  The  amendment  to  page  327  of  the  substitute 
amendment  permits  employers  of  people  such  as  school  teachers  to 
make  "catch-up"  purchases  of  tax-sheltered  annuities  for  the  school 
teacher  in  an  amount  no  greater  than  that  permitted  by  current  law, 
even  though  this  "catch-up"  payment  would  otherwise  violate  certain 
of  the  limitations  on  contributions  imposed  by  the  bill.  Such  a  "catch- 
up" contribution  could  be  made,  first,  only  once  in  the  teacher's  life- 
time ;  second,  could  "catch-up"  only  for  contributions  not  made  during 
the  prior  3  years;  third,  could  be  made  only  for  the  voar  in  which  the 
teacher  leaves  the  job:  and  fourth,  could  in  no  event  exceed  the  $25,000 
annual  limit  on  contributions. 
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The  other  amendment  to  this  section,  to  page  323  of  the  substitute 
amendment,  provides  that,  if  the  employer  makes  a  contribution  to  a 
tax-sheltered  annuity  plan  in  excess  of  the  maximum  permitted 
amounts,  then  the  employee  is  going  to  have  to  take  into  income  the 
amount  of  this  excess.  There  was  concern  that  the  bill  could  have  been 
read  to  require  the  entire  payment  to  be  taken  into  the  employee's  in- 
come if  there  was  even  1  penny  of  excess  contribution  and  we*  did  not 
want  to  leave  room  for  the  bill  to  be  interpreted  to  reach  that  very 
severe  result. 

Finally  we  have  offered  an  amendment  to  conform  to  the  change 
made  by  the  Abzug  amendment  to  title  I. 

Mr.  Schxeebeli.  Mr.  Chairman.  I  move  to  strike  the  requisite  num- 
ber of  words. 

Mr.  Chairman.  I  rise  in  support  of  the  amendments,  as  outlined  by 
the  gentleman  from  Oregon  (Mr.  Ullman).  the  chairman  of  the 
committee. 

The  Chairman.  The  question  is  on  the  amendments  offered  by  the 
gentleman  from  Oregon  (Mr.  Ullman). 

The  amendments  were  agreed  to. 

AMENDMENTS  OFFERED  BY  MR.  REUSS 

Mr.  Reuss.  Mr.  Chairman,  I  offer  several  amendments,  and  I  ask 
unanimous  consent  that  they  be  considered  en  bloc. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Wisconsin  i 

There  was  no  objection. 

The  Clerk  read  as  follows : 

Amendments  offered  by  Mr.  Reuss  :  Section  2001  is  amended — 

( 1 )  at  page  280,  lines  9  through  17.  paragraph  (1)  of  subsection  (a),  to  read  as 
follows  : 

••  ( 1 1  Paragraph  (1)  of  section  401  ( e)  is  amended  by  striking  out  "subject  to  the 
provisions  of  paragraph  (2)'  and  inserting  in  lieu  thereof  'subject  to  paragraphs 
(2)  and  (l)v' 

(2)  at  page  2S0.  lines  18  through  21.  paragraph  (2)  of  subsection  (a),  by 
striking  out  the  paragraph  and  renumbering  subsequent  paragraphs  accordingly. 

(3)  at  page  2S1.  lines  8  through  15.  subsection  (b),  by  striking  out  the  subsec- 
tion and  renumbering  subsequent  subsections  accordingly. 

ill  at  page  288.  line  1.  paragraph  (3)  of  subsection  (el.  by  striking  out 
"$7,500"  and  inserting  in  lieu  thereof  "$2,500". 

(Mr.  Reuss  asked  and  was  given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  Reuss.  Mr.  Chairman,  the  Committee  on  Ways  and  Means  bill 
would  extend  the  so-called  Keogh  plan  deduction  for  professional  peo- 
ple, self-employed  people,  from  $2,500,  where  it  has  been  for  some 
years,  to  $7,500.  My  amendment  would  keep  it  where  it  now  is. 

There  are  two  reasons  for  my  amendment. 

In  the  first  place,  the  $7,500  deduction  which  would  be  allowed  if  the 
amendment  is  not  adopted  would  give  a  doctor  or  a  dentist  or  an  ac- 
countant making  $50,000  a  year  the  equivalent  of  a  check  for  83.750. 
I  say  that,  because  he  would  be  in  the.  50-percent  bracket  and  allow- 
ing him  a  tax-free  deduction  of  87.500  would  have  that  effect. 

This  at  a  time  when  millions  upon  millions  of  modest-income  people, 
those  making  $1  5.000  a  year  and  less,  are  being  very  badly  hit  by  the 
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very  sharp  increases  in  their  payroll  taxes  of  the  last  year  or  two.  and 
when  thev  are  being  further  buffeted  by  an  inflation  in  food  and  fuel 
which  falls  upon  them  with  a  particular  burden.  For  us  to  give  a  very 
substantial  tax  reduction  to  people  in  the  upper  5  percent  of  the  income 
receivers  while  forgetting  all  about  the  lower  income  two-thirds  of  the 
American  families  seems  to  me  to  be  a  badly  skewed  sense  of  priorities. 

The  tax  preference  being  granted  here  would  cost  taxpayers  S17~> 
million  a  year.  Those  who  do  not  get  it.  of  course,  will  have  to  pay  for 
it,  and  that,  in  my  judgment,  compounds  the  inequity. 

It  will  be  said.  uOh,  you  have  to  do  something  for  the  $50,000-a-year 
doctor,  lawyer,  or  professional  person,  because  if  he  belonged  to  a  cor- 
porate pension  plan  and  was  an  employee  or  officer  of  a  corporation,  he 
would  be  allowed  to  deduct  a  very  large  sum.  up  to  about  $35,000  a 
year.v  Well,  that  is  true,  but  the  answer  is  not  to  pile  loophole  upon 
loophole. 

We  should  lower  the  preference  to  corporate  pension-holders. 

Unfortunately,  the  rule  which  confronts  us,  one  that  does  not  allow 
germane  amendments  except  in  the  one  instance,  prevents  our  attack- 
ing that  which  really  ought  to  be  attacked:  namely,  the  practically 
unlimited  bonanza  offered  very  wealthy  people  under  corporate  pen- 
sion plans.  It  is  true  that  the  bill  does  set  a  limit  of  about  $75,000  a 
year  pension  which  could  be  drawn  on.  a  level  corresponding  to  about  a 
100  a  year  input,  but  this  is  wholly  out  of  line  in  the  single  equity. 
If  the  Ways  and  Means  Committee  would  let  us.  we  ought  to  reduce  the 
corporate-plan  preference. 

A  second  reason  for  not  going  along  with  the  committee  in  this  $7,50< » 
tax  preference  is  that  it  would  leave  a  terrible  hodge-podge  in  our  sys- 
tem. If  you  are  the  beneficiary  of  a  qualified  corporate  pension,  you 
get  $35,000  a  year,  approximately  tax  free.  If  you  are  a  self-employed 
professional  with  a  qualified  Keogh  plan,  you  get  $7,500  a  year.  But 
if  you  are  a  mobile  engineer  or  a  fishery  worker  or  some  one  of  the  40 
million  workers  in  this  country  who  are  working  for  a  corporation 
without  a  qualified  pension  plan,  then  your  maximum  is  $1,500  a  year. 
What  kind  of  justice  is  this  \ 

I  suggest  that  this  $35,000  or  $7,500  or  $1^500  represents  the  approxi- 
mate disparate  political  weights  of  these  various  groups  rather  than 
any  real  attempt  to  do  equity. 

By  telling  the  Committee  on  Ways  and  Means  that  we  in  the  House 
here  are  perfectly  capable  of  making  basic  tax  judgments  ourselves, 
and  by  voting  in  favor  of  the  amendment  I  offer,  we  will  get  our  tax- 
writing  committees  to  introduce  some  equity  into  the  disparate  differ- 
ential treatment  of  these  various  income  tax  groups. 

Therefore.  Mr.  Chairman.  I  urge  Members  to  vote  in  favor  of  the 
amendment  I  have  offered,  so  as  to  leave  the  situation  where  it  now  is. 

Mrs.  Griffiths.  Mr.  Chairman,  I  move  to  strike  out  the  last  word. 

(Mrs.  Griffiths  asked  and  was  given  permission  to  revise  and  extend 
her  remarks.) 

Mrs.  Griffiths.  Mr.  Chairman.  I  oppose  the  amendment  offered 
by  the  gentleman  from  Wisconsin  (Mr.  Reuss).  I  would  like  to  point 
out  that  in  this  bill  there  are  only  three  efforts  to  try  to  bring  closer 
together  the  tax-deferred  retirement  savings  of  different  groups.  One 
of  those  is  the  limitation  of  S25,000  per  year,  or  25  percent  of  the  in- 
come which  applies  to  a  corporate  deferred  contribution  pension  plan. 
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The  second  one  is  this  effort  to  raise  the  Keogh  plan  from  $2,500  to 
$7,500.  And  the  third  is  the  attempt  to  give  all  individuals  who  were 
not  under  corporate  or  Keogh  plans  the  right  to  save  $1,500  a  year. 

The  real  effort  in  this  bill  is  to  see  to  it  that  the  money  that  has 
been  set  aside  from  tax  stream  is  used  so  that  the  people  who  a 
supposed  to  get  pensions  really  do  get  them. 

All  pensions,  as  far  as  I  know,  are  paid  for,  either  originally  from 
tax  free  money,  or  finally  they  are  paid  out  of  the  tax  stream. 

If  there  were  a  real  effort  on  the  part  of  the  gentleman  from  Wis- 
consin who  offered  this  amendment,  to  knock  down  the  $25,000  maxi- 
mum contribution  to  a  corporate  plan — that  comes  out  of  the  tax 
stream — I  might  go  along  with  the  gentleman.  But  I  would  like  to 
show  you  what  the  gentleman  really  is  doing. 

As  most  of  the  Members  are  aware,  I  am  going  to  leave  the  Congress 
at  the  end  of  this  year.  For  20  years  I  have  paid  into  a  pension  fund, 
along  with  the  rest  of  the  Members,  and  when  I  leave  here  I  will 
draw  a  pension  of  $21,250  a  year.  My  husband  and  I  went  to  the  same 
schools,  and  got  approximately  the  same  grades,  and  my  husband 
is  a  lawyer.  He  has  never  had  an  opportunity  to  pay  into  a  corporate 
pension  fund.  The  only  money  that  he  could  have  saved  before  taxes 
would  have  been  if  he  had  set  up  a  Keogh  plan  for  his  law  firm  cover- 
ing everybody  else,  along  with  himself. 

I  would  like  to  point  out  to  the  Members  that  we  here  in  Congress 
are  a  favored  few.  The  $20,000  that  people  who  retired  drew  last  year, 
has  increased  within  the  last  11  months,  I  believe  6  percent  at  one  time, 
and  5  percent  at  another  time.  If  I  were  lucky  enough  to  live  to  the 
beginning  of  the  next  century  my  pension  would  be  more  than  $40,000 
a  year,  but  every  cent  that  I  put  into  that  pension  fund  will  be  with- 
drawn by  the  time  I  have  been  gone  for  17  months. 

What  the  gentleman  from  Wisconsin  (Mr.  Reuss)  is  attempting  to 
do  is  to  say  that  doctors  and  lawyers  who  are  going  to  draw  their 
money  under  the  Keogh  plan,  are  all  wealthy,  but  he  is  quite  wrong, 
because  the  wealthy  law  firms  have  already  incorporated,  and  so  have 
the  wealthy  medical  firms,  and  so  they  are  putting  $25,000  yearly 
into  a  plan,  which  can  pay  them  $75,000  yearly.  We  have  a  distinction 
between  those  who  incorporate  and  those  who  do  not.  And  what  the 
gentleman  from  Wisconsin  is  attempting  to  do  will  affect  those  who 
are  not  incorporated.  And  those  who  do  not  incorporate  will  include, 
although  perhaps  it  is  not  even  popular  to  think  of  it  now,  the  man 
who  runs  the  gas  station,  the  man  who  runs  the  grocery  store,  the  man 
who  runs  the  pharmacy,  anyone  who  has  a  plumbing  concern,  or  any 
other  of  these  people  who  run  an  individual  business,  the  grocer, 
the  candlestick  maker,  the  baker,  the  farmer,  and  whoever  else  may  be 
running  individual  businesses.  If  we  go  along  with  the  gentleman 
from  Wisconsin,  we  are  now  saying  to  these  people,  we  will  let  you 
put  only  $2,500  a  year  into  your  pension  plan. 

Also,  we  will  require  them  to  cover  everyone  else  in  their  firm  in 
this  case.  But  we  will  also  say,  we  will  let  you  take  $1,500  a  year  if 
you  do  not  cover  anybody.  This  does  not  make  sense. 

I  have  the  highest  regard  for  the  gentleman  from  Wisconsin,  but 
in  this  particular  amendment  he  could  not  be  more  unfair.  He  could 
not  be  more  wrong.  What  he  is  really  doing  is  hitting  at  the  person  in 
our  society  who  is  taking  all  of  the  risks. 
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The  Chairman.  The  time  of  the  gentlewoman  has  expired. 

(By  unanimous  consent,  Mrs.  Griffiths  was  allowed  to  proceed  for 
2  additional  minutes.) 

Mrs.  Griffiths.  lie  is  hitting  the  private  entrepreneur.  He  is  hit- 
ting the  person  who  is  attempting  to  cover  all  of  the  other  employees. 
He  is  not  objecting  to  the  large  corporate  pensions.  He  is  not  really 
objecting  to  the  fact  that  Congressmen  are  drawing  pensions.  These 
pensions  all  come  out  of  the  tax  stream,  too.  The  only  person  he  is 
objecting  to  is  the  very  person  who  made  America.  It  is  a  part  of  the 
American  tradition  that  one  start  on  his  own  and  work.  We  are  doing 
equity  for  everybody  else,  but  that  man. 

Mr.  Chairman.  I  hope  the  Members  resoundingly  defeat  this  amend- 
ment and  give  those  who  are  on  their  own  a  chance. 

Mr.  Schneebeli.  Mr.  Chairman,  I  move  to  strike  the  last  word. 

(Mr.  Schneebeli  asked  and  was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  Schneebeli.  Mr.  Chairman,  I  join  the  gentlewoman  from  Mich- 
igan in  opposing  this  amendment.  I  should  like  to  supplement  some  of 
the  figures  which  she  has  submitted. 

Under  existing  law  there  is  virtually  no  limitation  on  what  a  corpo- 
rate officer  can  put  into  a  pension  plan.  In  this  bill  we  have  included 
separate  limitations  on  defined  contribution  plans  amounting  to  25 
percent  of  his  income  up  to  $25,000,  and  for  defined  benefits  plans 
an  amount  necessary  to  fund  a  pension  equal  to  100  percent  of  an  em- 
ployees' high  3-year  average  salary  not  to  exceed  $25,000. 

If  we  went  along  with  the  proposal  of  the  gentleman  from  Wis- 
consin, the  self-employed  individual  would  be  limited  to  $2,500  a 
year,  one-tenth  of  what  this  bill  proposes  for  a  qualified  defined  con- 
tribution plan.  What  has  happened  as  a  result  of  this  differential  \ 
Between  1968  and  1971  the  law  corporations  that  were  formed  by 
individuals  have  increased  from  158  to  3,000.  The  medical  corporations 
in  that  same  period  of  time  increased  from  1,600  to  19,000.  They 
were  driven  to  incorporate  because  of  the  limitation  imposed  upon 
the  self-employed. 

Mr.  Conable.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Schneebeli.  I  yield  to  the  gentleman  from  New  York. 

Mr.  Coxable.  I  thank  the  gentleman  for  yielding. 

I  would  like  to  associate  myself  with  his  remarks  and  with  the  re- 
marks of  the  gentlewoman  from  Michigan. 

It  seems  to  me  this  is  one  of  the  very  important  public  policy  points 
involved  in  having  a  reasonable  limitation  on  Keogh  plans  instead  of 
the  limitation  we  have  had  now  for  the  past  12  years.  That  is,  we  have 
been  forcing  people  to  incorporate  in  order  to  achieve  the  tax  benefits 
they  can  get  through  incorporation,  rather  than  permitting  them  the 
natural  way  in  which  they  would  do  business,  namely,  as  a  proprietor- 
ship or  partnership.  As  long  as  we  have  the  kind  of  malpractice  in- 
surance we  have  now.  there  is  no  other  reason  for  the  professional  cor- 
poration. I  suspect,  then  that  they  want  to  take  advantage  of  very 
generous  deductions  available  to  corporate  officers.  This  increase  in 
permitted  Keogh  deductions  is  far  preferable.  We  need  the  symmetry 
of  this  in  the  law. 

I  should  like  to  support  the  position  enunciated  by  the  gentleman 
from  Pennsylvania  and  the  gentlewoman  from  Michigan. 
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Mr.  Sciixeebeli.  To  proceed  further  with  this  comparison,  were  we 
to  limit  the  self-employed  individual  to  $2,500  a  year — and  we  are 
talking  about  the  gas  station  operator  as  well  as  the  professional — we 
would  just  drive  them  into  corporations.  This  $2,500  limit  was  estab- 
lished in  19G2.  Since  that  time  the  income  of  this  class  of  people  has 
increased  by  88  percent, 

To  get  this  thing  into  perspective,  the  present  pension  laws  cost  the 
Treasury  $4  billion. 

This  bill  adds  another  $460  million  in  Treasury  loss,  and  of  this 
$460  million  there  is  $175  million  which  could  be  attributed  to  the  in- 
crease from  $2,500  to  $7,500  for  the  self-employed. 

Because  of  all  the  facts  recited  it  would  seem  this  House  should 
agree  that  the  amendment  offered  by  the  gentleman  from  Wisconsin 
should  be  voted  down. 

Mr.  Seiberlixg.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Sciixeebeli.  I  yield  to  the  gentleman  from  Ohio. 

Mr.  Seiberlixg.  Mr.  Chairman,  I  would  like  to  ask  the  gentleman, 
since  he  is  the  ranking  minority  member  on  the  committee,  why  it  is 
that  the  very  first  tax  bill  that  Ave  come  out  with  in  this  session  of 
the  Congress,  after  all  the  pressure  that  has  been  put  on  for  some  gen- 
eral tax  reform  and  loophole  closing  and  relief  for  the  average  per- 
son, especially  on  the  payroll  tax  that  has  gone  up  again  this  year — 
after  all  the  talk  about  tax  reform  during  the  past  several  years,  that 
the  very  first  thing  we  bring  out  which  provides  relief  for  the  tax- 
payer, is  for  those  in  the  higher  tax  brackets. 

Mr.  Sciixeebeli.  We  have  incorporated  a  major  provision  in  this 
legislation — known  as  IRA— which  allows  the  fellow  who  works  for 
the  gas  station  owner  and  is  not  covered  by  a  pension  plan  to  contrib- 
ute up  to  $1,500  to  a  retirement  account  and  receive  a  deduction  for 
it.  This  is  something  new  and  takes  care  of  the  very  limited  income 
people.  This  was  proposed  by  the  administration  and  is  a  provision 
of  which  the  committee  is  very  proud. 

The  Chairman.  The  time  of  the  gentleman  from  Pennsylvania  has 
expired. 

(On  request  of  Mr.  Seiberling,  and  by  unanimous  consent,  Mr. 
Schneebeli  was  allowed  to  proceed  for  2  additional  minutes.) 

Mr.  Sciixeebeli.  It  allows  the  individual  who  works  for  the  gas  sta- 
tion owner — just  the  ordinary  attendant  or  a  farmer  to  provide  for  his 
retirement  via  the  tax  system.  It  will  cost  about  $350  million  to  have 
this  IRA  approach  incorporated  into  the  bill.  It  is  for  the  class  of 
people  the  gentleman  is  inquiring  about. 

Mr.  Seiberlixg.  I  still  raise  the  question  as  to  whether  this  commit- 
tee is  going  to  deal  with  the  loophole  closing  and  the  tax  relief  which 
the  average  employed  person  in  this  country  is  interested  in  and 
whether  we  will  close  some  of  the  gaping  loopholes  now  existing  in  the 
tax  laws. 

Mr.  Schneebeli.  As  the  gentleman  knows,  currently  we  are  having 
executive  sessions  on  windfall  profits  taxes.  Following  that  it  is  my 
understanding  the  majority  leaders  on  our  committee  plan  to  begin 
work  on  general  tax  reform.  That  is  my  understanding.  We  are 
discussing  tax  reform  at  the  present  time  which  will  bring  back  to  the 
Treasury  several  billion  dollars. 

Mr.  Seiberetxg.  Does  that  include  relief  for  the  people  paying  the 
paj'roll  tax?  Will  that  subject  be  included  in  this  tax  reform  also? 
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Mr.  Sciixef.bfxi.  I  defer  to  the  chairman  of  the  committee  in  that 
regard. 

Mr.  Ullman.  Mr.  Chairman.  I  move  to  strike  the  requisite  number 
of  words. 

First,  in  response  to  the  question  of  my  friend,  this  bill  is  one  that 
does  contain  a  great  deal  of  tax  reform.  We  have  set  limits  on  cor- 
porate plans  and  this  provision  for  the  self-employed  improves  the 
equity  of  the  law. 

Reform  sometimes  includes  increased  benefits.  What  we  have  to  do 
is  to  bring  into  balance  as  much  as  we  can  the  tax  treatment  for  the 
self-employed  as  compared  to  the  corporate  community,  and  this  pro- 
vision in  the  bill  is  an  effort  in  this  direction.  We  are  proceeding  on  tax 
reform.  We  are  doing  it  now  on  an  energy  bill,  as  my  friend  the  gentle- 
man from  Pennsylvania  said,  and  we  will  be  proceeding  forthwith  to 
general  tax  reform.  There  will  be  major  tax  reform  before  the  House 
this  year. 

But  let  me  go  on  with  the  subject  and  point  out  that  the  self-em- 
ployed pension  provisions  do  involve  tough  antidiscrimination  rules. 
The  plan  cannot  be  for  just  the  doctor  or  the  lawyer.  The  plan  has  to 
be  for  all  the  employees  in  the  business  organization.  Let  me  read  into 
the  Record  percentages  which  indicate  that  doctors  and  lawyers  are 
not  the  only  ones  involved  of  the  self-employed  under  these  plans. 
3  percent  were  physicians,  surgeons,  optometrists,  and  other  persons 
in  medical  organizations:  then  the  dentists  have  8.3  percent  and  the 
legal  services  have  8.9  percent:  the  accounting  and  auditing  services 
have  2.8  percent:  finance,  insurance  and  real  estate.  5.6  percent:  agri- 
culture. 9.2  percent  of  the  total:  retail  and  wholesale  trade  and  manu- 
facturing. 15. -2  percent:  ministers  and  teachers  have  less  than  1  per- 
cent :  and  all  others  have  15.9  percent — so  these  plans  are  spread  across 
the  whole  community  of  self-employment  in  this  Xation.  It  has  been  a 
verv  basic  part  of  our  bu-iness  life. 

It  seems  to  me  this  is  a  most  equitable  treatment  and  one  that  de- 
serves the  support  of  the  House.  I  hope  we  will  vote  down  the  amend- 
ment. 

Mr.  Daxiflshx.  Mr.  Chairman,  I  move  to  strike  the  requisite  number 
of  words. 

Mr.  Chairman.  I  am  in  support  of  this  bill. 

I  have  a  few  questions  and  I  will  pose  them  to  the  gentleman  from 
Orejron  ( Mr.  Ullman)  after  stating  a  hypothetical  case. 

My  concern  is  that  we  are  permitting  a  self-employed  person  to  set 
aside  $7,500  a  year  as  a  maximum  figure,  but  another  person  who  is  not 
self-employed.  I  will  call  him  a  wage  earner  for  reference,  is  only 
allowed  to  set  aside  si. 500  a  year. 

The  thrust  of  my  question  is :  What  equity  would  there  be  in  per- 
mitting the  self-employed  person  to  set  aside  $7,500.  while  the  one  who 
is  not  self-employed  is  limited  to  si. 500  I 

Let  me  give  the  Members  a  hypothetical  case.  We  have  a  counle  of 
nearly  identical  twins.  Abel  and  Mabel,  that  go  to  medical  school,  that 
graduate  with  honors. 

Abel  joins  the  Kiwanis  Club.  He  is  really  quite  a  guy  and  the  first 
thing  you  know  he  has  patients  coming  in  so  fast  he  cannot  handle 
them. 

Mabel,  on  the  other  hand  is  a  medical  genius,  but  she  cannot  attract 
trade.  She  is  starving  to  death  down  the  street. 


3556 

Abel  says  to  Mabel.  "Come  work  for  me.  You  are  a  wage  earner. 
You  are  not  self-employed.  I  will  give  you  $50,000  a  year." 

So  Mabel  goes  to  work  for  Abel.  Abel  has  left  only  $50,000  per  year 
after  his  practice  to  set  aside  $7,500  for  his  pension:  but  his  dear 
identical  twin  sister,  Mabel,  who  is  not  self-employed,  can  only  set 
aside  $1,500  per  year  for  her  pension. 

So  what  happens?  At  retirement  time  Abel  gets  $81,000  per  year. 
but  Mabel  gets  only  $13,000  per  year. 

Mrs.  Griffiths.  Mr.  Chairman,  will  the  gentleman  yield  \ 

Mr.  Daxielsox.  I  yield  to  the  gentlewoman  from  Michigan. 

Mrs.  Griffiths.  The  gentleman  has  stated  here  if  Abel  sets  aside 
S7.500,  he  has  to  cover  all  his  emplovees  in  the  plan,  so  he  has  to  take 
care  of  her.  He  has  $80,000  to  cover  her  $1,500. 

Mr.  Daxiflsox.  I  left  one  link  out  of  my  presentation.  Two  days 
after  Mabel  goes  to  work  for  Abel,  she  went  down  the  street  and  went 
to  work  for  someone  otherwise  not  covered;  but  the  figures  remain 
the  same.  However,  since  she  is  not  self-emploved.  she  is  restricted  to 
$1,500,  but  Abel  gets  $7,500  toward  the  $81,000. 

Mrs.  Griffiths.  But  Abel  gets  to  cover  all  his  emplovees.  He  does 
not  get  the  benefit  of  $7,500. 

Mr.  Daxiflsox.  But  he  has  no  other  employees. 

Mrs.  Griffiths.  He  can  still  have  $1,500,  but  most  people  do  not 
set  aside  that  much. 

Mr.  Daxielsox.  The  point  is  that  it  is  a  constitutional  classification. 
Is  this  a  proper  classification  ?  Is  it  proper  under  our  laws  to  permit 
a  self-employed  person  to  have  a  tax  deferment  on  $7,500  a  year,  while 
a  person  not  self-employed  has  a  tax  deferment  on  only  $1,500  per 
year  ? 

Mrs.  Griffiths.  How  about  a  corporate  president  that  gets  $25,000, 
does  that  bother  the  gentleman  ? 

Mr.  Daxtelsox.  That  bothers  me.  too ;  but  at  the  moment  I  am  both- 
ered about  the  reason  why  this  person  sets  $1,500  and  the  other  person 
gets  $7,500. 

Mrs.  Griffiths.  Because  the  plan  is  on  $7,500,  that  covers  every- 
body. 

Mr.  Daxiflsox.  I  respectfully  submit  it  is  not  a  constitutional  clas- 
sification and  I  hope  that  the  committee  in  conference  will  give  serious 
consideration  to  this. 

Mr.  Gibbox-s.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Daxtelsox-.  Mr.  Chairman,  I  yield  to  the  gentleman  from 
Florida. 

Mr.  Gibboxs.  Mr.  Chairman.  I  do  not  know  where  the  gentleman 
got  his  illustration  from,  and  I  respect  the  gentleman's  right  to  use 
it.  but  the  facts  are  not  correct  in  the  illustration*. 

If  Mabel  went  to  work  for  Abel 

Mr.  Daxielsox.  Mabel  left.  They  could  not  get  along. 

Mr.  Gibboxs.  The  first  day  she  went  to  work  for  him.  she  was  cov- 
ered by  a  plan.  He  had  to  contribute  to  the  fund  on  a  nondiscrimina- 
tory basis  the  same  amount  for  her  that  he  contributed  for  himself  on 
a  percentage  basis;  the  same  percentage.  He  could  not  discriminate 
against  her.  She  was  covered  by  the  plan  on  the  first  day.  and  that  is 
far  more  protection  for  her  than  she  would  get  if  she  went  to  work 
for  a  corporate  employer. 
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She  may  have  to  work  for  a  corporate  employer  for  10  years  before 
she  would  be  covered  by  the  plan,  so  I  do  not  know  where  the  illustra- 
tion came  from,  but  the  facts  are  wrong. 

Mr.  Daxielsox.  Mr.  Chairman.  1  respectfully  submit  that  there  are 
some  non-self-employed  people,  some  wage  earners  not  covered  by  a 
pension  plan,  who  would  wish  to  set  aside  $7,500  per  year,  but  who 
would  be  limited  to  *1.500.  My  contention  is  simply  this:  I  am  going 
to  support  the  bill,  but  everyone  should  have  the  .-ame  right  to  set 
aside  a  pension. 

Mr.  Young  of  Illinois.  Mr.  Chairman,  I  move  to  strike  the  last 
word. 

Mr.  Chairman,  I  would  like  to  rise  in  support  of  the  provisions  of 
title  II  which  pertain  to  some  very  forward  looking  improvements  in 
the  retirement  system  that  we  are  developing  in  this  country  to  assist 
individuals  to  develop  voluntary  types  of  individual  retirement  pro- 
grams and  to  improve  H.R.  10  retirement  plans. 

Xo  one  claims  that  our  various  types  of  deferred  compensation  pro- 
grams are  perfect.  Of  course,  the  very  fact  that  we  are  making  these 
amendments  is  an  acknowledgment  that  we  are  trying  to  improve 
profit  sharing  plans  and  pension  programs  and  various  types  of  retire- 
ment programs  such  as  H.R.  10  and  also  this  new  innovation,  the  in- 
dividual retirement  account. 

Mr.  Chairman.  I  think  that  the  Ways  and  Means  Committee  deserves 
a  great  deal  of  credit  for  offering  for  our  consideration  improved  and 
new  benefits  for  self  employed  and  wage  earners  which  will  bring 
greater  equity  into  the  retirement  situation.  I  want  to  point  out  that 
even  with  the  proposed  increase  in  deductible  contributions  to  H.R. 
10  plans.  I  refer  to  the  $7,500  maximum  deduction,  there  are  still  many 
advantages  to  a  corporate  type  of  profit-sharing  plan  or  pension  plan 
as  compared  to  H.R.  10  plans. 

So,  I  support  the  purpose  of  these  amendments  in  this  legislation. 
These  amendments  do  help  to  bring  the  H.R.  10  plans  a  little  closer 
to  broader  benefits  permitted  now  to  deferred  compensation  programs 
authorized  for  corporations.  Let  us  not  apologize  for  the  type  of  de- 
ferred compensation  programs  that  Congress  has  already  enacted  with 
respect  to  corporations.  As  a  matter  of  fact,  they  are  very  salutory  types 
of  programs,  and  we  want  to  continue  them.  They  encourage  savings 
and  capital  formation  which  is  the  lifeblood  of  the  free  enterprise 
system.  We  want  voluntary  retirement  programs  that  encourage  thrift 
and  initiative. 

Mr.  Chairman,  I  also  point  out  with  respect  to  the  new  individual 
retirement  accounts,  that  these  accounts  will  be  inferior  in  important 
respects  to  H.R.  10  plans.  H.R.  10  plans  continue  to  be  inferior  in  many 
important  respects  to  corporate  deferred  compensation  plans.  This 
legislation  is  starting  on  the  road  to  providing  some  equity  to  the 
wage  earner,  the  self-employed  person,  since  both  can  take  advantage 
of  the  tax  savings  provisions  for  establishment  of  individual  retire- 
ment accounts. 

This  proposal  as  afforded  by  the  Ways  and  Means  Committee  is  a 
good  proposal.  It  should  not  be  crippled  by  the  elimination  of  the 
higher  benefits  for  H.R.  10  plans.  This  legislation  is  an  encourage- 
ment to  the  self-employed  people  of  this  country.  It  gives  the  self- 
employed  middle  income  person  a  more  equitable  treatment  and  it  also 
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gives  an  individual  who  is  not  a  part  of  any  qualified  plan  an  oppor- 
tunity to  put  away  some  money  for  his  old  aire  instead  of  having  to  rely 
upon  social  security  and  the  Government  to  take  care  of  him. 

We  are  talking  about  the  taxpayers'  money;  he  has  earned  it,  and 
he  ought  to  be  allowed  to  defer  the  taxes  on  some  of  it  to  a  later  time 
the  same  way  the  law  permits  this  to  corporate  employees. 

Mr.  Mayne.  Mr.  Chairman,  I  move  to  strike  the  last  word. 

(Mr.  Mayne  asked  and  was  given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  Mayne.  Mr.  Chairman,  I  rise  in  opposition  to  the  Eeuss  amend- 
ment. Ladies  and  gentlemen  of  the  House,  there  are  many  sections  in 
this  bill  which  are  designed  to  provide  people  who  work  for  wages 
with  legitimate  tax  relief.  I  am  for  those  provisions,  and  the  bill's 
other  needed  pension  reforms,  many  of  them  similar  to  earlier  pen- 
sion reform  measures  I  had  cosponsored. 

I  commend  the  House  Ways  and  Means  Committee  for  including 
them  in  the  bill.  However,  the  Reuss  amendment  now  before  us  will 
deprive  the  independent  businessman,  the  small  businessmen  in  the 
small  towns  of  America,  of  having  adequate  opportunity  to  more 
equitably  and  properly  participate  in  legitimate  tax  relief. 

Up  until  recent  years  farmers  have  not  enjoyed  enough  earned  in- 
come to  be  very  concerned  about  income  tax  liability  to  any  great  ex- 
tent. But  with  farm  income  having  finally  reached  more  adequate 
levels,  there  is  no  question  but  what  this  amendment  will  also  prevent 
the  farmers  of  the  country  from  being  able  to  participate  in  this  type 
of  legitimate  tax  relief  to  the  extent  to  which  they  should  be  entitled. 

I  do  not  feel  that  we  should  support  such  an  amendment.  We  should 
retain  in  this  bill  those  provisions  which  at  long  last  allow  some  relief 
to  the  great  middle  class  of  this  country  which  has  so  long  had  to  bear 
the  principal  tax  burden.  They  are  the  forgotten  people  of  this  coun- 
try, the  self-employed  and  the  small  businessmen.  It  is  about  time  we 
did  something  for  them. 

Mr.  Chairman,  I  believe  the  committee  bill  will  help  provide  this 
needed  relief,  and  that  this  amendment,  by  refusing  to  raise  the  $2,- 
500  limitation  on  tax  deductibility  of  contributions  to  retirement  plans, 
will  be  very  destructive  to  the  interests  of  the  great  middle  classes,  and, 
more  particularly,  the  small  businessmen  and  the  farmers  of  America. 

Mr.  Dennis.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Mayne.  I  yield  to  the  gentleman  from  Indiana. 

Mr.  Dennis.  Mr.  Chairman,  I  would  like  to  associate  myself  with 
the  remarks  of  the  gentleman  in  the  well. 

While  I  am  on  my  feet,  I  would  like  to  take  the  opportunity  espe- 
cially to  compliment  the  gentlewoman  from  Michigan  for  her  very 
fine  presentation.  I  think  we  will  miss  her  around  here  in  the  future 
when  these  matters  come  before  the  House. 

Mr.  Don  H.  Clausen.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Mayne.  I  yield  to  the  gentleman  from  California. 
(Mr.  Don  H.  Clausen  asked  and  was  given  permission  to  revise  and 
extend  his  remarks.) 

Mr.  Don  H.  Clausen.  Mr.  Chairman,  I  rise  in  strong  opposition  to 
the  Reuss  amendment  which  would  strip  from  the  bill  the  increase  in 
benefits  for  Keogh  plan  programs  ret  up  by  the  self-employed,  by 
small  businessmen  and  by  farmers  and  others. 
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I  am  at  a  loss  to  understand  why,  when  we  are  making  the  effort  to 
upgrade  pension  programs  generally,  we  should  not  improve  at  the 
same  time  the  individual,  self-help  retirement  programs. 

Undoubtedly,  the  majority  of  the  House  will  recognize  the  contra- 
diction of  encouraging  some  to  improve  their  retirement  programs 
while  discouraging  others  that  would  occur  if  the  Reuss  amendment 
is  adopted.  I  trust  it  will  not  be. 

While  we  are  constantly  doing  things  to  improve  the  lot  of  those 
who  work  for  large  corporations  or  those  who  receive  benefits  be- 
cause of  union  efforts,  we  should  also  seek  to  help  small  businessmen 
and  their  employees,  and  farmers,  and  their  employees. 

The  provisions  of  the  pension  bill  will  help  small  businessmen  at- 
tract and  reward  employees  through  improved  fringe  benefits  just  as 
larger  corporations  can  do  with  their  larger  resources. 

Finally,  any  improvement  in  the  incentives  to  plan  for  retirement 
will  increase  the  number  of  people  not  totally  dependent  upon  social 
security  for  their  retirement  annuity.  This  will  permit  them  to  be  self- 
supporting  more  easily  and  reduce  the  number  of  elderly  who  are  not 
self-sufficient  and  dependent  upon  welfare  programs. 

I  hope  the  Reuss  amendment  will  be  defeated,  Mr.  Chairman. 

Mr.  Mayne.  Mr.  Chairman,  the  Reuss  amendment  would  strike  those 
provisions  of  title  II  of  the  pension  reform  bill  which  are  designed  to 
provide  some  measure  of  legitimate  tax  relief  to  the  middle  class  which 
has  too  often  been  ignored  when  the  House  Ways  and  Means  Commit- 
tee hands  out  tax  breaks.  The  amendment  would  seriously  affect  some 
30  million  self-employed  persons,  and  their  employees,  most  of  whom 
are  not  now  covered  by  any  retirement  program. 

The  Self-Employed  Individuals  Retirement  Act  of  1962,  H.R.  10, 
enables  self-employed  individuals — such  as  farmers,  owners  of  unin- 
corporated businesses,  professional  people  and  partners  in  partner- 
ships— to  defer  tax  liability  on  as  much  as  $2,500  or  10  percent  of  their 
annual  adjusted  gross  income,  whichever  is  the  lesser,  when  set  aside 
for  retirement  purposes,  in  much  the  same  way  as  these  persons  could 
do  for  their  employees  under  the  then-existing  law.  That  legislation 
was  intended  to  remove  discrimination  in  tax  treatment  against  self- 
employed  persons  who  wanted  to  accumulate  savings  for  retirement. 

Many  self-employed  individuals  have  complied  with  the  H.R.  10 
requirements  and  built  up  savings  for  their  retirement.  By  1968.  246,- 
000  individual  taxpayers  had  taken  advantage  of  Keogh  plan  deduc- 
tions. 

While  H.R.  10  has  often  been  described  as  being  of  particular  benefit 
to  professional  persons.  I  would  like  to  point  out  that  many  farmers 
have  taken  the  opportunity  to  set  aside  for  their  retirement  through 
Keogh  plans,  and  they  would  like  to  increase  their  participation.  More 
than  20,000  farmers  took  Keogh  plan  contribution  deductions  in  1968, 
the  first  year  tax  returns  were  surveyed  by  occupation.  That  is  about 
10  percent  of  the  total  of  those  who  did. 

Thus,  there  were  more  farmers  than  there  were  lawyers  or  account- 
ants or  dentists  or  persons  in  finance,  insurance,  and  real  estate  who 
utilized  the  Keogh  plans  by  1968. 

In  the  5  years  since  1968,  the  number  of  taxpayers  utilizing  these 
Keogh  plan  tax  deductions  has  increased  by  about  63  percent,  to  an 
estimated  402.600  individuals  for  this  last  tax  vear  of  1973.  The  esti- 
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mated  total  of  $599,500,000  in  contributions  toward  retirement  plans 
qualified  for  tax  deduction  represented  a  tax  saving  for  these  self- 
employed  individuals,  whether  farmers,  small  businessmen,  or  profes- 
sional men  and  women,  of  some  *214  million  for  the  tax  year  1916. 

Many,  many  more  self-emploved  Americans  are  eligible  to  set  up 
Kcoo-h"  retirement  plans  and  take  the  deferral  of  tax  on  their  con- 
tributions until  the  year  they  draw  their  retirement  benefit,  and  they 
should  be  encouraged  to  do  so.  .  . 

I  think  it  is  in  the  national  interest  to  insure  this  participation  by 
the  middle-class  American  self-employed  businessman  or  farmer  in 
building  adequate  retirement  funds  so  that  he  may  face  his  golden 
years  in  comfort  and  without  hardship,  and  without  having  to  rely 
entirely  upon  relatively  limited  social  security  benefits. 

In  order  to  obtain  greater  participation,  however,  we  must  remove 
inequities  in  the  present  law.  The  steady  inflation  since  enactment  of 
the  Self-Employed  Individuals  Retirement  Act  in  1962  has  made 
many  retirement  plans  no  longer  adequate.  Many  plan  participants 
argue  that  the  S2.500  or  10  percent  of  earned  income  maximum  is  too 
low  to  provide  an  adequate  accumulation  of  funds  for  retirement. 
Furthermore,  the  present  low  ceiling  discriminates  against  the  self- 
employed  compared  with  corporate  executives  who  are  participating 
in  regular  corporate  pension  plans  which  have  no  effective  tax-de- 
ductible limits  under  the  existing  law.  Because  of  this  inequity,  in 
recent  years  many  self-employed  individuals  have  avoided  the  limited 
H.R.  10  plans  by  incorporating  for  the  sole  purpose  of  setting  up 
qualified  corporate  pension  plans  for  themselves. 

President  Xixon  early  recognized  the  need  to  make  the  Keogh  plan 
more  equitable.  Many  of  his  proposed  reforms  were  incorporated 
by  the  Senate  in  the  pension  reform  legislation  it  passed  and  by  the 
House  Ways  and  Means  Committee  in  title  II  of  the  present  bill. 
The  bill  raises  the  existing  deduction  limitations  for  H.R.  10  plan 
contributions  from  10  percent  of  self-employment  income  up  to  a 
£2.500  annual  maximum,  to  a  new  maximum  of  15  percent  of  income 
or  $7,500  whichever  is  the  lower.  A  minimum  of  $750  per  year  may 
be  deducted  without  regard  to  the  percentage  limitation.  For  the 
purposes  of  the  H.R.  10  antidiscrimination  test,  only  the  first  $100,000 
in  compensation  is  to  be  considered  in  calculating  the  contribution 
percentage.  Thus  a  self-employed  plan  participant  using  the  full 
$7,500  contribution  allowance  would  have  to  make  a  pension  contri- 
bution in  behalf  of  all  qualified  employees  equal  to  7.5  percent  of 
their  compensation. 

Without  this  provision,  the  percentage  contribution  of  a  self-em- 
ployed owner  taking  the  $7,500  maximum  would  progressively  decline 
as  his  income  rose  above  S100.000.  thus  undermining  the  protection 
provided  his  employees  by  the  antidiscrimination  requirement. 

The  bill  further  reduces  the  inequities  in  the  tax-treatment  of  self- 
employed  individuals  as  compared  to  corporate-employees,  by  pro- 
viding overall  limitations  on  the  accumulation  of  funds  in  qualified 
pension  trusts  out  of  tax-sheltered  dollars,  in  general  providing  that  a 
qua li tied  pension  trust  may  not  provide  a  defined  benefit  in  excess  of 
$75,000  a  year  or  100  percent  of  the  employee's  average  high-3  years 
of  compensation.  Thus  there  will  be  less  incentive  for  self-employed 
individuals  to  incorporate.  At  the  same  time,  the  limitations  provided 
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by  the  House  Ways  and  Means  Committee  are  sufficiently  generous 
to  accommodate  the  vast  majority  of  employees  covered  by  Sears  em- 
ployee-retirement plans  and  similar  plans  which  might  have  been  en- 
dangered by  the  limitation  proposed  in  the  pension  bill  previously 
passed  by  the  Senate. 

The  Reuss  amendment  would  unwisely  strike  this  forward  step, 
these  important  improvements  provided  by  the  House  Ways  and  Means 
Committee.  It  would  preserve  existing  inequities  in  the  law.  It  un- 
fairly discriminates  against  the  burdened  middle  class  taxpayer,  self- 
employed  farmers  and  small  businessmen  whose  continued  vigor  and 
independence  are  vital  to  the  American  system  and  way  of  life.  I  re- 
spectfully call  upon  everyone  in  this  Chamber  to  join  in  decisively  re- 
jecting this  unwise  amendment. 

The  Chairman.  The  question  is  on  the  amendments,  offered  by  the 
gentleman  from  Wisconsin  (Mr.  Reuss). 

The  amendments  were  rejected. 

AMENDMENT     OFFERED     BY     MR.     COXABLE 

Mr.  Coxable.  Mr.  Chairman,  I  offer  an  amendment. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Conable :  Page  280,  after  the  period  in  line  21, 
insert : 

Section  404(e)  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph  : 

"(5)  Cost-of-living  adjustment. — The  Secretary  or  his  delegate  shall  adjust 
annually  the  $7,500  amount  in  paragraph  (1).  in  paragraph  (2)  (A),  in  section 
401(e),  and  in  section  1379(b)  (1)  (B)  for  increases  in  the  cost  of  living  in  ac- 
cordance with  regulations  prescribed  by  the  Secretary  or  his  delegate.  Such 
regulations  shall  provide  for  adjustment  procedures  which  are  similar  to  the 
procedures  used  to  adjust  primary  insurance  amounts  under  section  215 (i)  (2) 
(A)  of  the  Social  Security  Act.  For  purposes  of  this  paragraph,  the  base  period 
taken  into  account  shall  be  the  calendar  quarter  beginning  October  1,  1973.** 

Mr.  Coxable.  Mr.  Chairman.  I  shall  not  take  5  minutes  to  speak 
in  support  of  this  amendment.  It  is  obvious  what  this  amendment  does. 

It  takes  the  $7,500  maximum  provided  by  the  bill  on  the  Keogh- 
type  plan  and  makes  it  subject  to  adjustment  for  cost  of  living.  We 
have  a  similar  cost-of-living  evaluator  elsewhere  in  the  bill. 

For  instance,  with  respect  to  the  $75,000  maximum  defined  benefit 
limitation,  included  in  the  provision  relating  to  corporation  pensions, 
we  provide  for  a  cost-of-living  adjustment  which  would  permit  an 
upward  movement  of  this  already  generous  figure. 

There  are  many  people  who  are  unhappy  that  we  have  imposed  such 
a  liberal  corporate  limitation,  but  we  have,  and  it  seems  to  me  entirely 
appropriate  if  we  are  going  to  do  it  with  respect  to  corporate  pensions, 
we  should  also  do  it  with  respect  to  the  Keogh-tvpe  plan. 

The  Keogh-type  plan  has  not  been  changed  for  12  years.  It  may  be 
some  time  before  it  is  changed  again.  We  should  take  into  account 
at  this  time  the  probability  that  an  upward  adjustment  would  be  in 
keeping  with  the  equities  granted  to  those  who  serve  under  corporate 
pension  plans. 

Mi1.  Schxeebeu.  Will  the  gentleman  yield? 

Mr.  Coxable.  T  yield  to  the  gentleman. 

Mr.  Schxeebeli.  Mr.  Chairman,  I  support  the  gentleman  from  Xew 
York  in  his  amendment  regarding  the  cost-of-living  bonus  for  Keogh 
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plans,  because  in  two  or  three  other  areas  of  this  legislation  a  cost-of- 
living  amendment  has  been  incorporated.  I  think  the  gentleman  is 
entirely  right,  and  I  ask  my  colleagues  to  support  his  amendment. 

Mr.  Conable.  I  thank  my  colleague. 

I  think  one  important  thing  to  keep  in  mind  with  respect  to  the 
Keogh-type  plans  is  that  if  we  have  a  permissible  maximum  figure 
compensating  for  the  complications  a  Keogh  plan  imposes  on  self-em- 
ployed people,  they  will  have  the  incentive  to  go  into  this  type  of  plan 
instead  of  into  IRA  and  in  the  process  they  will,  of  course,  have  to 
cover  their  own  employees. 

The  purposes  of  this  bill  generally  is  to  extend  the  benefits  of  tax 
deferral  for  retirement  purposes  and  to  extend  the  coverage  to  more 
people  than  are  presently  covered  under  our  piecemeal  voluntary  re- 
tirement systems. 

Mr.  Burlesox  of  Texas.  Will  the  gentleman  yield? 

Mr.  Conable.  I  yield  to  the  orentleman. 

Mr.  Bubleson  of  Texas.  I  wish  to  associate  myself  with  the  proposal 
of  the  gentleman  from  Xew  York.  It  seems  to  me  this  is  the  pattern 
followed  in  the  retirement  plan  for  Federal  employees,  including  Mem- 
bers of  Congress.  The  cost-of-living  provision  in  the  Federal  retire- 
ment program  provides  for  increases  commensurate  with  increases  in 
the  cost-of-living,  whenever  there  has  been  at  least  o-percent  increase 
in  the  Consumer  Price  Index. 

This  is  a  modest  approach  in  view  of  the  current  trends  and  the 
anticipated  situation  in  the  future. 

Mr.  Chairman.  I  think  the  proposal  offered  by  the  gentleman  from 
Xew  York  (Mr.  Conable)  is  a  wise  proposal,  is  just,  and  is  equitable 
under  this  system. 

Mr.  Coxable.  Mr.  Chairman,  I  thank  the  gentleman  from  Texas. 

Mr.  Archer.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Coxable.  I  yield  to  the  gentleman  from  Texas. 

Mr.  Archer.  Mr.  Chairman.  I  would  like  to  compliment  the  gentle- 
man from  Xew  York  on  offering  his  amendment.  I  think  it  is  a  very 
responsible  amendment,  and  I  for  one  would  like  to  associate  myself 
with  the  amendment. 

Mr.  Conable.  Mr.  Chairman.  I  urge  support  of  the  amendment  that 
I  have  offered. 

Mr.  Ullman.  Mr.  Chairman.  I  rise  in  opposition  to  the  amendment 
offered  by  the  gentleman  from  Xew  York  (Mr.  Conable)  and  I  move 
to  strike  the  requisite  number  of  words. 

Mr.  Chairman,  the  committee  worked  its  will  on  this  matter  in  a  very 
careful  way.  We  considered  all  aspects  of  the  problem.  In  this  instance 
we  are  increasing  the  maximum  self-employed  contribution  from  $2,500 
to  $7,500.  The  provisions  where  we  did  put  the  cost-of-living  feature 
in  were  those  restricting  the  corporate  outer  limits.  It  seems  to  me  that 
this  threefold  increase  is  enough  for  now.  If  further  increases  are 
needed  in  the  future  Congress  can  consider  the  provisions  again  at 
some  subsequent  date.  It  also  seems  to  me  that  it  would  be  wise  for  the 
House  not  to  extend  the  cost-of-living  factor  any  further  because  if 
we  do.  then  we  ought  to  extend  it  to  the  $1.500provision.  So  let  us 
leave  it  in  the  responsible  way  in  which  the  committee  brought  it  to 
the  floor,  and  pass  it,  and  consider  this  matter  further  at  another  time 
if  this  becomes  necessary. 
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Mr.  I  :iairnianT  I  move  to  strike  the  requisite  number  of 

words,  and  I  rise  in  opposition  to  the  amendment  offered  by  the  gentle- 
man from  New  York  (Mr.  Conablej. 

Mr.  Chairman.  I  will  not  take  the  full  5  minutes,  but  it  is  odd  here 
to  hear  four  or  five  members  of  the  tax- writing  Committee  on  W 
and  Means  trying  to  devise  new  v.  jive  away  the  revenue- 

we  adopt  this  amendment  on  top  of  the  87,500  preference  which  is  in 
there  for  those  Keogh  bill  beneficiaries  who  make  §50.000  a  year,  we 
would  be  adding  in  this  year  of  8-percent  inflation,  another  4-percent 
preference,  for  a  total  of  si ; 

>dv  talks  about  a  cost-of-living  break  for  the  average  hard- 

ican  worker  earning  §11.000.  >:_.         £14,000  or  $15,000 

i  year,  who  is  being  belabored  by  ever- increasing  payroll  taxes  imposed 

upon  him  under  a  closed  rule  from  the  Committee  on  Ways  and  Means. 

Mr.  Chairman.  I  hope  that  this  amendment  will  be  overwhelmingly 

1  down. 
The  Chairman.  The  question  is  on  the  amendment  offered  by  the 

eman  from  Xew  York    M     I  Sonable). 
The  question  was  taken:  and  the  Chairman  announced  that  the 
-  appeared  to  have  it. 

RECORDED  VOTE 

Mr.  An  vr.vzi<..  Mr.  Chairman.  I  demand  a  recorded  vote. 
A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — ayes  183. 
_:06.  answered  "present"  1.  not  voting  41.  as  folk 
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McDade 
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Michel 

So  the  amendment  was  rejected. 

The  result  of  the  vote  was  announced  as  above  recorded. 

AMENDMENT    OFFERED   BY   MR.    LONG   OF   LOUISIANA 

Mr.  Long  of  Louisiana.  Mr.  Chairman,  I  offer  an  amendment. 
The  Clerk  reads  as  follows : 

Amendment  offered  by  Mr.  Long  of  Louisiana :  Pages  280.  281,  and  288,  strike 
out  "$7,500"  and  insert  "$6,000". 
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[Mr.  Long  of  Louisiana  addressed  the  Committee.] 

Mr.  Vaxik.  Mr.  Chairman,  will  the  gentleman  yield  ? 

Mr.  Long  of  Louisiana.  I  yield  to  the  gentleman  from  Ohio. 

(Mr.  Vanik  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Vaxik.  Mr.  Chairman,  I  wish  to  commend  our  colleague.  I  think 
he  is  offering  a  very  fine  and  worthy  amendment,  and  I  would  certainly 
like  to  support  it. 

Mr.  Chairman.  I  will  support  the  amendment  of  the  gentleman  from 
Louisiana  (Mr.  Long)  to  restrict  the  increase  in  the  level  of  tax  de- 
ductible contributions  to  H.R.  10  plans  to  $6,000.  This  is  not  the  time 
or  the  place  for  the  committee's  proposed  300  percent  increase  in  this 
special  tax  program,  which  benefits  relatively  few  members  of  our 
society. 

Li  1962.  the  Congress  passed  H.R.  10,  sponsored  by  our  former  col- 
league. Congressman  Keogh.  This  act,  known  as  the  Self-Employed 
Retirement  Act  of  1962.  provided  that  every  self-employed  individual 
can  contribute  for  himself  each  year  a  total  of  10  percent  of  his 
"earned  income"  for  that  year  or  $2,500,  whichever  is  less.  To  the  ex- 
tent of  this  limit,  the  contribution  is  deductible  by  him  in  determining 
adjusted  gross  income.  His  contribution  to  a  plan  must  be  out  of  his 
earned  income  derived  from  his  business. 

The  bill  before  us  today  increases  the  maximum  allowable  deduct- 
ible contribution  by  the  self-employed  to  15  percent  of  earned  income 
up  to  $7,500  a  year. 

In  other  words,  at  least  part  of  the  formula  has  been  increased  by 
300  percent. 

I  have  no  objection  to  recognizing  the  impact  of  inflation  by  modify- 
ing the  Keogh  plan  to  adjust  it  to  the  cost  of  living.  It  seems  to  me, 
however,  that  this  change  would  be  better  handled  in  the  tax  reform 
efforts  of  the  T\\vs  and  Means  Committee  than  hastily  incorporated 
in  the  pension  legislation.  These  preferences,  once  granted  in  the  pen- 
sion bill,  will  be  almost  impossible  to  modify  in  later  tax  reform 
legislation. 

There  is  no  question  that  a  300-percent  increase  is  excessive.  Since 
1962.  the  cost  of  living  has  gone  up  about  50  percent.  Since  1962,  social 
security  benefits  have  been  increased  approximately  104  percent.  Per- 
haps self-employment  contributions  should  go  up  as  much  as  social 
security  benefits — but  there  is  absolutely  no  justification  for  them  to 
go  up  twice  as  much  as  social  security  benefits. 

The  limited  effect  of  the  Keogh  plan  can  be  seen  by  the  fact  that  45 
percent  of  the  plan's  benefits  go  to  1  percent  of  the  Xation's  taxpayers. 
It  has  been  calculated  that  setting  aside  $7,500  per  year,  for  30  years 
at  a  6-percent  rate  of  interest,  would  accumulate,  at  the  end  of  that 
time,  $592,000.  This  would  provide  a  lifetime  annuity  of  $64,000  per 
year  at  the  retirement  age  of  65.  I  question  whether  the  demands  on 
the  Federal  Treasury  and  the  tax  code  can  justify  this  type  of  tax  sub- 
sidy for  such  a  limited  number  of  persons. 

I  find  excessive  release  of  limited  tax  revenues  to  this  group  of  citi- 
zens incomprehensible,  when  the  Congress  consistently  refuses  to  pro- 
vide tax  reform  and  tax  relief  to  those  who  need  it  most.  For  about 
an  hour  last  month,  the  Senate  adopted  an  amendment  to  increase  the 
personal  exemption  from  $750  to  $850.  That  amendment  would  have 
helped  cut  the  impact  of  the  recession  by  increasing  consumer  spend- 
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ing.  The  tax  savings  from  the  provision  would  just  match  the  rate  of 
inflation  since  the  personal  exemption  was  increased  in  1971.  That  type 
of  a  tax  break  makes  some  sense. 

The  provision  before  the  committee — to  triple  the  maximum  tax  de- 
ductible contribution  for  savings — makes  no  sense.  It  does  not  stimu- 
late consumer  purchasing  power — in  fact  it  could  have  the  opposite 
effect  The  size  of  the  increase  has  no  relation  to  the  rate  of  inflation. 

Supporters  of  the  Keogh  plan  have  argued,  quite  rightly,  that  bene- 
fits under  the  plan  are  not  as  favorable  as  other  pension  plans  for 
corporate  executives.  Many  corporate  executives  are  able  to  take  ad- 
vantage of  tax  law  provisions  that  permit  enormous  retirement  tax 
deduction.  As  a  result,  many  professionals — doctors,  accountants, 
lawyers — have  been  leaving  the  Keogh  plan  and  incorporating  to  take 
advantage  of  the  better  provisions  available  to  people  in  corporations. 

Hut  an  overly  generous  tax  provision  for  corporate  executives  does 
not  justify  excessive  increase  in  the  Keogh  plan :  that  argument  is  the 
double  pickpocket  argument — the  argument  that  two  wrongs  make  a 
right.  I  would  hope  that  during:  the  tax  reform  hearings  we  could  deal 
with  questions  of  corporate  retirement  and  special  treatment  for  ex- 
ecutives of  closely  held  corporations.  We  should  seek  to  close  that  cor- 
porate tax  loophole  rather  than  expand  it  to  new  areas. 

Again,  I  urge  adoption  of  the  amendment  limiting;  the  increase  in 
Keogh  contributions  to  $6,000. 

WHO  BENEFITS  FROM  NET  EXCLUSION  OF  PENSION  CONTRIBUTIONS  IN  PLANS  FOR  SELF-EMPLOYED 

(KEOGH  PLANS) 

[Calendar  year  19711 

Number  of 

returns  Estimated  Tax  savings 

per  income  distribution  in  dollars 

Adjusted  gross  income  class                                                                       class  (millions)  per  return 

0  to  53,000 18,063,181 

53.000  to  $5,000 _ 10,238,897 

$5,000  to  $7,000.. 9,410,802 

$7,000  to  $10,000 12,901,228 

$10,000  to  $15,000 14,104.611 

$15,000  to  $20,000... 5,541,347 

$20,000  to  $50,000 3,596,348 

$50,000  to  $100,000 351,669 

$100,000  and  up 77,899 


$7 

$0.68 

10 

1.06 

13 

1.01 

22 

1.56 

18 

3.25 

96 

26.69 

71 

201.  88 

13 

166.  88 

Mr.  Ullman.  Mr.  Chairman,  I  rise  in  opposition  to  the  amendment. 

Mr.  Chairman.  I  am  very  reluctant  to  oppose  the  amendment  offered 
by  my  good  friend,  the  gentleman  from  Louisiana,  but  the  fact  of  the 
matter  is  that  this  issue  was  very  carefully  gone  into  by  the  committee. 

A  lawyer  working  for  a  corporation  could  get  $25,000  set  aside,  de- 
pending of  course  upon  his  salary  and  upon  the  corporate  plan.  A  law- 
yer or  an  engineer  working  for  himself,  we  say.  should  fact  $7,500.  This 
does  not  take  away  the  incentive  to  go  to  work  for  a  corporation,  be- 
cause he  could  get  much  more  as  a  corporate  executive  in  retirement, 
but  at  least  it  does  give  him  some  incentive  to  remain  self-employed  if 
that  is  his  desire. 

In  terms  of  revenue  loss,  the  difference  between  $6,000  and  $7,500  is 
$5  million  in  revenue.  There  is  only  $5  million  of  cost  involved.  The 
committee  went  into  the  cost  of  the  committee  provision  and  alterna- 
tives very  carefully. 
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in  my  judgment,  this  is  a  matter  on  which  the  committee  position  is 
completely  sound.  The  figure  of  $7,500  is  a  sound  figure. 

Mr.  Chairman,  I  hope  that  the  Members  of  the  House  will  stay  with 
the  committee  and  stay  with  that  figure. 

Mr.  Schkeebeli.  Mr.  Chairman,  I  jdse  in  opposition  to  the  amend- 
ment. 

I  will  merely  state  that  I  support  the  position  of  the  gentleman  from 
Oregon.  If  we  limit  self-employed  contributions  to  $6,000,  it  will  rep- 
resent less  than  25  percent  of  what  we  allowed  for  employee  plans, 
which  is  $25,000  a  year  in  the  case  of  defined  contribution  plans. 

It  seems  to  me  the  self-employed  who  have  the  same  capacity  and 
needs  as  salaried  employees  should  be  allowed  at  least  25  percent  to  30 
percent  of  what  they  are  allowed. 

We  have  heard  the  other  arguments  previously  from  the  gentle- 
woman from  Michigan  and  the  gentleman  from  Oregon,  and  I  reiterate 
these  arguments. 

Mr.  Chairman,  $7,500  is  a  reasonable  figure,  and  I  urge  the  Mem- 
bers should  stay  with  that  figure. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Louisiana  (Mr.  Long). 

RECORDED  VOTE 


Mr.  Keuss.  Mr.  Chairman,  I  demand  a  recorded  vote. 
A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were- 
noes  323,  answered  "present"  1,  not  voting  M,  as  follows : 


-ayes  63, 


[Roll  Xo.  55] 

AYES 63 

Abzug 

Edwards.  Calif. 

Xix 

Adams 

Eilberg 

Passman 

Addabbo 

Flowers 

Pickle 

Anderson,  Calif. 

Fraser 

Quie 

Aspin 

Green,  Pa. 

Rangel 

Badillo 

Hechler,  W.  Va. 

Reuss 

Barrett 

Holtzman 

Riegle 

Bevill 

Ichord 

Rosenthal 

Bingham 

Johnson,  Calif. 

Ryan 

Boggs 

Kastenmeier 

St  Germain 

Boiling 

Koch 

Sarbanes 

Brademas 

Kyros 

Seiberling 

Breaux 

Lehman 

Stanton,  James  V 

Brown,  Calif. 

Long,  La. 

Stark 

Burke,  Mass. 

Long,  Md. 

Studds 

Chisholm 

McFall 

Tiernan 

Clay 

Madden 

Vanik 

Collins,  111. 

Metcalfe 

Waldie 

Dellums 

Mitchell,  Md. 

Yates 

Diggs 

Moakley 

Young.  Ga. 

Eekhardt 

Nelsen 

NOES — 3 2  3 

Zwach 

Abdnor 

Annunzio 

Ashbrook 

Alexander 

Archer 

Ashley 

Anderson,  111. 

Arends 

Bafalis 

Andrews,  N.  Dak. 

Armstrong 

Bauman 
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Beard 

Dulski 

Hudnut 

Bell 

Duncan 

Hungate 

Bennett 

du  Pont 

Hunt 

Bergland 

Edwards,  Ala. 

Hutchinson 

Biaggi 

Erlenborn 

Jarman 

Biester 

Esch 

Johnson,  Colo. 

Blackburn 

Eshleinan 

Johnson,  Pa. 

Blatnik 

Evans,  Colo. 

Jones,  Ala. 

Boland 

Evins,  Tenn. 

Jones,  X.C. 

Bowen 

Fascell 

Jones,  Okla. 

Bray 

Findley 

Jordan 

Breckinridge 

Fish 

Karth 

Brinkley 

Flood 

Kazen 

Brooks 

Flynt 

Kemp 

Broomfield 

Ford 

Ketchum 

Brotzman 

Forsythe 

King 

Brown,  Mich. 

Fountain 

Landgrebe 

Brown,  Ohio 

Frenzel 

Landrum 

Broyhill,  Va. 

Frey 

Latta 

Buchanan 

Froehlich 

Lent 

Burgener 

Fulton 

Lott 

Burke,  Calif. 

Fuqua 

Lujan 

Burke,  Fla. 

Gaydos 

McClory 

Burleson,  Tex. 

Gettys 

MeCloskey 

Burlison,  Mo. 

Giaimo 

McCollister 

Butler 

Gibbons 

McCormack 

Byron 

Gilman 

McDade 

Carter 

Ginn 

McEwen 

Casey,  Tex. 

Goldwater 

McKay 

Cederberg 

Gonzalez 

McKinney 

Chappell 

Goodling 

Macdonald 

Clancy 

Grasso 

Madigan 

Clark 

Griffiths 

Mahon 

Clausen,  Don  H. 

Gross 

Mallary 

Clawson,  Del. 

Grover 

Mann 

Cleveland 

Gubser 

Maraziti 

Cochran 

Gude 

Martin.  Xebr 

Cohen 

Gunter 

Martin,  X.C. 

Collier 

Guyer 

Mathias.  Calif. 

Collins,  Tex. 

Haley 

Mathis.  Ga. 

Conable 

Hamilton 

Matsunaga 

Conlan 

Hammerschmidt 

Mayne 

Conte 

Hanley 

Mazzoli 

Conyers 

Hanrahan 

Meeds 

Corman 

Hansen,  Idaho 

Melcher 

Cotter 

Hansen,  Wash. 

Mezvinskv 

Coughlin 

Harrington 

Milford 

Cronin 

Harsha 

Miller 

Culver 

Hastings 

Minish 

Daniel,  Dan 

Hawkins 

Mink 

Daniel,  Robert  W.,  Jr. 

Hays 

Minshall,  Ohio 

Daniels,  Dominick  V. 

Hubert 

Mitchell,  N.Y. 

Danielson 

Heckler.  Mass. 

Mizell 

Davis,  Ga. 

Heinz 

Mollohan 

de  la  Garza 

Helstoski 

Montgomery 

Delaney 

Henderson 

Moorhead.  Calif 

Denholm 

Hicks 

Moorhead.  Pa. 

Dennis 

Hillis 

Morgan 

Dent 

Hinshaw 

Mosher 

Derwinski 

Hogan 

Murphy,  111. 

Dickinson 

Holifield 

Murphy.  N.Y. 

Dingell 

Holt 

Martha 

Donohue 

Horton 

Myers 

Dorn 

Hosmer 

Xatcher 

Downing 

Howard 

Xedzi 

Drinan 

Huber 

O'Brien 
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O'Hara 

Ruth 

Towell,  Nev. 

Parris 

Sandman 

Treen 

Patman 

Sarasin 

Udall 

Patten 

Satterfield 

Ullman 

Pepper 

Scherle 

Van  Deerlin 

Perkins 

Schneebeli 

Vander  Jagt 

Pettis 

Shipley 

Vander  Veen 

Peyser 

Shoup 

Veysey 

Pike 

Shriver 

Vigorito 

Poage 

Schuster 

Waggonner 

Podell 

Sikes 

Walsh 

Preyer 

Skubitz 

Wampler 

Price,  111. 

Slack 

Ware 

Price,  Tex. 

Smith,  Iowa 

Whalen 

Pritchard 

Smith,  N.Y. 

White 

Quillen 

Snyder 

Whitehurst 

Railsback 

Spence 

AVhitten 

Randall 

Staggers 

Widnall 

Rarick 

Stanton,  J.  William 

Wiggins 

Rees 

Steed 

Williams 

Regula 

Steele 

Wilson,  Bob 

Reid 

Steelman 

Wilson,  Charles  H.,  Calif. 

Rhodes 

Steiger,  Ariz. 

Wilson.  Charles,  Tex. 

Rinaldo 

Steiger,  Wis. 

Winn 

Robinson,  Va. 

Stephens 

Wolff 

Robison,  N.Y. 

Stratton 

Wright 

Rodino 

Stubblefield 

Wydler 

Roe 

Stuckey 

Wylie 

Rogers 

Symington 

Wyman 

Roncalio,  Wyo. 

Svmms 

Yatron 

Roncallo,  N.Y. 

Talcott 

Young.  Alaska 

Rooney,  Pa. 

Taylor,  Mo. 

Young,  Fla. 

Roush 

Taylor,  N.C. 

Young,  111. 

Rousselot 

Teague 

Young,  S.C. 

Roy 

Thompson,  N.J. 

Young,  Tex. 

Roybal 

Thomson,  Wis. 

Zablocki 

Runnels 

Thone 

Zion 

Ruppe 

Thornton 

ANSWERED    "PRESENT" — 

1 

Sebelius 

NOT   VOTING 44 

Andrews,  N.C. 

Foley 

Nichols 

Baker 

Frelinghuysen 

Obey 

Brasco 

Gray 

O'Neill 

Broyhill,  N.C. 

Green,  Oreg. 

Owens 

Burton 

Hanna 

Powell,  Ohio 

Camp 

Jones,  Tenn. 

Roberts 

Carey,  N.Y. 

Kluczynski 

Rooney,  N.Y. 

Carney,  Ohio 

Kuykendall 

Rose 

Chamberlain 

Leggett 

Rostenkowski 

Crane 

Litton 

Schroeder 

Davis,  S.C. 

McSpadden 

Sisk 

Davis,  Wis. 

Mailliard 

Stokes 

Dellenback 

Michel 

Sullivan 

Devine 

Mills 

Wyatt 

Fisher 

Moss 

So  the  amendment  was  rejected. 

The  result  of  the  vote  was  announced  as  above  recorded. 
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Mrs.  Chisholm.  Mr.  Chairman,  a  number  of  my  colleagues  intend 
to  offer  amendments  to  the  pension  legislation  which  we  are  consider- 
ing today.  I  wish  to  speak  in  support  of  those  amendments.  Once  one 
begins  to  study  the  pension  issue  it  is  very  clear  that  there  is  a  critical 
need  for  further  reform  for  as  the  situation  stands  now  those  with  the 
greatest  need  for  pension  protection  and  benefits  are  the  least  likely  to 
receive  it. 

If  you  are  low  paid,  female,  a  minority,  or  a  part-time  worker  the 
chances  of  ever  getting  a  pension  are  very  poor.  If  on  the  other  hand, 
you  are  a  well-paid,  white,  male  professional,  you  have  a  pretty  good 
chance  of  receiving  a  decent  pension. 

Let  me  share  with  you  some  of  the  statistics  compiled  by  the  Depart- 
ments of  Labor.  IIEAV  and  the  Treasury  and  printed  in  the  publication 
entitled  "Coverage  and  Vesting  of  Full-time  Employees  Under  Private 
Retirement  Plans :  Findings  From  the  April  1972  Survey"  done  on  the 
23  million  workers  covered  by  our  private  pension  plans.  Here  are  some 
verbatim  quotes  of  the  survey : 

The  proportion  of  men  covered  by  a  private  pension  or  deferred  profit-sharing 
plan  was  45%  greater  than  that  for  women  and  the  rate  for  whites  was  almost 
25%  greater  than  that  for  persons  of  all  other  races. 

Coverage  rates  rose  sharply  with  earnings.  Although  only  a  fourth  of  the  men 
earning  less  than  $5,000  a  year  were  covered,  about  %ths  of  those  earning  more 
had  coverage. 

Vesting  rates  varied  little  by  industry.  Occupational  differences  were  greater, 
however :  professional  and  technical  workers,  managers,  officers  and  craftsmen 
had  the  highest  vesting  rates. 

Only  30%  of  the  workers  under  25  and  40%  of  the  workers  over  60  were  cov- 
ered vs.  about  Vz  of  those  aged  25-59  who  were  covered. 

Men  were  more  likely  to  be  covered  than  women  (52%  and  36%  respectively), 
and  whites  were  more  apt  to  be  covered  than  were  persons  of  all  other  races 
(48%  and  39%  respectively.) 

Most  of  the  difference  between  the  coverage  rates  stems  from  factors,  not  asso- 
ciated with  either  age  or  tenure.  Men  have  much  higher  coverage  rates — usually 
by  at  least  10% — than  women  of  the  same  age  and  the  same  length  of  service. 

Those  are  pretty  grim  statistics  and  they  bear  out  the  old  adage, 
"Them  what  has  gets."  What  it  means  is  you  may  work  for  years  and 
may  contribute  to  a  pension  plan  for  years  and  still  never  qualify  for 
a  pension. 

The  statistics  for  widows  are  even  more  cruel,  only  2  percent  are 
currently  receiving  survivors  benefits.  Because  the  vast  majority  of  the 
elderly  are  women — 11.6  million  elderly  women  versus  8.4  elderly 
men — and  because  most  elderly  women — two-thirds  are  widows,  it 
seems  to  me  we  have  a  special  obligation  to  see  that  they  are  treated 
fairly  and  decently.  Fortunately  both  the  Ways  and  Means  Committee 
bill  and  the  Education  and  Labor  bill  provide  for  mandated  survivors 
benefits.  A  participant  may  still  opt  out  of  the  survivors  benefit  plan  if 
they  choose,  but  the  legislation  is  much  stronger  now  that  it  provides 
for  opting  out  rather  than  opting  into  the  survivors  benefit  program. 

Because  of  the  complexity  of  pension  plans,  in  the  past  many  par- 
ticipants were  not  even  aware  that  their  survivors  were  not  covered 
and  that  they  had  to  specifically  request  such  coverage  for  their  fam- 
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ilies.  According  to  a  questionnaire  done  on  the  Senate  side,  68  percent 
of  the  plans  responding  indicated  that  they  currently  have  an  optional 
form  of  survivors  benefit  which  needed  positive  selection. 

One  improvement  that  would  be  helpful  in  the  survivors  benefit  sec- 
tion would  be  a  requirement  that  both  the  participant  and  the  survivor 
would  have  to  approve  opting  out  of  the  survivors  benefit  provision. 
Widows  and  widowers  would  thus  be  assured  of  knowing  their  finan- 
cial status  if  their  spouse  should  die  before  they  do. 

There  is  another  provision  of  the  Education  and  Labor  version  of 
Lhe  bill  which  I  believe  should  be  struck.  I  refer  to  the  provision  which 
requires  that  the  participant  and  his  or  her  spouse  must  have  been 
married  throughout  the  5-year  period  ending  on  the  annuity  starting 
date  or  the  date  of  death  of  the  participant.  When  inquiry  was  made 
as  to  why  this  requirement  was  included  in  the  bill  it  was  indicated 
♦"hat  it  was  to  protect  the  pension  fund  from  being  drained  by  survi- 
vors who  marry  participants  much  older  than  themselves.  It  was 
alleged  that  this  was  a  problem  with  the.  survivors  of  black  lung 
patients. 

This  may  happen  on  occasion,  but  I  do  not  believe  that  the  incidence 
of  May-December  weddings  is  really  any  of  our  business.  It  is  a  bit  of 
nn  insult  to  an  older  citizen  to  suggest  that  we  have  any  business  plac- 
ing restrictions  upon  whom  and  when  they  should  marry. 

While  it  might  be  interesting  to  take  this  issue  to  court  and  see  what 
kind  of  opinion  Justice  Douglas  might  write  I  would  suggest  that  the 
section  be  deleted  before  it  has  to  be  taken  to  court.  For  those  who  want 
statistics  I  secured  the  following  from  the  Library  of  Congress.  Ac- 
cording to  the  1970  census  for  those  persons  who  marry  between  the 
ages  of  50  and  70  the  average  difference  in  age  is  6  years. 

In  instances  where  it  is  the  first  marriage  of  both  spouses,  in  2  per- 
cent of  the  marriages  the  bride  is  20  years  or  younger  than  the  groom. 

In  instances  where  it  is  the  first  marriage  of  the  bride  and  the  re- 
marriage of  the  groom.  5.2  percent  of  the  brides  are  20  years  or 
younger. 

In  instances  where  it  is  the  second  marriage  for  both  in  only  3.2 
percent  of  the  cases  is  there  an  age  difference  of  20  years  or  more. 

And  in  instances  where  it  is  the  first  marriage  of  the  groom  and 
remarriage  for  the  bride  in  0.4  percent  of  the  cases  the  groom  is  20 
years  younger. 

In  summary,  the  incidence  of  May-December  marriages  is  not  large 
at  all.  A  requirement  that  the  participant  and  spouse  be  married  for 
the  5  years  before  retirement  or  death  is  totally  unwarranted.  It  is  an 
insulting  restriction  upon  our  senior  citizens  and  could  work  a  real 
hardship  on  older  "newlyweds." 

Part-time  workers  are  also  seriously  neglected  under  the  legislation 
before  us.  This  is  particularly  critical  because  so  many  people,  espe- 
cially women  and  minorities,  are  employed  on  a  part-time  basis. 

The  majority  of  these  people  work  part  time — not  because  they  want 
to — but  because  they  must.  They  have  no  choice.  Part  time  or  seasonal 
work  is  the  only  employment  available. 
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TABLE  34.-PERSONS  WHO  WORKED  DURING  1971,  BY  FULL  AND  PART-TIME  JOB  STATUS 


Work  experience 


Negro 

and 

other 

races 

White 

Negro 

and 

other 

races 

White 

5,620 

50,  393 

4,766 

34,  248 

100.0 

100.0 

100.0 

100.0 

59.2 
26.4 
(15.4) 
(11.0) 
14.4 

66.8 
20.6 
(12.0) 
(8.6) 
12.6 

42.4 
28.8 
(13.3) 
(15.5) 
28.8 

41.7 
25.8 
(12.0) 
(14.0) 
32.4 

Total,  all  workers  (thousands) 

Percent 

Year  round,  full  time 

Part  year,  full  time 

27  to  49  weeks 

1  to  26  weeks 

Partime 


Source:  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics. 

As  you  can  see  from  the  above  chart  in  1971  only  about  three-fifths 
of  all'  minority  men  worked  full-time  year  round  as  compared  with 
two-thirds  of  the  white  men. 

Even  fewer  of  the  working  women  worked  full  time,  year  round : 
The  percentage  of  both  white  and  non white  females  working  year- 
round  full  time  was  42.4  percent  versus  66.8  percent  for  white  males. 

The  definitions  of  part-time  and  part-year  work  utilized  in  the  chart 
are  not  the  same  as  those  set  by  the  Internal  Revenue  Code :  The  chart 
defines  part-year  work  as  6  months  or  less  and  part-time  work  as  34 
hours  a  week  or  less,  as  compared  to  .">  months  and  20  hours  in  the  In- 
ternal Revenue  Code.  Since  the  Department  of  Labor  does  not  break 
down  part-time  work  into  a  20-hour-a-week  category,  only  an  approxi- 
mation was  able  to  be  found  for  the  number  of  workers  with  that  work 
pattern. 

The  closest  figures  to  be  found  were  the  following : 

PERCENTAGE  AND  NUMBER  OF  WORKERS  WHO  AVERAGED  1  TO  14  HRS.  PER  WEEK  ON  THEIR  JOB  IN  1972 


White: 

Males... 

Females. 
Nonwhite: 


3.6 

9.1 


1.583,000 
2,315,000 


Males.... 

4.4 

200,  000 

Females 

8.1 

284,  000 

PERCENTAGE  AND  NUMBER  OF  WORKERS  WHO  AVERAGED  1  TO  29  HRS. 

PER  WEEK  ON  THEIR  JOB 

IN  1972 

Percent 

Number 

White: 

Males... 

Females. 
Nonwhite: 

Males.... 

Females. 


10.8 
26.2 


13.4 
23.9 


4. 700,  000 
6,  689,  000 


616,000 
830.  000 


Using  these  figures  to  approximate  the  number  of  workers  who 
averaged  1  to  20  hours  per  week,  we  can  approximate  the  number  of 
workers  who  can  be  excluded  from  pension  plans  according  to  the  In- 
ternal Revenue  Code's  definition  of  part-time  and  part-year  employ- 
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ees :  About  19  percent  of  the  non- white  male  workers  and  15.2  percent 
of  the  white  male  workers,  compared  to  approximately  30  percent  of 
both  white  and  nonwhite  female  workers. 

Retail  workers  are  typical  of  the  workers  who  are  hard  hit  by  the 
lack  of  adequate  part-time  protection. 

For  example,  1.5  million  women  are  employed  as  sales  clerks  in  the 
retail  trade — versus  827,000  men — but  even  of  the  women  who  are 
working  full-time  only  one- fourth  were  covered  by  a  private  pension 
plan. 

Another  section  of  the  legislation  before  us  which  I  believe  is  highly 
discriminatory  is  the  provision  which  requires  that  no  vesting  can  take 
place  before  the  age  of  25.  It  works  a  special  hardship  upon  young 
people  and  working  women  in  general. 

Let  me  discuss  the  latter  first.  The  highest  number  of  working 
women  are  in  the  labor  force  between  the  ages  of  20  and  24.  Accord- 
ing to  the  1970  census  there  are  some  4,682,580  workers  in  this  cate- 
gory. Most  women,  80  percent,  have  their  first  child  before  the  age  of 
25.  They  then  leave  the  labor  market  and  return  to  work  after  their 
children  are  fully  grown  or,  as  is  the  case  with  increasing  numbers, 
when  their  children  reach  school  age. 

There  is  a  provision  in  the  proposed  legislation  which  at  first  glance 
would  seem  to  be  of  great  benefit  to  working  women.  It  is  proposed 
that  if  an  employee  has  worked  for  4  years  they  can  leave  work  for  a 
period  of  up  to  6  years  and  then  if  they  return  to  the  same  job  they 
will  still  be  able  to  count  those  first  4  years  as  credit  towards  full 
vesting. 

Unfortunately,  because  most  women  have  their  first  child  before  the 
age  of  25  and  no  credit  for  work  before  the  age  of  25  is  allowed,  the 
majority  of  our  working  women  will  never  be  able  to  receive  any  ad- 
vantage of  the  6-year  break  in  service  proposed  in  today's  bill. 

The  no  vesting  before  25  years  is  also  highly  discriminatory  toward 
blue  collar  youth.  A  college  student,  particularly  one  who  takes  any 
graduate  work  will  not  be  affected  by  the  25-year  rule  because  they 
enter  the  labor  market  at  a  later  age  but  blue  collar  youth  start  work 
at  18.  They  work  7  years  before  they  can  begin  to  accumulate  vesting 
time.  The  25-year  provision  is  justified  by  the  allegation  that  the  youth 
labor  market  is  very  mobile  and  that  young  workers  change  jobs  so 
frequently  that  it  would  be  expensive  and  difficult  to  maintain  the 
necessary  employment  records.  While  it  is  true  that  youth  change  jobs 
more  frequently  than  the  population  as  a  whole,  it  is  not  as  frequently 
as  one  might  suppose.  The  Library  of  Congress  reports  the  following 
statistics  from  Special  Labor  Force  Report  Xo.  35  of  the  U.S.  Bureau 
of  Labor  Statistics.  The  statistics  are  from  1961  but  that  apparently 
was  the  latest  date  that  these  figures  were  prepared  in  this  manner: 
23.5  percent  of  all  men  aged  18  and  19  changed  jobs;  24.8  percent  of 
all  men  aged  20  to  24  years  changed  jobs;  22.2  percent  of  all  women 
aged  18  and  19  changed  jobs;  and  16.3  percent  of  all  women  aged  20 
to  24  years  changed  jobs. 

These  figures  compare  with  the  following  labor  mobility  figures  for 
the  total  work  force :  11.0  percent  of  all  men  over  the  age  of  14 
changed  jobs;  and  8.6  percent  of  all  working  women  over  the  age  of 
14  changed  jobs. 
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Ys  you  can  see,  approximately  one-fourth  of  the  male  workers 
under  25  and  one-fifth  of  the  female  workers  under  25  do  change  jobs 
but  the  vast  majority  of  these  young  workers  do  not.  Further,  when 
one  compares  the  mobility  of  young  workers  with  the   11-percent 

mobility  of  the  total  male  work  force  it  seems  to  me  we  are  being 
unreasonably  discriminatory  toward  our  young  workers.  I  might  note 
for  the  Members  of  the  House  that  the  National  Student  Lobby  said 
that  this  provision  "presumes  that  young  people  care  little  about  pen- 
sions. You  must  realize,  however,  that  thousands  of  their  dollars  are 
jeopardized,  which  is  rightfully  theirs  upon  retirement."  As  the  young 
people  in  the  streets  put  it.  "This  is  a  rip-off." 

As  you  can  sec  many  aspects  of  the  existing  pension  legislation  and 
the  proposed  pension  reform  legislation  work  a  great  hardship  on  the 
poor,  women,  and  minorities.  The  discrimination  against  women  is 
particularly  distressing  because  of  the  increase  in  female  headed  house- 
holds. There  has  been  a  15-percent  increase  in  female  headed  house- 
holds since  1959.  This  is  particularly  true  with  regard  to  minorities: 
35  percent  of  all  black  families  are  headed  by  women  and  64  percent  of 
all  poor  black  families  are  headed  by  women — 1970  census. 

But  the  average  American  family  is  affected  as  well.  What  has  not 
been  recognized  by  either  this  administration  or  this  Congress  is 
that  women  work  not  to  make  pin  money  or  to  buy  luxuries  but  out  of 
severe  need.  Take  a  look  at  the  following  chart  from  the  Women's 
Bureau  of  the  U.S.  Department  of  Labor. 

THE  MARITAL  STATUS  OF  WOMEN  WORKERS  IN  MARCH  1972 

All  women  Women  of  minority  races 


Percent  Percent 

Marital  status  Number       distribution  Number         distribution 

Total 32,939,000  100.0         4,176,000  100.0 


Single 7,477,000  22.7  920,000  22.0 

Married  (husband  present) 19,249,000  58.5  1,991,000  47.7 

Husband's  1971  income: 

Below  $3,000 1,925,000  5.8  281,000  6.7 

$3,000  to  $4,999 2,194,000  6.7  394,000  9.4 

$5,000  to  $6,999 2,926,000  8.9  406,000  9.7 

$7,000  and  over 12,204,000  37.1  910,000  21.8 

Other  marital  status 6,213,000  18.9  1,265,000  30.3 


Married  (husband  absent) 1,500,000 

Widowed .  2,570,000 

Divorced 2,143,000 


4.6 

538,  000 

12.9 

7.8 

412,000 

9.9 

6.5 

315.000 

7.5 

The  7.5  million  single  women  who  account  for  22.7  percent  of  all 
working  women  are  obviously  working  out  of  necessity.  So  are  the 
6.2  million  women  who  are  widowed,  separated,  or  divorced.  They 
account  for  another  18.9  percent  of  the  female  work  force.  Finally, 
and  most  tellingly,  there  are  the  4.1  million  married  women  who  are 
working  because  their  husbands  earn  less  than  $7,000 — equal  to  another 
21.4  percent.  They  work  because  one  pay  check  is  not  enough  to  sup- 
port the  family.  Their  earnings  help  buy  food,  clothing,  and  shelter— 
the  necessities  of  life. 

When  we  add  these  three  groups  together,  it  is  clear  that  63.5  per- 
cent of  all  working  women  are  working  because  of  dire-  need.  Their 
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need  becomes  even  more  compelling  when  they  become  too  old  to  work. 
For  the  incomes  of  our  elderly  women  are  among  the  lowest  of  all 
groups  in  the  entire  population.  The  median  income  of  a  72-year-old 
woman  in  this  country  is  $1,489.  That  is  a  bitter  testimonial  to  how  we 
treat  our  elderly  women. 

One  of  the  problems  elderly  women  face,  both  working  women  and 
recipients  of  survivors  benefits  is  that  separate  actuarial  tables  are  used 
when  computing  pension  benefits,  women  receive  lower  benefits  than 
men. 

This  is  defended  on  the  grounds  that  the  female  population  lives 
longer  than  their  male  counterparts.  While  this  is  true  for  the  two 
groups  as  a  whole  there  is  evidence  that  working  women  are  dying  at 
younger  ages  just  as  male  workers  do.  However,  from  phone  calls 
placed  to  Metropolitan  Life,  Prudential,  the  Society  of  Actuaries,  and 
from  inquiries  made  by  the  Congressional  Reference  Service  we  find 
that  although  there  are  separate  actuarial  tables  for  men  and  women 
and  tables  for  working  men  there  are  very  few  tables  on  the  mortality 
rates  of  working  women.  Even  in  instances  where  separate  tables  for 
working  men  and  working  women  are  kept  and  are  used  as  the  basis 
for  separate  computations  the  EEOC  has  ruled  that  this  practice  is 
inherently  discriminatorv. 

For  example,  the  EEOC  ruled  against  TIAA-CREF— Teachers 
Insurance  Annuity  Association-College  Retirement  Equities  Fund. 
TIAA  did  indeed  keep  separate  tables  for  working  men  and  working 
women  and  found  that  the  projected  average  lifetime  for  men  was 
82  years  and  for  their  women  was  86  years.  They  then  made  separate 
projections  of  benefits  on  the  basis  of  these  figures.  EEOC  ruled 
against  them  however  because  they  found  that  75  percent  of  the  women 
workers  were  dying  before  the  age  of  86,  the  average  date  of  mortality. 
What  was  happening  was  that  a  few  women  were  very  long  lived  and 
they  were  dragging  the  average  lifetime  expectancy  rate  of  the  group 
to  a  higher  level  than  the  majority  of  the  group  actually  experienced. 

It  is  clear  that  in  terms  of  the  use  of  inappropriate  actuarial  tables, 
discriminatory  age  and  vesting  requirements  and  the  like  that  women 
are  being  treated  shabbily.  In  view  of  this,  I  believe  the  inclusion  of  a 
sex  discrimination  amendment  in  the  bill  would  have  a  very  salutary 
effect. 

Because  of  the  complexity  of  this  legislation  I  believe  we  shall  have 
to  continue  to  make  "improvements"  in  the  pension  legislation  in  the 
years  to  come  but  I  hope  that  some  improvements  can  be  made  before 
we  send  this  legislation  to  the  President  to  be  signed  into  law. 

Mr.  Duncan.  Mr.  Chairman,  when  dealing  with  a  subject  as  com- 
plex as  pension  reform  which  affects  so  many  areas  of  the  law,  it  is 
inevitable  that  the  legislation  will  be  complex  and  cause  some  new 
problems  as  it  attempts  to  solve  the  old  ones. 

However,  I  feel  that  several  provisions  of  H.R.  12855,  the  Ways  and 
Means  Committee's  portion  of  this  legislation,  are  especially  signifi- 
cant and  represent  considerable  improvement  over  existing  law  and 
the  pension  bill  passed  by  the  Senate  last  September. 

Present  law  places  no  specific  limitation  on  the  amount  of  deductible 
retirement  plan  contributions  for  corporate  employees,  limits  deducti- 
ble contributions  for  self-employed  workers  to  a  maximum  of  10  per- 
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cent  or  $2,500  a  year,  and  makes  no  provision  at  all  for  workers  not 
covered  by  any  type  of  qualified  pension  plan. 

The  proposal  to  raise  the  deductible  contribution  for  self-employed 
workers  to  $7,500  a  year  or  15  percent  of  income  is  certainly  a  step  in 
the  right  direction.  The  provisions  to  encourage  establishment  of  In- 
dividual Retirement  Accounts  should  help  a  very  large  segment  of  the 
working  force  who  do  not  now  qualify  for  tax  deductible  contributions 
to  help  themselves  plan  for  a  more  secure  retirement. 

The  $75,000  annual  limitation  for  defined  benefit  plans  will  ade- 
quately protect  against  Government  revenue  loss  caused  by  deductible 
corporate  contributions  for  top  executives.  At  the  same  time,  it  should 
not  discourage  continuation  of  the  sound  existing  plans  which  such 
corporations  as  Sears,  and  the  J.  C.  Penny  Co.  have  established  for  em- 
ployees at  all  levels. 

In  summary,  the  legislation  now  before  the  House  represents  many 
hours  of  testimony  and  deliberation  by  the  Committees  on  Ways  and 
Means  and  Education  and  Labor.  I  am  hopeful  that  the  best  features 
of  both  committee's  proposals  can  be  retained  and  that  pension  pro- 
tection for  millions  of  Americans  will  be  extended. 

Mrs.  Grasso.  Mr.  Chairman,  today  the  House  considers  H.R.  2, 
the  Employee  Benefit  Security  Act — possibly  the  most  important 
single  piece  of  legislation  to  assist  the  American  worker  in  nearly  40 
years. 

Passage  of  the  Employee  Benefit  Security  Act  will  improve  pension 
coverage  for  employees  in  the  private  section  and  will  help  secure 
long  awaited  justice  for  the  American  wage  earner. 

The  product  of  years  of  effort,  the  bill  represents  a  major  triumph 
for  my  friend  and  colleague,  the  gentleman  from  Pennsylvania  (Mr. 
Dent).  As  a  member  of  the  Education  and  Labor  Committee,  I  am 
well  aware  of  his  dedication  and  commitment  to  pension  reform  legis- 
lation. 

As  we  all  know,  two  bills  will  be  offered  as  substitutes  to  H.R.  2.  As 
a  member  of  the  Education  and  Labor  Committee,  I  will  concentrate 
my  remarks  on  the  merits  of  H.R.  12906,  which  encompasses  the  basic 
language  and  scope  of  the  original  H.R.  2.  The  provisions  of  H.R. 
12906  will  help  protect  the  pension  of  the  average  worker  who  expects 
and  deserves  the  promised  pension  that  thousands  have  been  denied. 

Mr.  Chairman,  the  inadequacies  of  many  existing  pension  plans  and 
the  abuses  associated  with  their  administration  have  been  amply  docu- 
mented and  publicized  over  the  years.  I  am  certain  that  nearly  every 
Member  can  point  to  letters  documenting  the  need  for  improvements 
in  the  present  private  pension  plan  structure. 

More  than  30  million  workers  are  covered  by  private  pension  plans 
with  assets  totaling  over  $150  billion.  These  workers  have  been  led 
to  believe  that  upon  retirement  they  will  receive  certain  pension  bene- 
fits. In  fact,  the  collection  of  a  pension  may  depend  on  luck  as  much 
as  on  length  of  service.  In  too  many  cases,  mergers,  forced  early  retire- 
ment, plant  shutdowns,  plan  mismanagement,  and  other  difficulties 
lead  to  either  no  pension  at  all  or  to  a  partial  payoff  on  the  money  in- 
vested by  the  worker  in  the  pension  fund. 

Offered  as  a  substitute  to  title  I,  H.R.  12906  will  help  eliminate  many 
of  the  problems  associated  with  private  pension  plans  and  establish 
a  minimum  level  of  pension  plan  responsibility.  The  bill  achieves  these 
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results  through  minimum  vesting,  funding,  and  fiduciary  standards 
and  the  establishment  of  a  reinsurance  program. 

In  our  mobile  society,  workers  no  longer  remain  in  the  same  town  or 
work  for  the  same  employer  for  their  entire  adult  lives.  However,  under 
many  existing  pension  plans,  workers  lose  their  accumulated  pension 
benefits  if  they  leave  before  reaching  retirement  age.  By  requiring  a 
minimum  standard  of  vesting,  the  bill  insures  the  rights  of  employees 
10  share  in  the  company's  pension  fund  even  if  the  employees  leave 
the  company  before  retirement  age  or  have  their  employment  termi- 
nated. 

The  bill  allows  pension  plans  to  choose  one  of  three  vesting  sched- 
ules and  retains  the  flexibility  contained  in  many  existing  plans  for 
allowing  the  payment  of  pension  benefits  prior  to  age  65.  This  section 
would  rectify  the  all  too  common  complaint  expressed  by  workers  who 
have  contributed  15  or  20  years  to  a  pension  fund  and  then  discovered 
they  are  not  entitled  to  any  pension  benefits. 

Second,  the  bill  requires  the  administrators  of  pension  plans  to  pro- 
vide participants  with  detailed  information  on  the  particulars  of  the 
plan  and  the  financial  condition  of  the  plan.  In  this  way,  workers  will 
know  exactly  what  they  can  expect  from  the  pension  plan  and  will 
have  firm  indication  of  the  financial  stability  of  the  plan  itself. 

Third,  the  bill  requires  an  employer  to  make  payments  toward  the 
principal  of  the  unfunded  accrued  liabilities  of  a  pension  plan  to  in- 
sure the  coverage  of  current  obligations  on  the  plan.  No  matter  how 
lucrative  a  pension  plan  appears  on  paper,  its  promises  are  worthless 
without  sufficient  capital. 

Finally,  the  bill  establishes  a  Pension  Benefit  Guaranty  Corporation 
administered  by  the  Secretary  of  Labor  to  insure  unfunded  vested  lia- 
bilities. Inclusion  of  this  provision  in  pension  reform  legislation  is 
crucial.  For  a  variety  of  reasons,  pension  plans  have  been  terminated 
without  completing  their  responsibilities  to  their  beneficiaries.  Plan 
termination  insurance  protects  pension  credits  which  would  otherwise 
be  lost  upon  termination  of  the  pension  plan. 

Mr.  Chairman,  despite  some  reservations  to  specific  sections  of  the 
compromise  proposal  being  offered,  I  believe  that  this  legislation  offers 
the  best  opportunity  for  protecting  private  pension  plans.  These  plans 
have  been  a  godsend  to  thousands  of  workers  who  otherwise  might  be 
struggling  near  or  below  the  poverty  line  during  their  retirement 
years. 

I  will  support  the  bill  and  urge  my  colleagues  to  join  me. 

Mr.  Ford.  Mr.  Chairman,  I  rise  in  support  of  the  Employee  Benefits 
Security  Act.  This  legislation  is  designed  to  protect  the  pension  bene- 
fits of  the  millions  of  working  American  men  and  women,  It  is  the 
product  of  lengthy  and  painstaking  deliberations  of  both  the  Educa- 
tion and  Labor  Committee  on  which  I  serve  and  the  Ways  and  Means 
Committee. 

The  intent  of  this  legislation  is  to  insure  that  the  pension  system  in 
the  private  sector  will  be  a  good  system,  a  system  that  works.  The 
legislation  attempts  to  correct  the  weaknesses  in  the  present  system, 
and  assure  that,  when  workers  are  promised  pension  benefits,  they  do 
not  suffer  a  loss  of  those  benefits  merely  because  the  plan  provides  for 
no  vesting  protection,  has  been  inadequately  funded  or,  for  one  reason 
or  another,  has  been  terminated. 
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The-legislation  before  us  today  would  provide  these  assurances  and 
would  facilitate  the  orderly  growth  of  private  pension  plans  as  well. 
The  Employee  Benefits  Security  Act  provides  for  Federal  standards 
of  fiduciary  responsibility,  for  minimum  standards  of  vesting  and 
funding  and  for  plan  termination  insurance.  By  enacting  these  stand- 
ards into  law,  Congress  will  be  greatly  improving  the  probability  that 
the  millions  of  workers  presently  covered  by  private  pension  plans 
will,  in  fact,  receive  a  pension  when  they  retire. 

This  legislation  establishes  a  tighter  reporting  and  disclosure  re- 
quirement for  pension  plans,  as  well  as  providing  for  standards  of  con- 
duct for  fiduciaries  exercising  power  or  control  over  the  management 
of  pension  funds.  It  also  requires  that  the  administrator  of  a  plan 
must  provide  each  participant  or  beneficiary  with  a  written  descrip- 
tion of  the  plan  in  language  that  an  average  and  reasonable  worker 
can  be  expected  to  understand  intelligently,  as  well  as  with  a  summary 
of  the  annual  financial  report  which  is  submitted  to  the  Secretary  of 
Labor.  The  plan  description  must  include  a  schedule  of  benefits,  eligi- 
bility and  vesting  provisions,  claim  procedures  and  remedies,  basis 
of  financing,  and  other  plan  provisions  affecting  employees'  rights. 

The  vesting  requirement  provision  of  the  bill  jn-ovides  for  three  al- 
ternative formulas.  One  of  the  following  rules  would  meet  the  mini- 
mum requirements  provided  for  under  this  legislation:  The  10-year 
service  rule  which  would  guarantee  100-percent  vesting  after  10  years 
of  covered  service,  but  under  which  no  vesting  would  occur  prior  to 
a  full  10  years  of  service;  the  graded  15-year  service  rule  which  pro- 
vides for  25-percent  vesting  after  5  years  of  covered  service,  increas- 
ing by  5  percent  for  each  of  the  next  5  years,  and  10  j^ercent  for  the 
subsequent  5  years  until  100-percent  vesting  is  achieved  at  the  end  of 
the  15th  year;  or  the  "rule  of  45,"  under  which  50-percent  vesting 
would  occur  when  age  plus  the  number  of  years  of  covered  service 
equals  45.  Vesting  under  the  rule  would  increase  by  10  percent  each 
subsequent  year  until  the  100-percent  figure  is  reached. 

The  bill  also  provides  for  assurances  that  the  pension  plan  will  be 
adequately  funded.  This  protection  is  guaranteed  by  the  provision 
which  requires  an  employer  to  make  payments  toward  the  principal  of 
unfunded  accrued  liabilities.  A  liability  is  what  is  incurred  when  the 
employer  grants  pension  credits  to  employees  for  past  service,  and  an 
unfunded  liability  is  what  exists  when  assets  are  not  sufficient  to  cover 
the  liabilities  over  the  long  run. 

Mr.  Chairman,  one  of  the  most  important  provisions  of  the  legisla- 
tion before  us  today  is  that  part  of  the  bill  wThich  provides  for  plan 
termination  insurance.  This  provision  is  designed  to  protect  workers 
who  have  been  paying  into  pension  plans  for  years,  only  to  learn  that, 
prior  to  their  retirement,  the  plans,  for  one  reason  or  another,  have 
terminated.  This  provision  would  establish  a  Pension  Benefit  Guar- 
anty Corporation  which  would  be  administered  by  the  Secretary  of 
Labor  and  a  board  of  directors  which  would  be  comprised  of  the  Sec- 
retary and  two  officers  or  employees  of  the  Labor  Department.  Plans 
would  be  required  to  insure  unfunded  vested  liabilities  incurred  prior 
to  as  well  as  after  the  enactment  of  this  legislation  into  law. 

The  legislation  would  also  include  an  enforcement  provision  provid- 
ing for  criminal  penalties  of  5  years  imprisonment  and  $10,000  fine  for 
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willful  violation  of  the  act  by  individuals,  and  up  to  a  $200,000  fine  for 
a  willful  violation  of  the  act  by  a  corporation. 

The  legislation  would  also  require  that  the  Social  Security  Adminis- 
tration maintain  records  of  retirement  plans  in  which  former  employ- 
ees who  have  not  yet  retired  have  acquired  vested  benefits.  The  Social 
Security  Administration  under  this  provision  would  also  be  required 
to  provide  this  information  to  plan  participants  and  beneficiaries  on 
request  and  also  upon  their  application  for  social  security  benefits. 

Mr.  Chairman,  I  cannot  overstate  the  importance  and  the  urgency 
of  the  need  for  prompt  enactment  of  this  legislation  into  law.  Ever 
since  I  first  cosponsored  pension  protection  legislation  over  6  years 
ago,  my  office  has  been  deluged  with  mail  from  my  constituents  de- 
manding that  the  Congress  provide  the  American  working  men  and 
women  with  protection  for  their  private  pension  plans.  Over  the  past 
years,  the  committee  has  traveled  to  my  own  State  of  Michigan  and 
conducted  hearings  in  which  we  have  been  confronted  by  the  distress- 
ing tales  of  workers  who  have  suffered  great  damage  because  of  the 
inadequacy  of  our  present  pension  protection  laws.  The  committee  has 
heard  from  witnesses  who  have  described  situations  resulting  in  lost 
and  reduced  pension  benefits  as  a  result  of  the  closing  of  major  em- 
ployers in  the  Detroit  area  such  as  the  Garwood  Division  of  Sargent 
Industries,  of  Packard  Motors,  and  Essex  Wire. 

The  Committee  was  told  of  the  situation  which  resulted  in  1960 
when  a  major  Detroit  newspaper  shut  down  and  paid  to  its  over  400 
employees  lump-sum  pension  benefits  of  approximately  $160.  We 
heard  from  steelworkers  who  lost  jobs  as  well  as  pension  benefits  as  a 
result  of  the  shutdown  of  the  Mahon  Industrial  Division  and  the  Tay- 
lor Cement  Co..  and  we  heard  the  testimony  of  one  individual  who  re- 
ceived, after  29  long  years  of  service,  a  lump-sum  payment  of  $1,800 
when  the  Garwood  plant  closed  down  in  my  own  district  recently. 

Mr.  Speaker,  these  were  all  stories  which  were  related  to  the  com- 
mittee when  it  traveled  to  Michigan.  Similar  stories  can  be  and  have 
been  heard  in  virtually  every  State  and  every  congressional  district 
in  this  country.  The  evidence  in  support  of  the  need  for  the  legislation 
we  are  considering  today  is  insurmountable.  Virtually  every  major 
labor  organization,  including  the  United  Auto  Workers,  the  United 
Steel  Workers,  and  the  AFL-CIO.  has  expressed  its  support  for  this 
legislation. 

It  has  been  considered  now  for  several  years  by  the  Congress  and 
the  bill  before  us  today  has  been  the  result  of  many  long  hours  of  work 
and  negotiation  by  the  distinguished  Members  of  both  parties  of  both 
the  House  and  the  Senate. 

Mr.  Speaker,  the  protections  which  this  bill  will  afford  to  our  Amer- 
ican working  force  is  long  overdue.  At  this  point  I  urge  my  colleagues 
from  both  sides  of  the  aisle  to  give  this  legislation  their  unequivocal 
support  so  that  it  can  be  sent  to  the  White  House  and  be  signed  into 
law  at  the  earliest  possible  date. 

Mr.  Murtha.  Mr.  Chairman,  I  rise  in  praise  of  the  Congress  for  the 
courage  and  forthrightness  shown  by  its  Members  in  passing  the  pen- 
sion reform  bill.  This  bill  is  to  be  held  up  as  a  landmark  for  the  work- 
ingman,  particularly  the  steelworker,  who  has  been  fighting  for  a 
vested  and  portable  pension  for  many  years. 
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This  is  a  capstone  of  a  legislative  inquiry  that  started  7  years  ago, 
spurred  on  by  Congressman  John  Dent  and  his  subcommittee  because 
of  concern  for  the  interests  of  the  workingman. 

There  can  be  no  doubt  tiiat  this  is  a  major  contribution  to  a  more 
secure  future  for  men  and  women  who  have  worked  hard  all  their  lives. 
i  do  not  view  the  present  legislation  as  a  cure-all  for  the  problems  of 
the  working  man  and  woman,  but  it  certainly  demonstrates  that  the 
Congress  is  moving  in  the  right  direction  and  has  the  leadership  it 
needs  to  move  into  the  future. 

Mr.  Don.  IT.  Clausen.  Mr.  Chairman,  there  are  very  few  issues  be- 
fore the  Congress  that  will  directly  affect  as  many  people  as  the  ques- 
tion of  pension  reform. 

Pensions  are  becoming  a  way  of  life,  and  rightfully  so,  in  employ- 
ees' fringe  benefit  packages  at  the  same  time  as  our  average  life  span 
is  increasing  and  our  retirement  age  is  decreasing. 

This  trend  must  be  encouraged  in  every  way  possible  by  the  Con- 
gress, by  management,  and  by  labor.  Financial  preparation  for  retire- 
ment should  be  among  the  highest  priorities  of  any  individual. 

It  is  the  individual  who  bears  the  responsibility  to  prepare  for  those 
years  after  he  leaves  the  work  force  but  it  seems  to  me  that  it  is  the 
responsibility  of  the  Congress  to  make  certain  that  no  person  who 
takes  the  necessary  steps  is  deprived  of  his  benefits  because  of  some- 
thing beyond  his  control. 

We  have  seen  from  past  experience  that  the  two  basic  reasons  a 
worker  loses  his  pension  are  change  of  job  and  lack  of  financial  integ- 
rity of  the  fund.  I  believe  the  pension  reform  bill  reported  by  the 
Education  and  Labor  Committee  will  help  remedy  these  two  problems 
in  a  reasonable  and  responsible  way  and  it  has  my  full  support. 

The  vesting  standards  included  in  the  bill  make  certain  that  once 
an  individual  becomes  entitled  to  benefits  he  retains  his  entitlement 
and  is  not  required  to  hold  the  same  job  or  work  for  the  same  organi- 
zation throughout  his  working  career. 

Both  the  general  mobility  of  our  society  today  and  the  fundamental 
desire  of  most  Americans  to  better  themselves  by  seeking  and  accept- 
ing better  employment  tend  to  insure  that  most  workers  will  not  spend 
their  lives  working  at  the  same  job.  They  should  not  be  penalized  for 
this. 

I  recently  learned  of  a  case  where  a  lady  had  worked  in  California 
for  an  aircraft  company  for  nearly  20  years.  Upon  leaving  the  com- 
pany she  did  not  qualify  for  any  retirement  even  though  she  had 
paid  into  the  pension  fund  during  her  service  with  that  employer. 
That  company's  pension  plan  offered  no  vesting  rights  whatsoever. 

While  this  person  realizes  she  has  no  opportunity  to  receive  retire- 
ment benefits  for  her  service,  she  brought  her  problem  to  my  attention 
in  the  hope  that  others  similarly  situated  would  not  be  similarly 
affected. 

Likewise,  can  there  be  any  justification  for  an  individual  maintain- 
ing a  retirement  fund  throughout  his  working  vears  and  planning  his 
retirement  based  upon  his  pension  fund  only  to  find  that  when  he  is 
ready  to  retire  the  fund  is  bankrupt  and  he  is  unable  to  collect  his 
annuity  ? 
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This  kind  of  heartbreak  can  be  avoided  by  simple  standards  of 
fiduciary  responsibility  to  protect  pension  funds.  Neither  a  great  deal 
of  governmental  intervention  in  the  private  sector  nor  a  requirement 
to  meet  more  than  ordinary  actuarial  standards  is  necessary  to  meet 
these  goals. 

In  addition,  the  bill  before  us  contains  pension  legislation  from  the 
Committee  on  Ways  and  Means  which  relates  to  the  Federal  tax 
structure  and  the  incentives  it  gives  for  the  creation  of  pension  plans. 

The  most  important  of  these,  of  course,  is  the  so-called  "Keogh 
plans"  which  encourage  the  self-employed  to  set  up  pension  plans 
for  themselves. 

The  bill  increases  the  maximum  deductible  contribution  that  an 
individual  is  allowed  to  make  on  his  own  behalf  to  a  pension  plan. 
That  allowable  amount  will  now  be  15  percent  of  earned  income  up 
to  a  maximum  of  $7,500.  This  is  a  substantial  improvement  over  exist- 
ing law. 

While  the  H.R.  10  plans  have  been  criticized  in  some  quarters  and 
amendments  have  been  proposed  to  remove  this  section  from  the  bill, 
I  strongly  believe  that  such  an  effort  is  short-sighted  and  counter- 
productive. 

It  is  totally  contrary  to  our  best  interests  to  discourage  pension 
plans  of  whatever  type.  Every  individual  must  be  encouraged  to  set 
aside  money  for  his  post-working  years.  And,  every  consideration  must 
be  given  to  those  who  do. 

Far  too  many  people  are  attempting  to  live  on  fixed,  inadequate  an- 
nuities today.  The  hardships  this  causes  are  increased  dramatically  in 
times  of  inflation  and  shortages. 

Therefore,  Mr.  Chairman,  I  support  the  bill  before  us  today  and 
urge  my  colleagues  to  give  it  overwhelming  approval. 

Mr.  Reid.  Mr.  Chairman,  I  rise  in  support  of  the  Employee  Benefits 
Security  Act  of  1974. 

This  bill,  as  worked  out  between  both  the  House  Education  and 
Labor  Committee  and  the  House  Ways  and  Means  Committee  is 
modest — it  does  not  purport  to  solve  every  inequity  that  presently 
exists  in  our  private  pension  systems — but  it  does  make  an  important 
step  forward  in  the  reform  of  those  systems,  and  for  that  reason,  I  in- 
tend to  vote  for  it. 

About  30  million  workers  are  presently  covered  by  private  pension 
plans ;  up  to  42  million  will  be  covered  by  1980,  under  plans  with  assets 
totaling  over  $215  billion.  While  pension  plans  have  served  some 
workers  well,  it  is  a  fact  that  many — if  not  most — workers  pay  into 
plans  year  after  year  expecting  to  receive  insurance  for  their  retire- 
ment, and  end  up  getting  back  absolute^  nothing — either  because 
their  company  or  plant  goes  out  of  business,  or  because  it  merges  with 
another  and  the  pension  system  is  revoked,  or  because  there  are  insuffi- 
cient funds  in  the  pension  system,  or  because  the  managers  of  the 
pension  plans  have  made  bad  investments,  or  because  fund  trustees  and 
administrators  breach  faith  with  employees.  In  sum,  there  are  too 
many  "iffy  questions"  for  a  worker  to  feel  any  real  security,  as  is  evi- 
dent by  the  fact  that  of  those  who  have  worked  and  then  left  jobs  with 
pension  plans  over  the  past  20  years,  only  about  5  percent  will  ever 
receive  any  benefits. 
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So  reform  is  vital,  and  long  overdue. 

The  committee  bill  will,  first  of  all,  require  disclosure  and  reporting 
requirements,  thus  helping  to  protect  employees  from  self-dealing 
managers.  It  will  also  establish  fiduciary  standards  to  provide  addi- 
tional safeguards  against  mismanagement. 

Second,  the  bill  provides  for  three  alternative  minimum  vesting 
standards — whereby  a  worker  may  receive  benefits  even  though  he  or 
she  has  not  reached  the  retirement  age,  should  he  or  she  for  some 
reason  terminate  his  employment.  The  three  alternatives  include: 
First,  the  10-year  service  rule,  whereby  a  worker  would  receive  100 
percent  vesting  after  10  years  of  covered  service,  but  nothing  before 
that  period ;  second,  the  graded  15-year  service  rule,  whereby  a  worker 
would  receive  25  percent  vested  after  5  years  of  covered  service,  with 
the  percentage  increasing  by  50  percent  each  year  until  the  10"h  year, 
and  then  increasing  10  percent  each  additional  year  through  the  15th 
when  100  percent  vesting  would  be  achieved;  and  third,  the  rule  of  45, 
whereby  a  worker  would  receive  50  percent  when  his  or  her  age  plus 
covered  service  equals  45;  the  percentage  would  increase  by  10  per- 
cent each  year  until  100  percent  were  reached. 

The  bill  would  require  actuarialy  sound  funding  of  pension  plans 
in  order  to  assure  that  there  is  sufficient  money  to  pay  the  vested  bene- 
fits to  the  workers  when  they  are  due. 

The  bill  guarantees  "termination  insurance,"  which  provides  a 
backup  for  the  funding  requirements  and  safeguards  workers  who 
might  otherwise  be  deprived  of  benefits  or  retirement  credit,  either 
through  unexpected  financial  difficulties,  mismanagement,  embezzle- 
ment, or  other  reasons. 

The  tax  provisions  of  this  bill  are  also  important.  One,  for  instance, 
limits  contributions  under  qualified  |~>lans  to  reach  the  lesser  of  $75,- 
000  or  100  percent  of  pay  in  the  highest  paying  3  years  of  employment. 
In  the  case  of  defined  contribution  plans — profit-sharing  and  money 
purchase  pension  plans — the  annual  set-aside  would  be  limited  to  the 
lesser  of  25  percent  of  the  employee's  compensation  or  $25,000.  An- 
other tax  provision  increases  the  limits  on  deductions  for  self-em- 
ployed individuals — in  "Keogh"  plans — from  the  present  10  percent 
of  their  income,  not  to  exceed  $2,500,  to  15  percent  of  their  income,  not 
to  exceed  $7,500. 

Mr.  Chairman,  I  am  glad  to  support  this  legislation.  It  is  long  over- 
due but  represents  a  strong  first  step  toward  reform,  and  I  hope  that 
my  colleagues  will  lend  it  their  support  so  that  we  may  grant  Ameri- 
can workers  the  rights  they  have  so  long  deserved. 

Mr.  Price  of  Texas.  Mr.  Chairman,  responsible  and  comprehensive 
pension  reform  is  necessary  to  insure  that  every  American  working 
person  covered  by  a  pension  plan  can  depend  upon  that  plan  to  pay 
benefits  to  which  that  person  is  entitled  after  retirement. 

The  grals  of  the  legislation  before  us  are  to  extend  pension  plan 
coverage  to  more  working  people,  to  assure  employees  equitable  pen- 
sion treatment  and  benefits,  and  to  protect  employees  from  loss  of 
retirement  benefits  due  to  risk  of  bankruptcy,  merger,  or  reasonable 
jcb  shifts.  While  we  are  considering  these  changes,  we  must  keep  in 
mind  that  if  Federal  pension  regulations  become  too  burdensome  for 
employers,  those  employers  may  be  encouraged  to  choose  not  to  set  up 
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a  pension  plan  for  their  employees.  After  all,  these  plans  are  voluntary . 
and  I  would  strongly  oppose  any  Federal  requirement  to  provide 
mandatory  pension  plans  in  private  business. 

We  must,  therefore,  be  certain  that  the  legislation  we  enact  will 
accomplish  the  goals  we  desire  without  rendering  harm  to  working 
Americans  by  actually  discouraging  company  pension  plans. 

Along  with  all  the  Members  of  Congress,  I  have  received  a  number 
of  complaints  from  my  constituents  regarding  apparent  unfairness  in 
pension  plans.  Many  of  these  reports  are  truly  heartbreaking  as 
the  writer  tells  of  how,  after  long  years  of  hard  labor  and  contributing 
into  the  pension  fund,  he  was  left  without  benefits,  or  drastically  re- 
duced benefits,  upon  retirement  because  of  some  apparent  inequity  in 
his  company's  pension  plan. 

One  woman  recently  wrote  me  that  she  is  unable  to  receive  the  retire- 
ment benefit  on  which  she  had  depended  because,  although  she  worked 
for  and  contributed  into  a  plan  at  the  same  company  17  years,  she  had 
not  worked  15  years  consecutively  as  required  by  the  company  pension 
plan.  The  reason  she  had  not  was  that  she  quit  work  for  2  years,  after 
10  years  of  work,  because  of  a  severe  illness  in  her  family.  Justice 
would  certainly  seem  to  dictate  that  she  should  be  eligible  for  some 
compensation  after  her  many  years  of  service  to  her  employer. 

I  have  learned  of  many  other  examples  of  working  people  losing 
retirement  benefits,  sometimes  due  to  inequities  in  the  pension  plans, 
sometimes  due  to  the  closure  of  a  plant  or  business.  The  fate  of  these 
people,  and  the  risks  of  similar  tragedy  taking  place  in  the  future,  is 
reason  enough  ,for  responsible  pension  reform  legislation. 

Under  H.R.  2,  the  pension  reform  bill  now  before  us,  reasonable  new 
requirements  would  be  established  to  insure  funding,  vesting,  and 
disclosure  and  fiduciary  standards.  Under  the  vesting  requirements, 
employees  who  leave  or  lose  their  jobs  before  retirement  age  will  still 
be  assured  partial  pension  benefits  when  they  retire  in  later  years; 
and  employers  will  be  able  to  choose  between  three  options  in  deter- 
mining how  his  plan  will  vest  his  employees.  Under  the  funding  re- 
quirements of  the  bill,  pension  plans  will  be  required  to  be  actuarially 
sound  enough  not  only  to  meet  current  benefit  obligations,  but  also  to 
meet  accrued  liabilities  in  case  of  program  termination.  The  bill 
strengthens  disclosure  and  fiduciary  standards  to  insure  that  employees 
have  readily  understandable  and  complete  information  regarding  their 
pension  plans  and  benefits. 

For  self-employed  persons,  this  bill  includes  a  revision  of  the  tax 
laws  to  raise  the  amount  that  can  be  claimed  as  a  deduction  for  a  retire- 
ment program  from  the  present  maximum  of  10  percent,  or  $2,500  of 
earned  income  annually,  to  15  percent,  or  $7,500,  whichever  is  less. 
This  provision  will  allow  many  of  the  Nation's  self-employed,  includ- 
ing farmers  and  ranchers,  to  better  prepare  for  their  future  retirement 
years. 

Surprisingly,  almost  one-half  of  the  Nation's  working  population 
is  not  covered  by  any  company  pension  plan.  This  legislation  would 
allow  those  who  are  employed  by  a  company,  but  which  do  not  partici- 
pate in  a  pension  plan,  to  participate  in  an  "independent  retirement 
account''  and  to  deduct  from  his  taxes  up  to  $1,500  a  year  of  earned 
income  which  is  placed  in  such  an  account.  This  provision  will  encour- 
age more  Americans  to  plan  for  their  retirement  years. 
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This  legislation  also  corrects  a  provision  in  the  Senate-passed  bill 
R.  4200)  which  placed  unreasonable  restrictions  on  the  contr 
tions  that  an  employer  may  make  to  profit-sharing  plans.  The  bill  be- 
foiv  illow  those  who  do  participate  in  profit-sharing  plans  to 

rece  ntial  benefits  through  those  plans  upon  retirement. 

The  bill  does  place  limits  on  the  amount  of  tax-deductible  contribu- 
tions which  can  be  made  to  corporate  retirement  plans  by  high-salaried 
cxecutiv 

ite  of  the  many  improvements  which  will  result  from  this  legis- 
lation, there  are  certain  pi  n  this  bill  which  could  result  in  the 
termination  of  some  existing  pension  plans  and  which  might  discour- 
g    I  he  formation  of  new  ones.  These  include  the  requirement  that  both 
I  tepartment  of  Labor  and  the  Department  of  the  Treasury  admin- 
the  new  eligibility-participation,  vesting,  and  funding  standards. 
suit  in  employers  being  forced  to  file  additional  reports  and 
forms  at  a  time  when  we  should  be  moving  in  the  opposite  direction  to- 
ward a  reduction  in  the  burden  of  paperwork  upon  private  business 

lal  paperwork  will  result  in  increased  costs  for  the  admin- 
tion  of  pension  j        s.  S  :  .mates  indicate  that  for  many  small 

a  tne  administration  costs  will  double,  and  those  costs  are 
already  running  up  as  high  as  40  percent  of  the  overall  costs  of  the 
plans  in  som  I  >ual  reporting  could  literally  force  some  of  these 

small  company  plans  out  of  existence,  and  it  is  with  these  small  com- 
panies where  many  employees  need  the  pension  plans  the  most.  I 
unfair  to  legislate  plans  out  of  existence  and  leave  employees  with  no 
retirement  plan  at  all. 

I  would  therefore  support  passage  of  an  amendment  which  would 
the  administration  responsibility  for  pension  plan  standards 
solely  with  the  Treasury  Department  which  already  carries  on  Federal 
responsibilities  in  this  area. 

Al^>.  the  bill  provides  for  a  complicated  **plan  termination  insur- 
-   -tern  which  imposes  new  employer  liabilities  for  unfunded 
claims  on  the  pension  fund  of  up  to  **50  percent  of  the  net  worth"  of  the 
employer.  This  provision  would  have  a  devastating  impact  on  the 
_  of  many  firms.  This  is  a  drastic  move  which  requires 
mor  id  I  would  support  reconsideration  of  this  provision  of 

the  bill. 

ally,  however,  this  legislation  will  insure  many  American 
workers  that  their  retirement  benefits  will  actually  be  there  when 
retireinc  In  this  regard,  this  is  monumental  legislation  which 

will  take  the  worry  out  of  being  close  to  retirement  age  for  many 
rs. 
Mr.  Anderson  of  Illinois.  Mr.  Chairman,  I  wish  to  state  for  the 
record  my  reasons  for  opposition  to  the  amendment  offered  today  by 
the  gentleman  from  Wiseonsii      V      .;     ss  strike  from  part  II 

of  the  substitute  bill  the  increased  deduction  for  H.R.  10  or  Keogh 
plans.  I  rind  it  curious  that  the  proponents  of  this  amendment  are  char- 

ew  boondoggle  or  tax  loophole  for 
the  wealthy.  I  noted  the  same  language  in  a  letter  I  received  from  the 
AJ«Tj-CIO  in  opposition  to  this  provision  which  it  termed  "a 
shelter    for    high-income,    self-employed    professionals,    especially 
doet< 
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I  certainly  do  not  dispute  the  fact  that  professionals  who  are  self- 
employed  will  be  afforded  additional  incentives  under  this  bill  to  con- 
tribute to  a  retirement  plan.  It  is  my  understanding  that  the  main 
thrust  of  the  pension  reform  bill  now  before  us  is  in  the  direction  of 
improving  and  expanding  our  private  pension  system  and  insuring 
that  all  Americans  will  have  an  adequate  retirement  income.  Why 
the  self-employed  should  be  singled  out  as  not  being  entitled  to  the 
same  security  in  their  retirement  years  as  other  Americans  is  beyond 
me.  It  is  not  as  if  they  are  being  given  extra  special  treatment  or  bene- 
fits under  this  bill.  Even  with  the  new  limits  on  deductions  for  cor- 
porate employees  in  this  bill,  the  self-employed  are  still  not  being  given 
equitable  tax  treatment  with  respect  to  their  pension  plans. 

And  while  the  proponents  of  this  amendment  are  parading  the 
Keogh  provision  in  this  bill  as  simply  a  loophole  for  the  wealthy,  the 
fact  is  that  it  is  not  just  the  highly  paid  professionals  who  benefit  from 
Keogh  plans,  but  their  employees  as  well.  My  colleague  from  Wiscon- 
sin, the  author  of  this  amendment,  pointed  out  during  general  debate 
on  Tuesday  that  a  19C8  Treasury  study  reveals  that  approximately 
half  of  the  Keogh  plan  participants  earn  over  $25,000  a  year.  While  I 
suppose  this  is  designed  to  demonstrate  to  us  that  Keogh  participants 
are  generally  very  wealthy  and  thus  do  not  need  additional  tax  incen- 
tives for  retirement  purposes,  to  me  it  demonstrates  the  substantial 
number  of  H.R.  10  participants  who  are  not  affluent  and  are  not  being 
treated  equitably  vis-a-vis  their  corporate  counterparts  in  terms  of 
their  pension  plans. 

The  gentleman  from  Wisconsin  would  have  us  believe  that  the  over- 
whelming majority  of  self-employed  are  quite  capable  of  taking  care 
of  themselves  without  tax  incentives  for  retirement  planning — that 
they  are  financially  fixed  for  life  and  such  a  different  breed  of  cat  from 
corporate  employees  that  we  should  not  even  be  considering  them  when 
discussing  retirement  income  security  for  the  American  people.  I  find 
all  this  a  little  difficult  to  swallow,  especially  when  it  comes  from  many 
of  the  same  people  who  revel  in  taking  potshots  at  big  American  cor- 
porations, and  identify  themselves  with  the  little  man.  If  there  were 
some  consistency  here,  you  would  think  that  these  people  would  be 
championing  the  small  businessman  and  the  self-employed  individual 
for  his  rugged  individualism,  his  independence,  and  his  contribution 
to  our  competitive  free  enterprise  system.  But  no,  we  are  now  hearing 
from  these  same  people  that  not  only  is  bigness  bad,  but  so  too  is  small- 
ness  bad.  The  effect  of  this  amendment,  if  it  is  adopted,  would  be  to 
drive  many  of  the  self-employed,  and  the  employees  of  the  self-em- 
ployed, either  to  incorporate  or  to  join  up  with  one  of  the  big  cor- 
porations, and,  in  the  case  of  the  employees,  into  the  labor  unions  of 
those  firms — which  may  help  to  explain  the  stake  labor  has  in  this 
amendment. 

In  conclusion,  Mr.  Chairman,  we  are  not  talking  here  about  creating 
or  expanding  upon  a  so-called  tax  loophole  to  be  abused  by  the  wealthy 
for  their  benefit;  we  are  talking  about  insuring  adequate  retirement 
income  for  the  self-employed  and  their  employees,  upon  which  taxes 
will  eventually  have  to  be  paid.  We  are  not  talking  about  a  new  device 
that  will  enable  the  very  wealthy  to  avoid  paying  tens  of  thousands  of 
dollars  in  taxes,  we  are  talking  about  a  very  modest  increase  of  from 
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$2,500  to  $7,500  maximum  which  the  self-employed  may  contribute 
to  a  retirement  plan.  Given  the  rate  of  the  inflation  over  the  last  decade 
since  H.E.  10  was  first  enacted.  I  think  this  is  a  most  reasonable,  re- 
sponsible, and  necessary  increase.  And,  if  we  are  to  be  true  to  the  over- 
all goals  of  this  pension  reform  legislation  we  have  an  obligation  to 
provide  this  additional  retirement  plan  incentive  to  the  self-employed. 
I  urge  defeat  of  this  amendment  and  any  subsequent  amendments 
which  may  be  offered  to  reduce  this  deduction. 

Mr.  Bamllo.  Mr.  Chairman,  I  was  pleased  to  support  the  Employ- 
ees Benefits  Security  Act  this  afternoon,  particularly  as  action  in  this 
critical  area  has  been  long  overdue.  In  the  past,  thousands  of  working 
men  and  women  have  been  victimized  by  private  pension  plans  which 
have  failed  to  provide  adequate  financing  to  meet  their  responsibilities. 
As  a  consequence  they  have  been  left  to  face  their  later  years  with  only 
minimal  social  security  payments.  During  the  lengthy  and  detailed 
hearings  and  studies  conducted  by  congressional  committees  into  the 
private  pension  issue,  a  seemingly  endless  procession  of  tragic  stories, 
recounting  years  of  dedicated  service  ending  in  little  or  no  financial 
security  for  retirement,  unfolded.  I  am  sure  many  of  us  are  familiar 
with  the  well-known  demise  of  the  Studebaker  Corp's  pension  plan 
and  the  tragedy  which  befell  many  of  that  company's  employees  when 
it  was  forced  to  close  over  10  years  ago.  The  Studebaker  story  is  just 
one  isolated  example  of  the  failure  of  a  pension  plan  to  provide  em- 
ployees with  those  benefits  which  they  had  expected  in  good  faith  to 
receive  after  so  many  years  of  service.  This  and  numerous  other  ex- 
amples serve  to  highlight  the  Labor  Department's  report  that  from 
one-third  to  one-half  of  all  workers  who  are  planning  on  some  degree 
of  financial  independence  during  retirement  will  be  let  down  by  their 
pension  plans. 

We  have  come  a  long  way  from  1875  when  the  American  Express  Co. 
established  the  first  private  pension  plan  in  this  country.  Today  over 
30  million  workers — approximately  42  percent  of  the  private  nonfarm 
workers — are  covered  by  private  pension  plans  which  reportedly  have 
an  estimated  $150  billion  to  $160  billion  in  assets.  It  has  been  reported 
that  by  1080  this  figure  will  soar  to  42  million  covered  workers  with 
total  assets  amounting  to  some  $215  billion.  We  must  bear  in  mind, 
particularly  in  light  of  these  amazing  figures,  that  not  only  are  mil- 
lions of  workers  dependent  upon  these  plans  for  retirement  funds  but 
the  investment  policies  pursued  by  these  various  pension  programs  can 
and  will  have  a  significant  impact  on  the  Nation's  economy.  Clearly, 
meaningful  and  just  regulation  is  required. 

Despite  the  existence  of  three  Federal  laws  which  regulate  various 
aspects  of  pensions — the  Welfare  and  Pension  Plans  Disclosure  Act  of 
1958,  the  Labor-Management  Relations  Act.  and  the  Internal  Revenue 
Code — a  number  of  serious  inadequacies  and  shortcomings  remain  and 
corrective  action  must  be  taken.  A  Senate  Labor  Subcommittee  has  re- 
ported that  as  many  as  95  percent  of  those  workers  who  have  left  their 
employment  during  the  past  two  decades  will  not  receive  a  single  cent 
from  pension  plans  to  which  they  made  regular  contributions  in  ex- 
pectation of  having  some  degree  of  security  and  financial  protection. 
Pension  plans  have  failed  to  receive  adequate  financial  backing,  funds 
have  been  mismanaged,  payments  and  coverage  have  been  woefully  in- 
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adequate  and  the  basic  rights  of  American  workers  have  been  blatantly 
ignored  or  violated.  We  must  not  allow  this  situation  to  continue. 

The  measures  considered  today  are  welcome  but  should  not  be 
viewed  as  a  panacea  for  solving  all  of  the  ills  of  the  pension  S}Tstem. 
In  fact,  this  legislation  contains  a  number  of  serious  defects  which 
limit  the  extension  of  needed  protections  and,  in  at  least  one  instance, 
amount  to  nothing  more  than  an  unnecessary  bonanza  for  the  richest 
percentage  of  American  families. 

The  majority  of  reforms  contained  in  this  legislation  should  facili- 
tate the  orderly  growth  of  private  pension  plans  and,  by  establishing 
Federal  standards  of  fiduciary  responsibility  and  norms  on  vesting 
and  funding,  we  will  enhance  the  likelihood  that  those  workers  now 
covered  by  private  pension  plans  will  actually  receive  benefits  upon 
retirement.  This  legislation  contains  a  number  of  salutary  features 
which  will  provide  urgently  required  protection  for  a  large  percentage 
of  the  national  work  force.  Unfortunately,  however,  there  are  certain 
imperfections  and  omissions  which  I  believe  deserve  careful  considera- 
tion and  attention. 

Although  the  House  failed  to  adopt  my  amendment  establishing  a 
voluntary  portability  program  for  vested  pensions,  I  believe  this  is  an 
issue  on  which  we  must  focus  attention,  particularly  in  the  implemen- 
tation of  the  legislation  passed  this  afternoon.  As  I  mentioned  during 
debate  on  my  amendment,  vesting  and  portability  are  not  synonymous 
and  the  additional  security  afforded  by  portability  is  required.  While 
my  amendment  called  for  a  voluntary  system,  I  had  attempted  at  the 
very  least  to  establish  a  principle  upon  which  we  could  build  future 
legislation.  I  am  hopeful  that  the  appropriate  legislative  committees 
will  nevertheless  give  close  attention  to  the  question  of  portability 
with  a  view  toward  developing  a  just  and  workable  system  which  could 
be  enacted  in  the  future. 

One  of  the  principal  areas  of  reform  addressed  by  this  legislation  is 
vesting  and  title  I  of  H.R.  12906  requires  pension  plans  to  meet  one  of 
three  different  vesting  formulas.  While  this  provision  is  welcome,  it 
does  not  go  far  enough.  Vesting  rights  in  the  early  years  of  a  person's 
employment  are  minimal  or.  under  certain  plans,  nonexistent.  We 
simply  cannot  permit  such  a  situation  to  continue,  especially  in  light 
of  the  rising  unemployment  rate  and  the  serious  dislocations  caused  by 
the  energy  crisis  and  unsuccessful  economic  programs.  Workers,  in  my 
opinion,  have  a  right  to  immediate  vesting  without  waiting  for  a 
stipulated  period  of  years  or  working  under  a  formula  which  would 
delay  their  vesting  rights  for  varying  periods  of  time.  Pension  rights 
must  be  guaranteed  to  workers  from  the  moment  they  start  their  jobs. 
This  is  especially  critical  for  those  unfortunate  men  and  women  who 
may  lose  their  jobs  before  their  pension  rights  vest  because  of  business 
failures,  plant  relocations  or  economic  declines.  Also,  immediate  vest- 
ing rights  will  protect  those  low-wage  earners  who  move  from  job  to 
job  throughout  their  working  careers  in  search  of  either  higher  wages 
and/or  more  suitable  or  challenging  employment.  Particularly  hard 
hit  are  the  minorities — blacks.  Spanish-speaking,  women  and  youth — 
who  are  usually  the  last  hired  and  the  first  fired  and  normally  have 
not  been  on  the  job  long  enough  to  accrue  any  vesting  rights. 
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Finally,  there  is  one  other  feature  of  this  legislation  which  requires 
comment.  In  an  ill-conceived  move  the  Ways  and  Means  Committee 
and  the  Senate  Finance  Committee  apparently  caved  in  to  administra- 
tion pressure  and  significantly  expanded  an  undesirable  tax  loophole 
by  tripling  the  maximum  amount  of  tax-free  contributions  self-em- 
ployed persons  are  allowed  to  write  off  for  contribution  to  retirement 
plans  under  the  "Keoeh  plan."  This  is  nothing  more  than  a  tax  avoid- 
ance scheme  which  primarily  benefits  high  income,  self-employed  per- 
sons. Such  a  provision  is  particularly  unconscionable  when  you  con- 
sider the  fact  that  Treasury  Department  and  Joint  Internal  Revenue 
Taxation  Committee  data  reveal  that  4.~>  percent  of  the  Keogh  tax  bene- 
fits presently  no  to  persons  with  reported  gross  incomes  of  $50,000  per 
annum  and  Over,  a  sequent  of  the  population  representing  less  than 
1  percent  of  this  country's  taxpayers.  Why  should  a  privileged,  wealthy 
few  receive  such  special  treatment  i  There  is  simply  no  justification  for 
this  provision  and  I  felt  it  should  have  been  removed  without  hesita- 
tion. I  commend  our  distinguished  colleague,  the  gentleman  from  Wis- 
consin ( Mr.  Reuss) .  for  the  initiative  he  took  in  opposing  this  special- 
interest  provision.  I  supported  his  amendment  fully  and  regret  that 
it  was  not  adopted. 

Mr.  Chairman,  although  I  have  noted  a  number  of  defects,  this  leg- 
islation is  generally  sound.  It  is  a  measure  which  will  protect  the  basic 
interests  of  millions  of  fellow  citizens  and  will  provide  assurances  that 
their  hard  earned  pensions  will  be  available  to  them  at  the  time  of 
their  retirement.  I  supported  a  number  of  amendments  to  improve  the 
measure  and  to  close  unnecessary  gaps.  I  am  hopeful  that  the  confer- 
ees will  take  prompt  action  in  resolving  differences  between  the  House 
and  Senate  versions  of  the  pension  legislation  in  order  that  long-over- 
due and  urgently  required  protections  for  American  workers  can  be 
implemented  at  the  earliest  possible  date. 

Mr.  Drixax.  Mr.  Chairman.  I  rise  in  support  of  the  pension  legisla- 
tion before  us.  This  bill  is  a  necessary  first  step  long  overdue  in  the 
area  of  private  pension  reform.  Some  36  million  workers  are  currently 
participating  in  some  form  of  pension  or  retirement  plan.  This  num- 
ber has  roughly  doubled  in  each  decade  since  1940.  Estimates  of  the 
amount  of  money  held  in  pension  funds  range  upward  of  $160  billion. 

Unfortunately,  this  lull  does  not  cure  every  problem.  Future  legisla- 
tion will  be  necessary.  The  legislation  has  been  described  as  modest.  I 
think  that  that  is  accurate,  but  that  this  step  is  basic  in  our  effort  to 
protect  the  long  service  employee  participating  in  and  contributing  to 
a  pension  plan  who  might  otherwise  lose  it.  This  legislation  seeks  to 
reduce  the  adverse  effect  of  plant  closing  and  bankruptcy  on  such 
people. 

This  bill  has  been  widely  endorsed  by  both  business  and  labor  in- 
terests. It  is  the  product  of  a  consolidation  of  the  efforts  of  the  House 
Committee  on  Education  and  Labor  and  the  House  Committee  on 
Ways  and  Means.  I  commend  the  members  of  those  committees,  and 
the  Members  of  this  House  on  their  efforts  in  bringing  this  legislation 
before  us  today. 

For  too  long  the  promise  of  private  pensions  has  turned  out  to  be  a 
mirage  for  millions  of  workers.  Under  current  law.  pensions  are  vir- 
tually unregulated.  In  all  too  many  cases,  the  promise  of  a  private 
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pension  shrinks  to  the  very  small  likelihood  that  an  employee  will  stay 
with  the  company  long  enough  and  that  the  company  will  remain 
financially  healthy  long  enough,  for  him  to  receive  pension  benefits. 

Perhaps  the  worst  part  of  the  failures  of  current  pension  plans  is 
that  in  too  many  cases  employees  forego  increases  in  wages  for 
expected  benefits  at  retirement. 

The  bill  before  us  today  accomplishes  six  basic  purposes.  The  bill 
establishes  basic  requirements  for  the  funding  of  private  pension  plans. 
Under  current  law,  plans  are  only  required  to  fund  current  liabilities. 
This  bill  would  require  that  accrued  liabilities  and  past  service  costs 
be  amortized  over  a  30-year  period.  This  funding  requirement  should 
sharply  reduce  any  likelihood  that  plans  will  be  unable  to  pay  off  their 
vested  benefits  because  they  have  been  underfunded. 

In  addition,  the  bill  sets  standards  for  the  conduct  of  fiduciaries 
who  manage  these  pension  plans.  These  standards  should  prevent 
abuses  in  the  management  of  pension  plan  funds,  such  as  self-interest 
transactions,  and  other  unwise  and  dishonest  financial  dealings.  The 
financial  security  of  pension  plans  should  be  enhanced. 

The  bill  also  requires  that  participants  in  the  plan  be  adequately  in- 
formed of  their  rights  to  benefits  and  of  the  financial  status  of  the  plan. 
In  addition,  the  bill  requires  disclosures  of  all  pertinent  financial  in- 
formation on  the  plan  so  that  its  fiscal  strength  cannot  be  kept  secret. 

Perhaps  the  most  important  provisions  of  this  bill  for  the  individ- 
ual worker  are  those  which  establish  minimum  "vesting"  standards. 
These  provisions  will  guarantee  workers  a  nonforfeitable  right  to  a 
pension  after  a  specified  term  of  service.  Under  any  of  these  vesting 
schedules,  a  plan  i:>articipant  over  the  age  of  25  will  be  assured  of  vest- 
ing 100  percent  of  his  retirement  benefits  after  a  term  of  service  of  be- 
tween 10  and  15  years. 

A  Department  of  Labor  study  has  shown  that  plant  closings,  finan- 
cial mismanagement  of  plans  and  other  business  failures  caused  19,- 
000 — in  1972 — to  lose  their  vested  pension  benefits.  The  bill  before  the 
House  today  would  prevent  anyone  who  has  a  vested  pension  benefit 
from  losing  his  benefit  because  of  plan  failure  for  any  reason.  A  plan 
termination  insurance  program  is  established  by  the  bill,  and  financed 
by  employee  contributions  to  an  insurance  corporation  administered 
by  the  Department  of  Labor. 

One  serious  shortcoming  of  this  bill  is  its  failure  to  provide  "port- 
able pensions"  in  any  meaningful  way.  While  there  are  some  commend- 
able advantages  allowed  engineers,  scientists,  and  other  highly  mobile 
employees  for  their  pension  plans,  the  bill  contains  no  comprehensive 
program  to  allow  workers  to  move  from  one  job  to  another  and  carry 
their  pension  benefits  with  them  without  sacrificing  some  financial 
advantage. 

For  those  not  participating  in  corporate  pension  plans,  the  bill 
offers  two  changes  in  existing  self-employed  retirement  options.  Title 
II  of  this  bill  would  equalize  the  tax  advantages  of  corporate  plans 
with  those  of  the  plans  of  self-employed  individuals  b}r  increasing  the 
maximum  allowable  deduction  under  so-called  Keogh  or  II. R.  10 
plans  to  15  percent  of  earned  income  not  to  exceed  $7,500.  In  addition, 
for  those  individuals  not  participating  in  any  kind  of  pension  plan 
the  bill  establishes  new  tax  advantages  for  "individual  retirement 
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accounts."  Under  the  new  provisions,  individuals  not  covered  by  a 
qualified  or  Government  pension  plan  are  permitted  to  take  a  deduc- 
tion of  up  to  20  percent  of  their  earned  income  u^>  to  a  maximum  of 
$1,500. 

The  bill  also  provides  needed  restraints  on  the  excesses  of  pensions 
which  are  primarily  for  the  benefit  of  highly  paid  individuals.  Under 
current  law,  it  is  possible  for  a  highly  paid  individual  to  receive  a  mas- 
sive pension  which  is  subsidized  at  the  cost  of  many  thousands  of  dol- 
lars to  the  general  taxpaying  public.  This  bill  would  set  a  limit  on  pen- 
sion benefits  for  such  highly  paid  individuals  of  the  lesser  of  $75,000 
v/r  100  percent  of  an  individual's  compensation  during  his  three  high- 
est annual  earning  years.  Still,  this  bill  generally  provides  excessive 
tax  advantages  benefitting  the  wealthy,  and  subsidized  by  all  tax- 
payers. These  tax  advantages  must  be  further  examined  and  the  sub- 
ject of  further  legislation  in  this  area. 

Mr.  Chairman,  I  am  hopeful  that  the  conference  committee  can  pass 
i his  bill  rapidly,  as  it  will  bring  needed  relief  to  millions  of  workers. 

Mr.  Fascell.  Mr.  Chairman,  I  rise  in  strong  support  of  title  I  and 
title  II  of  the  Employee  Benefits  Security  Act,  ottered  by  the  Educa- 
tion and  Labor  and  the  Ways  and  Means  Committees  respectively. 
There  is  no  question  that  this  is  landmark  legislation  which  will  greatly 
benefit  working  men  and  women  for  years  to  come. 

First,  I  commend  the  special  efforts  of  our  colleagues  on  the  Edu- 
cation and  Labor  and  Ways  and  Means  Committtees  who  have  spent 
months  working  on  this  complex  issue  so  that  all  of  the  related  aspects 
of  pension  reform  could  be  considered  at  the  same  time.  Because  of  the 
dual  jurisdiction  this  was  indeed  a  difficult  task,  and  I  commend  all 
involved  for  their  dedication  and  tenacity.  The  result  is,  I  believe, 
legislation  which  will  provide  protection  for  employees'  retirement 
benefits  and  at  the  same  time  retain  the  incentives  for  employers  to 
establish  the  voluntary  retirement  plans. 

Congressman  Dent  deserves  special  recognition  for  his  work  as 
chairman  of  the  General  Subcommittee  on  Labor  and  its  Pension  Task 
Force.  The  extensive  investigation  and  hearings  which  he  conducted 
have  provided  us  the  basis  upon  which  rational  and  workable  deci- 
sions on  pension  reform  could  be  made,  and  I  was  pleased  to  cosponsor 
with  him  the  bill  originally  reported  by  the  Education  and  Labor 
Committee. 

As  the  Representative  of  south  Florida's  15th  Congressional  Dis- 
trict which  has  a  high  concentration  of  retired  senior  citizens,  the 
serious  economic  problems  facing  many  retirees  are  brought  to  my  at- 
tention daily.  These  senior  citizens  spent  many  years  in  the  work  force 
caring  for  their  families  and  planning  far  their  retirement.  In  many 
cases,  unfortunately,  those  retirement  years  which  had  been  anxiously 
anticipated,  in  reality  turn  into  nightmares.  Social  security  benefits, 
originally  intended  to  supplement  retired  income,  often  becomes  the 
only  source  of  income  for  retired  senior  citizens  and  many  are  forced 
to  deplete  their  savings ;  if  indeed  they  are  fortunate  enough  to  have 
any  savings,  to  make  ends  meet. 

While  the  Congress  has  been  diligent  in  its  efforts  to  increase  social 
security  benefits  as  the  cost  of  living  has  risen,  we  all  realize  that  so- 
cial security  alone  cannot  cover  basic  necessities  with  the  cost  of  living 
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where  it  is  today.  So  life  for  senior  citizens  becomes  a  constant  battle 
to  stretch  meager  funds  to  meet  food,  health,  and  housing  needs. 

In  many  cases,  retirees  are  forced  to  live  on  their  social  security  bene- 
fits because  they  have  been  arbitrarily  denied  retirement  benefits  from 
private  pension  plans  they  contributed  to  during  their  working  years. 

We  are  all  too  familiar  with  numerous  examples  of  persons  who 
have  worked  and  paid  into  private  pension  plans  for  a  long  period  of 
years  only  to  find  that  their  employer  went  bankrupt  just  before  their 
retirement,  or  sold  the  business  to  someone  who  discontinued  the  pen- 
sion plan  or  changed  eligibility  requirements,  or  that  the  fund  was 
insufficiently  funded  to  meet  its  plan  obligations.  I  recall  one  case  in 
particular  where  an  individual  had  performed  the  same  job  at  the 
same  plant  for  nearly  30  years.  The  company  changed  ownership  three 
times  during  his  employment,  however,  and  each  time  the  new  owner 
established  a  different  retirement  plan.  Just  before  qualifying  for 
benefits  under  the  third  plan,  the  man  was  dismissed  from  his  job.  He 
never  received  any  benefit  from  nearly  30  years  of  contributions  to  a 
retirement  plan. 

The  legislation  before  the  House  now  would  protect  working  men 
and  women  from  being  arbitrarily  deprived  in  this  manner  of  benefits 
they  have  earned. 

Key  provisions  of  the  Employee  Benefits  Security  Act  call  for  new 
requirements  regarding  fiduciary  responsibility  and  disclosure.  Other 
significant  provisions  set  vesting  and  funding  requirements  and  estab- 
lish plan  termination  insurance. 

The  minimum  vesting  standards  are  probably  the  single  most  im- 
portant aspect  of  the  bill.  These  will  make  it  possible  for  workers  to 
achieve  a  nonforfeitable  claim  to  benefits  which  have  been  earned  by 
them  and  which  have  accrued  to  them.  Even  though  a  worker's  job  is 
terminated,  once  he  has  a  vested  claim,  he  will  be  eligible  for  the  same 
retirement  benefits. 

The  three  alternatives  for  full  vesting  offer  private  industry  ade- 
quate flexibility,  and  balance  the  protection  offered  employees  against 
the  additional  "cost  involved  in  financing  the  plan,  and  are  supported 
by  minimum  .funding  requirements.  m 

These  provisions  should  act  to  minimize  the  incidents  involving  fail- 
ure to  realize  benefits  from  pension  plans.  There  may  occur,  however, 
unexpected  business  failures,  bankruptcy,  or  fund  mismanagement 
which  inadvertently  lead  to  plan  termination  in  spite  of  the  safe- 
guards provided  in  this  bill.  For  these  unusual  cases,  the  bill  estab- 
lishes termination  insurance  similar  in  operation  to  the  Federal  De- 
posit Insurance  Corporation  which  will  require  a  contribution  from 
pension  benefit  plans  whicl}  in  turn  will  be  paid  out  to  those  which  are 
terminated.  _,  , 

The  provisions  reported  by  the  Ways  and  Means  Committee  regard- 
ing tax  treatment  of  qualified  pension  plans  have  also  been  developed 
to  provide  the  maximum  protection  for  employees  while  maintaining 
the  incentive  for  employers  to  establish  these  voluntary  plans.  I  he 
committee  has  also  acted  to  equalize  tax  treatment  under  retirement 
plans,  and  has  recommended  a  new  type  of  individual  retirement  plan 
for  employees  who  are  not  in  a  qualified  plan,  Government  pension 
plan,  or  annuity  plan  established  by  a  tax  exempt  institution.  The 
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committee  has  noted  that  by  encouraging  employers  to  make  modest 
contributions  initially  for  the  retirement  needs  o,f  their  employees, 
such  individual  retirement  plans  will  lead  eventually  to  the  establish- 
ment of  a  significant  number  of  new  qualified  retirement  plans. 

Mr.  Chairman,  it  is  estimated  that  approximately  36  million  workers 
are  currently  participating  in  some  pension  or  retirement  plan.  The 
combined  resources  of  existing  pension  plans  are  estimated  to  be  in 
excess  of  $150  billion  and  arc  increasing  at  a  rate  in  excess  of  $10 
billion  annually.  Many  workers  now  paying  into  these  plans  will 
receive  the  benefits  they  have  earned.  But  many  others  may  not 
unless  we  act  to  set  the  minimum  standards  proposed  in  the  sub- 
stitutes being  offered  to  H.R.  2.  It  is  unfair  and  inequitable  for  work- 
ers to  defer  income  in  anticipation  of  retirement  benefits  which  they 
will  never  get.  Enactment  of  this  legislation  will  go  far  toward  elimi- 
nating those  inequities. 

The  Chairman.  If  there  are  no  further  amendments,  the  question 
is  on  the  committee  amendment  in  the  nature  of  a  substitute,  as 
amended. 

The  committee  amendment  in  the  nature  of  a  substitute,  as  amended, 
was  agreed  to. 

The  Chairman.  Under  the  rule  the  Committee  rises. 

Accordingly  the  Committee  rose :  and  the  Speaker  having  resumed 
the  chair.  Mr.  Boland.  Chairman  of  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union,  reported  that  that  Committee  having  had 
under  consideration  the  bill  (H.R.  2)  to  revise  the  Welfare  and 
Pension  Plans  Disclosure  Act.  pursuant  to  House  Resolution  896,  he 
reported  the  bill  back  to  the  House  with  an  amendment  adopted  by  the 
Committee  of  the  "Whole. 

The  Speaker.  Under  the  rule,  the  previous  question  is  ordered. 

Is  a  separate  vote  demanded  on  any  amendment  adopted  in  the 
Committee  of  the  Whole  ?  If  not  the  Chair  will  put  them  en  gros. 

The  amendments  were  agreed  to. 

The  Speaker.  The  question  is  on  the  amendment. 

The  amendment  was  agreed  to. 

The  Speaker.  The  question  is  on  the  engrossment  and  third  reading 
of  the  bill. 

The  bill  was  ordered  to  be  engrossed  and  read  a  third  time,  and 
was  read  the  third  time. 

The  Speaker.  The  question  is  on  the  passage  of  the  bill. 

recorded  vote 

Mr.  Ullmax.  Mr.  Speaker,  on  that  I  demand  a  recorded  vote. 
A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — yeas  376. 
noes  4.  not  voting  51.  as  follows : 


Abdnor 
Abzug 
Adams 
Addabbo 


[Roll    No.    56] 

AYES — 376 

Alexander 
Anderson,  Calif. 
Anderson,  111. 
Andrews,  X.  Dak. 

Annunzio 
Archer 
Arends 
Armstrong 
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Ashbrook 

Ashley 

Aspin 

Badillo 

Bafalis 

Barrett 

Baimian 

Beard 

Bennett 

Bergland 

Bevill 

Biaggi 

Biester 

Bingham 

Blackburn 

Blatnik 

Boggs 

Boland 

Bowen 

Brademas 

Bray 

Breaux 

Breckinridge 

Brinkley 

Brooks 

Broomfield 

Brotzman 

Brown,  Calif. 

Brown,  Mich. 

Brown,  Ohio 

Broyhill,  Va. 

Buchanan 

Burgener 

Burke,  Calif. 

Burke,  Fla. 

Burke,  Mass. 

Burleson,  Tex. 

Burlison,  Mo. 

Butler 

Byron 

Carter 

Casey,  Tex. 

Cederberg 

Chappell 
Chisholm 
Clancy 
Clark 

Clausen,  Don  H. 

Clawson,  Del. 

Clay 

Cleveland 

Cochran 

Cohen 

Collier 

Collins,  111. 

Conable 

Conlan 

Conte 

Conyers 

Gorman 

Cotter 

Coughlin 

Cronin 

Culver 

Daniel,  Dan 

Daniel,  Robert  W.,  Jr. 


Daniels,  Dominick  V. 

Danielson 

Davis,  Ga. 

de  la  Garza 

Delaney 

Dellums 

Denholm 

Dennis 

Dent 

Derwinski 

Dickinson 

Diggs 

Dingell 

Donohue 

Dorn 

Downing 

Drinan 

Dulski 

Duncan 

du  Pont 

Eckhardt 

Edwards,  Ala. 

Edwards,  Calif. 

Eilberg 

Erlenborn 

Esch 

Eshleman 

Evans,  Colo. 

Evins,  Tenn. 

Fascell 

Findley 

Fish 

Flood 

Flowers 

Flynt 

Ford 

Forsythe 

Fountain 

Fraser 

Frenzel 

Frey 

Froehlich 

Fulton 

Fuqua 

Gaydos 

Gettys 

Giaimo 

Gibbons 

Gilman 

Ginn 

Goldwater 

Gonzalez 

Goodling 

Grasso 

Green,  Pa. 

Griffiths 

Gross 

Grover 

Gubser 

Gude 

Gunter 

Guyer 

Haley 

Hamilton 

Hammerschmidt 

Hanley 


Hanrahan 

Hansen,  Idaho 

Hansen,  Wash. 

Harrington 

Harsha 

Hastings 

Hawkins 

Hays 

Hebert 

Hechler,  W.  Va. 

Heckler,  Mass. 

Heinz 

Helstoski 

Henderson 

Hicks 

Hillis 

Hinshaw 

Hogan 

Holifield 

Holt 

Holtzman 

Horton 

Hosmer 

Howard 

Huber 

Hungate 

Hunt 

Hutchinson 

Ichord 

Jarman 

Johnson,  Calif. 

Johnson,  Colo. 

Johnson,  Pa. 

Jones,  Ala. 

Jones,  X.C. 

Jones,  Okla. 

Jordan 

Karth 

Kastenmeier 

Kazen 

Kemp 

King 

Koch 

Kyros 

Landrum 

Latta 

Lehman 

Lent 

Long,  La. 

Long,  Md. 

Lott 

Lujan 

McClory 

McCloskey 

McCollister 

McCormack 

McDade 

McEwen 

McFall 

McKay 

McKinney 

Macdonald 

Madden 

Madigan 

Mahon 

Mallary 
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Mann 
M     iziti 
Man  in,  Xebr. 
Martin,  N.C. 
Mathias,  Calif. 
Mathis,  Ga. 
Matsunaga 
Mayne 
Mazzoli 
Meeds 

fMelcher 
Metcalfe 
Mezvinsky 
Milford 
Miller 
Minish 
Mink 

Minshall,  Ohio 
Mitchell.  Md. 
Mitchell,  X.Y. 
Mizell 
Moakley 
Mollohan 
Montgomery 
Moorhead,  Calif. 
Moorhead,  Pa. 
Morgan 
Mosher 
Murphy,  111. 
Murphy,  X.Y. 
Murtha 
Myers 
Natcher 
Xedzi 
Xelsen 
Xix 

O'Brien 
O'Hara 
Parris 
Passman 
Patman 
Patten 
Pepper 
Perkins 
Pettis 
Peyser 
Pickle 
Pike 
Poage 
Podell 
Preyer 
Price,  111. 
Price,  Tex. 
Pritchard 
Quie 
Quillen 


Railsback 

Randall 

Rangel 

Rarick 

Rees 

Regula 

Reid 

Reuss 

Rhodes 

Riegle 

Rinaldo 

Robinson,  Va. 

Robison,  X.Y. 

Rodino 

Roe 

Rogers 

Roncalio,  Wyo. 

Roncallo,  X.Y. 

Rooney,  Pa. 

Rosenthal 

Roush 

Rousselot 

Roy 

Roybal 

Runnels 

Ruppe 

Ruth 

St  Germain 

Sandman 

Sarasin 

Sarbanes 

Satterfield 

Scherle 

Schneebeli 

Sebelius 

Seiberling 

Shipley 

Shoup 

Shriver 

Shuster 

Skubitz 

Slack 

Smith,  Iowa 

Smith,  X.Y. 

Snyder 

Spence 

Staggers 

Stanton,  J.  William 

Stanton,  James  V. 

Stark 

Steed 

Steele 

Steelman 

Steiger,  Ariz. 

Steiger,  Wis. 

Stephens 


Stratton 

Stubblefield 

Stuckey 

Studds 

Symington 

Talcott 

Taylor,  Mo. 

Taylor,  X.C. 

Teague 

Thompson,  X.J. 

Thomson,  Wis. 

Thone 

Thornton 

Tiernan 

Towell,  Xev. 

Treen 

Udall 

Ullman 

Van  Deerlin 

Vander  Jagt 

Vander  Veen 

Vanik 

Veysey 

Vigorito 

Waggonner 

Walsh 

Wampler 

Ware 

Whalen 

White 

Whitehurst 

Whitten 

Widnall 

Wiggins 

Williams 

Wilson,  Bob 

Wilson,  Charles  H., 

Calif. 
Wilson,  Charles,  Tex. 
Wolff 
Wright 
Wydler 
Wylie 
Wyman 
Yates 
Yatron 

Young,  Alaska 
Young,  Fla. 
Young,  Ga. 
Young,  111. 
Young,  S.C. 
Young,  Tex. 
Zablocki 
Zion 
Zwach 


Boiling 
Collins,  Tex. 


noes — 4 
Landgrebe 


Symms 


not  voting 51 


Andrews,  X.C. 
Baker 
Bell 
Brasco 


Broyhill,  X.C. 
Burton 
Camp 
Carey,  X.Y. 


Carney,  Ohio 
Chamberlain 
Crane 
Davis,  S.  C. 
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Davis,  Wis. 

Dellenback 

Devino 

Fisher 

Foley 

Frelinghuysen 

Gray 

Green,  Oreg. 

Hanna 

Hudnut 

Jones,  Tenn. 

Ketchum 

Kluczynski 


Kuykendall 

Leggett 

Litton 

McSpadden 

Mailliard 

Michel 

Mills 

Moss 

Nichola 

Obey 

G'Xeill 

Owens 

Powell,  Ohio 


Roberts 

Rooney,  NX 

Rose 

Rostenkowski 

Ryan 

Schroeder 

Sikes 

Sisk 

Stokes 

Sullivan 

Waldie 

Winn 

Wyatt 


So  the  bill  was  passed. 

The  Clerk  announced  the  following  pairs : 

Mr.  Rostenkowski  with  Mr.  Foley. 

Mr.  Rooney  of  New  York  with  Mr.  Davis  of  South  Carolina. 

Mr.  Kluczynski  with  Mr.  Fisher. 

Mr.  Brasco  with  Mr.  Powell  of  Ohio. 

Mr.  Carey  of  New  York  with  Mr.  McSpadden. 

Mr.  O'Neill  with  Mr.  Baker. 

Mr.  Rose  with  Mr.  Mills. 

Mr.  Litton  with  Mr.  Michel. 

Mrs.  Schroeder  with  Mr.  Owens. 

Mr.  Carney  of  Ohio  with  Mr.  Davis  of  Wisconsin. 

Mr.  Andrews  of  North  Carolina  with  Mr.  Crane. 

Mr.  Jones  of  Tennessee  with  Mr.  Mailliard. 

Mr.  Leggett  with  Mr.  Devine. 

Mr.  Moss  with  Mr.  Kuykendall. 

Mr.  Nichols  with  Mr.  Hudnut. 

Mrs.  Sullivan  with  Mr.  Frelinghuysen. 

Mr.  Sisk  with  Mr.  Camp. 

Mr.  Roberts  with  Mr.  Wyatt. 

Mr.  Burton  with  Mr.  Chamberlain. 

Mr.  Sikes  with  Mr.  Bell. 

Mr.  Obey  with  Mr.  Dellenback. 

Mr.  Waldie  with  Mr.  Ryan. 

Mr.  Hanna  with  Mr.  Broyhill  of  North  Carolina. 

Mr.  Gray  with  Mr.  Stokes. 

Mrs.  Green  of  Oregon  with  Mr.  Winn. 

The  result  of  the  vote  was  announced  as  above  recorded. 
The  title  was  amended  so  as  to  read :  "A  bill  to  provide  for  pension 
reform.'' 

A  motion  to  reconsider  was  laid  on  the  table. 


AUTHORIZING   THE    CLERK   To   MAKE   TECHNICAL    CORRECTIONS    IN 

H.R.  2,  Employee  Benefits  Security  Act 

Mr.  Girbons.  Mr.  Speaker.  I  ask  unanimous  consent  that  in  the  en- 
grossment of  the  bill,  H.R.  2.  Employee  Benefits  Security  Act,  the 
Clerk  be  authorized  to  make  technical  corrections  in  punctuation,  para- 
graph headings,  and  cross-references. 

The  Speaker.  Is  there  objection  to  the  request  of  the  gentleman  from 
Florida  \ 

There  was  no  objection. 


[From  the  Congressional  Record — Senate,  Mar.  4,  1974] 

Employees  Benefit  Security  Act  of  1974 

Mr.  Williams.  Mr.  President,  I  ask  the  Chair  to  lay  before  the 
Senate  a  message  from  the  House  of  Representatives  on  II. R.  2. 

The  Actixg  President  pro  tempore  (Mr.  Iluddleston)  laid  before 
the  Senate  H.R.  2,  to  provide  for  pension  reform. 

Mr.  Williams.  Mr.  President,  I  ask  unanimous  consent  that  H.R.  2 
be  considered  as  having  been  read  twice  and  that  the  Senate  proceed 
to  its  immediate  consideration. 

The  Acting  President  pro  tempore.  Without  objection,  it  is  so 
ordered. 

Mr.  Williams.  Mr.  President,  I  move  to  strike  out  all  language 
after  the  enacting  clause  and  to  insert  in  lieu  thereof  the  amendment 
which  I  now  send  to  the  desk,  and  ask  that  it  be  stated. 

The  Acting  President  pro  tempore.  The  amendment  will  be  stated. 

The  legislative  clerk  proceeded  to  read  the  amendment. 

[The  full  text  of  the  amendment  appears  on  p.  3599,  H.R.  2,  as 
passed  by  the  Senate.] 

Mr.  Williams.  Mr.  President,  the  amendment  which  I  have  sent 
to  the  desk  contains  the  exact  language  of  H.R.  4200  which  is  the  major 
pension  reform  legislation  passed  by  the  Senate  on  September  19,  ll)7-*> 
by  the  unanimous  vote  of  93  Senators.  I  am  offering  the  amendment 
in  order  that  we  may  go  to  conference  as  soon  as  possible  on  this  im- 
portant issue  of  private  pension  reform  for  American  working  men 
and  women.  It  is  my  sincere  hope,  that  by  this  approach,  we  may  pro- 
ceed to  conference  expeditiously  and  resolve  the  differences  between 
the  two  Houses  of  Congress  and  thus  achieve  agreement  for  final 
enactment  of  this  legislation. 

Mr.  Hugh  Scott.  Mr.  President,  reserving  the  right  to  object — 
and  I  will  not.  object — I  rise  only  for  the  purpose  of  commending  the 
distinguished  Senator  from  Xew  Jersey  (Mr.  Williams)  for  bringing 
this  matter  up  promptly.  It  is  one  that  has  been  close  to  the  hearts 
of  a  great  many  of  us/ 

I  should  like  to  point  out  that  it  has  bipartisan  support  and  would 
like  to  correct  the  CBS  broadcast  on  the  House  action  where  Cronkite 
said  last  week  that  this  was  a  one-party  bill.  This  is  an  example  of 
an  unfortunate  inaccuracy.  I  am  sure  that  all  Senators  here  realize 
that  while  we  have  our  differences,  there  are  Senators  on  both  sides 
of  the  aisle  who.  from  the  very  beginning,  are  extremely  anxious  to 
sec  pension  reform  legislation  approved  and  become  law.  I  have  sup- 
ported it.  I  support  the  Senator's  general  approach,  and  I  am  de- 
lighted that  we  have  reached  this  point.  I  am  glad  that  this  is  a  bi- 
partisan measure,  and  I  commend  the  Senator  from  Xew  Jersey. 
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Mr.  Mansfield.  "Sir.  President,  for  the  past  4  years,  I  have  heard 
the  distinguished  Republican  leader,  time  and  time  again,  urge  the 
passage  of  the  pension  legislation.  It  has  been  one  of  his  major 
concerns. 

Mr.  Hugh  Scott.  I  do  thank  the  distinguished  Senator  from  Mon- 
tana. Mr.  Cronkite  made  a  plain  but  inaccurate  statement  which 
brought  me  off  my  chair. 

Mr.  Williams.  I  thank  the  distinguished  majority  leader  and  the 
distinguished  minority  leader.  The  bill  is  anything  but  a  partisan 
bill.  It  is  completely  bipartisan.  It  has  the  complete  support  of  all  the 
committees  concerned,  on  both  sides  of  the  Capitol  as  well  as  of  the 
Finance  Committee  and  the  Ways  and  Means  Committee. 

The  Acting  President  pro  tempore.  The  question  is  on  agreeing 
to  the  amendment  offered  by  the  Senator  from  New  Jersey. 

The  amendment  was  agreed  to. 

The  Acting  President  pro  tempore.  The  question  is  on  the  engross- 
ment of  the  amendment  and  the  third  reading  of  the  bill. 

The  amendment  was  ordered  to  be  engrossed,  and  the  bill  to  be  read 
a  third  time. 

The  Acting  President  pro  tempore.  The  bill  having  been  read  the 
third  time,  the  question  is,  Shall  it  pass  ? 

The  bill  (H.R.  2)  was  passed. 

[The  text  of  H.R.  2,  as  passed  by  the  Senate,  follows :] 
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93d  CONGRESS 
2d  Session 


H.R.2 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  4, 1974 
Received ;  read  twice,  considered,  amended,  read  the  third  time,  and  passed 

[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


AN  ACT 

To  provide  for  pension  reform. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  snogr  title  and  table  of  contents 

4  Section  1.  This  Act  may  be  cited  as  the  "Employee 

5  Benefit  Security  Act  of  1974". 
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1  Section  277  (relating  to  deductions  incurred  by  certain  mom- 

2  borship  organizations  in  transactions  with  mombore)    shall 

3  not  apply  to  any  trust  described  in  this  subsection.". 

4  (b)  Otueb  Amendments  to  Section  404  (c)  (1)  — - 

5  !  (1)  Paragraph  (1)  of  the  first  sentence  of  section- 

6  101  (o)  io  amended  by  striking  out  "and  pensions"  and 

7  incorting  in  lieu  thereof  "or  pensions". 

8  (2)   The  last  sentence  of  3cction  404  (c)  is  amended 

9  by  striking  out  "This  subsection"  and  insorting  in  lieu 

10  thereof  "The  first  and  third  sentences  of  this  subsootion". 

11  I  (o)  Effective  Date. — The  amendments  made  by  this 

12  section  shall  apply  to  taxable  years  ending  on   or  after 

13  June  30, 1072. 

14  That  (a)  section  122(a)  of  the  Internal  Revenue  Code  of 

15  1954  (relating  to  certain  reduced  uniform  services  retirement 

16  pay)  is  amended  to  read  as  follows: 

17  "(a)   General  Rule. — In  the  case  of  a  member  or 

18  former  member   of   the   uniformed  services  of   the    United 

19  States,   gross  income  does  not  include  the  amount  of  any 

20  reduction  in  his  retired  or  retainer  pay  pursuant  to  the  pro- 

21  visions  of  chapter  73  of  title  10  of  the  United  States  Code." 

22  (b)    Section  122(b)  (2   of  such   Code  is  amended  by 

23  striking  out  "section  1438"  in  subparagraph   (B)   and  in- 

24  \serting  in  lieu  thereof  "section  1438  or  1452(d)". 
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1  |  (c)  Section  72 (o)  of  such  Code  is  amended  by  insert- 

2  ing  after  "Plan"  in  the  heading  of  such  section  "or  Sur- 

3  vivor  Benefit  Plan". 

4  (d)  Section  101(b)(2)(d)   of  such  Code  is  amended 

5  by  striking  out   "if  the  individual  who  made  the  election 

6  under  such  chapter"  and  inserting  in  lieu  thereof  "if  the 

7  member  or  former  member   of   the   uniformed  services  by 

8  reason  of  whose  death  such  annuity  is  payable". 

9  (e)  Section  2039(c)  of  such  Code  is  amended  by  strik- 

10  ing  out  "section  1438"  in  the  last  sentence  and  inserting  in 

11  lieu  thereof  "section  1438  or  1452(d)". 

12  (f)    The  amendments  made   by  subsections    (a),    (b), 

13  and  (c)  shall  apply  to  taxable  years  ending  on  or  after  Sep- 

14  tember  21,  1972.  The  amendments  made  by  subsections  (d) 

15  I  and  (e)  shall  apply  with  respect  to  individuals  dying  on  or 

16  after  such  date. 

17  Sec.  2.  (a)  This  Act,  other  than  the  first  section,  may 

18  be  cited  as  the  "Retirement  Income  Security  for  Employees 

19  Act'. 

20  (b)  Table  of  Contents.— 

TITLE  I— ADMINISTRATION 

Part  A — Internal  Revenue  Service 

Sec.  101.  Establishment  of  office. 

Sec.  102.  Authorization  of  appropriations. 
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Part  B — Registration 

Sec.  151.  Duties  of  plans. 

Sec.  152.  Duties  of  Secretary  of  Health,  Education,  and  Welfare. 

Sec.  153.  Effective  date. 

Sec.  151f.  Authorization  of  appropriations  for  Department  of  Labor. 

TITLE  II— PARTICIPATION;  VESTING;  FUNDING;  CERTAIN 
BENEFITS 

Part  A — Participation 

Sec.  SOI.  Minimum  standards  relating  to  participation. 

Part  B — Vesting 

Sec.  221.  Minimum  standards  relating  to  vesting. 
Sec.  222.  Certain  nonqualified  plans. 

Part  C— Funding 

Sec.  241.  Minimum  standards  relating  to  funding. 

Part  D — Optional  Form  of  Benefit;  Special  Rules 

Sec.  261.  Amendment  of  section  401. 

Sec.  262.  Prohibition  against  maintaining  nonqualified  plans. 

Part  E— Protection  of  Pension  Rights  Under  Government  Plans 
and  Contract 8 

Sec.  281.  Duties  of  the  Secretary  of  the  Treasury. 
Sec.  282.  Duties  of  Secretary  of  Labor. 

TITLE  III— PORTABILITY 

Sec.  SOI.  Definitions. 

Sec.  302.  Program  established. 

Sec.  303.  Establishment  of  fund. 

Sec.  304-  Registration. 

Sec.  305.  Acceptance  of  deposits. 

Sec.  306.  Individual  accounts. 

Sec.  307.  Payments  from  individual  accounts. 

Sec.  308.  Assistance  to  plan  administrators. 

Sec.  309.  Amendment  of  Internal  Revenue  Code  of  1954. 

Sec.  310.  Authorization  of  appropriations. 

TITLE  IV— PLAN  TERMINATION  INSURANCE 

Part  A — Pension  Benefit  Guaranty  Corporation 

Sec.  401.  Definitions:  Special  rules. 

Sec.  402.  Pension  Benefit  Guaranty  Corporation. 

Sec.  403.  Establishment  of  Pension  Benefit  Guaranty  Fund. 

Part  B — Coverage 

Sec.  421-  Plans  covered- 
Sec.  422.  Benefits  covered. 
Sec.  423.  Contingent  liability  coverage. 
Sec.  424.  Other  risks. 
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TITLE  IV— PLAN  TERMINATION  INSURANCE— Continued 
Part  C — Terminations 

Sec.  441-  Termination  by  plan  administrator. 

Sec.  JU2.  Termination  by  Pension  Benefit  Guaranty  Corporation. 

Sec.  443.  Reportable  events. 

Sec.  444-  Allocation  of  assets. 

Sec.  445-  Recapture  of  certain  payments. 

Sec.  446-  Report  by  corporation. 

Part  D — Liability 

Sec.  461  •  Corporation  liability. 

Sec.  462.  Liability  of  employer. 

Sec.  4^3.  Liability  of  substantial  employer  for  withdrawal. 

Sec.  464-  Liability  of  employers  on  termination  of  multiemployer  plan. 

Sec.  466.  Annual  report  of  plan  administrator. 

Sec.  466.  Annual  notification  to  substantial  employers. 

Sec.  467.  Recovery  of  employer  liability  for  plan  termination. 

Part  E— Amendments  to  Internal  Revenue  Code  of  1954;  Effective 

Dates 

Sec.  461.  Amendments  to  Internal  Revenue  Code  of  1964- 
Sec.  482.  Effective  dates. 

Part  F — Allocation  of  Assets  Where  Section  444  Does  Not  Apply 

Sec.  491-  Allocation  of  assets  for  plan  terminations  not  covered. 

TITLE  V— DISCLOSURE  AND  FIDUCIARY  STANDARDS 

Part  A — Disclosure 

Sec.  601.  Authority  to  issue  regulations. 

Sec.  602.  Amendment  to  Welfare  and  Pension  Plans  Disclosure  Act. 

Sec.  603.  Annual  reports. 

Sec.  604-  Investigations. 

Sec.  606.  Public  information. 

Sec.  606.  Establishment  of  Advisory  Council. 

Sec.  607.  Administration. 

Part  B — Fiduciary  Standards 

SUBPART    I FIDUCIARY    8TANDARD8    UNDER    THE    WELFARE    AND    PENSION 

PLANS    DISCLOSURE   ACT 

Sec.  611.  Amendment  to  the  Welfare  and  Pension  Plans  Disclosure  Act. 
Sec.  612.  Effective  dates. 

SUBPART  II FIDUCIARY  STANDARDS  UNDER  THE  INTERNAL  REVENUE  CODE 

OF    1964 

Sec.  621.  Fiduciary  standards. 
Sec.  622.  Prohibited  transactions. 

TITLE  VI— ENFORCEMENT 

Part  A — Disputes  Relating  to  the  Qualification  of  Certain 
Employee  Plans 


Sec.  601.  Tax  Court  procedure. 
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TITLE  VI— ENFORCEMENT— Continued 

Part  B — Auditing,  Etc. 

Sec.  6tf.  Excise  tax  for  auditing ;  etc. 

Part  C — Actuaries 

Sec.  671.  Enrollment  and  reports  of  actuaries. 

Part  D — Enforcement;  Resolution  of  Disputes  Generally 

Sec.  691.  Arbitration;  civil  actions  by  participants  and  beneficiaries. 

Sec.  692.  Civil  actions  by  Secretary  of  Labor. 

Sec.  693.  Actions  to  redress  or  restrain  violations  of  fiduciary  duty. 

Sec.  691+.  Jurisdiction  of  courts. 

Sec.  695.  Procedure. 

Sec.  696.  Application  of  Act  of  March  23, 1932. 

Sec.  697.  Actions  brought  by  administrator  or  fiduciary  against  Secretary. 

Sec.  698.  Statute  of  limitations. 

Sec.  699.  Relationship  to  State  laws. 

Sec.  699 A.  Recrimination  against  employees  and  other  persons. 

Sec.  699B.  Interference  with  rights. 

TITLE  VII— RETIREMENT  SAVINGS;  LIMITATION  ON  PRO- 
PRIETARY EMPLOYEE  CONTRIBUTIONS;  TAXATION  OF 
CERTAIN  LUMP-SUM  DISTRIBUTIONS 

Sec.  701.  Deduction  for  retirement  savings. 

Sec.  702.  Certain  plans. 

Sec.  703.  Taxation  of  certain  lump-sum  distributions. 

Sec.  704..  Contributions  on  behalf  of  self-employed  individuals  and  pro- 
prietary employees. 

Sec.  705.  Collectively  bargained  plans. 

Sec.  706.  Miscellaneous  provisions. 

1  (c)   Amendment  of  1954  Code. — Except  as  otherwise 

2  expressly  provided,   whenever  in   this  Act  an   amendment 

3  is  expressed  in  terms  of  an  amendment  to  a  section  or  other 

4  provision,  the  reference  is  to  a  section  or  other  provision 

5  of  the  Internal  Revenue  Code  of  1954. 

e         TITLE  I—ADMINISTRA  TION 

7  PART  A— INTERNAL  REVENUE  SERVICE 

8  SEC.  101.  ESTABLISHMENT  OF  OFFICE. 

9  (a)   In  General.— Section  7802   (relating  to   Com- 

10  missioner   of   Internal  Revenue)    is    amended   to   read   as 

11  follows: 
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1  "SEC.  7802.  COMMISSIONER     OF     INTERNAL     REVENUE; 

2  ASSISTANT  COMMISSIONER. 

3  "(a)  Commissioner  of  Internal  Revenue.— There 

4  shall  be  in  the  Department  of  the  Treasury  a  Commissioner 

5  of  Internal  Revenue,  who  shall  be  appointed  by  the  President 

6  by  and  with  the  advice  and  consent  of  the  Senate.  The  Com- 

7  missioner  of  Internal  Revenue  shall  have  such  duties  and 

8  powers  as  may  be  prescribed  by  the  Secretary. 

9  "(b)    Assistant    Commissioner    for    Employee 

10  Plans  and  Exempt  Organizations.— There  is  estab- 

11  lished  within  the  Internal  Revenue  Service  an  office  to  be 

12  known  as  the  'Office  of  Employee  Plans  and  Exempt  Orga- 

13  nizations'.   The  Office  shall  be  under  the  supervision  and 

14  direction  of  an  Assistant  Commissioner  of  Internal  Revenue. 

15  As  head  of  the  Office,  the  Assistant  Commissioner  shall  be 

16  responsible  for  carrying  out  such  functions  as  the  Secretary 

17  or  his  delegate  may  prescribe  with  respect  to  organizations 

18  exempt  from  tax  under  section  501(a)  and  with  respect  to 

19  plans  to  which  part  I  of  subchapter  D  of  chapter  1  applies 

20  (and  with  respect  to  organizations  designed  to  be  exempt 

21  under  such  section  and  plans  designed  to  be  plans  to  which 

22  such  part  applies) ." . 

23  (b)  Salaries  — 

24  (i)  Assistant  commissioner.— Section  5109  of 
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1  title  5,  United  States  Code,  is  amended  by  adding  at 

2  the  end  thereof  the  following  new  subsection: 

3  "(c)  The  position  held  by  the  employee  appointed  under 

4  section  7802(b)    of  the  Internal  Revenue   Code  of  1954 

5  is  classified  at  GS-18,  and  is  in  addition  to  the  number 

6  of  positions  authorized  by  section  5108(a)  of  this  title.". 

7  (2)    Classification   of   positions   at    gs-16 

8  and  17. — Section  5108  of  title  5,  United  States  Code,  is 

9  amended  by  adding  at  the  end  thereof  the  following  new 

10  subsection : 

11  "(e)  In  addition  to  the  number  of  positions  authorized 

12  by  subsection  (a),  the  Commissioner  of  Internal  Revenue  is 

13  authorized,  without  regard  to  any  other  provision  of  this  sec- 

14  tion,  to  place  a  total  of  20  positions  in  the  Internal  Revenue 

15  Service  in  GS-16  and  17.". 

16  (c)  Clerical  Amendment. — The  table  of  sections  for 

17  subchapter  A  of  chapter  80  is  amended  by  striking  out  the 

18  item  relating  to  section  7802  and  inserting  in  lieu  thereof 

19  the  following: 

"Sec.  7802.  Commissioner  of  Internal  Revenue;  Assistant 
C  ommissioner? . 

20  SEC.  102.  AUTHORIZATION  OF  APPROPRIATIONS. 

21  (a)    Initial  Authorization. — There   is   authorized 

22  to  be  appropriated  to  the  Department  of  the  Treasury  for  the 

23  purpose  of  carrying  out  all  functions  of  the  Office  of  Em- 

24  ployee  Plans  and  Exempt  Organizations  for  each  of  the  fiscal 
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1  years  ending  June  30,  1974,  June  30,  1975,  and  June  30, 

2  1976,  an  amount  equal  to  the  sum  of  $35,000,000  and  one- 

3  half  of  the  collections  from  the  taxes  imposed  under  sec- 

4  tion  4940  of  the  Internal  Revenue  Code  of  1954  (relating 

5  to  excise  tax  based  on  investment  income)   during  the  sec- 

6  ond  preceding  fiscal  year. 

7  (b)  Permanent  Authorization. — There  is  author- 

8  ized  to  be  appropriated  to  the  Department  of  the  Treasury  for 

9  the  purpose  of  carrying  out  all  functions  of  the  Office  of 

10  Employee  Plans  and  Exempt  Organizations  for  each  fiscal 

11  year  beginning  after  June  30,  1976,  an  amount  equal  to  the 

12  sum  of — 

13  (1)  the  amount  of  the  collection  from  the  taxes  im- 

14  posed  under  section  4975  of  the  Internal  Revenue  Code 

15  of  1954  (relating  to  annual  tax  on  plan  participation) 

16  during  the  second  preceding  fiscal  year,  and 

17  (2)   one-half  of  the  collections  from  the  taxes  im- 

18  posed  under  section  4940   of  such   Code    (relating   to 

19  excise  tax  based  on  investment  income)  during  the  sec- 

20  ond  preceding  fiscal  year. 

21  PART  B— REGISTRATION 

22  SEC.  151.  DUTIES  OF  PLANS. 

23  (a)  Annual    Registration. — Within    such    period 

24  after  the  end  of  a  plan  year  as  the  Secretary  of  the  Treas- 

25  ury  may  prescribe,  the  administrator  of  each  plan  to  which 
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1  part  I  of  subchapter  D  of  chapter  1  of  the  Internal  Revenue 

2  Code  of  1954  applied  at  any  time  during  such  plan  year, 

3  and  each  pension  plan  operated  by  the  Government  of  the 

4  United  States,  or  by  the  government  of  any  State  (including 

5  the  District  of  Columbia)    or  political  subdivision  thereof, 

6  or  by  an  agency  or  instrumentality  thereof,  shall  file  a  reg- 

7  istration  statement  with  the  Secretary  of  the  Treasury.  The 

8  registration  statement  shall  set  forth — 

9  (1)  the  name  and  address  of  the  plan, 

10  (2)  the  name  and  taxpayer  identification  number 

11  of  each  individual  who  has  a  right  to  a  deferred  vested 

12  benefit  in  that  plan  as  of  the  end  of  such  plan  year  (other 

13  than  those  individuals  who  were  paid  retirement  benefits 

14  under  that  plan  during  such  plan  year)   and  who  has 

15  terminated  his  employment  with  the  employer,  who  es- 

16  tablished  and  maintained  that  plan,   within  that  year, 

17  (3)  the  nature,    amount,   and  form   of   any   such 

18  deferred  vested  benefit,  and 

19  (4)  such   additional  or  other   information   as   the 

20  Secretary  may  require. 

21  (b )  Changes  in  Status. — The  administrator  of  any 

22  plan  required  to  be  registered  under  section  (a)  shall  also 

23  notify  the  Secretary,  at  such  time  as  the  Secretary  may  pre- 

24  scribe,  of — 

25  (1)  any  change  of  address  of  the  plan, 
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2  (3)  the  termination  of  the  plan,  or 

3  (4)   the  merger  or  consolidation  of  the  plan  with 

4  any  other  plan. 

5  (c)  Voluntary  Reports.— The  Secretary  is  author- 

6  ized  and  directed  to  receive  such  additional  reports  relating 

7  to  plan  years  ending  before  January  1,  1974,  as  the  ad- 

8  ministrator    of    any    such    plan    may    wish    to    file    with 

9  him  relating  to  the  deferred  vested  benefit  rights  of  any  per- 

10  son  terminating  his  employment  during  any  such  plan  year 

11  with  the  employer  who  established  and  maintained  the  plan. 

12  (d)  Transmission  of  Information  to  Secretary 

13  of   Health,    Education,    and    Welfare;    Regula- 

14  TIONS. — The  Secretary  of  the  Treasury  shall  transmit  any 

15  statements,   reports,   or  other  information  obtained  by  him 

16  under  this  section  to  the  Secretary  of  Health,  Education,  and 

17  Welfare  at  such  times  and  in  such  form  as  the  Secretary  of 

18  Health,  Education,  and  Welfare  may  require  in  order  to  car- 

19  ry  out  his  responsibilities  under  section  1131  of  the  Social  Se- 

20  curity  Act.  The  Secretary  of  the  Treasury,  after  consultation 

21  with  the  Secretary  of  Health,  Education,  and  Welfare,  is  au- 

22  thorized  to  prescribe  such  regulations  as  may  be  necessary  to 

23  carry  out  the  provisions  of  this  section. 

24  (e)  Definition  of  Administrator. — For  purposes  of 

25  this  section,  the  term  "administrator"  means  the  person  or 
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1  persons  described  in  section  3(15)  of  the  Welfare  and  Pen- 

2  sion  Plans  Disclosure  Act. 

3  (f)  Certificate  of  Rights.— Each  plan  administra- 

4  tor  filing  a  registration  statement  under  subsection  (a)  shall 

5  also  furnish  to  each  individual  described  in  paragraph  (2)  of 

6  that  subsection,  within  the  time  prescribed  for  the  filing  of 

7  the  registration  statement,  a  statement  setting  forth  the  infor- 

8  mation  with  respect  to  that  individual  required  in  the  regis- 

9  tration  statement.  At  the  time  he  files  the  registration  state- 

10  ment  with  the  Secretary,  the  administrator  of  a  plan  shall 

11  furnish  evidence  satisfactory  to  the  Secretary  that  he  has  com- 

12  plied  with  the  requirements  of  this  subsection. 

13  SEC.  152.  DUTIES   OF  SECRETARY   OF  HEALTH,   EDUCA- 

14  _  TION  AND  WELFARE. 

15  Title  XI  of  the  Social  Security  Act  (relating  to  general 

16  provisions)  is  amended  by  adding  at  the  end  of  part  A  there- 

17  of  the  following  new  section: 

18  "NOTIFICATION    OF    SOCIAL    SECURITY    CLAIMANT     WITH 

19  RESPECT    TO    VESTED   PENSION    BENEFITS 

20  uSec.  1131.  (a)  Whenever  the  Secretary  makes  a  find- 

21  ing  of  fact  and  a  decision  as  to — 

22  "(1)   the  entitlement  of  any  individual  to  monthly 

23  insurance  benefits  under  section  202,  223,  or  228, 

24  "(2)  the  entitlement  of  any  individual  to  a  lump- 

25  sum  death  payment  payable  under  section  202  (i)    on 
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1  account  of  the  death  of  any  person  to  whom  such  indi- 

2  vidual  is  related  by  blood,  marriage,  or  adoption,  or 

3  "(3)    the   entitlement   under   section   226    of    any 

4  individual  to  hospital  insurance  benefits  under  part  A  of 

5  title  XVIII, 

6  or  upon  request  made  by  any  individual  with  respect  to 

7  whom  the  Secretary  holds  information  obtained  under  sec- 

8  tion  151  of  the  Retirement  Income  Security  for  Employees 

9  Act,  he  shall  furnish  to  such  individual  any  information  re- 

10  garding  any  vested  right  to  a  pension  benefit  acquired  by  the 

11  Secretary  pursuant  to  such  section  with  respect  to  the  person 

12  on   whose    wages    and   self-employment   income    entitlement 

13  (or  claim  of  entitlement)  is  based. 

14  " (b)(1)  For  purposes  of  section  201(g)(1),  expenses 

15  incurred  in  the  administration  of  subsection    (a)   shall  be 

16  deemed  to  be  expenses  incurred  for  the  administration  of  the 

17  Federal  old-age  and  survivors  insurance  program. 

18  "(2)   There  are  hereby  authorized  to  be  appropriated 

19  to   the  Federal   Old-Age   and  Survivors   Insurance    Trust 

20  Fund  for  each  fiscal  year  (commencing  with  the  fiscal  year 

21  ending  June  30,  1974)  such  sums  as  the  Secretary  deems 

22  necessary  on  account  of  additional  administrative  expenses 

23  resulting  from  the  enactment  of  the  provisions  of  subsection 

24  (a):\ 
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1  SEC.  153.  EFFECTIVE  DATE. 

2  This  part  shall  take  effect  upon  the  date  of  enactment 

3  of  this  Act,  but  the  requirements  of  section  151  (a)  and  (b) 

4  shall  apply  only  with  respect  to  plan  years  ending  after 

5  December  31, 1973. 

6  SEC.    154.    AUTHORIZATION    OF    APPROPRIATIONS    FOR 

7  DEPARTMENT  OF  LABOR. 

8  There  are  authorized  to  be  appropriated  such  sums  as 

9  may  be  necessary  to  enable  the  Secretary  of  Labor  to  carry 
10  out  his  functions  and  duties  under  this  Act. 

ii  TITLE  II— PARTICIPATION;  VEST- 

12  ING;       FUNDING;       CERTAIN 

13  BENEFITS 

14  PART  A— PARTICIPATION 

15  SEC.  201.  MINIMUM  STANDARDS  RELATING  TO  PARTICI- 

16  PATION. 

17  (a)  In  General. — Part  I  of  subchapter  D  of  chapter 

18  1  (relating  to  pensions,  etc.,  plans)  is  amended  by  inserting 

19  at  the  end  thereof  the  following  new  subpart: 

20  "Subpart  B — Special  Rules 

"Sec.  JflO.  Mininwm  standards  relating  to  participation. 

21  (iSEC.  410.  MINIMUM  STANDARDS  RELATING  TO  PARTICI- 

22  PATION. 

23  "(a)  Participation  — 

24  "(1)    Maximum  condition.    A   trust  shall  not 
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1  constitute  a  qualified  trust  under  section  401(a)  if  the 

2  plan  of  which  it  is  a  part  requires,  as  a  condition  of 

3  participation   in   the  plan,    that   an   employee   have   a 

4  period  of  service  with  the  employer  (including,  to  the 

5  extent  provided  in  regulations  prescribed  by  the  Secre- 

6  tary  or  his  delegate,   a  predecessor  of  the  employer) 

7  extending  beyond  the  later  of — 

8  "(A)  one  year  of  service,  or 

9  "(B)  the  date  on  which  the  employee  attains 

10  the  age  of  30  years. 

11  "(2)  Definitions.— For  purposes  of  this  subsec- 

12  tion — 

13  "(A)  Year  of  service.— The  term  'year  of 

14  service'    means   a   calendar,    plan,    or  fiscal  year 

15  (whichever  is  applied  on  a  consistent  basis  under 

16  the  plan)  during  which  the  employee  is  employed 

17  by  the  employer  for  more  than  5  months. 

18  "(B)  Month. — The  term  'month'  means  any 

19  calendar  month  during  which  the  employee  is  em- 

20  ployed  for  at  least  80  hours  of  employment. 

21  "(b)  Eligibility.— 

22  "(1)  In  General. — A  trust  shall  not  constitute  a 

23  qualified  trust  under  section  401(a)    unless  the  trust, 

24  or  two  or  more  trusts,  or  the  trust  or  trusts  and  annuity 

25  pldn  or  plans  are  designated  by  the  employer  as  con- 
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1  stituting  parts  of  a  plan  intended  to  qualify  under  section 

2  401  (a)  which  benefits  either — 

3  "(A)  70  percent  or  more  of  all  the  employees, 

4  or  80  percent  or  more  of  all  the  employees  who  are 

5  eligible  to  benefit  under  the  plan  if  70  percent  or 

6  more  of  all  the  employees  are  eligible  to  benefit  under 

7  the  plan,  excluding  in  each  case  employees  who  have 

8  not  satisfied  the  minimum  age  and  service  require- 

9  ments,  if  any,  prescribed  by  the  plan  as  a  condition 

10  of  participation,    employees   whose   customary   em- 

11  ployment  is  for  not  more  than  80  hours  in  any  one 

12  month,    and  employees   whose   customary   employ- 

13  ment  is  for  not  more  than  5  months  in  any  calendar, 

14  plan,  or  fiscal  year  (whichever  is  applied  on  a  con- 

15  sistent  basis  under  the  plan) ,  or 

16  "(B)  such  employees  as  qualify  under  a  clas- 

17  sification  set  up  by  the  employer  and  found  by  the 

18  Secretary  or  his  delegate  not  to  be  discriminatory  in 

19  favor  of  employees  who  are  officers,  shareholders,  or 

20  highly  compensated  employees. 

21  "(2)  Exclusion  of  certain  employees.— For 

22  the  purpose  of  determining  whether  a  trust  constitutes  a 

23  qualified  trust  under  paragraph  (1),  there  shall  be  ex- 

24  eluded  from  consideration — 
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1  "(A)  employees  who  are  included  in  a  unit  of 

2  employees  covered  by  an  agreement  which  the  Sec- 

3  retary  or  his  delegate  finds  to  be  a  collective  bar- 

4  gaining   agreeement   between   employee   representa- 

5  tives  and  one  or  more  employees,  if  such  agreement 

6  does   not   provide   that  such   employees   are   to   be 

7  included  in  the  plan,  and  if  there  is  evidence  that 

8  retirement  benefits  were  the  subject  of  good  faith 

9  bargaining  between  such   employee   representatives 

10  and  such  employer  or  employers  during  the  most 

11  recently  concluded  contract  negotiations  which  were 

12  the  subject  of  bargaining  between  such  representatives 

13  and  the  employer  or  employers,  and      » 

14  "(B)    employees   who   are   nonresident    aliens 

15  who  have  no  earned  income  (within  the  meaning  of 

16  section  911(b))    from  sources  within   the    United 

17  States  (within  the  meaning  of  section  861  (a)  (3) ) . 

18  "(3)  Affiliated  groups  of  employers. — For 

19  purposes  of  this  subsection,  section  401  (a)  (4) ,  and  sec- 

20  tion  411,  all  employees  of  all  corporations  that  are  mem- 

21  bers  of  a  controlled  group  of  corporations  (within  the 

22  meaning  of  section  1563(a))    shall  be  deemed  to   be 

23  employed  by  a  single  employer." 


25-028  O  -  76  -  11   (Vol.  m) 
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1  (b)  Conforming  Amendments  — 

2  (1)  Section  401(a)    (relating  to  requirements  for 

3  qualification)  is  amended  by— 

4  (A)  striking  out  paragraph  (3)  and  inserting 

5  in  lieu  thereof: 

6  "(3)  if  the  plan  of  which  such  trust  is  a  part  meets 

7  the  requirements  of  section  410  (relating  to  minimum 

8  standards  relating  to  participation) ;  and",  and 

9  (B)  striking  out  "paragraph  (3)(B)  or  (4)" 

10  in  paragraph    (5)    and  inserting  in  lieu   thereof 

11  "paragraph  (4)  or  section  410(b)  (without  regard 

12  to  paragraph  (1)(A)  thereof)". 

13  (2)  Section  406(b)(1)    (relating  to  certain  em- 

14  ployees  of  foreign  subsidiaries)  is  amended  by  striking 

15  out  "paragraphs  (3)(B)  and  (4)  of  section  401(a)" 

16  and  inserting  in  lieu  thereof  "paragraph  (4)  of  section 

17  401(a)  and  subsection  (b)  of  section  410  (without  re- 

18  gard  to  paragraph  (1)(A)  thereof)". 

19  (3)  Section  407(b)(1)    (relating  to  certain  em- 

20  ployees  of  domestic  subsidiaries  engaged  in  business  out- 

21  side  the  United  States)  is  amended  by  striking  out  "para- 

22  graphs  (3)(B)  and  (4)  of  section  401(a)"  and  in- 

23  serting  in  lieu  thereof  "paragraph  (4)  of  section  401  (a) 

24  and  subsection  (b)   of  section  410   (without  regard  to 

25  paragraph  (1)(A)  thereof) * ' . 
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1  (c)  Clerical  Amendment.— Part  I  of  subchapter  D 

2  of  chapter  1  is  amended  by  inserting  after  the  heading  and 

3  before  the  table  of  sections  the  following: 

"Subpart  A.  General  Rule. 
"Subpart  B.  Special  Rules. 

4  "Subpart  A — General  Rule**. 

5  (d)  Effective  Date.— 

6  (1)  Except  as  provided  in  paragraph    (2),    the 

7  amendments  made  by  this  section  shall  apply  to  plan 

8  years  beginning  after  the  date  of  enactment  of  this  Act. 

9  (2)  In  the  case  of  a  plan  in  existence  on  the  date 

10  of  enactment  of  this  Act,  the  amendments  made  by  this 

11  section  shall  apply — 

12  (A)  to  plan  years  beginning  after  December 

13  31, 1975,  or 

14  (B)  if  later  (in  the  case  of  a  plan  maintained 

15  pursuant  to  an  agreement  which  the  Secretary  of 

16  the   Treasury   finds   to   be   a   collective-bargaining 

17  agreement    between    employee    representatives    and 

18  one  or  more  employers),  to  plan  years  beginning 

19  after  the  earlier  of — 

20  (i)   the  date  on  which  the  agreement  ter- 

21  minates  (determined  without  regard  to  any  ex- 

22  tension  thereof  agreed  to  after  the  date  of  en- 

23  actment  of  this  Act),  or 

24  (ii)  December  31, 1980. 
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!  PART  B— VESTING 

2  SEC.  221.  MINIMUM  STANDARDS  RELATING  TO  VESTING. 

3  (a)  In  General. — Subpart  B  of  part  I  of  subchapter 

4  D  of  chapter  1  (relating  to  special  rules),  as  added  by  sec- 

5  tion  201  of  this  Act,  is  amended  by  inserting  after  section 

6  410  the  following  new  section: 

7  "SEC.  411.  MINIMUM  STANDARDS  RELATING  TO  VESTING. 

8  "(a)   General  Rule. — Except  as  provided  in  sub- 

9  section    (c),   a  trust  shall  not  constitute  a  qualified  trust 

10  under  section  401(a)  unless  the  plan  of  which  such  trust 

11  is  a  part  satisfies  the  requirements  of  paragraphs  (1)  and 

12  (2). 

13  "(1)  Employee  contributions.— A  plan  satisfies 

14  the  requirements  of  this  paragraph  if,  under  the  plan, 

15  an  employee's  rights  in  his  accrued  benefit  derived  from 
lg  his  own  contributions  are  nonforfeitable. 

17  "(2)  Employer  contributions.— 

18  "(A)     Nonforfeitable    percentage.— A 

19  plan  satisfies  the  requirements  of  this  paragraph  if, 

20  under  the  plan,  after  5  years  of  service  (3  of  which 

21  are  consecutive)    with  an  employer,   an   employee 

22  has  a  right  to  a  percentage  of  his  accrued  benefit 

23  derived  from  employer  contributions  which  is  non- 

24  forfeitable  other  than  by  reason  of  death.  The  per- 
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1  centage  shall  not  be  less  than  the  percentage  deter- 

2  mined  under  the  following  table: 

Nonforfeitable 
"Tears  of  service  percentage 

6 26 

6 30 

7 36 

8 40 

9 Jfi 

10 60 

11 60 

12 70 

13 80 

U 90 

16  or  more 100 

3  "(B)  Year  of  service.— For  purposes  of  this 

4  paragraph,  the  term  'year  of  service  with  the  em- 

5  ployer'  means — 

6  "(i)    with   respect   to   plan   years   ending 

7  before  January  1,  1982,  a  year  in  which  an 

8  employee  is  employed  more  than  a  number  of 

9  months  (for  not  less  than  a  number  of  hours 

10  in  each  such  month)  prescribed  in  regulations 

11  promulgated  by  the  Secretary  or  his  delegate 

12  after  consultation  with  the  Secretary  of  Labor, 

13  and  shall  include  service  with  a  predecessor  of 

14  the  employer  to  the  extent  provided  in  regula- 

15  tions  prescribed  by  the  Secretary  or  his  dele- 

16  gate;  and 

17  "(ii)    with   respect  to  plan  years  ending 

18  after  December  31,  1981,  any  calendar,  plan, 

19  or  fiscal  year  (whichever  is  applied  on  a  con- 
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1  sistent  basis  under  the  plan)  in  which  an  em- 

2  ployee  is  employed  for  more  than  5  months  (if 

3  he  is  employed  at  least  80  hours  in  each  of  such 

4  5  months)  in  such  year  with  the  employer  who 

5  adopted  the  plan  (including,  to  the  extent  pro- 

6  vided  in  regulations  prescribed  by  the  Secre- 

7  tary    or    his    delegate,    a   predecessor   of    the 

8  employer) . 

9  "(C)  Tenth  tear  vesting  for  certain 

10  plans. — Paragraph  (A)  shall  not  apply  to  a  trust 

11  which  meets   the   requirements  of  section  401(a) 

12  and  is  exempt  from  tax  under  section  501(a)  or  a 

13  plan  which  meets  the  requirements  of  section  404 

14  (b)  (2) ,  if  such  trust  or  plan  was  in  existence  and 

15  met  such  requirements  on  the  date  of  enactment 

16  of  the  Retirement  Income  Security  for  Employees 

17  Act  and  if  the  plan  of  which  such  trust  is  a  part,  or 

18  such  plan,  provides  on  and  after  such  date  that  each 

19  employees  rights  to  or  derived  from  employer  con- 

20  tributions  become   completely  nonforfeitable    (other 

21  than  by  reason  of  death)  no  later  than  the  end  of 

22  the  tenth  year  of  service  of  the  employee  with  the 

23  employer  who  maintains  the  plan.  A  plan  described 
in  this  subparagraph  meets  the  requirements  of  this 


24 


25  paragraph. 
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1  "(D)  Special  rules. — For  purposes  of  de- 

2  termining  the  nonforfeitable  percentage — 

3  "(i)  no  year  of  service  which  begins  more 

4  than  5  years  prior  to  the  beginning  of  the  year 

5  in  which  an  employee  is  first  eligible  to  par- 

6  ticipate  in  the  plan  shall  be  considered,  unless 

7  with  respect  to  such  year,  the  employee  makes 

8  contributions  under  the  plan  or  the  employer 

9  makes  contributions  under  the  plan  on  behalf 

10  of  such  employee, 

11  "(H)   years  of  service  shall  include  any 

12  years  beginning  on  or  after  the  date  the  plan 

13  was  first  effective,  and 

14  "(Hi)  years  of  service  beginning  prior  to 

15  the  enactment  of  the  Retirement  Income  Se- 

16  curity  for  Employees   Act   and   on   or    after 

17  the  date  on  which  the  plan  was  first  effective 

18  (or  any  amendment  thereto  was  first  effective) 

19  shall  be  considered. 

20  "(b)  Definitions  and  Rules  Relating  to  Ac- 

21  crued  Benefits  — 

22  u(i)  Employee's  accrued  benefit  — 

23  "(A)  In    general. — For    purposes    of    this 

24  section,   an   employees   accrued  benefit   as  of  any 

25  applicable  date  is — 
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1  "(i)  in  the  case  of  a  defined  benefit  plan, 

2  except  as  provided  under  paragraph  (3),  the 

3  annual  benefit  commencing  at  normal  retire- 

4  ment  age  to  which  he  would  be  entitled  under 

5  the  plan  as  in  efect  on  such  date  if  he  continued 

6  to  earn  annually  until  normal  retirement  age  the 

7  same  rate  of  compensation  upon  which  his  bene- 

8  fits  would  be  computed  under  the  plan,  deter- 

9  mined  as  if  he  had  attained  normal  retirement 

10  age  on   the  applicable  date,   multiplied  by  a 

11  fraction,  the  numerator  of  which  is  the  total 

12  number  of  his  years  of  active  participation  in 

13  the  plan  (including,  to  the  extent  provided  in 

14  regulations  prescribed  by  the  Secretary  or  his 

15  delegate,  a  predecessor  plan)  as  of  such  date, 

16  and  the  denominator  of  which  is  the  total  num- 

17  ber  of  years  he  would  have  actively  participated 

18  in  such  plan  as  of  normal  retirement  age  if  he 

19  had  continued  to  be  an  active  participant  in  the 

20  plan  until  attaining  such  age,  or 

21  "(ii)  in  the  case  of  a  plan  other  than  a 

22  defined  benefit  plan,  the  balance  of  the  account 

23  or  accounts  for  such  employee  as  of  that  date. 
"(B)  Limitation.— The    numerator    of    the 


24 
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1  fraction  referred  to  in  subparagraph  (A)  (i)  shall 

2  not  exceed  the  denominator. 

3  "(C)  Defined  benefit  plans  generally  — 

4  In  the  case  of  a  defined  benefit  plan  which  permits 

5  voluntary  employee  contributions,  the  portion  of  an 

6  employee's  accrued  benefit  derived  from  such  con- 

7  tributions  shall   be   treated   as   an    accrued   benefit 

8  derived  from  employee  contributions  under  a  plan 

9  other  than  a  defined  benefit  plan. 

10  "(D)  Certain  insured  defined  benefit 

H  plans. — In  the  case  of  a  defined  benefit  plan  which 

12  is  funded  exclusively  by  the  purchase  of  individual 

13  insurance  contracts,   an  employee  s  accrued  benefit 

14  at  any   date   shall   be   equal   to    the   benefit    which 

15  might  be  purchased  by  the  cash  surrender  value  of 

16  the  policy  on   the  applicable   date.    An    employees 

17  accrued  benefit  under  such  a  plan  shall  not  be  de- 

18  termined  under  this  subparagraph   unless  the  plan 

19  satisfies  the  requirements  of  paragraphs  (1)  through 

20  (6)  of  section  4971(e)  (relating  to  certain  insured 

21  plans) . 

22  "(E)  Variable    annuity    plans.— In    the 

23  case  of  a  variable  annuity  plan,  an  employees  ac- 

24  crued  benefit  at  any  date  shall  be  determined  in  ac- 
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1  cordance  with  regulations  prescribed  by  the  Sec- 

2  retary  or  his  delegate. 

3  "(2)  Allocation   of   accrued   benefit   be- 

4  tween  employer  and  employee  contributions. — 

5  For  purposes  of  this  section,  an  employee's  accrued  bene- 

6  fit  derived  from  employer  contributions  as  of  any  ap- 

7  plicable  date  is  the  excess  of  the  accrued  benefit  deter- 

8  mined  under  paragraph   (1)  for  such  employee  as  of 

9  such  applicable  date  over  the  amount  of  the  accrued 

10  benefit  derived  from  contributions  made  by  such   em- 

11  ployee  as  of  such  date.  In  the  case  of  a  plan  other  than  a 

12  defined  benefit  plan,  the  amount  of  accrued  benefit  de- 
ls rived  from  contributions  made  by  an  employee  is  the 

14  balance  of  the  employee's  separate   account   consisting 

15  only  of  his  contributions  and  the  income,  expenses,  gains, 

16  and  losses  attributable  thereto  or,  if  a  separate  account 

17  is  not  maintained  with  respect  to  an  employee's  contribu- 

18  tions  under  such  a  plan,  is  an  amount  which  bears  the 

19  same  ratio  to  his  total  accrued  benefits  as  the  total  amount 

20  of  the  employee's  contributions  (less  withdrawals)  bears 

21  to  the  sum  of  such  contributions  (less  withdrawals)  and 

22  the  contributions  made  on  his  behalf  by  the  employer 

23  (less  withdrawals) .  In  the  case  of  a  defined  benefit  plan 

24  providing  an  annual  benefit  in  the  form  of  a  single  life 

25  annuity  commencing  at  normal  retirement  age  without 
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1  ancillary  benefits,  the  amount  of  the  accrued  benefit  de- 

2  rived  from  contributions  made  by  an  employee  as  of  any 

3  applicable  date  is  the  annual  benefit  equal  to  the  em- 

4  ployee's  accumulated  contributions  multiplied  by  the  ap- 

5  propriate  conversion  factor.  For  purposes  of  the  preced- 

6  ing  sentence,  the  term  'appropriate  conversion  factor' 

7  means  the  factor  necessary  to  convert  an  amount  equal  to 

8  the  accumulated  contributions  to  a  single  life  annuity 

9  commencing  at  normal  retirement  age  and  shall  be  10 
10  percent  for  a  normal  retirement  age  of  65  years.  For 
H  other  normal  retirement  ages  the  conversion  factor  shall 
12  be  determined  in  accordance  with  regulations  prescribed 
1*  by  the  Secretary  or  his  delegate.  For  purposes  of  this 
"  paragraph,  the  term  'accumulated  contributions'  means 
i5  the  total  of— 

I6  "(A)  all  mandatory  contributions  made  by  the 

1'  employee, 

8  "(B)  interest  (if  any)  under  the  plan  to  the 

end  of  the  last  plan  year  to  which  subsection  (a)  (2) 
does  not  apply  (by  reason  of  the  applicable  effective 
date),  and 

"(C)  interest  on  the  sum  of  the  amounts  deter- 
mined under  subparagraphs  (A)  and  (B)  com- 
pounded annually  at  the  rate  of  5  percent  per 
annum  from,  the  beginning  of  the  first  plan  year  to 
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1  which  subsection  (a)  (2)  applies  (by  reason  of  the 

2  applicable  effective  date)   to  the  date  upon  which 

3  the  employee  would  attain  normal  retirement  age. 

4  The  accrued  benefits  derived  from  contributions  made 

5  by  an  employee  shall  not  exceed  the  accrued  benefits 

6  determined  under  paragraph  (1).  The  Secretary  or  his 

7  delegate  is  authorized  to  adjust  by  regulation  the  con- 

8  version  factor,  the  rate  of  interest  described  in  subpara- 

9  graph  (C),  or  both,  from  time  to  time  as  he  may  deem 

10  necessary.  The  rate  of  interest  shall  bear  the  relation- 

11  ship  to  5  percent  which  the  Secretary  or  his  delegate 

12  determines  to  be  comparable  to  the  relationship  which 

13  the  long-term  money  rates  and  investment  yields  for  the 

14  last  10  calendar  year  period  ending  at  least  12  months 

15  prior  to  the  beginning  of  the  plan  year  bear  to  the  long- 

16  term  money  rates  and  investment  yields  for  the  10  cal- 

17  endar  year  period  1964  through  1973.  No  such  adjust- 

18  ment  shall  be  effective  for  a  plan  year  beginning  before 

19  the  expiration  of  1  year  after  such  adjustment  is  deter- 

20  -mined  and  published.  For  purposes  of  this  paragraph, 

21  the  term  'mandatory  contributions'  means  amounts  ac- 

22  tually  contributed  to  the  plan  by  the  employee  which 

23  are  required  as  a  condition  of  employment,  as  a  condi- 
2*  tion  of  participation  in  such  plan,  or  as  a  condition  of 
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1  obtaining  benefits  under  the  plan  attributable  to  employer 

2  contributions. 

3  "(3)  For  purposes  of  this  section,  in  the  case  of 

4  any  defined  benefit  plan,  if  an  employee's  accrued  bene- 

5  fit  is  to  be  determined  as  an  amount  other  than  an 

6  annual  benefit  commencing  at  normal  retirement  age, 

7  or  if  the  amount  of  accrued  benefit  derived  from  contri- 

8  butions  made  by  an  employee  is  to  be  determined  with 

9  respect  to  a  benefit  other  than  an  annual  benefit  in  the 

10  form  of  a  single  life  annuity  commencing  at  normal  re- 

11  tirement  age  without  ancillary  benefits,   the  employee's 

12  accrued  benefit,  or  the  amount  of  accrued  benefit  derived 

13  from  contributions  made  by  an  employee,  as  the  case 

14  may  be,  shall  be  the  actuarial  equivalent  of  such  benefit 

15  or  amount  determined  under  paragraph  (1)  or  (2). 

16  "(c)  Special  Rules.— 

17  "(1)    Prohibited   discrimination.— Subsection 

18  (a)  shall  not  apply  to  benefits  which  may  not  be  pro- 

19  vided  for  designated  employees  in  the  event  of  early 

20  termination  of  the  plan  under  provisions   adopted  to 

21  preclude  discrimination  prohibited  by  section  401(a) 

22  (4). 

23  "(2)    Class  year  plans.— The  requirements  of 

24  subsection  (a)  (2)  shall  be  deemed  to  be  satisfied  in  the 

25  case  of  a  class  year  plan  if  such  plan  provides  that  100 
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1  percent  of  each  employee's  rights  to  or  derived  from  the 

2  contributions  of  the  employer  on  his  behalf  with  respect 

3  to  any  plan  year  are  nonforfeitable  not  later  than  the 

4  end  of  the  fifth  plan  year  following  the  plan  year  for 

5  which  such  contributions  were  made  (within  the  mean- 

6  ing  of  section  404(a)  (6)).  For  purposes  of  this  section, 

7  the  term  'class  year  plan'  means  a  profit-sharing  or  stock 

8  bonus  plan  which  provides  for  the  separate  nonforfeit- 

9  ability  of  employees  rights  to  or  derived  from  the  con- 

10  tributions  of  each  plan  year. 

11  "(3)  Voluntary  withdrawals  from  certain 

12  plans. — A  trust  which  is  a  part  of  a  plan  to  which 

13  employees  make  mandatory   contributions    (within   the 

14  meaning  of  subsection  (b)  (2) )  shall  not  be  disqualified 

15  under  this  section  merely  because  an  employee's  rights 

16  to  his  accrued  benefit  derived  from  employer  contribu- 

17  tions  under  the  plan  (or  employer  contributions  for  a 

18  particular  plan  year,  in  the  case  of  a  class  year  plan) 

19  are  forfeitable  if,  by  reason  of  his  separation  from  the 

20  service  or  termination  of  his  active  participation  in  the 

21  plan,  he  voluntarily  withdraws  all  or  part  of  the  man- 

22  datory  contributions  made  by  him  (or  all  or  a  part  of 

23  the  mandatory  contributions  made  by  him  for  that  par- 

24  ticular  plan  year,  in  the  case  of  a  class  year  plan). 


382 

1  "(4)  Termination  or  partial  termination  — 

2  Notwithstanding   the   provisions   of   subsection    (a);   a 

3  trust  shall  not  constitute  a  qualified  trust  under  section 

4  401  (a)  unless  the  plan  of  which  such  trust  is  a  part  pro- 

5  vides  that,  upon  its  termination  or  partial  termination, 
t>  the  rights  of  all  emploijees  to  benefits  accrued  to  the  date 
7  of  such  termination  or  partial  terminati/m,  to  the  extent 
H  then  funded,  or  the  amounts  credited  to  the  employees' 
9  accounts,  are  nonforfeitable.   This  paragraph  shall  not 

10  apply  to  benefits  or  contributions  vjhich,   un/Ler  provi- 

11  sums  of  the  plan  adopted  to  preclude  the  discrimination 

12  prohibited  by  section  401 (a)(4),  may  not  be  used  for 

13  designated  employees  in  the  event  of  early  termination  of 

14  the  plan. 

15  "(5)  Discrimination.— A     plan    shall    n/d    be 

16  deemed    t/j    tiave    satisfied    the    requirements    of    section 

17  401(a)  (4)    merely  because  it  satisfies  the  requirements 

18  of  this  sectirm. 

W  "(d)  Recordkeeping  Requirements. — 

20  "(1)   Single  employer  plan.— Except  at  fro- 

23  vided  by  paragraph   (2),  every  employer  shall,  in  00- 

22  cordance  with   regulations  prescribed  by   the   Secretary 

23  or  his  delegate,   maintain   records  with   respect,    to   each 
^  of  his  employees  suffi/ient  to  determine  the  benefit 

25  or  which  may  become  due  to  such  employees. 
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1  "(2)  More  than  one  employer.— If  more  than 

2  one  employer  adopts  a  plan,  each  such  employer  shall, 

3  in  accordance  with  regulations  prescribed  by  the  Sec- 

4  retary  or  his  delegate,  furnish  to  the  plan  administrator 

5  (within  the  meaning  of  section  3(15)  of  the  Welfare 

6  and  Pension  Plans  Disclosure  Act)    the  information 

7  necessary  for  the  administrator  to  maintain  the  records 

8  required  by  paragraph  (1).  Such  administrator  shall 

9  maintain  the  records  required  by  paragraph  (1). 
10  "(e)  Cross  References. — 

"For  penalty  for  failure  to  meet  requirements  of  sub- 
section (a)(2)(A),  see  section  4973. 

"For  penalty  for  failure  to  furnish  the  information  or 
maintain  the  records  required  under  this  section,  see  sec- 
tion 6690.". 

n  (b)  Penalty  for  Failure  To  Furnish  Informa- 

12  tion. — Subchapter  B  of  chapter  68  (relating  to  assessable 

13  penalties)  is  amended  by  adding  at  the  end  thereof  the  fol- 

14  lowing  new  section: 

15  "SEC.  6690.  FAILURE    TO    FURNISff  INFORMATION    OR 

16  MAINTAIN  RECORDS. 

17  "(a)  Civil  Penalty. — If  any  person  who  is  required, 

18  under  section  411,  to  furnish  information  or  maintain  rec- 

19  ords  for  an  employee  fails  to  comply  with  such  requirement 

20  he  shall  pay  a  penalty  of  $10  for  each  employee  with  respect 
2i  to  whom  such  failure  occurs,  unless  it  is  shown  that  such 
22  failure  is  due  to  reasonable  cause. 
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1  "(b)  Deficiency  Procedures  Not  To  Apply.— 

2  Subchapter  B  of  chapter  63  (relating  to  deficiency  proce- 

3  dures  for  income,  estate,  gift,  and  certain  excise  taxes)  shall 

4  not  apply  to  the  assessment  or  collection  of  any  penalty  im- 

5  posed  by  subsection  (a).". 

6  ( c)  Comparability  of  Plans.— Section  401  (a)  (re- 

7  lating  to  qualified  pension,  etc.,  plans)  is  amended  by  adding 

8  at  the  end  of  paragraph  (5)  the  following:  "For  purposes 

9  of  determining  whether  two  or  more  plans  of  an  employer 

10  satisfy  the  requirements  of  paragraph  (4)  when  considered 

11  as  a  single  plan,  if  the  amount  of  contributions  on  behalf  of 

12  the  employees  allowed  as  a  deduction  under  section  404  for 

13  the  taxable  year  with  respect  to  such  plans,  taken  together, 

14  bears  a  uniform  relationship  to  the  total  compensation,  or  the 

15  basic  or  regular  rate  of  compensation,  of  such  employees,  the 

16  plans  shall  not  be  considered  discriminatory  merely  because 

17  the  rights  of  employees  to,  or  derived  from,   the  employer 

18  contributions  under  the  separate  plans  do  not  become  nonfor- 

19  feitable    at    the   same   rate.    For   purposes   of   determining 

20  whether  two  or  more  plans  of  an  employer  satisfy  the  require- 

21  ments  of  paragraph  (4)  when  considered  as  a  single  plan,  if 

22  the  employees'  rights  to  benefits  under  the  separate  plans  do 

23  not  become  nonforfeitable  at  the  same  rate,  but  the  levels  of 

24  benefits  provided  by  the  separate  plans  satisfy  the  require- 

25  ments  of  regulations  prescribed  by  the  Secretary  or  his  dele- 

25-028  O  -  76  -  12  (Vol.  m) 
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1  gate  to  take  account  of  the  differences  in  such  rates,  the  plans 

2  shall  not  be  considered  not  to  satisfy  the  requirements  of 

3  paragraph   (4)   merely  because  of  the  differences  in  such 

4  rates.". 

5  (d)   Conforming  Amendment.— Paragraph  (7)   of 

6  section  401  (a)  (relating  to  requirements  for  qualification)  is 

7  amended  to  read  as  follows: 

8  "(7)  A  trust  shall  not  constitute  a  qualified  trust 

9  under  this  section  unless  the  plan  of  which  such  trust  is 

10  a  part  meets  the  requirements  of  section  411  (relating  to 

11  vesting).". 

12  (e)  Clerical  Amendments. — 

13  (1)  The  table  of  sections  for  subpart  B  of  part  I 

14  of  subchapter  D  of  chapter  1,  as  added  by  section  201,  is 

15  amended  by  inserting  at  the  end  thereof  the  following 

16  new  item: 

"Sec.  ^11.  Minimum  standards  relating  to  vesting". 

17  (2)  The  table  of  sections  for  subchapter  B  of  chap- 

18  ter  68  is  amended — 

19  (A)  by  striking  out  the  item   relating  to   the 

20  section  captioned  "Assessable  penalties  with  respect 

21  to  information  required  to  be  furnished  under  sec- 

22  tion  7654"  and  inserting  in  lieu  thereof: 

"Sec.  6683.  Assessable  penalties  with  respect  to  information 
required  to  be  furnished  under  section  765/+.", 

23  and 
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1  (B)  by  inserting  at  the  end  thereof  the  follow- 

2  ing  new  item: 

"Sec.  6690.  Failure    to   furnish   information   or  maintain 
records". 

3  (3)  Subchapter  B  of  chapter  68  is  amended  by 

4  striking  out  the  heading  of  the  section  immediately  pre- 

5  ceding  section  6689  and  inserting  in  lieu  thereof: 

6  "SEC.  6688.  ASSESSABLE  PENALTIES  WITH  RESPECT  TO 

7  INFORMATION    REQUIRED    TO    BE    FUR- 

8  NISHED  UNDER  SECTION  7654.". 

9  (f)  Effective  Dates.— 
(1)  Except  as  provided  in  paragraphs  (2),   (3), 

11  and   (4),  the  amendments  made  by  this  section  shall 

12  apply  to  plan  years  beginning  after  the  date  of  enact- 

13  ment  of  this  Act. 

14  (2)  In  the  case  of  a  plan  (other  than  a  plan  de- 

15  scribed  in  paragraph  (3))  in  existence  on  the  date  of 

16  enactment  of  this  Act,   the  amendments  made  by  this 
1'  section  shall  apply  to  plan  years  beginning  after  De- 

18  cember  31,  1975;  however,  if  the  Secretary  of  Labor 

19  determines  that  the  application  of  any  or  all  of  such 

20  amendments  to  a  plan  for  those  plan  years  would  create 

21  substantial  economic  hardship  for  that  plan  and  certifies 
-his  determination  to  the  Secretary  of  the  Treasury  before 

that  date,   the  amendments  made  by  this  section  with 
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1  respect  to  which  the  Secretary  of  Labor  makes  such 

2  determination  shall  apply  only  to  plan  years  of  that 

3  plan  beginning  after  December  31  of  a  year*  not  later 

4  than  1981  determined  by  the  Secretary  of  Labor  and 

5  certified  to  the  administrator  of  the  plan  and  to  the 

6  Secretary  of  the  Treasury.  For  purposes  of  this  para- 
1  graph   the   term    "substantial   economic   hardship"    in- 

8  eludes,  but  is  not  limited  to,  a  finding  by  the  Secretary 

9  thai— 

10  (A)   there  is  a  substantial  risk  that,  if  such 

11  amendment  or  amendments  apply  to  the  plan  with- 

12  out  any  extension,  the  voluntary  continuation  of  the 

13  plan  will  be  unlikely; 

14  (B)   the  plan  will  be  unable  to  discharge  its 

15  contractual  obligations  for  the  payment  of  benefits; 

16  or 

17  (C)  application  of  the  amendments  to  the  plan 

18  without  an  extension  is  likely  to  cause  a  substantial 

19  reduction  in  the  number  of  plan  participants  or  per- 

20  sons  employed  by  the  employer  or  employers  con- 

21  tributing  to  or  under  the  plan. 

22  Benefits  under  a  plan  may  not  be  increased  by  amend- 

23  ment  if  an  extension  under  this  paragraph  is  in  effect 

24  with  respect  to  the  plan  on  the  effective  date  of  amend- 

25  ment.  If  a  plan  is  amended  in  violation  of  the  provisions 
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1  of  this  paragraph,  any  such  extension  shall  not  apply 

2  to  plan  years  beginning  after  the  plan  year  in  which 

3  such  amendment  becomes  effective. 

4  (3)    The  amendments  made  by   this  section   shall 

5  apply  to  plan  years  beginning  after  December  31,  1980, 

6  in  the  case  of  a  plan  established  and  maintained  by  the 

7  United  States  or  a  State  or  political  subdivision  thereof, 

8  the  District  of  Columbia,  or  an  agency  or  instrumentality 

9  of  the  United  States  or  of  a  State  or  a  political  subdivi- 

10  sion  thereof,  or  of  the  District  of  Columbia. 

11  SEC.  222.  CERTAIN  NONQUALIFIED  PLANS. 

12  (a)  General  Rule. — Section  404  (relating  to  deduc- 

13  Hon    for    contributions    to    an    employee's    trust,    etc.)    is 

14  amended — 

1^  (1)    by  inserting  in  subsection    (a)  (5)    "or  sub- 

16  section  (g),"  after  "or  3,",  and 

17  (2)   by  inserting  at  the  end  thereof  the  following 

18  new  subsection : 

19  "(g)  Certain  Plans. — No  deduction  shall  be  allowed 

20  under  this  section  for  a  contribution  by  an  employer  to  a  trust 

21  created  or  organized  in  the  United  States  which  is  not  a  trust 
^  described  in  section  401(a)   (or  a  contribution  to  or  under 

a  plan  which  does  not  satisfy  the  requirements  of  subsection 
(a)  (2) )  if  the  plan  of  which  such  trust  is  a  part  (or  such 

25  plan)— 
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1  "(1)    is    established    under    a    written    governing 

2  instrument, 

3  "(2)    provides   a    determinable    retirement    benefit 

4  for  an  employee  or  his  beneficiaries  which   is  not  re- 

5  quired,  under  the  plan,  to  be  paid  in  full  to  the  employee 

6  or  his  beneficiaries  within   5  years  after  such   benefit 
1  accrues,  and 

8  "(3)  in  the  case  of  a  plan  of  an  employer  which  is 

9  a  corporation,  provides  for  the  deferral  of  compensation 
!0  of  any  employee  who— 

11  "(A)  is  not  an  officer  of  such  corporation,  and 

12  "(B)  owns  (or  is  considered  as  owning  (with- 

13  in  the  meaning  of  section  1563(e) ) )  stock  possess- 
14:  ing  less  than  5  percent  of  the  total  combined  voting 

15  power". 

16  (b)  Effective  Date.— The  amendments  made  by  this 

17  section  shall  apply  for  taxable  years  beginning  after  Decem- 

18  ber  31,  1975. 

19  PART  C— FUNDING 

20  SEC.  241.  MINIMUM  STANDARDS  RELATING  TO  FUNDING. 

21  (a)  Excise  Tax  on  Failure  To  Meet  Misimvm 

22  Funding  Standard.— Subtitle  D  (relating  to  miscellaneous 
2<*  excise  taxes)  is  amended  by  adding  at  the  end  thereof  the 
^*  following  new  chapter: 
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1  "CHAPTER  44— QUALIFIED  PENSION,  ETC., 

2  PLANS 

"Sec.  Ji971.  Minimum  standards  relating  to  funding. 

"Sec.  1$72.  Taxes   on  failure   to   meet  minimum  funding 

standard. 
"Sec.  If973.  Taxes    on   failure    to    meet   minimum   vesting 

standard. 

3  "SEC.  4971.  MINIMUM  STANDARDS  RELATING   TO  FUND- 

4  ING. 

5  "(a)  General  Rule. — This  section  applies  to  a  plan 

6  to  which  part  I  of  subchapter  D  of  chapter  1  applies,  which — 

7  "(1)  has  satisfied  (or  has  been  determined  by  the 

8  Secretary  or  his  delegate  to  have  satisfied)  the  require- 

9  ments  of  section  404(a)  (2),  or 

10  "(2)  includes  a  trust  which  has  qualified  (or  has 

H  been  determined  by  the  Secretary  or  his  delegate  to  have 

12  qualified)  under  section  401  (a) . 

13  A  plan  to  which  this  section  applies  shall  have  satisfied  the 

14  minimum  funding  standard  provided  by  this  subsection  for  a 

15  plan  year  at  the  end  of  which  the  plan  does  not  have  an  ac- 

16  cumlated  funding  deficiency.  For  purposes  of  this  section 

17  and  section  4972,  the  term  'accumulated  funding  deficiency^ 

18  means  (except  in  the  case  of  a  plan  described  in  subsection 

19  (g))   the  excess  of  the  total  charges  to  the  funding  stand- 

20  ard  account  for  all  plan  years  over  the  total  credit?  to  such 

21  account  for  such  years. 
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1  "(b)  Funding  Standard  Account  — 

2  "(1)  Account  required.— Each  plan  to  which 

3  this  section  applies  shall  establish  and  maintain  a  fund- 

4  ing  standard  account.  Such  account  shall  be  credited 

5  and  charged  solely  as  provided  in  this  section. 

6  "(2)  Charges  to  account.— For  a  plan  year, 

7  the  funding  standard  account  shall  be  charged  with  the 

8  amount  described  in  subsection  (e)   (if  applicable),  or 

9  the  sum  of — 

10  "(A)  the  normal  cost  of  the  plan  for  the  plan 

11  year, 

12  "(B)  the   amounts   necessary   to   amortize   in 

13  not  less  than  equal  annual  installments  (computed 

14  on  the  basis  of  plan  years) 

15  "(i)  the    initial    unfunded    past    service 

16  liability  under  the  plan,  over  a  period  of  30 

17  plan  years    (or  the  period  determined   under 

18  subsection  (d)(2))  until  fully  amortized, 
"(ii)  separately,  with  respect  to  each  plan 

year,   the  net  increase    (if  any)    in   unfunded 
past   service  liability   under   the   plan    arising 

22  from  plan  amendments  adopted  in  such  year  (if 

23  as  a  result  of  such  plan  amendments  the  net 
2^  unfunded  past  service  liability  under  the  plan 
25  for  such  year  increases  by  5  percent  or  more), 
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1  over  a   period   of  30   plan   years,    until   fully 

2  amortized. 

3  "(in)  the  net  experience  loss  (if  any)  for 

4  each  plan  year,  over  the  lesser  of  a  period  of 

5  15  plan  years  or  of  a  number  of  years  equal 

6  to  the  average  remaining  service  life  of  partic- 

7  ipants  in  the  plan  at  the  end  of  such  plan  year, 

8  until  fully  amortized,  and 

9  "(iv)  separately,  with  respect  to  each  plan 

10  year,   the   net   increase    (if  any)    in    unfunded 

11  past   .service   liability    under    the   plan    arising 

12  from  plan   amendments  adopted   in   such   year 

13  (other  than  net  increases  required  to  be  amor- 

14  tized  under  clause    (ii))    over  the   lesser  of  a 

15  period  of  15  plan  years  or  of  a  number  of  years 

16  equal  to  the  average  remaining  service  life  of 

17  participants  in  the  plan  at  the  end  of  such  plan 

18  year,   until  fully  amortized,  and 

19  "(C)    the    amount    necessary    to    amortize    in 

20  equal    payments    each    waived    funding    deficiejicy 

21  (within   the  meaning  of  subsection    (d))   for  each 

22  prior  plan  year  over  a  period  of  10  plan  years,  un- 

23  til  fully  amortized. 

2^  For   purposes   of   subparagraph    (B),    in    the   case   of 

2^  a  plan  in  existence  on  the  effective  date  of  this  section. 
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1  the  initial  unfunded  past  service  liability'  under  the  plan 

2  shall  be  an  amount  equal  to  the  unfunded  past  service 

3  liability  on  such  date. 

4  "(3)   Credits  to  account.— For  a  plan  year, 

5  the  funding  standard  account  of  a  plan  shall  be  credited 

6  with  the  sum  of — 

7  "(A)  the  amount  considered  contributed  by  the 

8  employer  to  or  under  the  plan  (within  the  meaning 

9  of  section  404(a)  (6)  )  for  the  plan  year, 

10  "(B)    the   amount   necessary   to   amortize  in 

11  equal  payments — 

12  "(i)  the  net  experience  gain  (if  any)  for 

13  each  plan  year  over  the  lesser  of  a  period  of  15 

14  plan  years  or  a  number  of  years  equal  to  the 

15  average  remaining  service  life  of  participants 

16  in  the  plan  at  the  end  of  such  plan  year,  until 

17  fully  amortized, 

18  "(ii)  separately,  with  respect  to  each  plan 

19  year,  the  net  decrease  (if  any)  in  unfunded  past 

20  service  liability  under  the  plan  arising  from  plan 

21  amendments  adopted  in  such  year  (other  than 

22  net  decreases  required  to  be  amortized  under 

23  clause  (Hi))  over  the  lesser  of  a  period  of  15 

24  plan  years  or  a  number  of  years  equal  to  the 

25  average  remaining  service  life  of  participants 
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1  in  the  plan  at  the  end  of  such  plan  year,  until 

2  fully  amortized. 

3  "fiiij   separately,  with  respect  to  each  plan 

4  year,  the  net  decrease  (if  any)  in  unfunded  past 

5  service  liability  under  the  plan  arising  from  plan 

6  amendments  adopted  in  each  plan  year  (if  as  a 

7  result  of  such  plan  amendments  the  net  unfunded 

8  liability  under  the  plan  for  such  year  decreases 

9  by  more  than  5  percent)   over  a  period  of  30 

10  plan  years,  until  fully  amortized,  and 

11  "(C)   the  amount  of  the  waived  funding  defi- 

12  ciency  •  ( 'within  the  meaning  of  subsection   (d))   for 

13  the  plan  year. 

14  "(4)    INTEREST. — The   funding   standard   account 

15  shall  be  charged  or  credited  with  interest  fat  the  rate  of 
1^  interest  used  under  the  plan  to  determine  costs)  with 
«  respect  to  the  balance  of  such  account. 

18  For  purposes  of  this  section,  normal  costs,  past  service  liabili- 

19  ties,   and  experience  gains  and  losses,   shall  be  determined 

20  under  the  funding  method  used  to  determine  costs  under 
-1  the  plan,   and  the  actuarial  assumptions  used  to  determine 

22  costs  and  liabilities  under  the  plan  must  in  the  aggregate  be 

23  reasonable. 
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1  "(c)  Definitions  and  Special  Rules. — 

2  "(1)  Full  funding.— If,  as  of  the  end  of  a  plan. 

3  year,  a  plan  would  have  an  accumulated  funding,  de- 

4  ficiency   (but  for  the  application  of  this  paragraph) 

5  in  excess  of  the  full  funding  limitation — 

6  "(A)   the  funding  standard  account  shall  be 

7  credited  with  the  amount  of  such  excess,  and 

8  "(B)  all  amounts  described  in  paragraphs  (2) 

9  (B)  and  (C)  and  (3)  (A)  and  (B)  of  subsection 

10  (b)    which  are  required  to  be  amortized  shall  be 

11  considered  fully   amortized  for  purposes  of  such 

12  paragraphs. 

13  For  purposes  of  this  paragraph,  a  plan  shall  be  consid- 

14  ered  fully  funded  if  the  accrued  liability   (including 

15  normal  cost)  under  the  plan  (determine  under  the  fund- 

16  ing  method  used  by  the  plan  to  determine  normal  cost 

17  for  such  year  if  such  liability  can  be  directly  calculated 

18  under  such  funding  method,  or  determined  under  the 

19  entry  age  normal  funding  method  if  such  liability  can- 

20  not  be  so  calculated  under  the  funding  method  so  used 

21  by  the  plan)  is  not  greater  than  the  value  of  the  assets 

22  of  the  plan  (determined,  in  accordance  with  regulations 
2^  prescribed  by  the  Secretary  or  his  delegate,  on  the  basis 
**  of  average  value  for  5  or  fewer  years)  on  the  valuation 
***  date  of  the  plan  for  such  year. 
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1  "(2)  Computation  of  net  experience  gains 

2  and  LOSSES. — In  computing  net  experience  gains  and 

3  losses  for  a  plan  year,  the  value  of  the  assets  held  under 

4  a  plan  shall  be  determined  (in  accordance  with  regula- 

5  tions  prescribed  by  the  Secretary  or  his  delegate)  on  the 

6  basis  of  average  values  for  5  or  fewer  years. 

7  "(3)  Change  in  actuarial  assumptions,  so- 

8  cial  security,  etc.,  benefits.— For  purposes  of  this 

9  section,  all  costs  liabilities,  interest  rates,  valuations  of 

10  assets,  and  other  factors  under  the  plan  shall  be  deter- 

11  mined  on  the  basis  of  actuarial  assumptions  which  in  the 

12  aggregate,  are  reasonable,  and,  if  a  change  in  the  funding 

13  method  or  actuarial  assumptions  used  under  the  plan,  a 

14  change  inbenefits  under  the  Social  Security  Act  or  other 

15  retirement  benefits  created  under  State  or  Federal  law, 

16  or  a  change  in  the  definition  of  the  term  'wages   under 

17  section  3121,  results  in  an  increase  or  decrease  in  accrued 

18  liability  under  a  plan,  such  increase  or  decrease  shall  be 

19  treated  as  an  experience  loss  or  gain.  If  a  plan  changes 

20  its  funding  method,  the  new  funding  method  shall  be- 

21  come  the  funding  method  used  to  determine  costs  and 

22  liabilities  under  the  plan  only  if  the  change  is  approved 

23  by  the  Secretary  or  his  delegate.   The  plan  year  of  a 

24  plan  may  be  changed  only  if  the  change  is  approved 
2^  by  the  Secretary  or  his  delegate. 
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1  "(d)  Waiver  of  Minimum  Funding  Standard.— 

2  "(1)  In  general. — If  an  employer  is  unable  to 

3  satisfy  the  minimum  funding  standard  for  a  plan  year 

4  without  substantial  business  hardship,  the  Secretary  or 

5  his  delegate  is  authorized  to  waive  the  requirements  of 

6  subsection  (a)  for  such  year  with  respect  to  all  or  any 

7  portion  of  the  minimum  funding  standard  except  the 

8  portion    thereof   determined   under   subsection    (b)(2) 

9  (C).  The  Secretary  or  his  delegate  shall  not  waive  the 

10  minimum  funding  standard  with  respect  to  a  plan  for 

11  more  than  5  of  any  10  consecutive  plan  years.  For  pur- 

12  poses  of  this  section,  the  term  'waived  funding  deficiency' 

13  means  the  portion  of  the  minimum  funding  standards  (de- 

14  termined  without  regard  to  subsection  (b)(3)(C))  for 

15  a  plan  year  waived  by  the  Secretary  or  his  delegate  and 

16  not  satisfied  by  employer  contributions. 

17  "(2)  Multiemployer  plans.— In  the  case  of  a 

18  multiemployer  plan  (as  defined  in  section  401(a)(3)) 

19  of    the    Retirement    Income    Security    for    Employees 

20  Act— 

21  "(A)  the  term  '40  plan  years'  shall  be  sub- 

22  stituted  for  the  term  l30  plan  years'   wherever  it 

23  appears  in  subsection  (b)  ;  and 

24  "(B)  if  10  percent  or  more  of  the  number  of 

25  employers  contributing  to  or  under  the  plan  demon- 
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1  sir  ate  to  the  satisfaction  of  the  Secretary  of  Labor 

2  that    they    would    experience    substantial    economic 

3  hardship  if  required  to  contribute  the  amount  neces- 

4  sary  to  amortize  in  equal  payments  any  unfunded 

5  liability   (described  in  clause   (i)   or    (ii)   of  sub- 

6  section  (b)(2)B))  of  such  plan  over  a  period  of 

7  40  years  until  fully  amortized,  then  the  40-year  pe- 

8  riod  described  in  such  clause  shall  be  extended  for 

9  the  period  of  time  (not  in  excess  of  10  years)  that 

10  is  certified  for   this  purpose   by   the  Secretary   of 

11  Labor  to  the  Secretary  of  the  Treasury. 

12  "(3)  Limit  on  increases  in  benefits  while 

13  waiver  OR  extension  applies.— Benefits  under  a 

14  plan  may  not  be  increased  by  amendment  if  a  waiver 

15  under  paragraph  (1)  or  an  extension  under  paragraph 

16  (2)  is  in  effect  with  respect  to  the  plan  on  the  effective 

17  date  of  amendment.  If  a  plan  is  amended  in  violation  of 

18  the  provisions  of  this  paragraph,  any  such  waiver  or  ex- 

19  tension  shall  not  apply  to  plan  years  beginning  after 

20  the    plan    year    in    which    such    amendment    becomes 

21  effective. 

22  "(e)  Certain  Insured  Plans.— If— 

23  "(1)  a  plan  is  funded  exclusively  by  the  purchase 

24  of  individual  insurance  contracts, 
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1  "(2)  such  contracts  provide  for  level  annual  pre- 

2  mium  payments  to  be  paid  extending  not  later  than  the 

3  retirement  age  for  each  individual  participation  in  the 

4  plan,   and    commencing  with   the   date   the  individual 

5  became  a  participant  in  the  plan  (or,  in  the  case  of 

6  an  increase  in  benefits,  commencing  at  the  time  such 

7  increase  becomes  effective) , 

8  "(3)  benefits  provided  by  the  plan  are  equal  to 

9  the  benefits  provided  under  each  contract   at  normal 

10  retirement  age  under  the  plan  and  are  guaranteed  by 

11  an  insurance  carrier    (licensed  under  the   laws  of  a 

12  State  to  do  business  with  the  plan)  to  the  extent  pre- 

13  miums  have  been  paid,  , 

14  "(4)  premiums  payable  for  the  plan  year,  and  all 

15  prior  plan  years  under  such  contracts  have  been  paid 

16  before  lapse  or  there  is  reinstatement  of  the  policy, 

17  "(5)  no   rights   under  such   contracts   have   been 

18  subject  to  a  security  interest  at  any  time  during  the 
1^  plan  year,  and 

20  "(6)  no  policy  loans  are  outstanding  during  the 

21  plan  year, 

22  the  amount  charged  to  the  funding  standard  account  shall 

23  be  equal  to  the  net  premiums  paid  under  the  plan. 
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1  "(f)    Plans    Other    Than    Defined    Benefit 

2  Plans. — In  the  case  of  a  profit-sharing,  stock  bonus,   or 

3  money  purchase  plan — 

4  "(1)    'normal  cost'   shall  be  the  amount  required 

5  under  the  plan  to  be  contributed  for  a  plan  year  to  fund 

6  the  current  service  liability,  and 

7  "(2)    the  amounts  required  to  be  charged  under 

8  subsection    (b)(2)(B)    (i),    (it),    and    (iv)    shall   be 

9  the  amount  required  under  the  plan  to  be  contributed  on 

10  account  of  past  service  liability. 

11  "(g)    Exceptions. — Subsection    (a)    shall  not  apply 

12  to— 

13  "(1)  a  plan  established  or  maintained  outside  the 

14  United  States  primarily  for   the  benefit  of  employees 

15  who  are  not  citizens  of  the  United  States  if  the  fund  for 
IB  such   plan   is  maintained   outside    the    United   States, 

17  "(2)  a  plan  established  and  maintained  solely  for 

18  the  purpose   of  complying  with   applicable   workmen's 

19  compensation   or   unemployment   compensation    or   dis- 

20  ability  insurance  laws, 

21  "(3)  a  plan  established  and  maintained  by  a  church 

22  or  by  a  convention  or  association  of  churches  which  is 

23  exempt  from  tax  under  section  501(a)  of  the  Internal 

24  Revenue  Code  of  1954, 


25-028  O  -  76  -  13  (Vol.  m) 


3648 


401 

1  "(4)  a  plan  established  and  maintained  by  a  fra- 

2  ternal  society,  order,  or  association  described  in  section 

3  501(c)    (8)  or   (9)  of  the  Internal  Revenue  Code  of 

4  1954  if  no  part  of  the  contributions  to  or  under  such 

5  plan  arc  made  by  employers  of  participants  in  such  plan, 

6  "(5)  a  plan  established  or  maintained  by  the  Gov- 

7  ernment  of  the  United  States  or  the  government  of  any 

8  State  or  political  subdivision  thereof,  or  by  an  agency  or 

9  instrumentality  thereof,  or 

10  "(6)  a  plan  described  in  section  404(a)  (5). 

11  "(h)  Regulations.— The  Secretary  or  his  delegate  is 

12  authorized  to  prescribe  such  regulations  as  are  necessary  to 

13  carry  out  the  provisions  of  this  section. 

14  "SEC.  4972.  TAXES    ON    FAILURE    TO    MEET    MINIMUM 

15  FUNDING  STANDARD. 

16  "(a)  Initial  Tax. — For  each  taxable  year  of  an  em- 

17  ployer  who  maintains  a  plan  to  which  section  4971  applies, 

18  there  is  hereby  imposed  a  tax  of  5  percent  on  the  amount  of 

19  the  accumulated  funding  deficiency  under  the  plan,   deter- 

20  mined  as  of  the  end  of  the  plan  year  ending  with  or  within 

21  such  taxable  year.  The  tax  imposed  by  this  subsection  shall 

22  be  paid  by  the  employer  responsible  for  contributing  to  or 

23  under  the  plan  the  amount  described  in  section  4971(b) 

24  (3)  (A). 
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1  "(b)  Additional  Tax. — In  any  case  in  which  an  ini- 

2  tial  tax  is  imposed  by  subsection  (a)  on  an  accumulated  fund- 

3  ing  deficiency  and  such  accumulated  funding  deficiency  is 

4  not  corrected  within  the  correction  period,  there  is  hereby 

5  imposed  a  tax  equal  to  100  percent  of  such  accumulated 

6  funding  deficiency.  The  tax  imposed  by  this  subsection  shall 

7  be  paid  by  the  employer  described  in  subsection  (a). 

8  "(c)  Special  Rule. — In  the  case  of  a  multiemployer 

9  plan,  see  section  413  (b)  (6) . 

10  "  (d)  Definitions. — For  purposes*  of  this  section — 

11  "(1)    Correct. — The  term  'correct?  means,  with 

12  respect  to  an  accumulated  funding  deficiency,  the  con- 

13  tribution,  to  or  under  the  plan,  of  the  amount  necessary 

14  to  reduce  such  accumulated  funding  deficiency  as  of  the 

15  end  of  a  plan  year  in  which  such  deficiency  arose  to 

16  zero. 

17  "(2)  Correction  period.— The  term  'correction 

18  period!  means,  with  respect  to  an  accumulated  funding 

19  deficiency,  the  period  beginning  with  the  end  of  a  plan 

20  year  in  which  there  is  an  accumulated  funding  deficiency 

21  and  ending  90  days  after  the  date  of  mailing  of  a  notice 

22  of  deficiency  with  respect  to  the  tax  imposed  by  sub- 

23  section  (a)  under  section  6212,  extended  by — 

24  "(A)  any  period  in  which  a  deficiency  cannot 

25  be  assessed  under  section  6213(a),  and 
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1  "(B)  any  other  period  which  the  Secretary  or 

2  his  delegate  determines  is  reasonable  and  necessary 

3  to  permit  a  reduction  of  the  accumulated  funding 

4  deficiency  to  zero  under  this  section. 

5  "(e)    Regulations. — The  Secretary  or  his  delegate 

6  may  prescribe  such  regulations  as  may  be  necessary  to  carry 

7  out  the  provisions  of  this  section. 

8  "(f)  Cross  Reference.— 

"For  disallowance  of  deduction  for  taxes  paid  under 
this  section,  see  section  275.". 

9  (b)  Amendment  of  Section  404.— Section  404  (re- 

10  lating  to  deductions  for  contributions  to  an  employees'  trust, 

11  etc.)  is  amended  by — 

12  (1)  inserting  immediately  after  subsection   (a)  (1) 

13  (D)  the  following  new  sentences:  "The  limitations  un- 

14  der  subparagraphs  (B)  and  (C)  shall  not  apply  with 

15  respect  to  the  amount  of  a  contribution  made  to  or  under 

16  a  pension  plan  to  the  extent  such  contribution  does  not 

17  exceed  the  amount  of  employer  contributions  necessary 

18  to  satisfy  the  minimum  funding  standard  provided  by 

19  section  4971  (a)  for  the  taxable  year.  For  purposes  of  de- 

20  termining  the  amount  deductible  under  section  162  or 

21  212  with  respect  to  a  contribution  to  a  pension  plan  and 

22  for  purposes  of  determining  the  limitations  under  sub- 

23  paragraphs  (B)  and  (C),  assets  held  under  the  plan 

24  shall  be  valued    (in  accordance  with  regulations  pre- 
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1  scribed  by  the  Secretary  or  his  delegate)  on  the  basis  of 

2  average  values  for  5  or  fewer  years'1 ;  and 

3  (2)  by  striking  out  subsection  (a)(7),  and  insert- 

4  ing  in  lieu  thereof: 

5  "(7)  Limit  of  deductions.— If  amounts  are  de- 

6  ductible  under  paragraphs  (1)   and  (3),  or   (2)   and 

7  (3),  or  (1),  (2),  and  (3),  in  connection  with  two  or 

8  more  trusts,  or  one  or  more  trusts  and  an  annuity  plan, 

9  the  total  amount  deductible  in  a  taxable  year  under  such 

10  trusts  and  plans  shall  not  exceed  the  greater  of  25  per- 

11  cent   of   the   compensation   otherwise   paid   or    accrued 

12  during  the   taxable  year   to   the   persons   who   are   the 

13  beneficiaries  of  the  trusts  or  plans,  or  the  amount  of 

14  contributions  made  to  or  under  the  trusts  or  plans  to 

15  the  extent  such  contributions  do  not  exceed  the  amount 

16  of  employer  contributions  necessary  to  satisfy  the  min- 

17  imum  funding  standard  provided  by  section  4971  for 

18  the  plan  year  which  ends  with  or  within  such  taxable 

19  year.  In  addition,  any  amount  paid  into  such  trust  or 

20  under  such  annuity  plans  in  any  taxable  year  in  excess 

21  of  the  amount  allowable  with  respect  to  such  year  under 

22  the  preceding  provisions  of  this  paragraph  shall  be  de- 

23  ductible  in  the  succeeding  taxable  years  in  order  of  time, 

24  but  the  amount  so  deductible  under  this  sentence  in  any 

25  one    such    succeeding    taxable   year    together   with    the 
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1  amount  allowable  under  the  first  sentence  of  this  para- 

2  graph  shall  not  exceed  the  greater  of  30  percent  of  the 

3  compensation   otherwise  paid  or  accrued  during  such 

4  taxable  year  to  the  beneficiaries  to  or  under  the  trusts 

5  or  plans  to  the  extent  such  contributions  do  not  exceed 

6  the  minimum  funding  standard  provided  by  section  4971 

7  for  the  plan  year  which  ends  with  or  within  such  taxable 

8  year.  This  paragraph  shall  not  have  the  effect  of  reduc- 

9  ing  the  amount  otherwise  deductible  under  paragraphs 

10  (1),  (2),  and  (3),  if  no  employee  is  a  beneficiary  under 

11  more  than  one  trust  or  a  trust  and  an  annuity  plan. 

12  "SEC.  4973.  TAXES  ON  FAILURE  TO  MEET  MINIMUM  VEST- 

13  ING  STANDARD. 

14  "(a)  Initial  Tax. — For  each  taxable  year  of  an  em- 

15  ployer  who  maintains  a  plan  to  which  section  411  applies 

16  there  is  hereby  imposed  a  tax  of  5  percent  on  the  amount 

17  of  the  accumulated  vesting  deficiency  under  the  plan,  de- 

18  termined  as  of  the  end  of  the  plan  year  ending  with  or  within 

19  such  taxable  year.  The  tax  imposed  by  this  subsection  shall 

20  be  paid  by  the  employer  who  maintains  the  plan. 

21  "(b)  Additional  Tax. — In  any  case  in  which  a  tax  is 

22  imposed  by  subsection   (a)   on  an  accumulated  vesting  de- 

23  ficiency    and    such    accumulated    vesting   deficiency    is    not 

24  corrected  within   the  correction  period,  there  is  hereby  im- 

25  posed  a  tax  equal  to  100  percent  of  such  accumulated  vest- 
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1  ing  deficiency.  The  tax  imposed  by  this  subsection  shall  be 

2  paid  by  the  employer*  described  in  subsection  (a). 

3  "(c)  Definitions.— For  purposes  of  this  section— 

4  "(1)  Accumulated  vesting  deficiency.— The 

5  term  'accumulated  vesting  deficiency'  means  an  amount 

6  equal  to  the  actuarially  equivalent  value  of  all  benefits 

7  under  a  plan  derived  from  employer  contributions  which 

8  are  required  by  section  411(a)  (2)  (A)   to  be  nonfor- 

9  feitable  as  of  the  end  of  a  plan  year,  reduced  by  an 

10  amount  equal  to  the  actuarially  equivalent  value  of  all 

11  such  benefits  which,  are,  in  fact,  nonforfeitable  under 

12  that  plan  as  of  the  close  of  that  plan  year. 

13  "(2)    CORRECT. — The  term   'correct   means,   with 

14  respect  to  an  accumulated  vesting  deficiency,  the  cred- 

15  iting  under  the  plan  of  the  amount  necessary  to  reduce 

16  such  accumulated  vesting  deficiency  to  zero  as  of  the 

17  end  of  a  plan  year  in  which  such  deficiency  arose. 

18  "(3)  Correction  period.— The  term  'correction 

19  period'  means,  with  respect  to  an  accumulated  vesting 

20  deficiency,  the  period  beginning  with  the  end  of  a  plan 

21  year  in  which  there  is  an  accumulated  vesting  deficiency 

22  and  ending  90  days  after  the  date  of  mailing  of  a  notice 

23  of  deficiency  with   respect  to  the   too:  imposed  by  sub- 

24  section  (a)  under  section  6212,  extended  by — 
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1  "(A)  any  period  in  which  a  deficiency  cannot 

2  be  assessed  under  section  6213  (a) ,  and 

3  "(B)  any  other  period  which  the  Secretary  or 

4  his  delegate  determines  is  reasonable  and  necessary 

5  to  permit  a  reduction  of  the  accumulated  vesting 

6  deficiency  to  zero  under  this  section. 

7  "(d)   Regulations.— The  Secretary  or  his  delegate 

8  may  prescribe  such  regulations  as  may  be  necessary  to  carry 

9  out  the  provisions  of  this  section. 

10  "(e)  Cross  Reference.— 

"For  disallowence  of  deduction  for  taxes  paid  under 
this  section,  see  section  275". 

11  (c)  Conforming,  Clerical,  Etc.,  Amendments  — 
12  (1)  The  table  of;  chapters  for  subtitle  D  is  amended 

13  by  adding  at  the  end  thereof  the  following  new  item: 

"Chapter  1/Jf-  Qualified  pension  plans". 

14  (2)   Section  6161    (relating  to  extensions  of  time 
J.5  for  paying  tax)   is  amended  by  striking  out  "or  42" 

16  each  place  it  appears  in  subsection   (b)    and  inserting 

17  in  lieu  thereof  ",42  or  44". 

18  (3)  Section  6201(d)    (relating  to  assessment  au- 

19  thority)  is  amended  by  striking  out  "chapter  42"  and 

20  inserting  in  lieu  thereof  "chapter  42  or  44" . 

21  (4)   Section  6211    (reletting  to  definition  of  a  de- 

22  ficiency)  is  amended  by — 
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1  (A)    striking  out  so  much  of  subsection   (a) 

2  as  precedes  "(1)  the  sum  of"  and  inserting  in  lieu 

3  thereof  the  following: 

4  "(a)  In  General. — For  purposes  of  this  title  in  the 

5  case  of  income,  estate,  and  gift  taxes  imposed  by  subtitles  A 

6  and  B  and  excise  taxes  imposed  by  chapters  42  and  44  the 

7  term  deficiency  means  the  amount  by  which  the  tax  imposed 

8  by  subtitle  A  or  B,  or  chapter  42  or  44,  exceeds  the  excess 

9  of— ";  and 

10  (B)    striking  out   "chapter  42"   in  subsection 

11  (b)(2)   and  inserting  in  lieu  thereof  "chapter  42 

12  or  44". 

13  (5)  Section  6212  (relating  to  notice  of  deficiency) 

14  is  amended — 

15  (A)  by  striking  out  "or  chapter  42"  in  subsec- 

16  tions    (a)    and   (b)    and  inserting  in  lieu  thereof 

17  "chapter  42,  or  chapter  44", 

18  (B)  by  striking  out  "chapter  42,  and  this  chap- 

19  ter"  in  subsection  (b),  and  inserting  in  lieu  thereof 

20  "chapter  42,   chapter  44,   and  this  chapter",   and 

21  (C)  by  striking  out  "chapter  42  tax"  in  sub- 

22  section  (c)  and  inserting  in  lieu  thereof  "chapter  42 

23  or  44  tax". 

24  (6)   Section  6213    (relating  to  restrictions  appli- 
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1  cable   to   deficiencies   and  petition   to    Tax    Court)    is 

2  amended — 

3  (A)  by  striking  out  "or  chapter  42"  in  subsec- 

4  tion  (a)  and  inserting  in  lieu  thereof  ",  chapter  42 

5  or  chapter  44", 

6  (B)  by  striking  out  the  heading  in  subsection 

7  (e)  and  inserting  in  lieu  thereof  "Suspension  of 

8  Filing  Period  for  Certain  Chapter  42  or 

9  44  Taxes. — ";  by  striking  out  "or  4945  (relating 

10  to  taxes  on  taxable  expenditures)"  in  subsection  (e) 

11  and  inserting  in  lieu  thereof  "4945  (relating  to  taxes 

12  on  taxable  expenditures) ,  4972   (relating  to  taxes 

13  on  failure  to  meet  maximum  funding  standard),  sec- 

14  tion  4974    (relating   to   excise   tax   on   prohibited 

15  transactions)" ;  and  by  striking  out  "or  4945(h) 

16  (2)"  in  subsection  (e)  and  inserting  in  lieu  thereof 

17  ",   4945(h)(2),   4972(d)(2),   or  4974(f)(4)". 

18  (7)  Section  6214(c)  (relating  to  determinations  by 

19  Tax  Court)  is  amended — 

20  (A)  by  striking  out  the  heading  and  inserting 

21  in  lieu  thereof  "Taxes  Imposed  by  Section  507, 

22  Chapter  42,  or  Chapter  44. ", 

23  (B)  by  striking  out  "chapter  42"  each  place 

24  it   appears   therein   and  inserting   in   lieu   thereof 

25  '  'chapter  42  or  44"  ;  and 
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1  (C)   by  striking  out  "chapter  42"   in  subsec- 

2  tion  (d)  and  inserting  in  lieu  thereof  "chapter  42, 

3  chapter  44". 

4  (8)  Section  6344(a)(1)    (relating  to  cross  refer- 

5  ences)   is  amended  by  striking  out  "chapter  42"   and 

6  inserting  in  lieu  thereof  "chapter  42  or  44". 

7  (9)    Section   6501  (e)  (3)    (relating   to   limitations 

8  on  assessment  and  collection)  is  amended  by  striking  out 

9  "chapter  42"  and  inserting  in  lieu  thereof  "chapter  42 

10  or  44". 

11  (10)  Section  6503  (relating  to  suspension  of  run- 

12  ning  of  period  of  limitations)  is  amended — 

13  (A)  by  striking  out  "and  chapter  42  taxes)"  in 

14  subsection    (a)(1)    and   inserting   in    lieu    thereof 

15  "chapter  42  or  44  taxes)  ",  and 

16  (B)  by  striking  out  "or  section  50T'  in  subsec- 
n  tion  (h)  and  inserting  in  lieu  thereof  ",  section  507, 
m  or  chapter  44" ,  and  by  striking  out  "or  4945(h) 
!"  (2)"    in    subsection    (h)    and    inserting    in    lieu 

20  thereof    "4945(i)(2),    4972(d)(2),    or    4974(f) 

21  (4)". 

^  (11)  Section  6512  (relating  to  limitations  in  case 
of  petition  to  Tax  Court)   is  amended  by  striking  out 

"*  "chapter  42"  each  place  it  appears  therein  and  inserting 

25  in  lieu  thereof  "chapter  42  or  44". 
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1  (12)  Section    6601(d)    (relating    to    interest    on 

2  underpayment,  nonpayment,  or  extensions  of  time  for 

3  payment  of  tax)  is  amended  by — 

4  (A)  striking  out  "chapter  42"  and  inserting  in 

5  lieu  thereof  "chapter  42  or  44",  and 

6  (B)  striking  out  in  the  heading  thereof  "Chap- 

7  ter  42"  and  inserting  in  lieu  thereof  "Chapter  42 

8  or  44". 

9  (13)  Section    6653(c)(1)    (relating    to    income, 

10  estate,  gift,  and  chapter  42  taxes)  is  amended  by  strik- 

11  ing  out  "chapter  42"  each  place  it  appears  therein  (in- 

12  eluding  the  caption)  and  inserting  in  lieu  thereof  "chap- 

13  ter  42  or  44". 

1*  (14)  Section  6659  (b)  (relating  to  applicable  rules) 

15  is  amended  by  striking  out  "chapter  42"  and  inserting 

1^  in  lieu  thereof  "chapter  42  or  44". 

1'  (15)  Section  6676(b)    (relating  to  failure  to  sup- 

1^  ply  identifying  numbers)    is  amended  by  striking  out 

1^  "chapter  42"   and  inserting  in   lieu   thereof   "chapter 

20  42  or  44". 

21  (16)   Section  6677(b)    (relating  to  failure  to  file 
**  information    returns   with    respect    to    certain    foreign 

trusts)   is  amended  by  striking  out  "chapter  42"   and 

**  inserting  in  lieu  thereof  "chapter  42  or  44". 
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1  (17)   Section  6679(b)    (relating  to  failure  to  file 

2  returns  as  to  organization  or  reorganization  of  foreign 

3  corporations  and  as  to  acquisitions  of  their  stock)    is 

4  amended  by  striking  out  "chapter  42"  and  inserting  in 

5  lieu  thereof  "chapter  42  or  44". 

6  (18)  Section  6682(b)   (relating  to  false  informa- 

7  tion  with  respect  to  withholding  allowances  based  on 

8  itemized  deductions)   is  amended  by  striking  out  "and 

9  chapter  42"  and  inserting  in  lieu  thereof  "chapter  42, 

10  and  chapter  44". 

11  (19)   Section  6861    (relating  to  jeopardy  assess- 

12  ments  of  income,  estate,  and  gift  taxes)  is  amended  by 

13  striking  out  "AND  GIFT  TAXES",  and  inserting  in  lieu 

14  thereof  "GIFT,  AND  CERTAIN  EXCISE  TAXES." 

15  (20)   Section  6862    (relating  to  jeopardy  assess- 

16  ment  of  taxes  other  than  income,  estate,  and  gift  taxes) 

17  is  amended — 

i8  (A)  by  striking  out  "AND  GIFT  TAXES",  and 

19  inserting  in  lieu  thereof  "GIFT,  AND  CERTAIN  EX- 

20  CISE  TAXES", 

^1  (B)  by  striking  out  "and  gift  tax)"  and  insert- 
ing in  lieu  thereof  "gift  tax,  chapter  42  tax,  and 

23  chapter  44  tax)". 

(21)    Section  7422   (relating  to  civil  actions  for 
refund)  is  amended — 
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1  (A)  by  striking  out  "chapter  42"  and  insert- 

2  ing  in  lieu  thereof  "chapter  42  or  44"  in  subsection 

3  (e),  and 

4  (B)  by  striking  out  "chapter  42"  in  the  head- 

5  ing  of  subsection  (g)  and  inserting  in  lieu  thereof 

6  "chapter  42  or  44",  and 

7  (C)   by  striking  out  "or  4945"  in  subsection 

8  (g)  (1)  and  inserting  in  lieu  thereof  "4945,  4972, 

9  4973,  or  4974",  and 

10  (D)  by  striking  out  "section  4945(a)  (relating 

11  to  initial  taxes  on  taxable  expenditures)"  in  sub- 

12  section  (g)(1)   and  inserting  in  lieu  thereof  "sec- 

13  lion  4945(a)    (relating  to  initial  taxes  on  taxable 

14  expenditures),  4972(a)   (relating  to  initial  tax  on 

15  failure  to  meet  minimum  funding  standard),  4973 

16  (a)  (relating  to  initial  tax  on  failure  to  meet  mini- 

17  mum  vesting  standard),  4974(a)   (relating  to  ini- 

18  tial  tax  on  prohibited  transactions)" ,  and 

19  (E)  by  striking  out  "or  4945"  in  paragraphs 

20  (2)  and  (3)  and  inserting  in  lieu  thereof  "4945, 

21  4972,  4973,  4974,  or  4975". 

22  (F)  by  striking  out  "or  section  4945(b)   (re- 

23  lating  to  additional  taxes  on  taxable  expenditures)" 

24  in  subsection  (g)(1)  and  inserting  in  lieu  thereof 

25  "section  4945  (b)    (relating  to  additional  taxes  on 
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1  taxable  expenditures),  section  4972(b)   (relating  to 

2  additional  tax  on  failure  to  meet  minimum  funding 

3  standard),  section  4973(b)   (relating  to  additional 

4  taxes  on  failure  to  meet  minimum  vesting,  standard), 

5  or  section  4974(b)    (relating  to  additional  tax  on 

6  prohibited  transactions)" ,  and 

7  (G)  by  striking  out  "or  4945"  in  subsections 

8  (g)    (2)    and   (3)    and  inserting  in  lieu  thereof 

9  "4945,  4972,  4973,  or  4974". 

10  (22)  Section  275(a)   (relating  to  certain  taxes)  is 

11  amended  by  inserting  immediately  following  paragraph 

12  (5)  the  following  new  paragraph: 

13  "(6)  Taxes  imposed  by  chapter  42  and  chapter  44 

14  (except  section  4975  thereof)." 

15  (d)  Effective  Date.— 

16  (1)    Except   as  provided  in   paragraph    (2),    the 

17  amendments  made  by  this  section  shall  apply  to  plan 

18  years  beginning  after  the  date  of  enactment  of  this  Act. 

19  (2)  In  the  case  of  a  plan  in  existence  on  the  date 

20  of  enactment  of  this  Act,  the  amendments  made  by  this 

21  section  shall  apply  to  plan  years  beginning  after  De- 
cember 31,  1975;  however,  if  the  Secretary  of  Labor 

23  determines  that  the  application  of  any  or  all  of  such 

24  amendments  to  a  plan  for  those  plan  years  would  create 

25  substantial  economic  hardship  for  that  plan  and  certifies 
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1  his  determination  to  the  Secretary  of  the  Treasury  before 

2  that  date,  the  amendments  made  by  this  section  with 

3  respect  to  which  the  Secretary  of  Labor  makes  such 

4  determination  shall  apply  only  to  plan  years  of  that  plan 

5  beginning  after  December  31  of  a  year  not  later  than 

6  1981  determined  by  the  Secretary  of  Labor  and  certified 

7  to  the  administrator  of  the  plan  and  to  the  Secretary  of 

8  ihe  Treasury.  For  purposes  of  this  paragraph  the  term 

9  il substantial  economic  hardship"   includes,   but  is  not 

10  limited  to,  a  finding  by  the  Secretary  that — 

11  (A)  there  is  a  substantial  risk  that,  if  such 

12  amendment  or  amendments  apply  to  the  plan  with- 

13  out  any  extension,  the  voluntary  continuation  of  the 

14  plan  will  be  unlikely; 

15  (B)  the  plan  will  be  unable  to  discharge  its 

16  contractual  obligations  for  the  payment  of  benefits; 

17  or 

18  ( C)  application  of  the  amendments  to  the  plan 

19  without  an  extension  is  likely  to  cause  a  substantial 

20  reduction  in  the  number  of  plan  participants  or  per- 

21  sons  employed  by  the  employer  or  employers  con- 

22  tributing  to  or  under  the  plan. 

23  Benefits  under  a  plan  may  not  be  increased  by  amend- 

24  ment  if  an  extension  under  this  paragraph  is  in  effect 

25  with  respect  to  the  plan  on  the  effective  date  of  amend- 
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1  merit.  If  a  plan  is  amended  in  violation  of  the  provisions 

2  of  this  paragraph,  any  such  extension  shall  not  apply 

3  to  plan  years  beginning  after  the  plan  year  in  which 

4  such  amendment  becomes  effective. 

5  PART  D— OPTIONAL  FORM  OF  BENEFIT; 

6  SPECIAL  RULES 

7  SEC.  261.  AMENDMENT  OF  SECTION  401. 

8  (a)   In  General.— Section  401(a)    (relating  to  re- 

9  quirements  for  qualification)  is  amended  by — 

10  (1)   striking  out  paragraph   (4)   and  inserting  in 

11  lieu  thereof  the  following: 

12  "(4)  if  the  contributions  or  benefits  provided  under 

13  the  plan  do  not  discriminate  in  favor  of  employees  who 

14  are — 

15  "(A)  officers, 

16  "(B)  shareholders,  or 

17  "(C)  highly  compensated, 

18  excluding  for  this  purpose  employees  who  are  nonresident 

19  aliens  whose  compensatwon  from  the  employer  (for  the 

20  taxable  year  of  the   employer)    does  not  include   any 

21  earned  income  (within  the  meaning  of  section  911(b)) 

22  from  sources  within  the  United  States  (within  the  mean- 

23  ing  of  section  861  (a)  (3)  ) .",  and 

24  (2)   by  inserting  at  the  end  thereof  the  following 

25  new  paragraphs  : 
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1  "(11)  A  trust  shall  not  constitute  a  qualified  trust 

2  under  this  section  if  the  plan  of  which  such  trust  is  a 

3  part  provides  for  the  payment  of  benefits  in  the  form 

4  of  an  annuity  for  the  life  of  a  participant  unless  such 

5  plan  provides  for  the  payment  of  such  benefit  in  the  form 

6  of  a  joint  and  survivor  annuity  (with  a  survivor  annuity 

7  of  not  less  than  one  half  of  the  amount  of  the  annuity 

8  payable  to  the  participant  during  the  joint  lives  of  the 

9  participant  and  his  spouse),  unless  the  participant  elects 

10  in  writing,  within  2  years  of  normal  retirement  age  (or, 

11  if  earlier,  within  2  years  of  the  first  payment  of  regular 

12  retirement   benefits),    not   to   have   the   benefit   paid  in 

13  such  form  and  that  such  election  may  be  made  only  after 

14  such  participant  receives  a  written  explanation  of  the 

15  terms  and  conditions  of  such  joint  and  survivor  annuity 

16  and  the  effect  of  such  election. 

17  "(12)  A  trust  shall  not  constitute  a  qualified  trust 

18  under  this  section  unless  the  plan  of  which  such  trust 

19  is  a  part  provides  that  benefits  provided  under  the  plan 

20  may  not  be  assigned  or  alienated  unless  the  beneficiary 

21  thereof  cannot  be   located  or  ascertained  within  such 

22  reasonable  period  of  time  as  the  Secretary  or  his  delegate 

23  may  prescribe  by  regulation." . 

24  (b)   Plans  Benefiting  Owner-Employees— Sec- 

25  Hon  401(d)(3)    (relating  tb>  additional  requirements  for 
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1  qualification  of  trusts  and  plans  benefiting  owner-employees) 

2  is  amended  by  striking  out  "calendar  year"  and  inserting 

3  in  lieu  thereof:  "calendar,  fiscal,  or  plan  year,  or  any  em- 

4  ployees  who  are  included  in  a  unit  of  employees  covered  by 

5  an  agreement  which  the  Secretary  or  his  delegate  finds  to  be 

6  a  collective-bargaining  agreement  between  employee  repre- 

7  sentatives  and  one  or  more  employers,  if  such  agreement  does 

8  not  provide  that  such  employees  are  to  be  included  in  the 

9  plan,  and  if  there  is  evidence  that  retirement  benefits  were 

10  the  subject  of  good  faith  bargaining  between  such  employee 

11  representatives  and  such  employer  or  employers  during  the 

12  most  recently  concluded  contract   negotiations   which   were 

13  the  subject  of  bargaining  between  such  representatives  and 
■"  the  employer  or  employers". 

15  (c)  Conforming  Amendments. — 

16  (1)  Section  404(a)(2)  (relating  to  deduction  for 
1 '  contributions  of  an  employer  to  employees'  annuity  plan) 
1°  is  amended  by  striking  out  "and  (8),"  and  inserting  in 

19  lieu  thereof  "(8),  (11),  (12),  (13),  (14),  and  (15),". 

20  (2)  Section  805  (d)(1)(C)  (relating  to  definition 
of  pension  plan  reserves)  is  amended  by  striking  out 
"and  (8)"  and  inserting  in  lieu  thereof  "(8),    (11), 

23  (12),  (13),  (14),  and  (15)". 
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1  (d)  Effective  Dates.— 

2  (1)  General  rule:— Except  as  provided  by  para- 

3  graph  (2),  the  amendments  made  by  this  section  shall 

4  apply  with  respect  to  plan  years  and  taxable  years  begin- 

5  ning  after  the  date  of  enactment  of  this  Act. 

6  (2)  Exception. — In  the  case  of  a  trust  which  is 

7  part  of  a  plan  which  was  in  existence  on  December  31, 

8  1972,  the  amendments  made  by  this  section  shall  not 

9  apply  with  respect  to  plan  years  beginning*  before  Janu- 

10  ary  1,  1976. 

11  SEC.  262.  PROHIBITION     AGAINST    MAINTAINING     NON- 

12  QUALIFIED  PLANS. 

13  (a)   In  General. — Except  as  otherwise  provided  in 

14  this   section,    no   person   engaged   in   a    trade    or    business 

15  which  is  in  or  affects  interstate  commerce  shall  establish  or 

16  maintain  a  retirement  plan  which  does  not  meet  the  require- 
1?  ments  of  section  401  of  the  Internal  Revenue  Code  of  1954 
1°  (other  than  a  plan  described  in  section  404(a)(5)  of  such 

19  Code  to  which  section  404(g)  of  such  Code  does  not  apply). 

20  (b)  Enforcement.— The  Secretary  of  the  Treasury  is 

21  authorized  to  bring  an  action  in  any  district  court  of  the 

22  United  States  having  jurisdiction  over  a  person  who  estab- 

23  lishes  or  maintains  a  retirement  plan  in  violation  of  the  pro- 

24  visions  of  subsection  (a)  against  such  person  for  equitable 

25  relief  to  restrain  that  person  ffbni  maintaining  such  a  plan. 
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1  (c)  Exceptions— Subsection  (a)  shall  not  apply  to — 

2  (1)   a  plan  established  or  maintained  outside  the 

3  United  States  primarily  for  the  benefit  of  employees  who 

4  are  not  citizens  of  the  United  States  if  the  fund  for  such 

5  plan  is  maintained  outside  the  United  States, 

6  (2)  a  plan  established  and  maintained  solely  for  the 

7  purpose  of  complying  with  applicable  workmen's  com- 

8  pensation  or  unemployment  compensation  or  disability 

9  insurance  laws, 

10  (3)  a  plan  established  and  maintained  by  a  church 

11  or  by  a  convention  or  association  of  churches  which  is 

12  exempt  from  tax  under  section  501(a)  of  the  Internal 

13  Revenue  Code  of  1954, 

14  (4)  a  plan  established  and  maintained  by  a  fraternal 

15  society,  order,  or  association  described  in  section  501  (c) 

16  (8)  or  (9)  of  the  Internal  Revenue  Code  of  1954  if 

17  no  part  of  the  contributions  to  or  under  such  plan  are 

18  made  by  employers  of  participants  in  such  plan, 

19  (5)  a  plan  established  or  maintained  by  the  Govern- 

20  ment  of  the  United  States  or  the  government  of  any 

21  State  or  political  subdivision  thereof,  or  by  an  agency 

22  or  instrumentality  thereof,  or 

23  (6)  a  plan  described  in  section  404(a)(5)  of  such 

24  Code  to  which  section  404(g)   of  such  Code  does  not 
apply. 


25 
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1  (d)  Definitions. — For  purposes  of  this  section,  the 

2  term — 

3  (1)  "retirement  plan"  means  any  plan,  fund,  or 

4  program   other   than    a   profit-sharing   plan,    which    is 

5  established  under  a   icritten  governing  instrument  and 

6  provides  a  determinable  retirement  benefit  for  a  partici- 

7  pant  in  the  plan  or  his  beneficiaries;  and 

8  (2)   "profit-sharing  plan"  means  a  retirement  plan 

9  established  or  maintained  by  an  employer  to  provide  for 

10  the  participation  by  his  employees  in  the  current  or  ac- 

11  cumulated  profits  of  the  employer  in  accordance  with  a 

12  formula  for  allocating  contributions  made  to  the  plan 

13  by  participants  in  the  plan  and  for  distributing  benefits 

14  under  the  plan  upon  retirement  or  death  of  any  par- 

15  ticipant. 

16  (e)    Regulations.— The   Secretary  of   the   Treasury 

17  shall  prescribe  regulations  as  may  be  necessary  to  carry  out 

18  the  provisions  of  this  section. 

19  PART  E— PROTECTION  OF  PENSION  RIGHTS  UNDER 

20  GOVERNMENT  PLANS  AND  CONTRACTS 

21  SEC.  281.  DUTIES  OF  THE  SECRETARY  OF  THE  TREAS- 

22  URY. 

23  The  Secretary  of  the   Treasury  or  his  delegate  shall 

24  study  the  extent  to  which  pension  plans  established  and  main- 

25  tained  by  the  Government  of  the  United  States,  or  by  any 
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1  State    (including    the    District    of  Columbia)    or   political 

2  subdivision  thereof,  are  adequately  funded.  In  determining 

3  whether  any  such  plan  is  adequately  funded,  the  Secretary 

4  or  his  delegate  shall  consider  the  minimum  funding  standards 

5  applicable    to   private   pension   plans   under   the   Internal 

6  Revenue  Code  of  1954,  the  taxing  power  of  the  government 

7  maintaining  the  plan,  and  whether  it  would  be  advisable 

8  or  appropriate  to  require  such  plans  to  comply  with  the 

9  same  minimum  funding  standards  applicable  to  private  pen- 

10  sion  plans  or  with  other  minimum  funding  standards.  The 

11  Secretary  shall  submit  to  the  Committee  on  Finance  of  the 

12  Senate   and   the   Committee  on   Ways  and  Means  of  the 

13  House   of   Representatives   the   results   of  such   study   not 

14  later  than  December  31,  1976,  together  with  such  recom- 

15  mendations,   including  recommendations  for  legislation,   as 

16  he  may  deem  appropriate. 

17  SEC.  282.  DUTIES  OF  SECRETARY  OF  LABOR. 

18  (a)    Development  of  Regulations. — The  Secre- 

19  tary  of  Labor  shall  develop,   in  consultation  with  appro- 

20  priate    professional    societies,    business    organizations,    and 

21  heads  of  interested  Federal  departments  and  procurement 

22  agencies,  recommendations  for  modifications  of  Federal  pro- 
2^  curement  regulations  to  insure  that  professional,  scientific, 
24  and  technical  personnel  and  others  working  in  associated 
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1  occupations    employed    under    Federal  •  procurement,  con- 

2  struction,  or  research  contracts  or  grants  shall,  to  the  ex- 

3  tent  feasible,  be  protected  against  forfeitures  of  pension  or 

4  retirement  rights  or  benefits,  otherwise  provided,  as  a  con- 

5  sequence  of  job  transfers  or  loss  of  employment  resulting 

6  from   terminations   or  modifications   of  Federal   contracts, 

7  grants,  or  procurement  policies. 

8  (b)    Publication. — Recommended    changes   in    regu- 

9  lotions   governing   Federal   contracts,    grants,    or   procure- 

10  ment  policies  shall  be  developed  by  the  Secretary,   as  re- 

11  quired  by  subsection   (a),  within  six  months  after  enact- 

12  ment  of  this  Act,  and  shall  be  published  in  the  Federal 

13  Register  within  fifteen  days  thereafter  as  proposed  regu- 

14  lations  subject  to  comment  by  interested  parties. 

15  (c)     Recommendations. — After    publication    under 

16  subsection    (b),   receipt  of  comments,    and  such   modifica- 

17  tion  of  the  published  proposals  as  the  Secretary  deems  ap- 
1°  propriate,  the  recommended  changes  in  procurement  reg- 
19  ulations  developed  under  this  title  shall  be  adopted  by  each 
™  Federal  department  and  procurement  agency  within  sixty 
**    days  thereafter  unless  the  head  of  such  department  or  agency 

determines  that  such  changes  would  not  be  in  the  national 
interest  or  would  not  be  consistent  with  the  primary  objec- 
tives  of  such  department  or  agency. 
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i  TITLE  III— PORTABILITY 

2  SEC.  301.  DEFINITIONS. 

3  For  purposes  of  this  title — 

4  (1)   "fund"  means  the  Pension  Benefit  Portability 

5  Fund  established  under  section  303; 

6  (2)     "corporation"    means    the    Pension    Benefit 

7  Guaranty  Corporation  established  under  title  IV  of  this 

8  Act; 

9  (3)  "qualified  plan"  means — 

10  (A)   a  pension,  profit-sharing,  or  stock  bonus 

11  plan  described  in  section  401(a)    of  the  Internal 

12  Revenue  Code  of  1954, 

13  (B)  an  annuity  plan  described  in  section  403 

14  (a)  or  (b)  of  such  Code,  and 

15  (C)  a  bond  purchase  plan  described  in  section 

16  405  (a)  of  such  Code; 

17  (4)  "qualified  insurance  carrier"  means  an  insur- 

18  ance  carrier  subject  to  regulation  and  examination  by 

19  the  government  of  the  State  in  which  an  annuitant  re- 

20  sides,    which   is   determined   by   the   corporation   to   be 

21  suitable  as  the  issuer  of  annuity  contracts  authorized  to 

22  be   purchased   under   section  307(b)  (3) ; 

23  (5)   " participant"  means  an  employee  who  is  cov- 

24  ered  under  a   qualified  plan   other  than   an   employee 

25  who,   at   any   time,   has  been   an   employee   within   the 
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1  meaning  of  section  401  (c)  (1)  of  the  Internal  Revenue 

2  Code  of  1954; 

3  (6)   "administrator"  means  the  person  or  persons 

4  described  in  section  3(15)  of  the  Welfare  and  Pension 

5  Plans  Disclosure  Act;  and 

6  (7)  "State"  means  any  of  the  States  of  the  United 

7  States  or  the  District  of  Columbia. 

8  SEC.  302.  PROGRAM  ESTABLISHED. 

9  The  corporation  shall  establish  a  voluntary  pension  bene- 

10  fit  portability  program  in  accordance  with  the  provisions  of 

11  this  title. 

12  SEC.  303.  ESTABLISHMENT  OF  FUND. 

13  (a)   In  General. — The  corporation  shall  establish  a 

14  Pension  Benefit  Portability  Fund.  Any  payments  received 

15  by  the  corporation  under  this  section  or  under  section  305 

16  shall  be  deposited  in  the  fund,  and  all  expenditures  made  by 

17  the  corporation  under,  or  in  connection  with,  this  title  shall 

18  be  made  out  of  the  fund. 

19  (b)  Investment  of  Fund  Moneys.— The  corpora- 

20  tion  is  authorized  to  invest  any  amounts  in  the  fund  during 

21  any  fiscal  year  which  it  determines  not  to  be  needed  for  use 

22  in  the  program  for  the  payment  of  liabilities  during  that 

23  year,  and  any  amounts  in  the  fund  not  needed  for  the  pay- 

24  ment  of  current  operating  and  administrative  expenses,  in 

25  obligations  of  the  United  States,  and  to  deposit  any  such 
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1  amounts  in  interest-bearing  accounts  in,   or  purchase  cer- 

2  tificates  of  deposit  from,   any  bank  the  deposits  of  which 

3  are  insured  by  the  Federal  Deposit  Insurance  Corporation, 

4  and  to  deposit  any  such  amounts  in  interest-bearing  accounts 

5  in  any  savings  and  loan  association  in  which  the  accounts 

6  are  insured  by  the  Federal  Savings  and  Loan  Insurance 

7  Corporation  or  in  any  credit  union  insured  under  title  II  of 

8  the  Federal  Credit  Union  Act.  In  no  case  shall  more  than 

9  10  percent  of  the  amount  invested  under  this  subsection  be 

10  invested  in  or  with  any  particular  bank,  savings  and  loan 

11  association,  or  credit  union. 

12  (c)  Reports  on  Status  of  Fund.— The  corporation 

13  shall  report  to  the  Congress  not  later  than  the  first  day  of  the 

14  fourth  month  beginning  after  the  end  of  the  fiscal  year  of  the 

15  corporation  on  the  operations  and  status  of  the  fund  during 

16  that  fiscal  year,  and  on  its  expected  operations  and  status 

17  during  the  fiscal  year  of  the  corporation  during  which  such 

18  report  is  made  and  the   two  succeeding  fiscal  years.    The 

19  report  shall  also  contain  a  review  of  the  general  policies 

20  followed  by  the  corporation  in  managing  the  fund  and  may 

21  contain    recommendations,    including    recommendations   for 

22  additional  legislation,  with  respect  to  the  operations  of  the 

23  fund  and  of  the  portability  program  established  by  this  title, 

24  which  the  corporation  chooses  to  make. 
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1  SEC.  304.  REGISTRATION. 

2  (a)  In  General. — If  an  employer  who  maintains  a 

3  qualified  plan  wishes  to  be  able  to  make  payments  from  his 

4  qualified  plan  assets  on  behalf  of  former  employees  to  the 

5  corporation  for  deposit  in  the  fund,  or  to  be  able  to  receive 

6  payments  from  the  corporation  for  the  purchase  of  benefits 

7  under  his  qualified  plan  for  his  employees,  he  shall  register 

8  the  plan  with  the  corporation.  The  registration  shall  be  in 

9  such  form  and  contain  such  information  as  the  corporation 

10  may  require.  The  corporation  may  not  accept  any  registra- 

11  Hon  application  which  does  not  contain  the  employer's  agree- 

12  ment,  the  breach  of  which  is  subject  to  such  charge  as  the 

13  corporation  may  by  law  impose,  to  pay  to  the  corporation, 

14  within  180  days  after  the  date  on  which  it  is  requested,  the 

15  amount  payable  under  section  305  with  respect  to  a  partici- 

16  pant  in  the  registered  qualified  plan  who  is  covered  by  such 

17  registration  who  requests  such  payment  if  that  participant 

18  'cas  employed  by  the  employer  at  any  time  within  a  period 

19  of  not  less  than  12  months  preceding  the  date  of  the  request. 

20  (b)  Termination  of  Registration;  Reregistra- 

21  tion. — An  employer  may  terminate  the  registration  of  his 

22  plan  under  this  section  and  reregister  from  time  to  time; 

23  however,  if  the  corporation  determines  that,  a  requested  ter- 

24  mination  of  registration  and  a  subsequent  registration  by 

25  an  employer  were  for  the  purpose  of  discriminating  against 
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1  an  employee  or  group  of  employees  in  an  unlawful  manner 

2  or  in  a  manner  prohibited  to  qualified  plans  under  section 

3  401(a)    (S)  or  (4)  of  the  Internal  lie-venue  Code  of  1.9~j4 

4  or  for  the  purpose  of  frustrating  the  purpose  of  this  title, 

5  tltat  termination  of  registration  vjill  be  treated  as  not  having 

6  been  effective. 

7  (c)  Limited  Registration. — An  employer  may  reg- 

8  ister  a  qualified  plan   under  this  section   with  respect  to  less 

9  than  all  of  his  employees  who  are  participants  in  that  qualified 

10  plan  if  the  group  of  employees  v:ith  respect  to  wham  he  regis- 

11  ters  the  plan  is  reasonably  defined,  and  the  employer  demon- 

12  strafes  to  the  satisfaction  of  the  corporation   thai  the  group 

13  has  a  particular   need  for  access  to   the   voluntary  pens-ion 

14  benefit  portability  program  which  is  not  shared  by  his  other 

15  employees  who  ore  excluded  from   the   registration   but   who 

16  are  participants  in  the  same  qualified  plan. 

17  SEC.  305.  ACCEPTANCE  OF  DEPOSITS. 

18  fa)  Payments  by  Administrators— The  corpora- 
is  tion    shall   accept   for   deposit    into    the   fund   any   payment 

20  made  from  the  assets  of  a   registered  qualified  plan  by  the 

21  administrator  of  that  plan  at  the   request  of  a  participant 

22  if  the  payment  represents  a  full  discharge  of  liability  by  that 

23  plan  to  the  participant  and  is  made  upon  his  separation  from 

24  the  service  of  the  employer  or  employers  who  maintain  the 

25  plan. 
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1  (b)  Payments  by  Participants.— The  corporation 

2  shall  accept  for  deposit  into  the  fund  any  payment  made 

3  by  a  participant  (or  former  participant)  in  a  qualified  plan 

4  if— 

5  (1)  the  payment  is  all  or  not  less  than  the  taxable 

6  portion  of  a  distribution  made  to  the  participant  by  the 

7  plan  representing  a  full  discharge  of  liability  of  the  plan 

8  to  the  participant,  or  a  partial  discharge  of  liability 

9  which  ivill  become  a  full  discharge  after  being  adjusted 

10  to  reflect  the  participant's  interest  in  the  plan  at  the  close 

11  of  the  plan  year,  or  an  installment  portion  of  such  a  full 

12  discharge  of  liability  with  any  remainder  to  be  paid  with- 

13  in  12  months  after  the  date  on  which  the  first  portion  of 

14  such  distribution  is  made;  and 

15  (2)  the  payment  is  made  to  the  corporation  for  de- 

16  posit  into  the  fund  within  60  days  after  the  date  on  which 
I?  the  participant  (or  former  participant)  received  the  dis- 

18  tribution  to  which  the  payment  relates. 

19  j?or  purposes  of  this  subsection,  the  term  "taxable  portion" 

20  means  that  part  of  any  distribution  to  which  this  subsection 

21  applies  which  is  attributable  to  amounts  other  than  employee 

22  contributions  made  by  the  participant. 

23  (c)  Other  Conditions. — The  corporation  shall  not 
^  accept  any  payment  described  in  subsection  (a)  unless  the 
***  payment  is  made  directly  to  the  corporation  by  the  adminis- 
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I  trator  of  the  pUm7  nor  shall  it  accept  any  payment  described 

]  m  subsection   (a)  or  (b)  unless  it  is  made  in  cask  or  its 

3  equivalent  and  it  is  accompanied  by  suck  information  with 

4  respect  to  the  plan  and  with  respect  to  the  payment  and  the 

5  participant  on  behalf  of  whom  the  payment  is  made,  or  who 

6  is  making  the  payment,  as  the  corporation  may  require  for 

7  Ike  efficient  administration  of  the  voluntary  pension  benefit 

8  portability  program. 

9  SEC.  306.  INDIVIDUAL  ACCOUNTS. 

10  (a)  Account  Established.— The  corporation,  shall 

11  establish  and  maintain  a  separate  account  for  each  separate 

12  payment  received  by  the  corporation  under  section  305  of 

13  this  title  on  behalf  of  each  participant. 

14  fb)  Items  Shown  m  Account.— An  account  estab- 

15  lished  under  subsection  (a)  shall  identify  the  participant  for 

16  whom  it  is  established  and  shall  show— 

the  name  and  address  of  each  qualified  plan 

18  which  makes  a  payment  under  section  305  of  this  title 

19  on  behalf  of  the  participant  in  whose  name  such  account 

20  is  established; 

-1  (2)  the  portion  of  each  such  payment  which  con- 

—  stitutes  the  amount  treated  under  section 

23  and  403  of  the  Internal  Revenue  Code  of  19J4  as  the 
contributed  by  the  participant; 
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1  (3)  any  remaining  portion  of  each  such  payment; 

2  and 

3  (4)  the  amount  which  constitutes  the  income  attrib- 

4  utable  to  such  account  while  in  the  custody  of  the  fund. 

5  SEC.  307.  PAYMENTS  FROM  INDIVIDUAL  ACCOUNTS. 

6  fa)   General  Rule. — Except  as  provided  in  subsec- 

7  tion  (b),  an  amount  credited  to  the  account  of  any  partici- 
°  pant  under  this  title  may  be  paid  by  the  corporation  to — 
^  (1)  such  participant, 

10  (2)  his  beneficiary, 

11  (3)  a  qualified  insurance  carrier  selected  by  such 

19  •   • 

*■  participant,  or 

13  (4)  a  qualified  plan. 

14  (b)  Limitations. — 

15  (1)  In  the  case  of  a  payment  by  the  corporation  to 

16  a  participant,  such  payment  shall  be  made  upon  the 

17  written  request  of  such  participant  and  in  an  amount— 

18  (A)  of  $100  or  more,  or 

19  (B)  which  constitutes  the  total  amount  credited 

20  to  the  account  of  such  participant. 

21  The  corporation  shall,  upon  the  date  a  participant  at- 

22  tains  the  age  of  70\  years,  pay  to  such  participant 
the  amount  which  constitutes  the  total  amount  credited 
to  the  account  of  such  participant.  No  payment  may 


24 


25  be  made  to   a  participant  who  has  not  attained  ike 
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1  age   of  59\  years   unless   that   participant    is  disabled 

2  (within  the  meaning  of  section  72 (m)  (7)   of  the  In- 

3  ternal  Revenue  Code  of  1954) . 

4  (2)  A  payment  shall  be  made  by  the  corporation  to 

5  the  beneficiary  of  a  participant  only  if — 

6  (A)  the  participant  dies  before  the  total  amount 

7  credited  to  his  account  has  been  paid  or  distributed 

8  in  accordance  with  paragraphs  (1),  (3),  and  (4), 

9  and 

10  (B)    the  payment  is  made  to   the  beneficiary 

11  upon  his  written  request  and — 

12  (i)   is  in  an  amount  of  $100  or  more, 

13  (ii)  constitutes  the  total  amount  credited  to 

14  the   account   of   the   participant    (if   less   than 

15  $100),  or 

16  (Hi)    is   used   to   purchase   an   immediate 

17  annuity  for  such  beneficiary  which  is  payable 

18  for  his  life  or  for  a  term  certain  not  extend- 

19  ing  beyond  the  life  expectancy  of  the  benefi- 

20  ciary)    and  which  is  distributed   immediately 

21  to  the  beneficiary. 

22  For  purposes  of  this  paragraph,  the  total  amount  cred- 

23  ited  to  the  account  of  a  participant  must  be  paid  or  dis- 

24  tributed  to  his  beneficiary  not  later  than  10  years  after 

25  the  death  of  the  participant. 

25-028  O  -  76  -  15  (Vol.  m) 
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1  (3)  In  the  case  of  a  payment  by  the  corporation  to 

2  a  qualified  insurance  carrier  selected  by  a  participant 

3  who  has  attained  the  age  of  59\  years,  such  payment 

4  shall  only  be  made  if  suchjmyment  is  used  for  the  pur- 

5  chase  of — 

6  (A)    a   single  premium   life  annuity  contract 

7  payable  during  the  life  of  such  participant  com- 

8  mencing  not  earlier  than  the  date  on  which  such 

9  participant  attains  the  age  of  59\  years  and  not 

10  later  than  the  date  on  which  he  attains  the  age  of 

11  ?0\  years,  or 

12  (B  J   a  single  premium  joint  and  survivor  an- 

13  nuity  contract  payable  during  the  lifetimes  of  such 

14  participant  and  his  spouse  commencing  not  earlier 

15  than  the  date  on  which  such  participant  attains  (or 

16  would  have  attained)    the  age  of  59\  years  and 

17  not  later  than  the  date  on  which  such  participant 

18  attains   (or  would  have  attained)   the  age  of  70\ 

19  years. 

20  which  will  be  distributed  to  such  participant  on  the  date 

21  on  which  payments  are  to  commence. 

22  (4j    The  corporation  shall  make  a  payment  to  a 

23  qualified  plan  only  if — 

24  (A)  the  plan  is  registered  under  section  304, 

25  (B)  the  payment  is  made  pursuant  to  a  request 
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1  made  by  the  'participant  within  12  months  after  he 

2  becomes  a  participant  in  such  plan,   or,  if  later, 

3  within  12  months  after  the  plan  is  registered  under 

4  section  304,  and 

5  (C)  the  administrator  of  the  plan  agrees  to 

6  accept  the  payment  and  to  apply  it  to  the  purchase 

7  of  benefits  under  the  plan  which  have  a  value  equiv- 

8  alent  to  the  value  of  the  payment  if  it  were  left  in 

9  the  fund. 

10  (c)  Mandatory    Withdrawals.— The    balance    of 

11  any  account  of  a  participant  shall  be  paid  by  the  corporation 

12  to  such  participant  within  30  days  after  notification  to  the 

13  corporation  by  the  Secretary  of  the  Treasury  or  his  delegate 

14  that  the  trust  or  plan  (which  made  a  payment  credited  to 

15  such  account)  has  been  determined  not  to  be  a  qualified  trust 

16  under  section  401  (a)  of  the  Internal  Revenue  Code  of  1954 

17  or  not  to  be  a  plan  which  satisfied  the  requirements  of  section 

18  404(a)  (2)  of  such  Code  at  the  time  such  trust  or  plan  made 

19  such  payment. 

20  SEC.  308.  ASSISTANCE  TO  PLAN  ADMINISTRATORS. 

21  The  corporation  shall  provide  assistance  to  employers, 

22  employee  organizations,  trustees,  and  administrators  of  pen- 

23  sion  plans  in  their  efforts  to  provide  greater  retirement  pro- 

24  tection  for  individuals  who  are  separated  from  employment 

25  covered  under  such  plans.  Such  assistance  may  include,  but 
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1  is  not  limited  to  (1)  the  development  of  reciprocity  arrange- 

2  merits  between  plans  in  the  same  industry  or  area,  and  (2) 

3  the  development  of  special  arrangements  for  portability  of 

4  credits  within  a  particular  industry  or  area. 

5  SEC.  309.  AMENDMENT    OF    INTERNAL    REVENUE    CODE 

6  OF  1954. 

7  (a)    Amendment    of   Section    402.— Section    402 

8  (relating  to  taxability  of  beneficiary  of  employees'  trust)   is 

9  amended  by — 

10  (1)  striking  out  "and  (4)"  in  the  first  sentence  of 

11  paragraph  (1)  of  subsection  (a)  and  inserting  in  lieu 

12  thereof  ",  (4)  and  (6)", 

13  (2)  inserting  after  paragraph  (5)  of  subsection  (a) 

14  (as  amended  by  section  703(b)  of  this  Act)  the  follow- 

15  ing  new  paragraph: 

16  "(6)  Certain  transfers. — For  purposes  of  this 

17  section,  a  transfer  of  the  full  amount  representing  an 

18  employee's  interest  in  an  employee's  trust  described  in 

19  section  401(a)  which  is  exempt  from  tax  under  section 

20  501  (a)  shall  not  be  considered  a  distribution  under  para- 

21  graph  (1)  if  the  transfer  is  made  in  connection  with  a 

22  change  of  employment  by  the  employee  and  the  transfer 

23  is  made  from  a  trust  under  his  former  employer  not  later 

24  than  the  60th  day  after  its  receipt  by  the  employee,  and 

25  within  12  months  after  such  change  of  employment,  to — 
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1  "(A)  a  trust  of  his  new  employer  ivhich  is  de~ 

2  scribed  in  section  401  (a)  and  exempt  from  tax  under 

3  section  SOI  (a) ,  or 

4  "(B)   an  annuity  plan  of  his  new   employer 

5  which  meets  the  requirements  of  section  404  (a)  (2) . 

6  This  paragraph  shall  not  apply  to  a  transfer  made  in 

7  connection  with  a  change  of  employment  by  an  individual 

8  who  was,  at  any  time,  under  the  former  employer's  plan 

9  an  employee  within  the  meaning  of  section  401(c)  (1). 
10  This  paragraph  shall  also  apply  in  the  case  of  a  transfer 
H  to  such  a  trust  or  annuity  plan  of  not  less  than  that  por- 
12  Hon  of  an  employee's  interest  in  his  former  employer's 
1^  plan  which  does  not  represent  the  employee's  own  con- 
1*  tributions  if  the  full  amount  of  his  interest  in  such  plan 
1^  was  distributed  to  him.  For  purposes  of  this  title,  the  con- 
1"  tribution  made  to  the  new  employer's  plan  by  such  a 

'  transfer  shall  be  treated  as  an   employer  contribution 

1°  made  on  the  date  contributed,  except  that  for  purposes  of 

19  sections  219(b)(2),  404,  411,  414(a),  and  1379(b) 
it  shall  be  treated  as  an  employee  contribution  made  on 


20 


21 

such  date.",  and 


22 


(3)   adding  at  the  end  thereof  the  following  new 


subsections: 

"(f)  Taxability  of  Payments  to  the  Pension 

25 

Benefit  Portability  Fund. — A  payment  to  the  Pension 
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1  Benefit   Portability   Fund    (established   under   section   303 

2  of   the   Retirement  Income   Security   for   Employees   Act) 

3  by  a  qualified  plan  of  an  amount  described  in  section  305  of 

4  that  Act  on  behalf  of  a  participant  shall  not  be  includible 

5  in  the  gross  income  of  such  participant  for  the  taxable  year 

6  of  such  participant  in  which  such  payment  is  made. 

7  "(g)  Taxability  of  Payments  From  the  Pension 

8  Benefit  Portability  Fund. — Any  amount  paid  on  behalf 

9  of  a  participant  from  the  Pension  Benefit  Portability  Fund — 

10  "(1)  to  a  member  plan,  shall  not  be  includible  in 

11  the  gross  income  of  such  participant  for  the  taxable  year 

12  of  such  participant  in  which  such  payment  is  made; 

13  "(2)   to  or  with  respect  to  such  participant,  shall 

14  be  includible  in  gross  income  to  the  extent  that  such 

15  amount   (when  added  to  amounts  previously  received) 

16  exceeds  the  aggregate  amount  of  each  payment  to  the 

17  Pension  Benefit  Portability  Fund  credited  to  the  account 

18  of  such  participant  which  is  treated  as  contributed  by 

19  such  participant  under  subsection  (a),  or  section  72  or 

20  403; 

21  "(3)  to  a  qualified  insurance  carrier   (within  the 

22  meaning  of  section  301(4)   of  the  Retirement  Income 

23  Security  for  Employees  Act)   for  the  purchase  of  an 

24  annuity  contract  described  in  section  307(b)  (2)  or  (3) 

25  of  that  Act  shall  not  be  includible  in  the  gross  income  of 
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1  such  participant  for   the  taxable  year  in   which   such 

2  annuity  contract  is  purchased. 

3  "(h)   Taxability  of  Mandatory  Withdrawals 

4  From  the  Pension  Benefit  Portability  Fund.— Any 

5  amount  paid  to  a  participant  under  the  provisions  of  section 

6  307(c)   of  the  Retirement  Income  Security  for  Employees 

7  Act  shall  be  includible  in  the  gross  income  of  such  participant 

8  to  the  extent  such  amount  constitutes  the  amount  described  in 

9  section  306(b)  (4)  of  such  Act." 

10  (b)  Amendment  of  Section  403.— Section  403(a) 

11  (relating  to  taxability  of  beneficiary  under  annuity  plan)  is 

12  amended  by — 

13  (1)  striking  out  "paragraph  (2)"  in  the  first  sen- 

14  tence  of  paragraph   (1)   and  inserting  in  lieu   thereof 

15  "paragraphs   (2)   and   (4)",  and 

16  (2)   inserting  after  paragraph    (3)    (as  added  by 

17  section  703(b)   of  this  Act)    the  following  new  para- 

18  graph: 

19  "(4)  Certain  transfers.— For  purposes  of  this 

20  section,  a  transfer  of  the  full  amount  representing  an  em- 

21  ployees  interest  in  an  annuity  plan  described  in  section 

22  404(a)(2)  shall  not  be  considered  a  distribution  under 

23  paragraph  (1)  if  the  transfer  is  made  in  connection  with 

24  a  change  of  employment  by  the  employee  and  the  trans- 

25  fer  is  made  from  a  trust  under  his  former  employer  not 
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1  later  than  the  60th  day  after  its  receipt  by  the  employee, 

2  and  within  12  months  after  such  change  of  employment, 

3  *<>— 

4  "(A)  a  trust  of  his  new  employer  which  is  de- 

5  scribed  in  section  401  (a)  and  exempt  from  tax  un- 
ti  der  section  501(a),  or 

7  "(B)   an  annuity  plan  of  his  new  employer 

8  which  meets   the   requirements  of  section  404(a) 

9  (*). 

10  This  paragraph  shall  not  apply  to  a  transfer  made  in 

11  connection  with  a  change  of  employment  by  an  indi- 

12  vidua!  who  was,   at  any  time,   under  the  former  em- 

13  ployer's  plan  an  employee  within  the  meaning  of  sec- 

14  tion  401(c)(1).   This  paragraph  shall  also  apply  in 

15  the  case  of  a  transfer  to  such  a  trust  or  annuity  plan  of 

16  not  less  than  that  portion  of  an  employee's  interest  in  his 

17  former  employer's  plan  which  does  not  represent  the  em- 

18  ployee's  own  contributions  if   the  full  amount  of  his 

19  interest  in  such  plan  was  distributed  to  him.  For  pur- 

20  poses  of  this  title,  the  contribution  made  to  the  new  em- 

21  ployer's  plan  by  such  a  transfer  shall  be  treated  as  an 

22  employer   contribution   made   on   the   date   contributed, 

23  except  that  for  purposes  of  sections  219(b)(2),  404, 

24  411,  414(a),  and  1379(b)   it  shall  be  treated  as  an 

25  employee  contribution  made  on  such  date." 
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1  (c)  Effective  Date. — The  amendments  made  by  this 

2  section  shall  be  effective  on  and  after  the  date  of  enactment 

3  of  this  Act 

4  SEC.  310,  AUTHORIZATION  OF  APPROPRIATIONS. 

5  There  are  authorized  to  be  appropriated  to  the  corpora- 

6  Hon  (which  shall  be  treated  solely  for  purposes  of  this  sec- 

7  Hon  as  an  instrumentality  of  the  United  States)  such  sums 

8  as  may  be  necessary  to  carry  out  the  provisioris  of  this  title. 

9  TITLE    IV— PLAN    TERMINATION 

io  INSURANCE 

11  PART  A— PENSION  BENEFIT  GUARANTY 

12  CORPORATION 

13  SEC.  401.  DEFINITIONS:  SPECIAL  RULES. 

14  (a)    Definitions. — For    purposes    of    this    title,    the 

15  term — 

16  (1)  ''administrator'   means  the  person  or  persons 

17  described  in  section  501(g)  (11)  of  this  Act; 

18  (2)   "substantial   employer'    means    any    employer 

19  (treating   employers   which    are    members   of   the   same 

20  affiliated  group,  within  the  meaning  of  section  1504(a) 

21  of  the  Internal  Revenue   Code  of  1954,    as   one   em- 

22  ployer)  who — 

23  (A)  has    made    contributions    to    or    under    a 

24  multiemployer  plan  for  each  of  any  2  consecutive 

25  plan  years  equaling-  or  exceeding  10  percent  of  all 
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1  employer  contributions  paid  to  or  under  that  plan 

2  for  each  such  year,  and 

3  (B)  who   has  received  notice  from   the   plan 

4  administrator  under  section  466  and  has  not  with- 

5  drawn  from  the  plan  within  24  months  after  re- 

6  ceiving  such  notice; 

7  (3)  "multiemployer  plan"  means  a  plan  which  the 

8  corporation  determines  is  a  plan  to  which  more  than 

9  one  employer  (treating  employers  who  are  members  of 

10  the  same  affiliated  group  within  the  meaning  of  section 

11  1504(a)  of  the  Internal  Revenue  Code  of  1954  as  one 

12  employer)  is  required  to  contribute  and  which  is  a  plan 

13  established  or  maintained  pursuant  to  a  collective  bar- 

14  gaining    agreement    between    employee    representatives 

15  and  one  or  more  employers,  but  a  plan  shall  not  be  con- 

16  sidered  to  be  a  multiemployer  plan  within  the  meaning 

17  of  this  section  unless  the  corporation  determines  that — 

18  (A)  under  the  plan  benefits  are  payable  with 

19  respect  to  each  participant  without  regard  to  the 

20  cessation  of  contributions  by  the  employer  who  em- 

21  ployed  that  participant,  and 

22  (B)   the  amount  of  contributions  made  to  or 

23  under  the  plan  for  a  plan  year  by  any  employer 

24  making  such  contributions  is  less  than  50  percent 

25  of  the  aggregate  amount  of  contributions  made  to 
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1  or  under  the  plan  for  that  plan  year  by  all  em- 

2  ployers  making  such  contributions; 

3  (4)     "corporation"    means    the    Pension    Benefit 

4  Guaranty  Corporation    established  under  section  402; 

5  and 

6  (5)   "fund"  means  the  Pension  Benefit  Guaranty 

7  Fund  established  under  section  403. 

8  (b)  Special  Rules.— 

9  (1)  Non-multi employer  plans.— A  plan  which 

10  is  not  a  multiemployer  plan  shall  be  treated  as  the  sep- 

11  arate  plan  of  each  employer  (with  predecessor  and  suc- 

12  cessor  employers  treated  as  one  employer)  who  contrib- 

13  uted  to  or  under  the  plan. 

14  (2)  Employer. — An  individual  who  owns  the  en- 

15  tire  interest  in  an  unincorporated  trade  or  business  shall 

16  be  treated  as  his  own  employer,  and  a  partnership  shall 

17  be  treated  as  the  employer  of  each  partner  who  is  an  em- 

18  ployee  within  the  meaning  of  section  401(c)(1)  of  the 

19  Internal  Revenue  Code  of  1954. 

20  SEC.  402.  PENSION  BENEFIT  GUARANTY  CORPORATION. 

21  (a)  Establishment. — There  is  established  within  the 

22  Department  of  Labor  a  body  corporate  to  be  known  as  the 

23  Pension  Benefit  Guaranty  Corporation  (hereinafter  referred 

24  to  as  the  "Corporation").  In  carrying  out  its  functions  under 

25  this  Act  the  Corporation  shall  be  administered  by  a  Board  of 
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1  Directors  (as  provided  in  subsection  (c)  ),  under  the  general 

2  supervision  and  direction  of  the  Secretary  of  Labor. 

3  (b)   General  Powers.— In  addition  to  any  specific 

4  power  granted  to  the  Corporation  elsewhere  in  this  Act,  the 

5  Corporation  shall  have  the  power — 

6  (1)  to  sue  and  be  sued,  complain  and  defend,  in  its 

7  corporate  name  and  through  its  own  counsel,  in  any 

8  court,  State  or  Federal; 

9  (2)  to  adopt,  alter,  and  use  a  corporate  seal,  which 

10  shall  be  judicially  noticed; 

11  (3)  to  adopt,  amend,  and  repeal,  by  its  Board  of 

12  Directors,  bylaws  and  rules  relating  to  the  conduct  of  its 

13  business  and  the  exercise  of  all  other  rights  and  powers 

14  granted  to  it  by  this  Act; 

15  (4)  to  conduct  its  business  (including  the  carrying 

16  on  of  operations  and  the  maintenance  of  offices)  and  to 

17  exercise  all  other  rights  and  powers  granted  to  it  by  this 

18  Act  in  any  State  or  ether  jurisdiction  without  regard  to 

19  qualification,  licensing,  or  other  statute  in  such  State  or 

20  other  jurisdiction; 

21  (5)  to  lease,  purchase,  accept  gifts  or  donations  of, 
-^  or  otherwise  to  acquire,  to  own,  hold,  improve,  use,  or 
^  otherwise  deal  in  or  ivith,  and  to  sell,  convey,  mortgage, 


**  pledge,    lease,    exchange,   or  otherwise  dispose  of,   any 
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1  property,  real,  personal,  or  mixed,  or  any  interest  there- 

2  in  wherever  situated; 

3  (6)   subject  to  the  provisions  of  subsection  (c),  to 

4  elect  or  appoint  such  officers,  attorneys,  employees,  and 

5  agents  as  may  be  required,  to  determine  their  qualifica- 

6  tions,  to  define  their  duties,  to  fix  their  salaries,  and,  to 

7  the  extent  desired,  require  bonds  for  them  and  fix  the 

8  penalty  thereof; 

9  (7)  to  enter  into  contracts,  to  execute  instruments, 

10  to  incur  liabilities,  and  to  do  any  and  all  other  acts  and 

11  things  as  may  be  necessary  or  incidental  to  the  conduct 

12  of  its  business  and  the  exercise  of  all  other  rights  and 

13  powers  granted  to  the  Corporation  by  this  Act. 

14  (c)  Board  of  Directors.— The  Board  of  Directors 

15  of  the  Corporation  shall  be  composed  of  the  Secretary  of  the 

16  Treasury,   the  Secretary  of  Labor,   and  the  Secretary  of 

17  Commerce.  Members  of  the  Board  shall  serve  without  com- 

18  pensation,   but  shall  be  reimbursed  for   travel,   subsistence, 

19  and  other  necessary  expenses  incurred  in  the  performance  of 

20  their  duties  of  members  of  the  Board.  The  Secretary  of  Labor 

21  shall  be  the  Chairman  of  the  Board  of  Directors. 

22  (d)  Meetings  of  Board.— The  Board  of  Directors  shall 

23  meet  at  the  call  of  its  Chairman,  or  as  otherwise  provided  by 
2^  the  bylaws  of  the  Corporation. 
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1  (e)  Bylaws. — As  soon  as  practicable  but  not  later  than 

2  180  days  after  the  date  of  enactment  of  this  Act,  the  board 

3  of  directors  shall  adopt  initial  bylaws  and  rules  relating  to 

4  the  conduct  of  the  business  of  the  corporation.   Thereafter, 

5  the  board  of  directors  may  alter,  supplement,  or  repeal  any 

6  existing  bylaw  or  rule,  and  may  adopt  additional  bylaws  and 

7  rules,  from  time  to  time  as  may  be  necessary.  The  Secretary 

8  of  Labor  shall  cause  a  copy  of  the  bylaws  of  the  corporation 

9  to  be  published  in  the  Federal  Register  not  less  than  annually. 

10  (f)   Exemption  From  Tax.— The  Pension  Benefit 

11  Guaranty  Corporation,  its  property,  its  franchise,  capital,  re- 

12  serves,  surplus,  and  its  income  (including,  but  not  limited 

13  to,  any  income  of  the  Pension  Benefit  Guaranty  Fund  and 

14  the  Pension  Benefit  Portability  Fund),  shall  be  exempt  from 

15  all  taxation  now  or  hereafter  imposed  by  the  United  States 

16  (other  than  taxes  imposed  under  chapter  21  of  the  Internal 

17  Revenue  Code  of  1954,  relating  to  Federal  Insurance  Con- 

18  tributions  Act,  and  chapter  23  of  such  Code,  relating  to 

19  Federal  Unemployment  Tax  Act)  or  by  any  State  or  local 

20  taxing  authority,   except  that  any  real  property  and  any 

21  tangible  personal  property  (other  than  cash  and  securities) 

22  of  the  corporation  shall  be  subject  to  State  and  local  tax- 

23  ation  to  the  same  extent  according  to  its  value  as  other  real 

24  and  tangible  personal  property  is  taxed. 
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1  SEC.  403.  ESTABLISHMENT  OF  PENSION  BENEFIT  GUAR- 

2  ANTY  FUND. 

3  (a)  Trust  Fund  — 

4  (1)  In  general. — There  is  established  on  the  books 

5  of  the  Treasury  of  the  United  States  a  trust  fund  to  be 

6  known  as  the  " Pension  Benefit  Guaranty  Fund!'  (here- 

7  inafter  in  this  title  referred  to  as  the  "fund!' ) .  The  fund 

8  shall  remain  available  without  fiscal  year  limitation  and 

9  shall  consist  of  such  amounts  as  may  be  appropriated  to 

10  it  and  deposited  in  it  as  provided  in  subsection    (b). 

11  Upon  request  made  by  the  Corporation,  the  Secretary  of 

12  the  Treasury  shall  transfer  such  amounts  from  the  fund 

13  to  the  Corporation  as  the  Corporation  deems  necessary 

14  to  pay  benefits  guaranteed  under  section  422  and  to  pay 

15  the    operational    and    administrative    expenses    of    the 

16  Corporation. 

17  (2)   Trustee.— The  Secretary  of  the  Treasury  is 

18  the  trustee  of  the  fund  and  shall  report  to  the  Congress 

19  not  later  than  the  first  day  of  March  of  each  year  on 

20  the  operation  and  status  of  the  fund  during  the  preced- 

21  ing  fiscal  year  of  the  corporation. 

22  (b)  Authorization  of  Appropriations. — There  is 

23  authorized  to  be  appropriated  to   the  fund  for  each   fiscal 

24  year  an  amount  equal  to  the  amount  of  the  collection*  of  tax 

25  under  section  4972  of  the  Internal  Revenue  Code  of  1954 
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1  (relating  to  taxes  on  failure  to  meet  minimum  funding  stand- 

2  ard)  and  chapter  45  of  such  Code. 

3  (c)  Premium  Rates;  Coverage  Schedules  — 

4  (1)  In  general. — The  corporation  shall  prescribe 

5  such  insurance  premium  rates  and  such  coverage  sched- 

6  ules  for  the  application  of  those  rates  as  may  be  necessary 

7  to  provide  sufficient  revenue  to  the  fund  for  the  corpora- 

8  tion  to  carry  out  its  functions  under  this  title. 

9  (2)  Coverage  schedules.— The  corporation  shall 

10  maintain  separate  coverage  schedules  for — 

11  (A)  plans  which  are  multiemployer  plans, 

12  (B)  plans  which  are  not  multiemployer  plans, 

13  and 

14  (C)  employers  who  wish  to  be  insured  against 

15  liability  under  part  D  of  this  title. 

16  Except  as  provided  in  paragraph  (3),  the  corporation 

17  may  revise  such  schedules  whenever  it  determines  that 

18  revised  rates  are  necessary,  but  a  revised  schedule  de- 

19  scribed  in  subparagraph  (A)  or  (B)  shall  apply  only 

20  to  taxable  years  beginning  more  than  30  days  after  the 

21  date  on  which  the  Congress  approves  such  revised  sched- 

22  ule  by  a  concurrent  resolution  originating  in  the  House 

23  of  Representatives. 

24  (3)  Initial  coverage  schedules  for  plans  — 

25  The  rate  of  all  plans  with  respect  to  plan  years  ending 
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X  with  or  within  taxable  years  ending  before  January  1, 

2  1977 ',  shall  be— 

3  (A)  in  the  case  of  each  employer  who  main- 

4  tains  one  or  more  plans  other  than  a  multiemployer 

5  plan,  with  respect  to  each  such  plan,  an  amount 

6  equal  to  $1  for  each  individual  employed  by  him 

7  at  any  time  during  each  plan  year  who  is  a  par- 

8  ticipant  in  such  plan  at  any  time  during  such  plan 

9  year;  or 

10  (B)  in  the  case  of  a  multiemployer  plan,  an 

11  amount  equal  to  $1  for  each  individual  who  is  em- 

12  ployed  by  any  of  the  employers  in  such  plan  at  any 

13  time  during  each  plan  year  and  who  is  a  participant 

14  in  such  plan  at  any  one  time  during  such  plan 

15  year. 

16  (d)  Revised  Coverage  Schedule  Procedure. — 

17  (1)  In  general. — In  order  to  place  a  revised  cov- 

18  erage  schedule  (other  than  a  schedule  described  in  sub- 

19  section    (c)(2)(C)   of  this  section)   in  effect,   the  cor- 

20  poration  shall  transmit  the  proposed  schedule,  its  pro- 

21  posed  effective  date,   and  the  reasons  for  its  proposal 

22  to  the  Committee  on  Ways  and  Means  of  the  House 

23  of  Representatives. 

24  (2)  Exercise  of  rulemaking  power  of  the 

25  senate  and  the  house  of  representatives.— The 

25-028  0-76-16  (Vol.  HI) 


3696 


449 

1  succeeding  paragraphs  of  this  subsection  are  enacted  by 

2  Congress  as  an  exercise  of  the  rulemaking  power  of  the 

3  Senate  and  the  House  of  Representatives,  respectively, 

4  and  as  such  they  shall  be  deemed  a  part  of  the  rules  of 

5  each  House,  respectively,  but  applicable  only  with  re- 

6  spect  to  the  procedure  to  be  followed  in  that  House  in  the 

7  case  of  resolutions  described  in  paragraph  (3)  ;  and  they 

8  shall  supersede  other  rules  only  to  the  extent  that  they 

9  are  inconsistent  therewith.  They  are  enacted  with  full 

10  recognition  of  the  constitutional  right  of  either  House  to 

11  change  the  rules  (so  far  as  relating  to  the  procedure  of 

12  that  House)  at  any  time,  in  the  same  manner  and  to  the 

13  same  extent  as  in  the  case  of  any  other  rule  of  that 

14  House. 

15  (3)  Resolution. — For  the  purpose  of  the  succeed- 

16  ing  paragraphs  of  this  subsection,   "resolution"  means 

17  only  a  concurrent  resolution  originating  in  the  House  of 

18  Representatives,  the  matter  after  the  resolving  clause  of 

19  which  is  as  follows:  "That  the  Congress  favors  the  pro- 

20  posed  revised  coverage  schedule  transmitted  to  Congress 

21  by    the    Pension    Benefit    Guaranty    Corporation    on 

22  ."f  the  blank  space  therein  being  filled  with  the 

23  date  on  which  the  corporation's  message  proposing  the 

24  rate  was  delivered. 
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1  (4)  Referral    of    RESOLUTION. — A    resolution 

2  shall  be  referred  to  the  Committee  on  Ways  and  Means 

3  and  the  Committee  on  Education  and  Labor  of  the  House 

4  of  Representatives  or  the  Committee  on  Finance  and  the 

5  Committee  on  Labor  and  Public  Welfare  of  the  Senate. 

6  (5)  Discharge  of  committee.— If  the  commit- 

7  tee  to  which  has  been  referred  a  resolution  has  not  re- 

8  ported  it  before  the  expiration  of  10  calendar  days  after 

9  its  introduction,  it  shall  then    (but  not  before)    be   in 

10  order  to  move  to  discharge  the  committee  from  further 

11  consideration  of  that  resolution,  or  to  discharge  the  com- 

12  mittee  from  further  consideration  of  any  other  resolution 

13  with  respect  to  the  proposed  adjustment  which  has  been 

14  referred  to  the  committee.  The  motion  to  discharge  may 

15  be  made  only  by  a  person  favoring  the  resolution,  shall 

16  be  highly  privileged  (except  that  it  may  not  be  made 

17  after  the  committee  has  reported  a  resolution  with  respect 

18  to  the  same  proposed  rate),  and  debate  thereon  shall  be 

19  limited  to  not  more  than  1  hour,  to  be  divided  equally 

20  between  those  favoring  and  those  opposing  the  resolution. 

21  An  amendment  to  the  motion  is  not  in  order,  and  it  is 

22  not  in  order  to  move  to  reconsider  the  vote  by  which  the 

23  motion  is  agreed  to  or  disagreed  to.  If  the  motion   to 

24  discharge  is  agreed  to  or  disagreed  to,  the  motion  may 

25  not  be  renewed,  nor  may  another  motion  to  discharge  the 
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1  committee  be  made  with  respect  to  any  other  resolution 

2  with  respect  to  the  same  proposed  rate. 

3  (6)  Consideration  of  resolution.— When  the 

4  committee  has  reported,   or  has  been  discharged  from 

5  further  consideration  of  a  resolution,  it  is  at  any  time 

6  thereafter  in  order  (even  though  a  previous  motion  to 

7  the  same  effect  has  been  disagreed  to)  to  move  to  pro- 

8  ceed  to  the  consideration  of  the  resolution.  The  motion  is 

9  highly  privileged  and  is  not  debatable.  An  amendment 

10  to  the  motion  is  not  in  order,  and  it  is  not  in  order  to 

11  move   to   reconsider   the   vote  by  which   the   motion   is 

12  agreed  to  or  disagreed  to.  Debate  on  the  resolution  shall 

13  be  limited  to  not  more  than  10  hours,  which  shall  be 

14  divided  equally  between  those  favoring  and  those  oppos- 

15  ing  the  resolution.  A  motion  further  to  limit  debate  is 

16  not  debatable.  An  amendment  to,  or  motion  to  recommit, 

17  the  resolution  is  not  in  order,  and  it  is  not  in  order  to 

18  move  to  reconsider  the  vote  by  which  the  resolution  is 

19  agreed  to  or  disagreed  to. 

20  (7)  Deb  at  ability  of  motions. — Motions  to  post- 

21  pone,   made  with  respect   to   the  discharge  from  com- 

22  mittee,  or  the  consideration  of,  a  resolution  and  motions 

23  to  proceed  to  the  consideration  of  other  business  shall 
^  be  decided  without  debate.  Appeals  from  the  decisions 
25  of  the  Chair  relating  to  the  application  of  the  rules  of 
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1  the  Senate  or  the  House  of  Representatives,  as  the  case 

2  may  be,  to  the  procedure  relating  to  a  resolution  shall  be 

3  decided  without  debate. 

4  (e)  Borrowing  Authority.— The  corporation  is  au- 

5  thorized  to  issue  to  the  Secretary  of  the  Treasury  notes  or 

6  other  obligations  in  an  aggregate  amount  of  not  to  exceed 

7  $100,000,000,  in  such  forms  and  denominations,  bearing 

8  such  maturities,  and  subject  to  such  terms  and  conditions  as 

9  may  be  prescribed  by  the  Secretary  of  the  Treasury.  Such 

10  notes  or  other  obligations  shall  bear  interest  at  a  rate  deter- 

11  mined  by  the  Secretary  of  the  Treasury,  taking  into  consider- 

12  ation  the  current  average  market  yield  on  outstanding  mar- 

13  ketable   obligations   of    the    United    States    of    comparable 

14  maturities  during  the  month  preceding  the  issuance  of  such 

15  notes  or  other  obligations  of  the  corporation.  The  Secretary 

16  of  the  Treasury  is  authorized  and  directed  to  purchase  any 

17  notes  or  other  obligations  issued  by  the  corporation  under  this 

18  subsection,  and  for  that  purpose  he  is  authorized  to  use  as  a 

19  public  debt  transaction  the  proceeds  from  the  sale  of  any  se- 

20  curities  issued  under   the   Second  Liberty   Bond  Act,    as 

21  amended,  and  the  purposes  for  which  securities  may  be  issued 

22  under  that  ^Act,  as  amended,  are  extended  to  include  any 

23  purchase  of  such  notes  and  obligations.  The  Secretary  of  the 

24  Treasury  may  at  any  time  sell  any  of  the  notes  or  other  obli- 
^  gations  acquired  by  him  under  this  subsection.  All  redemp- 
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1  tions,  purchases,  and  sales  by  the  Secretary  of  the  Treasury 

2  of  such  notes  or  other  obligations  shall  be  treated  as  public 

3  debt  transactions  of  the  United  States. 

4  PART  B— COVERAGE 

5  SEC.  421.  PLANS  COVERED. 

6  (a)  General  Rule. — Except  as  provided  by  subsec- 

7  tion  (c),  this  section  applies  to  any  plan  which,  for  a  plan 

8  year,  is,  or  has  been  determined  by  the  Secretary  of  the 

9  Treasury  to  be,  a  plan  described  in  section  401(a)  of  the 

10  Internal  Revenue  Code  of  1954,  or  which  meets  the  require- 

11  ments  of  section  404(a)(2)  of  such  Code.  For  purposes  of 

12  this  section,  a  successor  plan  is  deemed  to  be  a  continuation 

13  of  a  predecessor  plan.  For  this  purpose,  a  successor  plan  is  a 

14  plan  which  covers  a  group  of  employees  which  includes  sub- 

15  stantially   the  same  employees  as  a  previously  established 

16  plan,   and  provides  substantially  the  same  benefits  as  that 

17  plan  provided. 

18  (b)  Consent  by  Plans  To  Be  Covered  by  Title.— 

19  The  filing  of  a  return  under  section  6040  of  the  Internal 

20  Revenue  Code  of  1952  for  a  plan  claiming  treatment  as  a 

21  plan  to  which  part  I  of  subchapter  D  of  chapter  1  of  such 

22  Code  applies  shall  constitute  the  consent  of  that  plan  and  its 
2%  administrator  to  be  bound  by  the  provisions  of  this  title. 

24  (c)  Limitations. — This  section  shall  not  apply  to  any 

25  plan— 
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1  (1)  which  is  a  pension  plan  of  the  money  purchase 

2  type,  a  profit-sharing  plan,  or  a  stock  bonus  plan, 

3  (2)    established    and   maintained   by    the    United 

4  States,   a  State  or  political  subdivision  thereof,   or  a 

5  corporation  which  is  an  instrumentality  of  the  United 

6  States,  a  State  or  political  subdivision  thereof, 

7  (3)  established  and  maintained  by  a  church  or  a 

8  convention  or  association  of  churches  which  is  exempt 

9  from  tax  under  section  501  (a)  of  the  Internal  Revenue 

10  Code  of  1954,  unless — 

11  (A)  such  plan  has  notified  the  corporation,  in 

12  accordance  with  procedures  prescribed  by  the  cor- 

13  poration,  that  it  wishes  to  have  the  provisions  of  this 

14  title  apply  to  it, 

15  (B)  the  plan  is  established  and  maintained  for 

16  the  exclusive  benefit  of  employees  of  such  church  or 

17  convention  or  association  of  churches  who  are  em- 

18  ployed  exclusively  in  connection  with  one  or  more 

19  unrelated  trades  or  businesses  (within  the  meaning 

20  of  section  513  of  such  Code),  or 

21  (C)  the  plan  is  a  multiemployer  plan,  and  one 

22  or  more  of  the  employers  in  the  plan  is  not  a  church 

23  (or  a  convention  or  association  of  churches)  which 

24  is  exempt  from  tax  under  section  501(a)  of  such 

25  Code,  or 
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1  (4)  a  plan  established  and  maintained  by  a  fra- 

2  ternal  society,  order,  or  association  described  in  section 

3  501  (c)  (8)  or  (9)  of  such  Code  under  which  no  part  of 

4  the  contributions  to  or  under  the  plan  are  made  by  em- 

5  ployers  of  participants  in  the  plan. 

6  For  purposes  of  paragraph  (1)  of  this  subsection,  the  term 

7  "money  purchase  type"  does  not  include  a  plan  under  which 

8  a  fixed  benefit  is  promised  if  the  employer  or  his  representa- 

9  live  participated  in  the  determination  of  that  benefit. 

10  SEC.  422.  BENEFITS  COVERED. 

11  (a)   General  Rule. — Subject  to  the  limitations  con- 

12  tained  in  subsection  (b),  the  corporation  shall  guarantee  the 

13  payment  of  all  nonforfeitable  benefits  and  of  all  ancillary 

14  benefits  under  the  terms  of  a  plan  which  terminates  at  a  time 

15  when  section  421  applies  to  it.  For  purposes  of  this  sub- 

16  section,  the  term  "ancillary  benefit"  means  any  nonforfeit- 

17  able  benefit  other  than  a  nonforfeitable  retirement  benefit 

18  which  is  determined  by  the  corporation  to  be  insurable  as 

19  an  ancillary  benefit. 

20  (b)  Limitations  — 

21  (1)   New  benefits.— No  benefits  provided  by  a 

22  plan  in  effect  for  less  than  36  months  at  the  time  the 

23  plan  terminates  shall  be  guaranteed  under  this  section. 

24  For  purposes  of  this  paragraph,  the  time  a  successor 
2*>  plan  (within  the  meaning  of  section  421(a))  has  been 


3703 


456 

1  in  effect  includes  the  time  a  previously  established  plan 

2  (within  the  meaning  of  section  421(a))  was  in  effect. 

3  (2)  Benefit  increases.— The  amount  of  benefits 

4  described  in  subsection  (a)  shall  be  determined  without 

5  regard  to  any  amendment  of  the  plan  which  increases 

6  the  value  of  benefits  payable  with  respect  to  a  participant, 

7  if  such  amendment  was  made  within  the  36-month  pe- 

8  riod  preceding  the  date  on  which  the  plan  terminates. 

9  (3)    Maximum   guaranteed   benefit    under 

10  SINGLE  plan. — Except  as  provided  in  paragraphs  (8) 

11  and  (9),  the  amount  of  monthly  benefits  described  in 

12  subsection  (a)  provided  by  a  plan,  which  are  guaran- 

13  teed  under  this  section  with  respect  to  a  participant,  shall 

14  not  have  an  actuarial  value  whtch  exceeds  the  actuarial 

15  value  of  a  monthly  benefit  with  no  ancillary  benefits  in 

16  the  form  of  a  life  annuity  commencing  at  age  65  equal  to 

17  the  lesser  of — 

18  (A)  50  percent  of  his  average  monthly  gross 

19  income  from  his  employer  during  the  5  calendar 

20  year  period  (or,  if  less,  during  the  number  of  calen- 

21  dar  years  in  such  period  in  which  he  actively  par- 
2%  ticipates  in  the  plan)  preceding  the  calendar  year  in 

which  the  plan  terminates  (or  the  calendar  year  in 

24  which  he  is  no  longer  an  active  participant)  deter- 

25  mined  by  dividing  l/12th  of  the  sum  of  all  such 
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1  gross  income  by  the  number  of  such  calendar  years 

2  in  which  he  had  such  gross  income,  or 

3  (B)  $750  multiplied  by  a  fraction,  the  numera- 

4  tor  of  which  is  the  contribution  and  benefit  base  (de- 

5  termined  under  section  230  of  the  Social  Security 

6  Act)  in  effect  at  the  time  the  plan  terminates  and 

7  the  denominator  of  which  is  such  contribution  and 

8  benefit  base  in  effect  in  calendar  year  1974. 

9  The  actuarial  value  of  a  benefit   (including  ancillary 

10  benefits)  shall  be  determined  in  accordance  with  bylaws 

11  of  the  corporation.  For  purposes  of  subparagraph  (A), 

12  gross  income  within  the  meaning  of  section  911(b)  of 

13  the  Internal  Revenue  Code  of  1954  from  the  employer; 

14  and  the  5  calendar  year  period  taken  into  account  shall 

15  be  the  5  consecutive  calendar  years  period  which  yields 

16  the    largest    average    annual    gross    income    from     an 

17  employer. 

18  (4)  Maximum  amount  payable  usder  more 

19  teas  ose  plan. — Notwithstanding  paragraph  (3),  no 

20  person  shall  receive  from  the  corporation  with  respect  to 

21  a  participant  an  amount,  or  amounts,  that  has  an  actu- 

22  arial  value  which  exceeds  a  monthly  benefit  with  no  an- 
2^  ciliary  benefits  in  the  form  of  a  Hfe  annuity  commencing 

24  at  age  65  equal  to  the  amount  determined  under  para- 

25  graph  (3)  (B)  at  the  time  of  the  last  plan  termination. 
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1  (5)  Certain  participants.— 

2  (A)  This  paragraph  shall  apply  only  to  a  par- 

3  ticipant  who  is  covered  by  a  plan  as  an  owner- 

4  employee  (within  the  meaning  of  section  401  (c)  (3) 

5  of  such  Code)  on  any  day  during  the  plan  year  in 

6  which  the  plan  terminates  or  any  of  the  3  consecu- 

7  tive  plan  years  immediately  preceding  such  year. 

8  (B)   The  amount  of  monthly  benefits  otherwise 

9  payable  from  the  corporation  v:ith  respect  to  each 

10  participant  described  in  subparagraph  (A)  shall  be 

11  reduced  to  take  account  of  such  participant's  indi- 

12  vidua!  pro  rata  share  of  the  accumulated  funding 

13  deficiency    (as  defined  in   section   4971(a)    of   the 

14  Internal  Revenue  Code  of  1954)  at  the  time  the  plan 

15  terminates.  The  individual  pro  rata  share  shall  be 

16  equal  to  mch  accumulated  unfunded  deficiency  mul- 

17  tiplied  by  a  fraction,  the  numerator  of  which  is  the 

18  amount  of  benefits  otherxcise  payable  from  the  cor- 

19  poration   with   respect  to  such  participant  and  the 

20  denominator  of  v:hich  is  the  value  of  benefits  payable 

21  from  the  corporation  with  respect  to  all  such  par- 

22  ticipants  on  the  date  of  termination. 

23  (6)  Disqualification.— 

24  (A)  Disqualification  by  secretary.— No 
benefits   accrued   under   a   plan    after   the   date   on 
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1  which  the  Secretary  of  the  Treasury  or  his  delegate 

2  issues  notice  that  he  has  determined  that  any  trust 

3  which  is  a  part  of  a  plan  does  not  meet  the  re- 

4  quirements  of  section  401(a)  of  the  Internal  Bev- 

5  enue  Code  of  1954,  or  that  the  plan  does  not  meet 

6  the   requirements   of   section   404(a)(2)    of   such 

7  Code,  are  guaranteed  under  this  section  unless  such 

8  determination  is  erroneous.  This  subparagraph  shall 

9  not  apply  if  the  Secretary  or  his  delegate  subse- 

10  quently  issues  a  notice  that  such  trust  meets  the  re- 

11  quirements  of  section  401(a)  of  such  Code  or  that 

12  the  plan  meets  the  requirements  of  section  404(a) 

13  (2)  of  such  Code. 

14  (B)    Other  disqualifications.— No  bene- 

15  fits  accrued  under  a  plan  after  the  date  on  which 

16  an  amendment  of  the  plan  is  adopted  which  causes 

17  the  Secretary  of  the  Treasury  or  his  delegate  to 

18  determine  that  any  trust  under  the  plan  has  ceased 

19  to  meet  the  requirements  of  section  401(a)   of  the 

20  Internal  Bevenue  Code  of  1954  or  that  the  plan 

21  has  ceased  to  meet  the  requirements  of  section  404 

22  (a)(2)  of  such  Code,  are  guaranteed  under  this 
section  unless  such  determination  is  erroneous.  This 
subparagraph  shall  not  apply  if  the  amendment  is 
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1  revoked   as   of   the   date    it    was  first    effective    or 

2  amended  to  comply  with   such   requirements. 

3  SEC.  423.  CONTINGENT  LIABILITY  COVERAGE. 

4  (a)   In  General. — The  corporation   is  authorized  to 

5  insure   any  employer   who   maintains   or   contributes   to   or 

6  under  a  plan  to  which  section  421  applies  against  the  pay- 

7  ment  of  any  liability  which  would  be  imposed  on  him  under 

8  part  D  of  this  title  in  the  event  of  a  termination  of  that  plan. 

9  (b)  Premiums. — The  corporation  is  authorized  to  pre- 

10  scribe  and  collect,  in  such  manner  as  it  deems  to  be  appropri- 

11  ate,  premiums  for  insurance  offered  under  subsection    (a). 

12  Such  premiums  shall  be  determined  by  the  corporation  and 

13  revised  by  it  from  time  to  time  as  may  be  necessary,  without 

14  regard  to  the  provisions  of  section   403(d),   and  shall   be 

15  chargeable  at  a  rate  sufficient  to  fund  any  payments  by  the 

16  corporation   which   become   necessary  under  any  such   con- 

17  tract  of  insurance. 

18  (c)  Contingent  Liability  Coverage— Xo  payment 

19  shall  be  mads  by  the  corporation  under  any  contract  of  in- 

20  surance  entered  into  under  this  section  with  an  employer  for 

21  contingent  liability  arising  with  respect  to  any  benefit  unless 

22  the  premiums  under  such   contract  have  been   paid  by  the 

23  employer  and  such  contract  has  been  in  effect  (with  respect 

24  to  any  such  benefit)  for  more  than  60  months. 
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1  (d)  No  Payment  if  Employer  Remains  in  Busi- 

2  NESS. — No  payment  shall  be  made  by  the  corporation  under 

3  any  contract  of  insurance  entered  into  by  it  under  this  section 

4  with  respect  to  the  contingent  liability  of  any  employer  who, 

5  within  the  meaning  of  section  462(f),  remains  in  business 

6  after  the  termination  of  the  plan  with  respect  to  which  the 

7  contingent  liability  arose. 

8  (e)  Other  Insurance. — Nothing  in  this  section  shall 

9  be  considered  to  preclude  the  purchase  by  an  employer  of 

10  insurance  from  any  other  person,  or  to  limit  the  circum- 

11  stances  under  which  that  insurance  is  payable,  or  in  any  way 

12  to  limit  the  terms  and  conditions  of  such  insurance. 

13  SEC.    424.    OTHER    RISKS. 

14  The  corporation  is  authorized  to  insure  (subject  to  the 

15  limitations  of  section  422  (b)  (4) )    the  payment   of   other 

16  classes  of  benefits  under  a  plan  wherever  feasible,  to  prescribe 

17  the  terms  and  conditions  of  such  insurance,  and  to  establish 

18  and  collect  such  premiums  as  may  be  necessary. 

19  PART  C— TERMINATIONS 

20  SEC.  441.  TERMINATION  BY  PLAN  ADMINISTRATOR. 

21  (a)  General  Rule. — Before  the  effective  date  of  the 

22  termination  of  a  plan,  the  plan  administrator  shall  file  a 

23  notice  with  the  corporation  that  the  plan  is  to  be  terminated 

24  and  for  a  period  of  90  days  thereafter  the  plan  administrator 

25  shall  pay  no  amount  pursuant  to  the  termination  procedure 
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1  of  the  plan  unless,  before  the  expiration  of  such  period,  he 

2  receives  a  notice  of  sufficiency  under  subsection  (b).  There- 

3  after,  the  plan  administrator  shall  proceed  with  the  termina- 

4  tion  of  the  plan  in  a  manner  consistent  with  section  444. 

5  (b)  Notice  of  Sufficiency. — //  the  corporation  de- 

6  termines  that,   after  application  of  section  444,   the  assets 

7  held  under  the  plan  are  sufficient  to  discharge  when  due 

8  all  obligations  of  the  plan  with  respect  to  benefits  guaranteed 

9  under  section  422  (without  regard  to  section  422(b)(5) ), 

10  it  shall  notify  the  plan  administrator  of  such  determination 

11  as  soon  as  practicable. 

12  (c)  Notice  of  Insufficiency.— If,  within  a  period 

13  of  90  days  after  a  notice  of  termination  is  filed  by  a  plan 

14  administrator  pursuant  to  subsection   (a),   the  corporation 

15  finds  that  it  is  unable  to  determine  that,  after  application 

16  of  section  444,  the  assets  held  under  the  plan  are  sufficient 

17  to  discharge  when  due  all  obligations  of  the  plan  with  respect 

18  to  benefits  guaranteed  under  section  422  (without  regard  to 

19  section  422(b)(5)),  it  shall  notify  the  plan  administrator 

20  within  such  90-day  period  of  such  finding.  Upon  issuance 

21  of  such  notice,  the  plan  shall  be  treated  as  if  it  had  been 

22  terminated  by  the  corporation  under  section  442  on  the  date 

23  such  notice  is  issued. 

24  (d)  Extension  of  Time.— The  corporation  and  the 

25  plan  administrator  may  agree  to  extend  the  90-day  period 
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1  provided  by  this  section  by  a  written  agreement  signed  by  the 

2  corporation  and  the  plan  administrator  before  the  expiration 

3  of  the  90-day  period.  Such  agreement  shall  extend  the  90- 

4  day  period  in  accordance  with  the  agreement.  The  90-day 

5  period  may  be  further  extended  by  subsequent  written  agree- 

6  ments  signed  by  the  corporation  and  the  plan  administrator 

7  made  before  the  expiration  of  a  previously  agreed  upon  ex- 

8  tension  of  the  90-day  period.  Any  extension  may  be  made 

9  upon  such  terms  and  conditions  (including  the  payment  of 

10  benefits)  as  are  agreed  upon  by  the  corporation  and  the  plan 

11  administrator. 

12  (e)  Subsequent  Insufficiency.— If  in  terminating 

13  the  plan  as  authorized  by  this  section,  the  plan  administrator 

14  finds  that  the  plan  is  unable,  or  will  be  unable,  to  pay  when 

15  due,  benefits  guaranteed  under  section  422  (without  regard 

16  to  section  422(b)  (5) )   the  plan  administrator  shall  notify 

17  the  corporation  of  such  finding  as  soon  as  practicable  there- 

18  after.  If  the  corporation  concurs  with  the  finding  of  the  plan 

19  administrator,  it  shall  terminate  the  plan  under  section  442. 

20  (f)  Certain  Amendments  of  Plan.— For  purposes 

21  of  subsection  (a),  a  plan  with  respect  to  which  benefits  are 

22  guaranteed  under  section  422  shall  be  treated  as  terminated 

23  upon  the  adoption  of  an  amendment  to  such  plan,  if,  after 

24  giving  effect  to  such  amendment,  the  plan  is  a  plan  described 

25  in  section  421(c)(1). 
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1  SEC.    442.    TERMINATION   BY   PENSION   BENEFIT   GUAR- 

2  ANTY    CORPORATION. 

3  (a)    Preliminary  Determination. — The  corpora- 

4  tion  may  institute  proceedings  under  this  section  to  terminate 

5  a  plan  whenever  it  determines  that — 

6  (1)  the  plan  has  not  met  the  minimum  funding 

7  standard  required  under  section  4971  of  the  Internal 

8  Revenue  Code  of  1954,   or  has  been  notified  by  the 

9  Secretary  of  the  Treasury  that  a  notice  of  deficiency 

10  under  section  6212  of  such  Code  has  been  mailed  with 

11  respect  to  the  tax  imposed  under  section  4972(a)  of  such 

12  Code, 

13  (2)  the  plan  is  unable  to  pay  benefits  when  due  to 

14  the  extent  guaranteed  under  section  422  (without  regard 

15  to  section  422  (b)  (5)  ) , 

16  (3)  the  reportable  event  described  in  section  443 

17  (b)  (8)  has  occurred,  or 

18  (4)  the  liability  of  the  corporation  may  reasonably 

19  be  expected  to  increase  substantially  if  the  plan  is  not 

20  terminated. 

21  (b)    Notice    to    Plan.— Whenever    the    corporation 

22  makes  a  determination  under  subsection  (a)  with  respect  to 

23  a  plan  it  may,  upon  notice  to  the  plan,  apply  to  the  appro- 

24  priate  United  States  district  court  for  the  appointment  of  a 

25  trustee  to  administer  the  plan  with  respect  to  which  the  de- 

25-028  O  -  76  -  17  (Vol.  m) 
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1  termination  is  made  pending  the  issuance  of  a  decree  under 

2  subsection  (c)  ordering  the  termination  of  the  plan.  If  within 

3  3  business  days  after  the  filing  of  an  application  under  this 

4  subsection,  or  such  other  period  as  the  court  may  order,  the 

5  administrator  of  the  plan  shall  consent  to  the  appointment  of 

6  a  trustee,  or  fail  to  show  why  a  trustee  should  not  be  ap- 

7  pointed,  the  court  may  grant  the  application  and  appoint  a 

8  trustee  to  administer  with  plan  in  accordance  with  its  terms 

9  until  the  corporation  determines  thai  the  plan  should  be  ter- 

10  minated  or  that  termination  is  unnecessary. 

11  (c)  Application  for  Decree.— If  the  corporation 

12  has  issued  a  notice  under  this  section  to  a  plan  administrator 

13  and  (whether  or  not  a  trustee  has  been  appointed  under 

14  subsection    (b))    has  determined  that   the  plan  should  be 

15  terminated,  it  may,  upon  notice  to  the  plan  administrator, 

16  apply  to  the  appropriate  United  States  district  court  for  a 

17  decree  adjudicating   that  the  plan  must  be  terminated  in 

18  order  to  protect  the  interests  of  the  participants  and  to  avoid 

19  any  further  deterioration  of  the  financial  condition  of  the 

20  plan  or  any  further  increase  in  the  liability  of  the  fund.  Upon 

21  granting  a  decree  for  which  the  corporation  has  applied 

22  under  this  subsection  the  court  shall  authorize  the  trustee 

23  appointed  under  subsection  (b)  (or  appoint  a  trustee  if  one 

24  has  not  been  appointed  under  such  subsection  and  authorize 
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1  him)  to  terminate  the  plan  in  accordance  ivilh  the  provisions 

2  of  section  444. 

3  (d)  Powers  and  Duties  of  the  Trustee  — 

4  (1)  Powers  — 

5  (A)    Powers   before   issuance   of   de- 

6  cree. — A   trustee  appointed  under  subsection    (b) 

7  shall,  until  the  issuance  of  a  decree  under  subsection 

8  (c) ,  have  the  power — 

9  (i)  to  do  any  act  authorized  by  the  plan  or 
10  this  title  to  be  done  by  the  plan  administrator 
H                           or  any  trustee  of  the  plan; 

12  (ii)  to  require  the  transfer  of  all  (or  any 

13  part)  of  the  assets  and  records  of  the  plan  to 

14  himself  as  trustee. 

15  (Hi)  to  invest  any  assets  of  the  plan  which 
1"  he  holds  in  accordance  with  the  provisions  of 
1^                          the  plan  and  applicable  rules  of  law; 

1®  (iv)  to  limit  payment  of  benefits  under  the 

1^  plan   to   amounts  guaranteed   by  section   422 

***  (without  regard  to  section  422(b)(5))   or  to 

continue  payment  of  some  or  all  of  the  benefits 
which  were  being  paid  prior  to  his  appointment; 
23  and 

(v)  to  do  such  other  acts  as  he  deems  neces- 
sary  to  continue  operation  of  the  plan  without 
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1  increasing  the  political  liability  of  the  corpora- 

2  tion,  if  such  acts  may  be  done  under  the  provi- 

3  sions  of  the  plan. 

4  If    the   court   which    application   is    made    under 

5  subsection  (c)  dismisses  the  application  with  prej- 

6  udice,  or  if  the  corporation  fails  to  apply  for  a 

7  decree  under  subsection  fc)  within  30  days  after 

8  the  date  on  which  the  trustee  is  appointed,  the  trustee 

9  shall  transfer  all  assets  and  records  of  the  plan  held 

10  by  him  to  the  plan  administrator  within  3  business 

11  days  after  such  dismissal  or  the  expiration  of  such 

12  30-day  period,  and  shall  not  be  liable  to  the  plan  or 

13  any  other  person  for  his  acts  as  trustee  except  for 

14  willful  misconduct. 

15  (B)  Powers  upon  issuance  of  decree.— 

16  If  the  court  to  which  an  application  is  made  under 

17  subsection  (c)  issues  the  decree  requested  in  such 

18  application,  the  trustee  shall  have  the  power — 

19  (i)  to  pay  benefits  under  the  plan  in  ac- 

20  cordance  with  the  provisions  of  section  444, 

21  (H)  to  collect  for  the  plan  any  amounts  due 

22  the  plan, 

23  (m)  to  receive  any  payment  made  by  the 

24  corporation  to  the  plan  under  this  title, 

25  (iv)  to  commence,  prosecute,  or  defend  on 
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1  behalf  of  the  plan  any  suit  or  proceeding  involv- 

2  ing  the  plan,  other  than  a  suit  or  proceeding  in 

3  which  the  corporation  is  an  adverse  party, 

4  (v)   to  issue,  publish,  or  file  such  notices. 

5  statements,  and  reports  as  may  be  required  by 

6  the  corporation  or  any  order  of  the  court. 

7  (vi)  to  liquidate  the  plan  assets,  and 

8  (vii)  to  do  such  other  acts  as  may  be  nec- 

9  essary  to  comply  with  this  title  or  any  order  of 

10  the  court  and  to  protect  the  interests  of  plan 

11  part icipa n ts  and  ben eficia ries . 

12  (2)    XOTICE    TO    ISTERESTED    PARTIES— As  SOOn 

13  cis  practicable  after  his  appointment,   the  trustee  shall 

14  give  notice  to  interested  parties  of  the  institution  of  pro- 

15  ceedings  under  this  title  to  determine  whether  the  plan 

16  should  be  terminated  or  to  terminate  the  plan,  whichever 
IT  is  applicable.  For  purposes  of  this  paragraph,  the  term 

18  "interested  party"  means — 

19  (A)  the  plan  administrator, 

20  (B)  each    participant    in    the   plan    and   each 
-1  beneficiary  of  a  deceased  participant,   and 

-~  (C)  each    employer    who    may    be    subject    to 

23  liability  under  section  462. 

(3)    Duties. — Except    to    the    extent    inconsistent 
with  the  provisions  of  this  Act,  or  as  may  be  otherwise 
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1  ordered  by  the  court,  a  trustee  appointed  under  this  sec- 

2  tion  shall  be  subject  to  the  same  duties  as  a  trustee 

3  appointed  under  section  47  of  the  Bankruptcy  Act. 

4  (e)  Effect  of  Other  Pending  Actions.— An  ap- 

5  plication  by  the  corporation  under  this  section  may  be  filed 

6  notwithstanding  the  pendency  in  the  same  or  any  other  court 

7  of  any  bankruptcy,  mortgage  foreclosure,  or  equity  receiver- 

8  ship  proceeding,  or  any  proceeding  to  reorganize,  conserve, 

9  or  liquidate  such  plan  or  its  property,  or  any  proceeding  to 

10  enforce  a  lien  against  property  of  the  plan. 

11  (f)  Executive  Jurisdiction  Over  Plan.— Upon 

12  the  filing  of  an  application  for  the  appointment  of  a  trustee 

13  or  the  issuance  of  a  decree  under  this  section,  the  court  to 

14  which  an  application  is  made  shall  have  exclusive  jurisdiction 

15  of  the  plan  involved  and  its  property  wherever  located,  with 

16  the  powers,  to  the  extent  consistent  with  the  purposes  of  this 
17'  section,  of  a  court  of  bankruptcy  and  of  a  court  in  a  pro- 
lg  ceeding  under  chapter  X  of  the  Bankruptcy  Act.  Pending 

19  an  adjudication  under  subsection  (c)  such  court  shall  stay, 

20  and  upon  appointment  by  it  of  a  trustee  as  provided  in  this 

21  section  such  court  shall  continue  the  stay  of,  any  pending 

22  bankruptcy,   mortgage  foreclosure,    equity   receivership,    or 

23  other  proceeding  to  reorganize,  conserve,  or  liquidate  the  plan 

24  or  its  property  and  any  other  suit  against  any  receiver,  con- 

25  servator,  or  trustee  of  the  plan  or  its  property.  Pending  such 
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1  adjudication  and  upon  the  appointment  by  it  of  such  trustee, 

2  the  court  may  stay  any  proceeding  to  enforce  a  lien  against 

3  property  of  the  plan  or  any  other  suit  against  the  plan. 

4  (g)  Appropriate  Court. — An  action  under  this  sub- 

5  section  may  be  brought  in  the  judicial  district  where  the  plan 

6  administrator  resides  or  is  doing  business  or   where   any 

7  property  of  the  trust  forming  a  part  of  the  plan  is  situated. 

8  A  district  court  in  which  such  action  is  brought  may  issue 

9  process  with  respect  to  such  action  in  any  other  judicial 

10  district. 

11  SEC.    443.    REPORTABLE    EVENTS. 

12  (a)  Report  of  Event.— Within  30  days  after  the 

13  occurrence  of  a  reportable  event,  the  plan  administrator  shall 

14  notify  the  corporation  that  such  event  has  occurred. 

15  (b)  Occurrence  of  Reportable  Event.— For  pur- 

16  poses  of  this  section  a  reportable  event  occurs — 

17  (1)    LOSS  OF  QUALIFIED  OR  EXEMPT  STATUS  BY 

18  TRUST. — At  the  time  the  Secretary  of  the  Treasury  issues 

19  notice  that  he  has  determined  that  any  trust  which  is  a 

20  part  of  the  plan  and  which  has  previously  qualified  under 

21  section  401(a)  of  the  Internal  Revenue  Code  of  1954, 

22  or  which  the  Secretary  of  the  Treasury  has  previously 

23  determined  has  so  qualified,  has  ceased  to  so  qualify,  or 

24  ceased  to  be  exempt  from  tax  under  section  501(a)  of 

25  such  Code: 
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1  (2)    LOSS   OF   QUALIFIED   STATUS  BY   PLAN.— At 

2  the  time  the  Secretary  of  the  Treasury  issues  notice  that 

3  he  has  determined  that  a  plan  which  has  previously 

4  satisfied  the  requirements  of  section  404(a)(2)  of  the 

5  Internal  Revenue  Code  of  1954  or  which  the  Secretary 

6  of  the  Treasury  has  previously  determined  has  satisfied 

7  such  requirements,  has  ceased  to  satisfy  such  require- 

8  ments; 

9  (3)  Benefit  decreased.— At  the  time  an  amend- 

10  ment  of  the  plan  is  adopted  if,  under  the  amendment, 

11  the  benefit  payable  with  respect  to  any  participant  may 

12  be  decreased; 

13  (4)  Decrease  in  participants.— At  the  time 

14  the  number  of  active  participants  is  less  than  80  percent 

15  of  the  number  of  such  participants  at  the  beginning  of 

16  the  plan  year  or  less  than  75  percent  of  the  number  of 

17  such  participants  at  the  beginning  of  the  previous  plan 

18  year; 

19  (5)    Termination  under  internal  revenue 

20  code. — At  the  time  the  Secretary  of  the  Treasury  deter- 

21  mines  that  there  has  been  a  termination  or  partial  ter- 

22  mination  of  the  plan  or  a  complete  discontinuance  of  con- 

23  tributions  thereunder,  within  the  meaning  of  section  401 

24  (a)  (7)  of  the  Internal  Revenue  Code  of  1954; 
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!  (6)    Failure    to    meet    minimum    funding 

2  standard. — At    the   time   the   plan   fails   to   meet    the 

3  minimum  funding  standard  under  section  4971  of  the 

4  Internal  Revenue  Code  of  1954; 

5  (7)  Plan  unable  to  pay  benefits.— At  the  time 

6  a  plan  is  unable  to  pay  benefits  thereunder  when  due;  or 

7  (8)  Certain  distributions.— At  the  time  there  is 

8  a  distribution  under  a  plan  to  a  participant  who  is  an 

9  owner-employee  (within  the  meaning  of  section  401(c) 

10  (3)   of  the  Internal  Revenue  Code  of  1954)   if  such 

11  distribution  is  made  other  than  on  account  of  death  or 

12  disability,  exceeds  $10,000,  and  results  in  the  creation 

13  of,  or  an  increase  in,  unfunded  vested  liabilities  under 

14  the  plan. 

15  (c)  Notification  by  Secretary  of  the  Treas- 

16  URY. — The  Secretary  of  the  Treasury  shall  notify  the  cor- 

17  poration  whenever  he  makes  a  determination  described  in 

18  paragraph  (1)  or  (5)   of  subsection  (b),  issues  the  notice 

19  described  in   paragraph    (2)    of  such  subsection,   mails  a 

20  notice  of  deficiency  under  section  6212  of  the  Internal  Reve- 

21  nue    Code  of  1954  to  a  plan  with  respect  to  the  tax  imposed 

22  under  section  4972(a)  of  such  Code,  or  obtains  any  other 

23  information  with  respect  to  a  plan  which  constitutes  a  re- 

24  portable  event. 
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1  SEC.    444.    ALLOCATION    OF    ASSETS. 

2  As  soon  as  practicable  after  the  termination  of  a  plan 

3  to  which  section  421  applies,  the  plan  administrator  shall  al- 

4  locate  the  assets  of  the  plan  as  follows: 

5  (1)  Certain  employee  contributions.— In  the 

6  case  of  a  plan  which  provides  for  employee  contributions 

7  other  than  mandatory  contributions,  the  portion  of  an 

8  employee's  accrued  benefit  derived  from  such  employee 

9  contributions  shall  be  treated  as  an  accrued  benefit  de- 

10  rived  from  contributions  under  a  plan  other  than  a  plan 

11  to  which  section  421  applies,  and,  before  applying  para- 

12  graph  (2),  assets  shall  first  be  allocated  to  such  other 

13  plan  in  accordance  with  the  account  balances  of  the  par- 

14  ticipants  in  such  other  plan. 

15  (2)    Mandatory   contributions.— Assets  shall 

16  first  be  allocated  to  each  participant  to  the  extent  of  his 

17  total  mandatory  contributions.  In  the  event  that  the  assets 

18  are  insufficient  for  this  purpose,  the  assets  shall  be  so 

19  allocated  pro  rata. 

20  (3)  Benefits  in  pay  status  for  at  least  s 

21  full  years. — //  the  assets  of  the  plan  exceed  the  total 

22  amount  allocated  under  paragraphs  (1)  and  (2),  the 

23  remaining  assets  shall  be  allocated  to  each  participant 

24  who  began  to  receive  payment  of  benefits  not  less  than  3 

25  years  prior  to  the  time  the  plan  terminates  to  the  extent 
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1  not  included  in  paragraphs  (1)   and  (2)   and  to  the 

2  extent  of  the  excess  of  the  present  value  (as  of  the  date 

3  on  which  the  plan  terminated)  of  his  benefits  (at  the 

4  level  in  effect  36  months  prior  to  the  date  of  termina- 

5  Hon)  over  his  total  mandatory  contributions  under  the 

6  plan.  If  the  assets  of  the  plan  are  insufficient  for  this  pur- 

7  pose,  the  assets  remaining  after  the  allocation  described 

8  in  paragraphs  (1)  and  (2)  shall  be  so  allocated  pro 

9  rata. 

10  (4)  Other  guaranteed  benefits.— If  the  assets 

H  of  the  plan  exceed  the  total  amounts  allocated  under 

12  paragraphs   (1),   (2),  and  (3),  the  remaining  assets 

13  shall  be  allocated  to  each  participant  to  the  extent  of  the 

14  present  value  of  all  other  benefits  guaranteed  under 

15  section  422    (without  regard  to  section  422(b)(5)). 

16  //  the  assets  of  the  plan  are  insufficient  for  this  pur- 

17  pose,  the  assets  remaining  after  the  allocations  described 

18  in  paragraphs  (1)  and  (2)  shall  be  so  allocated  pro 

19  rata   with   respect   to   all  such   other  benefits  of  each 

20  participant. 

21  For  purposes  of  this  section,  "mandatory  contributions"  are 

22  amounts  contributed  to  the  plan  by  the  participant  which 

23  are   required  as   a  condition   of  employment,   as   a  condi- 

24  fa'ow  of  participation  in  such  plan,  or  in  order  to  obtain 

25  benefits  under  the  plan  attributable  to  employer  contribu- 
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1  turns.  For  this  purpose  the  total  amount  of  mandatory  con- 

2  tributions  of  a  participant  is  the  amount  of  such  contribu- 

3  tions   reduced    (but  not   below  zero)    by   the  sum   of  the 

4  amounts  paid  or  distributed  to  him  under  the  plan  prior  to 

5  such  termination. 

6  SEC.  445.  RECAPTURE  OF  CERTAIN  PAYMENTS. 

7  (a)  Authority. — To  the  extent  the  Corporation  would 

8  not  otherwise  have  the  power  under  this  title  to  undertake 

9  the  action  described  in  this  section  with  respect  to  a  plan, 

10  the  Corporation  shall  have  such  power  with  respect  to  any 

11  plan  which   affects  interstate   commerce.   For   purposes   of 

12  this  section,  a  plan  affects  commerce  if  a  labor  dispute  con- 

13  cerning  the  plan  would  hinder  or  obstruct  commerce  or  the 

14  free  flow  of  commerce. 

15  (b)    Recapture. — Except  as  provided  in  subjection 

16  (c),  ^e  Corporation  is  authorized  to  recover  from  a  partici- 

17  pant   the    recoverable    amount   of   all   payments   from    the 

18  plan   to   him   which   commenced  within   the   3-year  period 

19  immediately    preceding    the    time    the    plan  is    terminated. 

20  The  recoverable  amount  is  the  sum  of  all  payments  actually 

21  received  by  the  participant  reduced  by   (1)    the   amounts 

22  such  participant  would  have  received  during  such  3-year 

23  period  if  he  had  elected  at  the  time  of  the  first  such  pay- 

24  ment  to  receive  his  interest  in  the  plan  as  a  monthly  benefit 

25  equivalent  to  a  monthly  benefit  with  no  ancillary  benefit  in 
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1  the  form  of  a  life  annuity  commencing  at  age  65  and  (2) 

2  the  present  value  at  the  time  of  termination  of  the  bene- 

3  fits  guaranteed   under   this   title   to    the   extent   such    bene- 

4  fits  exceed  his  pro  rata  share  of  the  corporation  liability 

5  (determined  under  section  461).  Such  pro  rata  share  shall 

6  be  determined  in  accordance  with  bylaws  or  rules  of  the 

7  corporation. 

8  (c)  Special  Rules.— 

9  (1)  Certain  distributions.— In  the  event  of  a 

10  distribution  described  in  section  443(b)(8)  the  3-year 

11  period  referred  to  in  subsection  (b)  shall  not  commence 

12  until  the  date  on  which  the  corporation  is  notified  of  the 

13  distribution. 

14  (2)    NO   RECOVERY   FOR    DEATH    OR    DISABILITY 

15  DISTRIBUTIONS. — The  corporation  shall  not  recover  any 

16  payment  made  from  a  plan  after  or  on  account  of  the 

17  death  of  a  participant,  or  on  account  of  his  disability 

18  (if  he  is  receiving  disability  benefits  under  the  Social 

19  Security  Act  with  respect  to  that  disability) . 

20  (3)    Waiver. — The  corporation  is  authorized  to 

21  waive,  in  whole  or  in  part,  the  recovery  of  any  amount 

22  which  it  is  authorized  to  recover  under  this  part  in  any 

23  case  in  which  it  determines  that  substantial  economic 

24  hardship  would  result  to  the  participant  or  his  bene- 

25  ficiaries  from  whom  such  amount  is  recoverable. 
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1  SEC.  446.  REPORT  BY  CORPORATION. 

2  The  corporation  shall  furnish  to  the  trustee  and  file  with 

3  the  court  a  report  setting  forth — 

4  (1)   the  amount  of  benefits  payable  with  respect  to 

5  each  participant  under  a  plan  to  be  terminated, 

6  (2)    the  amount  of  benefits  guaranteed  under  sec- 

7  tion  422  which  are  payable  with  respect  to  each  partic- 

8  ipant  in  the  plan, 

9  (3)   the  present  value,  as  of  the  time  of  termination, 

10  of  the  aggregate  amount  of  benefits  payable  under  section 

11  422  (determined  without  regard  to  section  422(b)(5)), 

12  (4)  the  fair  market  value  of  the  assets  of  the  plan 

13  at  the  time  of  termination, 

14  (5)   the   computations   under  section  444,   and  all 

15  actuarial  assumptions  under  which  the  items  described 

16  in  paragraphs  (1)   through  (4)  were  computed,  and 

17  (8)  such  other  information  with  respect  to  the  plan 

18  as  the  trustee  may  require  in  order  to  terminate  the  plan. 

19  PART  D— LIABILITY 

20  SEC.    461.    CORPORATION    LIABILITY. 

21  The  liability  of  the  corporation  with  respect  to  a  plan 

22  which   is  terminated  under  this  title  shall  be  equal  to  the 

23  present  value,  as  of  the  time  of  termination,  of  the  aggregate 

24  amount  of  benefits  guaranteed  under  section  422  (determined 

25  v.-ithout  regard  to  section  422(b)(5) )K  to  the  extent  not  pro- 
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1  vided  for  by  the  fair  market  value  of  the  assets  of  the  plan, 

2  at  such  time,  allocated  in  a  manner  consistent  with  the  re- 

3  quirements  of  section  444.  This  amount  shall  be  payable  from 

4  the  fund  described  in  section  403. 

5  SEC.  462.  LIABILITY  OF  EMPLOYER. 

6  (a)  Employers  Liable. — This  section  applies  to  any 

7  employer  who  maintained  a  plan  (other  than  a  multiem- 

8  ployer  plan)  at  the  time  it  was  terminated  by  the  corpora- 

9  tion,  but  does  not  apply — 

10  (1)   to  an  employer  who  maintained  a  plan  with 

11  respect  to  which  he  paid  the  annual  optional  premium 

12  described  in  paragraphs  (2)  (C)  and  (3)  (B)  of  section 

13  403(b)  for  each  of  the  5  plan  years  immediately  pre- 

14  ceding  the  plan  year  during  which  the  plan  terminated 

15  unless  the  employer  remains  in  business  (as  defined  in 

16  subsection  (f)  ),  or 

17  (2)  to  the  extent  of  any  liability  arising  out  of  the 

18  insolvency  of  a  qualified  insurance  carrier  (as  defined 

19  in  section  301  (4)  of  this  Act) . 

20  (b)  Amount  of  Liability.— Any  employer  to  which 

21  this  section  applies  shall  be  liable  to  the  Corporation,  in  an 

22  amount  equal  to  the  lesser  of — 

23  (1)    the   amount  finally  determined  under  section 

24  461,  or 
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1  (2)  30  percent  of  the  net  worth  of  such  employer 

2  determined  as  of  the  day  120  days  prior  to  the  date  of 

3  termination,  without  regard  to  any  liability  under  this 

4  section. 

5  (c)  Net  Worth. — For  purposes  of  subsection  (b)  (2) 

6  the  net  worth  of  an  employer  means — 

7  (1)   in  the  case  of  a  corporation  whose  stock  is 

8  traded  on  a  national  exchange,  the  aggregate  value  of 

9  such  corporations  stock,  and 

10  (2)  in  the  case  of  any  other  employer,  the  fair  mar- 

11  ket  value  of  its  assets  less  its  liabilities  determined  in  a 

12  manner  consistent  with  section  2031  of  the  Internal  Re- 

13  venue  Code  of  1954. 

14  (d)  Subordination  of  Debt.— If  any  employer  or 

15  employers  liable  to  the  corporation  under  this  section  or  sec- 

16  Hon  464  neglects  or  refuses  to  repay,  after  demand,  the  amount 

17  of  such  liability  (including  the  interest)  there  shall  be  a  lien 

18  in  favor  of  the  United  States  upon  all  property  and  rights 

19  of  property,  whether  real  or  personal,   belonging  to  such 

20  employer  or  employers,   against  the  interest  of  any  other 

21  creditor  of  such  employer  or  employers,  other  than  a  lien 

22  under  section  6321  or  6324  of  the  Internal  Revenue  Code 

23  of  1954  (relating  to  lien  for  taxes),  or  a  lien  or  other  secu- 

24  rity  interest  perfecting  not  later  than  30  days  after  termina- 

25  tion  securing  an  obligation  incurred  by  such  employer  or 


3727 


480 

1  employers  prior  to  termination.  Notwithstanding  the  provi- 

2  sions  of  the  preceding  sentence,  if  the  corporation  determines, 

3  with  the  consent  of  the  board  of  directors,  that  subordination 

4  of  the  lien  to  any  other  creditor  of  the  employer  or  employers 

5  would  not  adversely  affect  the  collection  of  such  liability,  or 

6  that  the  amount  realizable  by  the  corporation  from  the  prop- 

7  erty  to  which  the  lien  attaches  will  ultimately  be  increased 

8  by  such  subordination,  and  that  the  ultimate  collection  of 

9  the  liability  will  be  facilitated  by  such  subordination,  and 

10  the  corporation  issues  a  certificate  of  subordination  of  the 

11  lien  with  respect  to  such  property,  or  any  part  thereof. 

12  (e)  Successor  Liability.— For  purposes  of  this  sec- 

13  tion  the  folloiving  rules  apply  in  the  case  of  certain  corpora- 
ls tion  reorganizations — 

15  (1)  Change  in  identity,  etc.— If  an  employer 

16  ceases   to   exist   by   reason   of   a   reorganization    which 

17  involves  a  mere  change  in  identify,  form,  or  place  of 

18  organization,  however  effected,  a  successor  corporation 

19  resulting  from  such  reorganization  shall  be  treated  as 

20  the  employer  to  whom  this  section  applies. 

21  (2)  Liquidation  into  parent. — //  an  employer 

22  ceases  to  exist  by  reason  of  a  liquidation  into  a  parent 

23  corporation,  the  parent  corporation  shall  be  treated  as 
the  employer  to  whom  this  section  applies. 


24 
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2  (3)  Reorganization . — If  an  employer  ceases  to 

2  exist  by  reason  of  a  merger  or  consolidation,  the  suc- 

3  cessor  corporation  shall  be  treated  as  the  employer  to 

4  whom  this  section  applies. 

5  (f)  Remaining  in  Business.— For  purposes  of  subsec- 

6  tion  (a),  an  employer  shall  be  considered  to  remain  in  busv- 

7  ness  if,  during  the  plan  year  within  which  the  plan  terminates 

8  or  the  36-month  period  following  the  date  of  termination,  the 

9  employer — 

10  (1)  is  a  party  to  a  reorganization  described  in  sub- 

11  section  (e),  or 

12  (2)  continues  to  carry  on  the  same  business  as,  or 

13  a  business  similar  to,  the  business  in  connection  with 

14  which  he  maintained  the  plan  which  was  terminated, 

15  without  regard  to  whether  he  continues  to  carry  on  such 

16  business  at  the  same  location  or  at  a  different  location. 

17  For  purposes  of  paragraph  (2),  in  the  case  of  a  business  in 

18  which  sales  are  the  primary  income  producing  factors,  if  an 

19  employer's  gross  sales  during  the  year  of  plan  termination 

20  or  during  the  12-month  period  following  the  date  of  termina- 

21  tion  in  such  business  are  less  than  25  percent  of  his  average 

22  gross  sales  in  such  business  for  the  3  years  immediately  pre- 

23  ceding  that  year,  the  employer  shall  not  be  considered  to  have 

24  remained  in  business. 
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1  (g)   Termination  of  Substantial  Facility.— If 

2  an  employer  ceases  operations  at  a  facility  in  any  location 

3  and,  as  a  result  of  such  cessation  of  operations,  more  than 

4  20  percent  of  the  total  number  of  his  employees  who  are 

5  participants  under  a  plan  established  and  maintained  by  him 

6  are  separated  from  employment  the  employer  shall  be  treated 

7  with  respect  to  that  plan  as  if  he  were  a  substantial  employer 

8  under  a  multiemployer  plan  and  the  provisions  of  sections 

9  463  and  464  shall  apply. 

10  SEC.  463.  LIABILITY  OF  SUBSTANTIAL  EMPLOYER  FOR 

11  WITHDRAWAL. 

12  (a)  General  Rule. — Except  as  provided  in  subsec- 

13  tion  (d),  the  plan  administrator  of  a  multiemployer  plan — 

14  (1)  shall  notify  the  corporation  of  the  withdrawal 

15  of  a  substantial  employer  from  the  plan,  within  60  days 

16  after  such  withdrawal,  and 

17  (2)  request  that  the  corporation  determine  the  lia- 

18  bility  of  such  employer  under  this  title  with  respect  to 

19  such  withdrawal. 

20  The  corporation  shall,  as  soon  as  practical  thereafter,  deter- 

21  mine  whether  such  employer  is  liable  for  any  amount  under 

22  this  title  with  respect  to  the  withdrawal  and  notify  such 

23  employer  of  such  liability. 

24  (b)  Liability  of  Employer.— Except  as  provided  in 

25  subsection  (c)  an  employer  who  withdraws  from  a  plan  to 
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1  which  section  421  applies,  during  a  plan  year  for  which 

2  he  was  a  substantial  employer,  and  who  is  notified  by  the 

3  corporation  as  provided  by  subsection   (a),  shall  be  liable 

4  to  the  corporation  in  accordance  with  the  provisions  of  sec- 

5  Hon  461   (without  regard  to  the  provisions  of  paragraphs 

6  (1)    and   (2)   of  section  462(a))   and  this  section.   The 

7  amount  of  such  employer's  liability  shall  be  computed  on  the 

8  basis  of  an  amount  determined  by  the  corporation  to  be  the 

9  amount  described  in  section  461  for  the  entire  plan,  as  if  the 

10  plan  had  been  terminated  by  the  corporation  on  the  date  of 

11  the  employer's  withdrawal,  multiplied  by  a  fraction — 

12  (1)    the  numerator  of  which  is  the  total  amount 

13  contributed  to  the  plan  by  such  employer  for  the  last 

14  5  years  ending  prior  to  the  withdrawal,  and 

15  (2)  the  denominator  of  which  is  the  total  amount 

16  contributed  to  the  plan  by  all  employers  for  such  last 

17  5  years. 

18  Any  amount  collected  by  the  corporation  under  this  subsec- 

19  tion  shall  be  held  in  escrow  subject  to  disposition  in  accord- 

20  ance  with  the  provisions   (2)   and  (3)   of  subsection   (c). 

21  (c)  Special  Rule.— 

22  (1)  Furnishing  of  bond.— In  lieu  of  payment  of 

23  his  liability  under  this  section   the  employer  may   be 

24  required  to  furnish  a  bond  to  the  corporation  in  an 

25  amount  not  exceeding  150  percent  of  his  liability  to 
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1  insure  payment  of  his  liability  under  this  section.  Such 

2  bond  shall  be  in  such  form  and  with  such  surety  or 

3  sureties  and  upon  such  conditions  as  the  corporation  may 

4  require. 

5  (2)   NO  TERMINATION  WITHIN  6-YEAR  PERIOD.— 

6  If  the  plan  is  not  terminated  within  the  5-year  period 

7  commencing  on   the   day   of  withdrawal,    the   liability 

8  of  such  employer  shall  be  abated  and  any  payment  held 

9  in  escrow  shall  be  refunded  without  interest  to  the  em- 

10  ployer  (or  his  bond  canceled)  in  accordance  with  by- 

11  laws  or  rules  prescribed  by  the  corporation. 

12  (3)   Termination  within  6-year  period.— If 

13  the  plan  terminates  within  the  5-year  period  commencing 

14  on  the  day  of  withdrawal,  the  corporation  shall — 

15  (A)  demand  payment  or  realize  on  the  bond 

16  and  hold  such  amount  in  escrow  for  the  benefit  of 

17  the  plan; 

18  (B)   treat  any  escrowed  payments  under  this 

19  section  as  if  they  were  plan  assets  and  apply  them 

20  in  a  manner  consistent  with  this  title;  and 

21  (C)  refund  any  amount  to  the  employer  which 

22  is  not  required  to  meet  any  obligation  of  the  corpo- 

23  ration  with  respect  to  the  law. 

24  (d)  Alternative  Procedure.— The  provisions  of  this 

25  subsection  shall  apply  in  the  case  of  a  withdrawal  described 
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1  in  subsection  (a),  and  the  provisions  of  subsections  (b)  and 

2  (c)  shall  not  apply,  if  the  corporation  determines  that  the 

3  procedure  provided  for  under  this  subsection  is  consistent 

4  with  the  purposes  of  this  section  and  section  464  and  is  more 

5  appropriate  in  the  particular  case.  Upon  a  showing  by  the 

6  plan  administrator  of  a  multiemployer  plan  that  the  with- 
'7  drawal  from  the  plan  by  any  employer  or  employers  has 

8  resulted,   or  will  result,   in  a  significant  reduction  in  the 

9  amount  of  aggregate  contributions  to  or  under  the  plan  by 

10  employers,  the  corporation  may — 

11  (1)  require  the  plan  fund  to  be  equitably  allocated 

12  between  those  participants  no  longer  working  in  covered 

13  service  under  the  plan  as  a  result  of  their  employer's 

14  withdrawal,  and  those  participants  who  remain  in  cov- 

15  ered  service  under  the  plan; 

16  (2)   treat  that  portion  of  the  plan  fund  allocable 

17  under  paragraph  (1)  to  participants  no  longer  in  cov- 

18  ered  service  as  a  termination;  and 

19  (3)   treat  that  portion  of  the  plan  fund  allocable 

20  to  participants  remaining  in  covered  service  as  a  new 

21  plan. 

22  (e)  No  Withdrawal  Liability  Under  Alterna- 

23  tive  Procedure. — The  corporation  is  authorized  to  waive 

24  the  application  of  the  provisions  of  subsections  (b),  (c),  and 

25  (d)  of  this  section  to  any  employer  or  plan  administrator 
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1  whenever  it  determines  that  there  is  an  indemnity  agreement 

2  in  effect  among  all  other  employers  under  the  plan  which  is 

3  adequate  to  satisfy  the  purposes  of  this  section  and  of  section 

4  464. 

5  (f)  Rules. — The  corporation  is  authorized  to  prescribe 

6  rules  as  it  deems  necessary  in  order  to  implement  the  purposes 

7  of  this  section. 

8  SEC.  464.  LIABILITY  OF  EMPLOYERS  ON  TERMINATION 

9  OF    MULTIEMPLOYER    PLAN. 

10  (a)  Application  of  Section.— This  section  shall  ap- 

11  ply  to  all  employers  who  maintain  a  multiemployer  plan  at 

12  the  time  such  plan  is  terminated. 

13  (b)  Liability  of  Such  Employer. — The  corpora- 

14  tion  shall  determine  the  liability  of  each  such  employer  in  a 

15  manner  consistent  with  section  462  except  that  the  amount  of 

16  the  liability  determined  under  section  462(b)(1)   with  re~ 

17  sped  to  the  entire  plan  shall  be  allocated  to  each  employer  by 

18  multiplying  such  amount  by  a  fraction — 

39  (1)  the  numerator  of  which  is  the  amount  contrib- 

20  uted  to  the  plan  by  each  employer  for  the  last  5  plan 

21  years  ending  prior  to  the  termination,  and 

22  (2)  the  denominator  of  ivhich  is  the  total  amount 

23  contributed  to  the  plan  by  all  such  employers  for  such 

24  last  5  years, 
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1  and  the  limitation  described  in  section  462(b)  (2)  shall  be 

2  applied  separately  to  each  employer. 

3  SEC.  465.  ANNUAL  REPORT  OF  PLAN  ADMINISTRATOR. 

4  For  each  plan  year  for  which  section  421  applies  to 

5  a  plan,  the  plan  administrator  shall  file  with  the  corpora- 

6  tion,  on  a  form  prtscribed  by  the  corporation,  an  annual 

7  report  which  identifies  the  plan  and  plan  administrator  and 

8  which  includes — 

9  (1)  a  copy  of  each  notification,  required  under  sec- 

10  tion  463  with  respect  to  such  year,  and 

11  (2)  a  statement  disclosing  whether  any  reportable 

12  event   (described  in  section  443(b))   occurred  during 

13  the  plan  year. 

14  The  report  shall  be  filed  within  6  months  after  the  close  of 

15  the  plan  year  to  which  it  relates. 

16  SEC.    466.    ANNUAL    NOTIFICATION    TO    SUBSTANTIAL 

17  EMPLOYERS. 

18  The  plan  administrator  of  each  multiemployer  plan  shall 

19  notify,  within  6  months  after  the  close  of  each  plan  year,  any 

20  employer  making  contributions  under  that  plan  who  is  de- 

21  scribed  in  section  401(a)  (2)  (A)   that  he  is  a  substantial 

22  employer  for  that  year. 
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1  SEC.  467.  RECOVERY    OF    EMPLOYER    LIABILITY    FOR 

2  PLAN  TERMINATION. 

3  (a)    Collection. — The  corporation  is  authorized  to 

4  make  arrangements  with  employers,  liable  under  section  462, 

5  463,  or  464  for  payment  of  their  liability,  including  arrange- 

6  ments  for  deferred  payment  on  such  terms  and  for  such  pe- 

7  riods  as  the  corporation  deems  equitable  and  appropriate. 

8  (b)   Disposition  of  Employer  Liability  Pay- 

9  ments. — Any  amounts  received  by  the  corporation  as  pay- 

10  ments  of  employer  liability  under  this  part  may  be  retained 

11  by   it   and  used   to   defray   operating   and   administrative 

12  expenses. 

13  PART   E— AMENDMENTS   TO   INTERNAL   REVENUE 

14  CODE  OF  1954;  EFFECTIVE  DATES 

15  SEC.  481.  AMENDMENTS  TO  INTERNAL  REVENUE  CODE 

16  OF  1954. 

17  (a)  Section  401(a).— Section  401(a)  (relating  to  re- 

18  quirements  for  qualification)  is  amended  by  inserting  at  the 

19  end  thereof  the  following  new  paragraphs: 

20  "(14)  In  the  case  of  a  plan  which  is  required  to 

21  register  with  the  Secretary  or  his  delegate  under  the 
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1  Security  for  Employees  Act,  a  trust  forming  part  of 

2  stick  plan  shall  not  constitute  a  qualified  trust  under 

3  this  section  unless  the  plan  is  so  registered. 

4  m        "(15)  In  the  case  of  a  plan  which  is  required  to 

5  provide  for  determination  of  disputes  under  the  pro- 

6  visions  of  part  A  of  title  VI  of  the  Retirement  Income 

7  Security  for  Employees  Act,  a  trust  forming  a  part  of 

8  such  plan  shall  not  constitute  a  qualified  trust  under 

9  this  section  unless  the  plan  so  provides. 

10  "(16)  In  the  case  of  a  plan  to  which  section  421 

11  of  the  Retirement  Income  Security  for  Employees  Act,  a 

12  trust  forming  a  part  of  such  plan  shall  not  constitute  a 

13  qualified  trust  under  this  section  unless  the  plan  provides 

14  for  the  maintenance  of  insurance  under  title  IV  of  such 

15  Act. 

16  "(17)  A  trust  shall  not  constitute  a  qualified  trust 

17  under  this  section  unless  the  plan  of  which  it  is  a  part 

18  provides  that,  unless  the  participant  and  his  employer 

19  agree  otherwise  in  writing,  the  payment  of  benefits  under 

20  the  plan  to  which  section  411  applies  will  commence  not 

21  later  than  the  later  of  the  thirtieth  day  after — 

22  "(A)  the  date  on  which  the  participant  attains 

23  the  age  of  65  years,  or 

24  "(B)   the  date  on  which  the  participant  com- 

25  pletes  10  years  of  participation  in  the  plan.". 


3737 


490 

1  (b)  Section  162.— Section  162  (relating  to  trade  or 

2  business  expenses)   is  amended  by  redesignating  subsection 

3  (h)  as  (i)  and  inserting  after  subsection  (g)  (he  following 

4  new  subsection: 

5  "(h)  Insured  Pension  Losses. — No  deductions  shall 

6  be  allowed  under  subsection   (a)  for  any  payment  to  the 

7  Pension  Benefit  Guaranty  Corporation  with  respect  to  lia- 

8  bility  for  a  plan  termination." '. 

9  (c)   Section  4981.— Subtitle  D    (relating  to  miscelr 

10  laneous  excise  taxes)  is  amended  by  adding  at  the  end  thereof 

11  the  following  new  chapter: 

12  "CHAPTER  45— CERTAIN  GUARANTEED 

13  BENEFIT  PLANS 

"Sec.  J&81.  Excise  tax  on  privilege  of  maintaining  insured 
plan. 

14  "SEC.  4981.  EXCISE  TAX  ON  PRIVILEGE  OF  MAINTAINING 

15  INSURED  PLAN. 

16  "(a)  Imposition  of  Tax.— There  is  hereby  imposed 

17  on  the  privilege  of  maintaining  a  plan  insured  under  the 

18  provisions  of  title  IV  of  the  Retirement  Income  Security  for 

19  Employees  Act  a  tax  determined  under  subsection  (b)  for 

20  any  plan  year  during  which  section  421  of  such  Act  ap- 

21  plies  at  any  time. 

22  "(b)  Rate  of  Tax.— 

23  "(l)  In  general. — Except  as  provided  in  para- 

24  graph   (2),   the  rate  of  tax  for  a  plan  year  shall  be 
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1  equal  to  the  rate  contained  in  the  coverage  schedule  in 

2  effect  for  that  plan  year  under  subparagraph  (A)  (in 

3  the  case  of  a  plan  which  is  not  a  multiemployer  plan)  or 

4  subparagraph  (B)  (in  the  case  of  a  multiemployer  plan) 

5  of  section  403(c)  (2)  of  the  Retirement  Income  Security 

6  for  Employees  Act. 

7  "(2)  Alternate  tax.— In  the  case  of  a  taxpayer 

8  to  which  subparagraph  (C)  (in  the  case  of  a  plan  which 

9  is  not  a  multiemployer  plan)  or  subparagraph  (D)  (in 

10  the  case  of  a  multiemployer  plan)  of  section  403(c)  (2) 

11  of  the  Retirement  Income  Security  for  Employees  Act 

12  applies,  the  rate  of  tax  for  a  plan  year  shall  be  equal  to 

13  the  rate  contained  in  the  coverage  schedule  in  effect  for 

14  that  plan  year  under  such  subparagraph. 

15  "(c)  By  Whom  Payable.— The  tax  imposed  under 

16  subsection  (a)  shall  be  paid  by  the  administrator  (as  defined 

17  in  section  3(15)   of  the  Welfare  and  Pension  Plans  Dis- 

18  closure  Act)  of  a  plan. 

19  "(d)  Exception. — This  section  shall  not  apply  with 

20  respect  to  a  plan  year  in  which  the  plan  terminates  under 

21  section  441  or  442  of  the  Retirement  Income  Security  for 

22  Employees  Act. 

23  "(e)  Definition  of  Multiemployer  Plan.— The 

24  term  'multiemployer  planJ  means  a  plan  described  in  section 
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1  401(3)  of  the  Retirement  Income  Security  for  Employees 

2  Act. 

3  "(f)  Cross  Reference.— 

"For  penalties  and  other  general  and  administrative 
provisions  applicable  to  this  section,  see  subtitle  F.". 

4  (d)  Amendment  of  Section  6511.— Section  6511 

5  (d)  (relating  to  special  rules  applicable  to  income  taxes)  is 

6  amended  by  adding  at  the  end  thereof  the  following  new 

7  paragraph : 

8  "(8)  Special  period  of  limitation  with  re- 

9  spect  to  amounts  included  in  income  8ubse- 

10  quently    recaptured    under    qualified    plan 

11  termination. — If  the  claim  for  credit  or  refund  relates 

12  to  an  overpayment  of  tax  imposed  by  subtitle  A   on 

13  account  of   the  recapture,    under   section   445   of   the 

14  Retirement   Income   Security  for   Employees   Act,    of 

15  amounts  included  in  income  for  a  prior  taxable  year, 

16  the  3-year  period  of  limitation  prescribed  in  subsection 

17  (a)  shall  be  extended  until  the  date  which  occurs  one 
IS  year  after  the  date  on  which  such  recaptured  amount 

19  is  paid  by  the  taxpayer.". 

20  (e)  Conforming  Amendments  — 

2i  (1)  Section  404(a)(2)   (relating  to  deduction  for 

22  contributions  of    an    employer    to    employees'    annuity 

2^  plan)  is  amended  by  striking  out  uand  (8),  and  if  appli- 
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1  cable,  the  requirements  of  section  401  (a)  (9)  and  (10) 

2  and  of  section  401(d)    (other  than  paragraph  (1))," 

3  and  inserting  in  lieu  thereof  "(8),    (11),    (12),  13, 

4  (14),  (15),  and  (16),  and,  if  applicable,  the  require- 

5  ments  of  section  401(a)  (9)  and  (10),  of  section  401 

6  (c)(6),    and   of   section   401(d)    (other    than   para- 

7  graph  (1)),". 

8  (2)  Section  805(d)(1)(C)   (relating  to  definition 

9  of  pension  plan  reserves)  is  amended  by  striking  out 

10  "and  (8)"  and  inserting  in  lieu  thereof  "(8),   (11), 

11  (12),  (IS),  (14),  (15),  and  (16)". 

12  (f)   Clerical  Amendment.— The  table  of  chapters 

13  for  subtitle  D  is  amended  by  adding  at  the  end  thereof  the 

14  following  new  item: 

"Chapter  45.  Certain  guaranteed  benefit  plans". 

15  SEC.  482.  EFFECTIVE  DATES. 

16  (a)  In  General. — Except  as  provided  in  subsections 

17  (b)  and  (c),  this  title  shall  take  effect  on  the  date  of  enact- 

18  mentof  this  Act. 

19  (b)  Privilege  Tax.— The  amendments  made  by  sec- 

20  tion  481  shall  apply  with  respect  to  plan  years  and  taxable 

21  years  beginning  after  December  31, 1973. 

22  (c)  Terminations;  Liability.— Part  C  and  part  D 

23  shall  apply  with  respect  to  plan  years  beginning  after  Decem- 

24  ber  31,  1976,  unless  the  corporation  determines  that  moneys 
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1  in  the  fund  are  sufficient  to  enable  it  to  meet  its  liability 

2  under  section  461   with  respect  to  terminations  occurring 

3  before  that  date. 

4  PART  F— ALLOCATION  OF  ASSETS  WHERE 

5  SECTION  444  DOES  NOT  APPLY 

6  SEC.  491.  ALLOCATION  OF  ASSETS  FOR  PLAN  TERMINA- 

7  TIONS  NOT  COVERED. 

8  (a)  In  General. — //  a  plan  to  which  this  title  applies 

9  is  terminated  and  the  provisions  of  section  444  do  not  apply 
10  to  that  termination,  the  administrator  of  the  plan  shall  al- 
ii locate  the  assets  of  the  plan  in  accordance  with  the  provisions 

12  of  that  section  (without  regard  to  the  3-year  pay  status  for 

13  benefits  rule  of  paragraph  (3)  ). 

14  (b)   Application  of  Section. — The  provisions  of 

15  subsection   (a)  shall  apply  with  respect  to  the  termination 

16  of  any  plan  other  than  a  plan  which  is  in  existence  on  the 

17  date  of  enactment  of  this  Act  and  with  respect  to  which  there 

18  is  in  effect  on  such  date  a  written  provision  governing  alloca- 

19  tion  of  assets  under  the  plan  upon  termination. 

20  title  v— disclosure  and 

21  fiduciary  standards 

22  Part  A— Disclosure 

23  authority  to  issue  regulations 

24  Sec.  501.  (a)  The  Secretary  of  Labor  shall  have  author- 
^  ity  to  issue  such  rules  and  regulations  as  are  necessary  to 
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1  implement  the  provisions  of  this  Act  and  the  Welfare  and 

2  Pension  Plans  Disclosure  Act. 

3  (b)  In  order  to  avoid  unnecessary  expenses  and  dupli- 

4  cation  of  functions  among  government  agencies  the  Secre- 

5  tary  may  make  such  arrangements  or  agreements  for  coop- 

6  eration  or  mutual  assistance  in  the  performance  of  his  func- 

7  tions  under  this  Act  and  the  Welfare  and  Pension  Plans 

8  Disclosure  Act  and  the  functions  of  anif  agency,  Federal 

9  or  State,  as  he  may  find  to  be  practicable  and  consistent 

10  with   law.    The  Secretary  may   utilize  on   a   reimbursable 

11  or  other  basis  the  facilities  or  services  of  any  department, 

12  agency,  or  establishment  of  the  United  States  or  of  any  State 

13  including  services  of  any  of  its  employees  with  the  lawful 

14  consent  of  such  department,  agency,  or  establishment;  and 

15  each  department,   agency,   or   establishment   of   the    United 

16  States  is  authorized  and  directed  to  cooperate  with  the  Sec- 

17  retary  and  to  the  extent  permitted  by  law  to  provide  such 

18  information  and  facilities  as  the  Secretary  may  request  for 

19  his  assistance  in   the  performance  of  his  functions   under 

20  this  Act. 

21  AMENDMENT  TO   WELFARE  AND  PENSION  PLANS 

22  DISCLOSURE  ACT 

23  Sec.  502.  (a)  Section  3  of  the  Welfare  and  Pension 

24  Plans  Disclosure  Act  (72  Stat.  997)  is  amended  by  adding 

25  at  the  end  thereof  the  following  new  paragraphs: 
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1  "(14)    The  term   'relative'   means  a  spouse,   ancestor, 

2  descendant,     brother,    sister,    son-in-law,    daughter-in-law, 

3  father-in-law,    mother-in-law,    brother-in-law,    or    sister-in- 

4  law. 

5  "(15)  The  term  ' 'administrator'  means — 

6  "(A)   the  person  specifically  so  designated  by  the 

7  terms  of  the  plan,  collective  bargaining  agreement,  trust 

8  agreement,  contract,  or  other  instrument,  under  which 

9  the  plan  is  operated;  or 

10  "(B)   in  the  absence  of  such  designation  (i)   the 

11  employer  in  the  case  of  an  employee  benefit  plan  estab- 

12  lished  or  maintained  by  a  single  employer,    (ii)    the 

13  employee  organization  in  the  case  of  a  plan  established 

14  or  maintained  by  an  employee  organization,  or  (Hi)  the 

15  association,  committee,  joint  board  of  trustees,  or  other 

16  similar  group  of  representatives  of  the  parties  who  estab- 

17  lished  or  maintained  the  plan,  in  the  case  of  a  plan  es- 

18  tablished  or  maintained  by  two  or  more  employers  or 

19  jointly  by  one  or  more  employers  and  %one  or  more 

20  employee  organizations. 

21  "(16)  The  term  'employee  benefit  plan'  or  'plan*  means 

22  an  employee  welfare  benefit  plan  or  an  employee  pension 

23  benefit  plan  or  a  plan  providing  both  welfare  and  pension 
24 
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1  "(17)  The  term  'employee  benefit  fund'  or  'fund?  means 

2  a  fund  of  money  or  other  assets  maintained  pursuant  to  or 

3  in  connection  with  an  employee  benefit  plan  and  includes 

4  employee  contributions  withheld  but  not  yet  paid  to  the  plan 

5  by   the   employer.    The  term  does  not  include:   (A)    any 

6  assets  of  an  investment  company  subject  to  regulation  under 

7  the  Investment  Company  Act  of  1940;  (B)  premium,  sub- 

8  scription  charges,  or  deposits  received  and  retained  by  an 

9  insurance  carrier  or  service  or  other  organization,  except  for 

10  any  separate  account  established  or  maintained  by  an  in- 

11  surance  carrier. 

12  "(18)  The  term  'separate  account'  means  an  account 

13  established  or  maintained  by  an  insurance  company  under 

14  which  income,  gains,  and  losses,  whether  or  not  realized, 

15  from  assets  allocated  to  such  account,   are,  in  accordance 

16  with  the  applicable  contract,  credited  to  or  charged  against 

17  such  account  without  regard  to  other  income,  gains,  or  losses 

18  of  the  insurance  company. 

19  "(19)  The  term  'adequate  consideration'  when  used  in 

20  section  IS  means  either  (A)  at  no  more  than  the  price  of 

21  the  security  prevailing  on   a   national  securities   exchange 

22  which  is  registered  with  the  Securities  and  Exchange  Com- 

23  mission,  or   (B)   if  the  security  is  not  traded  on  such  a 

24  national  securities  exchange,  at  a  price  not  less  favorable  to 

25  the  fund  than  the  offering  price  for  the  security  as  established 
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1  by  the  current  bid  and  asked  prices  quoted  by  persons  inde- 

2  pendent  of  the  issuer,  or  (C)  if  the  price  of  the  security  is 

3  not  quoted  by  persons  independent  of  the  issuer,   a   price 

4  determined  to  be  the  fair  value  of  the  security. 

5  "(20)  The  term  'nonforfeitable  pension  benefit  means 

6  a  legal  claim  obtained  by  a  participant  or  his  beneficiary  to 

7  that  part  of  an  immediate  or  deferred  pension  benefit  which, 

8  notwithstanding  any  conditions  subsequent  which  would  af- 

9  feet  receipt  of  any  benefit  flowing  from  such  right,  arises  from 

10  the  participant's  covered  service  under  the  plan  and  is  no 

11  longer  contingent  on  the  participant  remaining  covered  by 

12  the  plan. 

13  "(21)  The  term  'covered  service'  means  that  period  of 

14  service  performed  by  a  participant  for  an  employer  or  as  a 

15  member  of  an  employee  organization  which  is  recognized 

16  under  the  terms  of  the  plan  or  the  collective-bargaining  agree- 

17  ment  (subject  to  the  requirements  of  the  Retirement  Income 

18  Security  for  Employees  Act),  for  purposes  of  determining  a 

19  participant's  eligibility  to  receive  pension  benefits  or  for  de- 

20  termining  the  amount  of  such  benefits. 

21  "(22)   The  term  'pension  benefit'  means  the  aggregate, 

22  annual,  monthly,  or  other  amounts  to  which  a  participant  has 

23  or  will  become  entitled  upon   retirement  or  to  which  any 

24  other  person  is  entitled  by  virtue  of  such  participant's  death. 

25  "(23)  The  term  'accrued  portion  of  normal  retirement 
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1  benefit'  means  that  amount  of  such  benefit  which,  irrespective 

2  of  whether  the  right  to  such  benefit  is  nonforfeitable,  is  equal 

3  to— 

4  "(A)    in  the   case   of   a   profit-sharing-retirement 

5  plan  or  money  purchase  plan,  the  total  amount  credited 

6  to  the  account  of  a  participant; 

7  "(B)    in  the  case  of  a  unit  benefit-type  pension 

8  plan,  the  benefit  units  credited  to  a  participant;  or 

9  "(C)  in  the  case  of  other  types  of  pension  plans, 

10  that  portion  of  the  prospective  normal  retirement  bene- 

11  fit  of  a  participant  that,  pursuant  to  rule  or  regulation 

12  under  the  Retirement  Income  Security  for  Employees 

13  Act,  is  determined  to  constitute  the  participant's  accrued 

14  portion  of  the  normal  retirement  benefit  under  the  terms 

15  of  the  appropriate  plan. 

16  "(24)  The  term  'security'  means  any  note,  stock,  treas- 

17  ury  stock,  bond,  debenture,  evidence  of  indebtedness,  certifi- 

18  cate    of   interest    or    participation    in    any    profit-sharing 

19  agreement,  collateral-trust  certificate,  preorganization  certifi- 

20  cate  or  subscription,  transferable  share,  investment  contract, 

21  voting-trust  certificate,  certificate  of  deposit  for  a  security, 

22  fractional  undivided  interest  in,  or,  in  general,  any  interest 

23  or  instrument  commonly  known  as  a  security,  or  any  certifi- 

24  cate  of  interest  or  participation  in,  temporary  or  interim  cer- 
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1  tificate  for,  receipt  for,  guarantee  of,  or  warrant  or  right  to 

2  subscribe  to  or  purchase,  any  of  the  foregoing. 

3  "(25)  The  term  'fiduciary'  means  any  person  who  exer- 

4  cises  any  power  of  control,  management,  or  disposition  with 

5  respect  to  any  moneys  or  other  property  of  any  employee 

6  benefit  fund,  or  has  authority  or  responsibility  to  do  so. 

7  "(26)  The  term  'market  value''  or  'value'  when  used  in 

8  this  Act  means  fair  market  value  where  available,  and  other- 

9  wise  the  fair  value  as  determined  pursuant  to  rule  or  regula- 

10  Hon  under  this  Act.". 

11  (b)  Paragraph  (1)  of  section  3  of  such  Act  is  amended 

12  by   inserting   the  words   "or  maintained!'    after  the  word 

13  "established!',  by  inserting  a  comma  after  the  word  "unem- 

14  ployment",  and  by  adding  the  following:  "or  benefits  of  the 

15  type  described  or  permitted  by  section  302(c)  of  the  Labor 

16  Management  ^Relations  Act" . 

17  (c)  Paragraph  (2)  of  section  3  of  such  Act  is  amended 

18  by   inserting   the   words   "or  maintained"    after   the  word 

19  "established:'. 

20  (d)  Paragraph  (3)  of  section  3  of  such  Act  is  amended 

21  by  striking  out  the  word  "plan"  the  first  time  it  appears  and 

22  inserting  in  lieu  thereof  the  word  "program". 

23  (e)  Paragraphs  (3),  (4),   (6),  and  (7)  of  section  3 

24  of  such  Act  are  amended  by  striking  out  the  words  "welfare 

25  or  pension"  wherever  they  appear. 


3748 


501 

1  (f)  Paragraph  (13)  of  section  3  of  such  Act  is  amended 

2  to  read  as  follows: 

3  "(13)  The  term  'party  in  interest'  means  as  to  an  em- 

4  ployee  benefit  plan  or  fund,  any  administrator,  officer,  fidu- 

5  ciary,    trustee,    custodian,    counsel,    or    employee    of    any 

6  employee    benefit    plan,    or    a    person    providing    benefit 

7  plan  services  to  any  such  plan,  or  an  employer,  any  of 

8  whose  employees  are  covered  by  such  a  plan  or  any  person 

9  controlling,  controlled  by,  or  under  common  control  with, 

10  such  employer  or  officer  or  employee  or  agent  of  such  em- 

11  ployer  or  such  person,  or  an  employee  organization  having 

12  members  covered  by  such  plan,  or  an  officer  or  employee  or 

13  agent  of  such  an  employee  organization,  or  a  relative,  part- 
is ner,  or  joint  venturer  or  any  of  the  above-described  persons. 

15  Whenever  the  term  'party  in  interest'  is  used  in  this  Act, 

16  it  shall  mean  a  person  known  or  should  have  been  known  to 

17  be  a  party  in  interest.  If  any  moneys  or  other  property  of  an 

18  employee  benefit  fund  are  invested  in  shares  of  an  invest- 

19  ment  company  registered  under  the  Investment  Company 

20  Act  of  1940,  such  investment  shall  not  cause  such  invest- 

21  ment   company   or  such  investment  company's   investment 

22  adviser  or  principal  underwriter  to  be  deemed  to  be  a  'fidu- 

23  ciary  or  a  'party  in  interest'  as  those  terms  are  defined  in  this 

24  Act,  except  insofar  as  such  investment  company  or  its  invest- 

25  ment  adviser  or  principal  underwriter  acts  in  connection  with 
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1  an  employee  benefit  fund  established  or  maintained  pursuant 

2  to  an  employee  benefit  plan  covering  employees  of  the  invest- 

3  ment  company,  the  investment  adviser,  or  its  principal  under- 

4  writer.  Nothing  contained  herein  shall  limit  the  duties  im- 

5  posed  on  such  investment  company,  investment  adviser,  or 

6  principal  underwriter  by  any  other  provision  of  law.". 

7  (g)  Section  4(a)  of  the  Welfare  and  Pension  Plans 

8  Disclosure  Act  is  amended  by  striking  out  the  words  "wel- 

9  fare  or  pension",  "or  employers",  and  "or  organizations" 

10  wherever  they  appear. 

11  (h)   Paragraph   (3)   of  section  4(b)   of  such  Act  is 

12  amended  to  read  as  follows: 

13  "(3)   Such  plan  is  administered  by  a  religious  orga- 

14  nization   described   under   section   501(c)    of   the   Internal 

15  Revenue  Code  of  1954  which  is  exempt  from  taxation  under 

16  the  provisions  of  section  501(a)  of  such  Code;" 

17  (i)  Section  4(b)(4)  of  such  Act  is  repealed. 

18  (j)   Section  4(b)   of  such  Act  is  further  amended  by 

19  adding  at  the  end  thereof  the  following  new  paragraph: 

20  "(5)   Such  plan  is  established  or  maintained  outside 

21  the    United  States  primarily  for  the  benefit  of  employees 

22  who  are  not  citizens  of  the  United  States  and  the  situs  of 

23  the   employee   benefit  plan  fund  established  or  maintained 

24  pursuant   to   such  plan  is  maintained  outside   the    United 

25  States." 
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1  (k)  Section  5(b)  of  the  Welfare  and  Pension  Plans 

2  Disclosure  Act  is  amended  to  read  as  follows: 

3  "(b)   The  Secretary  may  require  the  filing  of  special 

4  terminal  reports  on  behalf  of  an  employee  benefit  plan  which 

5  is  winding  up  its  affairs    (whether   or   not   the   plan   has 

6  terminated) ,  including  any  period  during  which  the  plan  has 

7  moneys  or  other  assets  remaining  and  for  one  hundred  and 

8  fifty  days  thereafter.  Such  reports  may  be  required  to  be  filed 

9  regardless  of  the  number  of  participants  remaining  in  the 

10  plan  and  shall  be  in  such  form  and  filed  in  such  manner  as 

11  the  Secretary  may  prescribe." 

12  (I)  Section  5  of  such  Act  is  further  amended  by  adding 

13  at  the  end  thereof  the  following  new  subsection: 

14  "(c)  The  Secretary  may  by  regulation,  as  to  any  class 

15  or  type  of  employee  benefit  plans — 

16  "(1)  grant  an  exemption  from  all  or  part  of  the 

17  reporting,  disclosure,   and  publication  requirements  of 

18  this  Act;  or 

19  "(2)  provide  a  variance  in  the  form  or  manner  of 

20  reporting,  disclosure  and  publication   required  by  this 

21  Act;  or  both, 

22  if  he  finds  that  the  exemption  or  variance  is  necessary  or 

23  appropriate  and  consistent  with  the  purposes  of  this  Act. 

24  Any  such  exemption  or  variance  may  be  granted  on  such 

25  conditions   as   the   Secretary   may   deem   appropriate.    The 
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1  Secretary  shall  prescribe  by  general  rule  simplified  reports 

2  for  plans  which  cover  less  than  100  participants  and  which 

3  maintain  an  employee  benefit  fund  with  less  than  $100,000 

4  in   assets,   except  that  nothing  contained  herein  shall  pre- 

5  elude  the  Secretary  from  requiring  any  information  or  data 

6  from  such  plans  where  he  finds  such  data  or  information 

7  necessary  to  carry  out  the  purposes  of  this  Act  nor  shall 

8  the  Secretary   be  precluded  from   revoking   provisions  for 

9  simplified  forms  for  any  such  plan  if  he  finds  it  necessary 

10  to  do  so  in  order  to  carry  out  the  objectives  of  this  Act.". 

11  (m)  Section  6  of  the  Welfare  and  Pension  Plans  Dis- 

12  closure  Act  is  amended  to  read  as  follows: 

13  "Sec.   6.    (a)   A  description  of  any  employee  benefit 

14  plan  shall  be  published  as  required  herein  within  ninety  days 

15  after  the  establishment  of  such  plan  or  when  such  plan  be- 

16  comes  subject  to  this  Act. 

17  "(b)  The  description  of  the  plan  shall  be  comprehen- 

18  sive,  written  in  a  manner  calculated  to  be  understood  by  the 

19  average  participant,  and  shall  include  the  name  and  type  of 

20  administration  of  the  plan;  the  name  and  address  of  the  ad- 

21  ministrator;  the  names  and  addresses  of  any  person  or  per- 

22  sons  responsible  for  the  management  or  investment  of  plan 

23  funds;  the  schedule  of  benefits;  a  description  of  the  provisions 

24  providing  for  vested  benefits;   the  source   of  the  financing 

25  of  the  plan  and  indentity  of  any  organization  through  which 
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1  benefits  are  provided;  whether  records  of  the  jplan  are  kept 

2  on  a  calendar  year  basis,  or  on  a  policy  or  other  fiscal  year 

3  basis,  and  if  on  the  latter  basis,  the  date  of  the  end  of  such 

4  policy  or  fiscal  year;  the  procedures  to  be  followed  in  present- 

5  ing  claims  for  benefits  under  the  plan  and  the  remedies  avail- 

6  able  under  the  plan  for  the  redress  of  claims  which  are  denied 

7  in  whole  or  in  part.  Amendments  to  the  plan  reflecting 

8  changes  in  the  data  and  information  included  in  the  original 

9  plan,  other  than  data  and  information  also  required  to  be 

10  included  in  annual  reports  under  section  7,  shall  be  included 

11  in  the  description  on  and  after  the  effective  date  of  such 

12  amendments.  Any  change  in  the  information  required  by 

13  this  subsection  shall  be  reported  in  accordance  with  regula- 

14  tions  prescribed  by  the  Secretary.'1 . 

15  (n)   Subsection  (a)   of  section  7  of  the  Welfare  and 

16  Pension  Plans  Disclosure  Act  is  amended  by  adding  the 

17  number  "(1)"  after  the  letter  "(a)",  and  by  striking  out 

18  that  part  of  the  first  sentence  which  precedes  the  word  "if" 

19  the  first  time  it  appears  and  inserting  in  lieu  thereof  the  words 

20  "An  annual  report  shall  be  published  with  respect  to  any 

21  employee  benefit  plan  if  the  plan  provides  for  an  employee 

22  benefit  fund  subject  to  section  15  of  this  Act  or". 

23  (o)  Section  7(a)  (1)  of  such  Act  is  further  amended  by 

24  striking  out  the  word  "investigation"  and  inserting  in  lieu 

25  thereof  the  words  "notice  and  opportunity  to  be  heard",  by 
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!  striking  out  the  words  "year  (or  if"  and  inserting  in  lieu 

2  thereof  the  words  "policy  or  fiscal  year  on  which",  adding  a 

3  period  after  the  word  "kept",  and  striking  out  all  the  words 

4  following  the  word  "kept". 

5  (p)   Section  7(a)  of  such  Act  is  further  amended  by 

6  adding  the  following  paragraphs: 

7  "(2)  If  some  or  all  of  the  benefits  under  the  plan  are 

8  provided  by  an  insurance  carrier  or  service  or  other  or- 

9  ganization,  such  carrier  or  organization  shall  certify  to  the 

10  administrator  of  such  plan,  within  one  hundred  and  twenty 

11  days  after  the  end  of  each  calendar,  policy,  or  other  fiscal 

12  year,  as  the  case  may  be,  such  information  as  determined  by 

13  the  Secretary  to  be  necessary  to  enable  such  administrator  to 

14  comply  with  the  requirements  of  this  Act. 

15  "(3)    The  administrator  of  an   employee  benefit  plan 
16'  shall  cause  an  audit  to  be  made  annually  of  the  employee 

17  benefit  fund  established  in  connection  with  or  pusurant  to  the 

18  provisions  of  the  plan.  Such  audit  shall  be  conducted  subject 

19  to  regulations  of  the  Secretary  and  in  accordance  with  gen- 

20  erally  accepted  standards  of  auditing   by   an   independent 

21  certified  or  licensed  public  accountant,  but  nothing  herein 

22  shall  be  construed  to  require  such  an  audit  of  the  books  or 

23  records  of  any  bank,  insurance  company,  or  other  institu- 

24  tion  providing  insurance,   investment,    or   related   function 

25  for  the  plan,  if  such  books  or  records  are  subject  to  pe- 
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1  riodic  examination  by  any  agency  of  the  Federal  Govern- 

2  ment  or  the  government  of  any  State.  The  auditor's  opinion 

3  and  comments  with  respect  to  the  financial  information  re- 

4  quired  to  be  furnished  in  the  annual  report  by  the  plan 

5  administrator  shall  form  a  part  of  such  report". 

6  (q)  Sections  7  (b)  and  (c)  of  such  Act  are  amended 

7  to  read  as  follows: 

8  "  (b)  A  report  under  this  section  shall  include — 

9  "(1)    the  amount  contributed  by  each   employer; 

10  the  amount  contributed  by  the  employees;  the  amount 

11  of  benefits  paid  or  otherwise  furnished;  the  number  of 

12  employees  covered;  a  statement  of  assets,  liabilities,  re- 

13  ceipts,  and  disbursements  of  the  plan;  a  detailed  state- 
ly ment  of  the  salaries  and  fees  and  commissions  charged 

15  to  the  plan,  to  whom  paid,  in  what  amount,  and  for 

16  what  purposes;  the  name  and  address  of  each  fiduciary, 

17  his  official  position  with  respect  to  the  plan,  his  rela- 

18  tionship  to  the  employer  of  the  employees  covered  by  the 

19  plan,  or  the  employee  organization,  and  any  other  office, 

20  position,   or  employment  he  holds  with  any  party  in 

21  interest; 

22  "(2)  a  schedule  of  all  investments  of  the  fund  show- 

23  ing  as  of  the  end  of  the  fiscal  year: 

24  "(A)  the  aggregate  cost  and  aggregate  value 

25  of  each  security,  by  issuer, 
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1  "(B)  the  aggregate  cost  and  aggregate  value, 

2  by  type  or  category,  of  all  other  investments,  and 

3  separately  identifying  (i)  each  investment,  the  value 

4  of  which  exceeds  3  per  centum  of  the  value  of  the 

5  fund  and  (ii)  each  investment  in  securities  or  prop- 

6  erties  of  any  person  known  to  be  a  party  in  interest; 

7  "(3)  a   schedule   showing   the   aggregate    amount, 

8  by  type  of  security,  of  all  purchases,  sales,  redemptions, 

9  and  exchanges  of  securities  made  during  the  reporting 

10  period;  a  list  of  the  issuers  of  such  securities;  and  in 

11  addition,  a  schedule  showing,  as  to  each  separate  trans- 

12  action  with  or  without  respect  to  securities  issued  by  any 

13  person  known  to  be  a  party  in  interest,  the  issuer,  the 

14  type  and  class  of  security,  the  quantity  involved  in  the 

15  transaction,  the  gross  purchase  price,  and  in  the  case 

16  of  a  sale,  redemption,  or  exchange,  the  gross  and  net 

17  proceeds  (including  a  description  and  the  value  of  any 

18  consideration  other  than  money)   and  the  net  gain  or 

19  loss,  except  that  such  schedule  shall  not  include  distribu- 

20  tion  of  stock  or  other  distributions  in  kind  from  profit- 

21  sharing  or  similar  plans  to  participants  separated  from 

22  the  plan; 

23  "(4)   a  schedule  of  purchases,  sales,  or  exchanges 

24  during  the  year  covered  by   the  report  of   investment 

25  assets  other  than  securities — 
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1  "(A)  by  type  or  category  of  asset  the  aggre- 

2  gate  amount  of  purchases,  sales,  and  exchanges;  the 

3  aggregate   expenses  incurred  in   connection   there- 

4  with;  and  the  aggregate  net  gain  (or  loss)  on  sales, 

5  and 

6  "(B)  for  each  transaction  involving  a  person 

7  known  to  be  a  party  in  interest  and  for  each  trans- 

8  action  involving  over  3  per  centum  of  the  fund,  an 

9  indication  of  each  asset  purchased,  sold,  or  exchanged 

10  (and,  in  the  case  of  fixed  assets  such  as  land,  build- 

11  ings,    and  leaseholds,    the   location   of   the   asset); 

12  purchase  or  selling  price;  expenses  incurred  in  con- 

13  nection  with  the  purchase,  sale,  or  exchange;  the 

14  cost  of  the  asset  and  the  net  gain  (or  loss)  on  each 

15  sale;  the  identity  of  the  seller  in  the  case  of  a  pur- 

16  chase,  or  the  identity  of  the  purchaser  in  the  case  of 

17  a  sale,  and  his  relationship  to  the  plan,  the  employer, 

18  or  any  employee  organization; 

19  "(5)  a  schedule  of  all  loans  made  from  the  fund 

20  during  the  reporting  year  or  outstanding  at  the  end  of 

21  the  year,  and  a  schedule  of  principal  and  interest  pay- 

22  ments  received  by  the  fund  during  the  reporting  year, 

23  aggregated  in  each  case  by  type  of  loan,  and  in  addition, 

24  a  separate  schedule  showing  as  to  each  loan  which — 
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1  "(A)  was  made  to  a  party  in  interest,  or 

2  "(B)  was  in  default,  or 

3  "(C)   was  written  off  during  the  year  as  un- 

4  collectable,  or 

5  "(D)   exceeded  3  per  centum  of  the  value  of 

6  the  fund, 

7  the  original  principal  amount  of  the  loan,  the  amount  of 

8  principal   and   interest   received   during   the   reporting 

9  year,  the  unpaid  balance,  the  identity  and  address  of  the 

10  loan  obligor,  a  detailed  description  of  the  loan  (includ- 

11  ing  date  of  making  and  maturity,  interest  rate,  the  type 

12  and  value  of  collateral,  and  the  material  terms),  the 

13  amount  of  principal  and  interest  overdue  (if  any)  and 

14  as  to  loans  written  off  as  uncollectable  an  explanation 

15  -  thereof; 

16  "(6)  a  list  of  all  leases  with — 

17  "(A)  persons    other    than   parties   in    interest 

18  who  are  in  default,  and 

19  "(B)  any  party  in  interest, 

20  including  information  as  to  the  type  of  property  leased 

21  (and,  in  the  case  of  fixed  assets  such  as  land,  buildings, 
**  leaseholds,  and  so  forth,  the  location  of  the  property), 
^  the  identify  of  the  lessor  or  lessee  from  or  to  whom  the 
24  plan  is  leasing,  the  relationship  of  such  lessors  and  les- 
^  sees,  if  any,  to  the  plan,  the  employer,  employee  organi- 


3758 


511 

1  zation,  or  any  other  party  in  interest,  the  terms  of  the 

2  lease  regarding  rent,  taxes,  insurance,  repairs,  expenses, 

3  and  renewal  options;  if  property  is  leased  from  persons 

4  described  in  (B)   the  amount  of  rental  and  other  ex- 

5  penses  paid  during  the  reporting  year;  and  if  property 

6  is  leased  to  persons  described  in  (A)  or  (B),  the  date 

7  the  leased  property  was  purchased  and  its  cost,  the  date 

8  the  property  was  leased  and  its  approximate  value  at 

9  such  date,  the  gross  rental  receipts  during  the  reporting 

10  period,  the  expenses  paid  for  the  leased  property  during 

11  the  reporting  period,  the  net  receipt  from  the  lease,  and 

12  with  respect  to  any  such  leases  in  default,  their  identify, 

13  the  amounts  in  arrears,  and  a  statement  as  to  what  steps 

14  have  been  taken  to  collect  amounts  due  or  otherwise  r#m- 

15  edy  the  default; 

16  "(7)  a  detailed  list  of  purchases,  sales,  exchanges, 

17  or  any  other  transactions  with  any  party  in  interest  made 

18  during  the  year,  including  information  as  to  the  asset 

19  involved,   the  price,   any  expenses  connected  with   the 

20  transaction,  the  cost  of  the  asset,  the  proceeds,  the  net 

21  gain  or  loss,  the  identity  of  the  other  party  to  the  trans- 

22  action  and  his  relationship  to  the  plan; 

23  "(8)  subject  to  rules  of  the  Secretary  designed  to 

24  preclude  the  filing  of  duplicate  or   unnecessary  state- 

25  ments,  if  some  or  all  of  the  assets  of  a  plan  or  plans  are 


3759 


512 

1  held  in  a  common  or  collective  trust  maintained  by  a 

2  bank  or  similar  institution  or  in  a  separate  account  main- 

3  tained  by  an  insurance  carrier,  the  report  shall  include 

4  a  statement  of  assets  and  liabilities  and  a  statement  of 

5  receipts  and  disbursements  of  such  common  or  collective 

6  trust  or  separate  account  and  such  of  the  information 

7  required  under  paragraphs  (2),  (3),  (4),   (5),   (6), 

8  and  (7)  of  section  7(b)  with  respect  to  such  common 

9  or  collective  trust  or  separate  account  as  the  Secretary 

10  may  determine  appropriate  by  regulation.  In  such  case 

11  the  bank  or  similar  institution  or  insurance  carrier  shall 

12  certify  to  the  administrator  of  such  plan  or  plans,  within 

13  one  hundred  and  twenty  days  after  the  end  of  each 

14  calendar,  policy,  or  other  fiscal  year,  as  the  case  may  be, 

15  the  information  determined  by  the  Secretary  to  be  neces- 

16  sary  to  enable  the  plan  administrator  to  comply  with  the 

17  requirements  of  this  Act;  and 

18  "(9)  in  addition  to  reporting  the  information  called 

19  for  by  this  subsection,  the  administrator  may  elect  to  fur- 

20  nish  other  information  as  to  investment  or  reinvestment 

21  of  the  fund  as  additional  disclosures  to  the  Secretary. 

22  "(c)  If  the  only  assets  from  which  claims  against  an 

23  employee  benefit  plan  may  be  paid  are  the  general  assets 

24  of  the  employer  or  the  employee  organization,   the   report 

25  shall  include  (for  each  of  the  past  five  years)  the  benefits 

25-028  O  -  76  -  20  (Vol.  HI) 
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1  paid  and  the   average  number  of   employees   eligible   for 

2  participation." 

3  (r)  Section  7(d)  of  such  Act  is  amended  by  striking 

4  out  the  capital  "T"  in  the  word  "The"  the  first  time  it 

5  appears  in  paragraphs  (1)  and  (2)  and  inserting  in  lieu 

6  thereof  a  lowercase  "t". 

7  (s)  Section  7(e)  of  such  Act  is  amended  to  read  as 

8  follows: 

9  "(e)  Every  employee  pension  benefit  plan  shall  include 

10  with  its  annual  report  (to  the  extent  applicable)  the  follow- 

11  ing  information: 

12  "(1)  the  type  and  basis  of  funding, 

13  "(2)  the  number  of  participants,  both  retired  and 

14  nonretired,  covered  by  the  plan, 

15  "(3)  the  amount  of  all  reserves  or  net  assets  ac- 

16  cumulated  under  the  plan, 

17  "(4)  the  present  value  of  all  liabilities  for  all  non- 

18  forfeitable  pension  benefits  and  the  present  value  of  all 

19  other  accrued  liabilities, 

20  "(5)  the  ratios  of  the  market  value  of  the  reserves 

21  and  assets  described  in  (3)  above  to  the  liabilities  de- 

22  scribed  in  (4)  above, 

23  "(6)  a  copy  of  the  most  recent  actuarial  report,  and 
"(A)(i)    the    actuarial   assumptions    used   in 


24 
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1  under  an  insurance  contract,  (ii)  the  actuarial  as- 

2  sumptions  used  in  determining  the  level  of  benefits, 

3  and   (Hi)   the  actuarial  assumptions  used  in  con- 

4  nection  with  the  other  information  required  to  be 

5  furnished  under  this  subsection,  insofar  as  any  such 

6  actuarial  assumptions  are  not  included  in  the  most 

7  recent  actuarial  report, 

8  "(B)(i)  if  there  is  no  such  report,  or  (ii)  if 

9  any  of  the  actuarial  assumptions  employed  in  the 

10  annual  report  differ  from  those  in  the  most  recent 

11  actuarial  report,  or  (Hi)  if  different  actuarial  as- 

12  sumptions  are  used  for  computing  contributions  or 

13  payments  than  are  used  for  any  other  purpose,  a 

14  statement  explaining  same;  and 

15  "(7)    such  other  reasonable   information  pertinent 

16  to  disclosure  under  this  subsection  as  the  Secretary  may 

17  by  regulation  prescribe." 

18  (t)  Section  7  of  such  Act  is  further  amended  by  striking 

19  out  in  their  entirety  subsections  (f),  (g),  and  (h). 

20  ANNUAL  REPORTS 

21  Sec.  503.  (a)  Section  8  of  the  Welfare  and  Pension 

22  Plans  Disclosure  Act  is  amended  by  striking  out  subsections 

23  (a)  and  (b)  in  their  entirety  and  by  redesignating  subsec- 

24  tion  (c)  as  subsection  (a).  The  subsection  redesignated  as 

25  subsection  (a)  is  further  amended  by  striking  out  the  words 
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1  "of  plans"  after  the  word  "descriptions" ,  striking  out  the 

2  word  "the"  before  the  word  "annuaV  and  adding  the  word 

3  "plan"  before  the  word  "descriptions". 

4  (b)  Such  section  is  further  amended  by  adding  subsec- 

5  tions  (b),  (c),  (d),  and  (e),  to  read  as  follows: 

6  "(b)   The  administrator  of  any  employee  benefit  plan 

7  subject  to  this  Act  shall  file  with  the  Secretary  a  copy  of  the 

8  plan  description  and  each  annual  report.  The  administrator 

9  shall  also  furnish  to  the  Secretary,  upon  request,  any  docu- 

10  ments  relating  to  the  employee  benefit  plan,  including  but 

11  not  limited  to  the  bargaining  agreement,  trust  agreement,  con- 

12  tract,  or  other  instrument  under  which  the  plan  is  established 

13  or  operated,  and  any  document  so  furnished  shall  be  available 

14  for  public  inspection  by  the  Secretary. 

15  "(c)  Publication  of  the  plan  descriptions  and  annual 

16  reports  required  by  this  Act  shall  be  made  to  partwipants 

17  and  beneficiaries  of  the  particular  plan  as  follows: 

18  "(1)    the  administrator  shall  make  copies  of  the 

19  plan  description  (including  all  amendments  or  modifica- 

20  tions  thereto)  and  the  latest  annual  report  and  the  bar- 

21  gaining  agreement,   trust  agreement  contract,   or  other 

22  instrument  under  which   the  plan  was  established  or 

23  is  operated  available  for  examination  by  any  plan  par- 

24  ticipant   or   beneficiary   in   the   principal   office   of   the 

25  administrator: 
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1  "(2)  the  administrator  shall  furnish  to  any  plan 

2  participant  or  beneficiary  so  requesting  in  writing  a  fair 

3  summary  of  the  latest  annual  report; 

4  "(3)  the  administrator  shall  furnish  or  make  avail- 

5  able,  whichever  is  most  practicable:  (1)  to  every  partici- 

6  pant  upon  his  enrollment  in  the  plan  and  within  one 

7  hundred  and  twenty  days  after  each  major  amendment 

8  to  the  plan,  a  summary  of  the  plan's  important  pro- 

9  visions,  including  the  names  and  addresses  of  any  person 

10  or  persons  responsible  for  the  management  or  investment 

11  of  plan   funds,    and   requirements  of   the   amendment, 

12  whichever  is  applicable,  written  in  a  manner  calculated 

13  to  be  understood  by  the  average  participant;  such  ex- 

14  planation  shall  include  a  description  of  the  benefits  avail- 

15  able  to  the  participant  under  the  plan  and  circumstances 

16  which  may  result  in  disqualification  or  ineligibility,  and 

17  the  requirements  of  the   Welfare  and  Pension  Plans 

18  Disclosure  Act  with  respect  to  the  availability  of  copies 

19  of  the  plan  bargaining  agreement,  trust  agreement,  con- 

20  tract  or  other  instrument  under  which  the  plan  is  estab- 

21  lished  or  operated;  and  (ii)  to  every  participant  every 

22  three  years  (commencing  January  1,  1975),  a  revised 

23  up-to-date  summary  of  the  plan's  important  provisions 
and  major  amendments  thereto,  written  in  a  manner  cal- 
culated to  be  understood  by  the  average  participant;  and 
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1  (Hi)  to  each  plan  participant  or  beneficiary  so  request- 

2  ing  in  writing  a  complete  copy  of  the  plan  description 

3  (including  all  amendments  or  modifications  thereto)  or 

4  a  complete  copy  of  the  latest  annual  report,  or  both.  He 

5  shall  in  the  same  way  furnish  a  complete  copy  of  any 

6  bargaining  agreement,  trust  agreement,  contract,  or  other 

7  instrument  under  which  the  plan  is  established  or  op- 

8  erated.  In  accordance  with  regulations  of  the  Secretary, 

9  an  administrator  may  make  a  reasonable  charge  to  cover 

10  the  cost  of  furnishing  such  complete  copies. 

11  "(d)  The  administrator  of  an  employee  pension  benefit 

12  plan  shall  furnish  to  any  plan  participant  or  beneficiary  so 

13  requesting  in  writing  a  statement  indicating,  on  the  basis  of 

14  the  latest  information  available,    (1)   whether  or  not  such 

15  person  has  a  nonforfeitable  right  to  a  pension  benefit,   (2) 

16  the  nonforfeitable  pension  benefits,  if  any,  which  have  ac- 

17  crued  or  the  earliest  date  on  which  benefits  will  become  non- 
18  forfeitable,  and  (3)  the  total  pension  benefits  accrued. 

19  "(e)  In  the  event  a  plan  is  provided  a  variance  with 

20  respect  to  standards  of  vesting,  funding,  or  both,  pursuant  to 

21  title  II  of  the  Retirement  Income  Security  for  Employees 

22  Act,  the  administrator  shall  furnish  or  make  available,  which- 

23  ever  is  most  practiable,  notice  of  such  action  to  each  partici- 

24  pant  in  a  manner  calculated  to  be  understood  by  the  average 
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1  participant,  and  in  such  form  and  detail  and  for  such  periods 

2  as  may  be  prescribed  by  the  Secretary." . 

3  INVESTIGATIONS 

4  Sec.  504.  (a)  Section  9(d)  of  the  Welfare  and  Pension 

5  Plans  Disclosure  Act  is  amended  to  read  as  follows: 

6  "(d)  The   Secretary   may   make    appropriate    investir 

7  gations  when  he  believes  it  necessary  in  order  to  determine 

8  whether  any  person  has  violated  or  is  about  to  violate  any 

9  provision  of  this  Act  or  the  Welfare  and  Pension  Plans  Dis- 

10  closure  Act  and  in  connection   therewith  he  may   require 

11  the  filing  of  (1)  any  instruments  under  which  the  plan  is 

12  and  has  been  operated,  and  (2)  supporting  schedules  of  the 

13  financial  information  required  to  be  furnished  under  either 

14  Act  and  may  enter  such  places,  inspect  such  records  and  ac- 

15  counts,  and  question  such  persons  as  he  may  deem  necessary 

16  to  enable  him  to  determine  the  facts  relative  to  such  investi- 

17  gation,  except  that  no  periodic  examination  of  the  books  and 

18  records  of  any  plan  or  fund  shall  be  conducted  more  than 

19  once  annually  unless  the  Secretary  has  reasonable  cause  to 
™  believe  there  may  exist  a  violation  of  this  Act  or  any  rule  or 
2*  regulation  issued  thereunder.  The  Secretary  shall  make  such 

arrangements  as  are  necessary  with  the  Secretary  of  the 
Treasury  to  preclude  a  duplication  of  effort  with  regard  to 
investigation  of  violations  relating  to  fiduciaries.  For  the  pur- 
poses of  any  investigation  described  in  this  subsection,   the 
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1  provisions  of  sections  9  and  10  (relating  to  the  attendance  of 

2  witnesses  and  the  production  of  books,  records,  and  docu- 

3  ments),  of  the  Federal  Trade  Commission  Act  of  Septem- 

4  her  16,  1914  (15  U.S.C.  49,  50),  are  hereby  made  appli- 

5  cable  to  the  jurisdiction,  powers,  and  duties  of  the  Secretary 

6  or  any  officer  designated  by  him.  To  the  extent  he  considers 

7  appropriate  the  Secretary  shall  delegate  his  auditing  and  in- 

8  vestigative  functions  under  this  section  with  respect  to  insured 

9  banks  acting  as  fiduciaries  of  employee  benefit  plans  to  the 

10  'appropriate  Federal  banking  agency'  as  that  term  is  defined 

11  in  section  3(q)  of  the  Federal  Deposit  Insurance  Act  (12 

12  U.S.C.1813(q)).". 

13  (b)  Subsection  (h)  of  section  9  of  such  Act  is  repealed 

14  and  subsection  (i)  of  such  section  is  redesignated  as  sub- 

15  section  (h). 

16  PUBLIC  INFORMATION 

17  Sec.  505.  Section  10  of  the  Welfare  and  Pension  Plan 

18  Disclosure  Act  is  amended  to  read  as  follows: 

i9  "reports  made  public  information:  research  and 

20  STATISTICS 

2i  "Sec.  10.  (a)  The  contents  of  plan  descriptions  and 

22  annual  reports  filed  with  the  Secretary  pursuant  to  this  Act 

23  shall  be  public  information  and  the  Secretary  may  publish 
any  such  information  and  data  as  he  may  deem  appropriate. 

"(b)  The  Secretary  shall  develop  and  maintain  a  com- 
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1  prehensive  and  effective  program  of  collection,  compilation, 

2  and  analysis  of  employee  benefit  plan  information  and  data. 

3  Such  program  shall  relate  to  information  and  data  whether 

4  or  not  required  to  be  furnished  by  this  Act  or  the  Retirement 

5  Income  Security  for  Employees  Act  and  to  employee  bene- 

6  fit  plans  whether  or  not  subject  to  these  Acts.  Moreover  the 

7  Secretary  is  authorized  and  directed  to  undertake  appropriate 

8  studies  relating  to  employee  benefit  plans  including,  but  not 

9  limited  to,  the  effects  of  the  Retirement  Income  Security  for 

10  Employees  Act  upon  the  provisions  and  costs  of  pension  and 

11  profit-sharing  retirement  plans,  the  role  of  private  pensions 

12  in  meeting  requirement  security  needs  of  the  Nation,  as  well 

13  as  alternative  methods  of  providing  additional  retirement 
"  security,  the  administration  and  operations  of  pension  plans 
15  including  types  and  levels  of  benefits,  degree  of  reciprocity 
1°  or  portability,  financial  characteristics  and  practices,  methods 
1^  of  encouraging  the  growth  of  private  pension  and  profit- 
1°  sharing   retirement   plans,    and   the   adequacy   of  coverage 

19  under  this  Act  and  the  Retirement  Income  Security  for  Em- 

20  ployees  Act.  Without  limiting  the  generality  of  the  foregoing, 

the  Secretary  shall  also  undertake  a  special  study  of  the 

22 

sufficiency  of  the  provisions  of  the  Retirement  Income  Secu- 

rity  for  Employees  Act  as  applied  to  high  mobility  employees 
and  shall  recommend  such  changes  in  existing  law  and  regu- 
lations as  may  be  appropriate  to  afford  to  such  employees 
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1  adequate  protection  against  unreasonable  forfeiture  of  pen- 

2  sion  credits  as  a  result  of  frequent  job  changes  inherent  in 

3  the  conduct  of  their  occupations  or  professions,   and  such 

4  other  changes  as  may  be  appropriate  to  provide  more  ade- 

5  quate  protection  to  such  employees.  In  developing  such  rec- 

6  ommendations,  the  Secretary  shall  consult  with  appropriate 

7  Federal  and  State  agencies,  professional  societies,  industry 

8  and  labor  representatives,   and  other  professional  societies, 

9  industry    and    labor    representatives,    and   other   interested 

10  groups  with  specialized  knowledge  of  the  problems  of  high 

11  mobility  workers.  This  special  study  shall  be  completed  and 

12  submitted  to  the  Congress  within  three  years  after  enactment 

13  of  the  amendments  to  this  Act. 

14  "(c)  To  carry  out  his  duties  under  this  subsection  the 

15  Secretary  may — 

16  "(1)    promote,    encourage,    or    directly   engage   in 

17  programs  of  studies,   information,   and  communication 

18  concerning  employee  benefit  plans; 

19  "(2)   compile  and  publish  such  studies,   analyses, 

20  reports,  and  surveys  as  he  may  deem  appropriate; 

21  "(3)  arrange,  through  grants  or  contracts  for  the 

22  conduct  of  such  research  and  investigations  as  he  may 

23  deem  appropriate; 
"(4)    make  such   agreements   as   are   necessary   to 


24 


25  maintain  the  confidentiality  of  the  source  of  any  infor- 
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1  mation  furnished  vursuant  to  a  request  by  the  Secretary 

2  for  use  in  connection  with  the  collection,  compilation, 

3  and  analysis  of  employee  benefit  plan  information  and 

4  data:'. 

5  ESTABLISHMENT  OF  ADVISORY  COUNCIL 

6  Sec.  506.  Section  14  of  such  Act  is  amended  to  read 

7  as  follows: 

8  "advisory  council 

9  "Sec.  14.  (a)(1)   There  is  hereby  established  an  Ad- 

10  visor y  Council  on  Employee  Welfare  and  Pension  Benefit 

11  Plans  (hereinafter  referred  to  as  the  'Council')  consisting  of 

12  twenty-one  members  appointed  by  the  Secretary.  Not  more 

13  than  eleven  members  of  the  Council  shall  be  members  of  the 

14  same  political  party. 

15  "(2)  Members  shall  be  appointed  from  among  persons 

16  recommended  by  groups  or  organizations  which  they  shall 

17  represent  and  shall  be  persons  qualified  to  appraise  the  pro- 

18  grams  instituted  under  this  Act  and  the  Retirement  Income 

19  Security  for  Employees  Act. 

20  "(3)    Of  the  members  appointed,  five  shall  be  repre- 

21  sentatives  of  labor  organizations;  five  shall  be  representatives 

22  of  management;  one  representative  each  from  the  fields  of 

23  insurance,  corporate  trust,  actuarial  counseling,  investment 

24  counseling,  and  the  accounting  field;  and  six  representatives 

25  shall  be  appointed  from  the  general  public,  three  of  whom 
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1  shall  be  persons  representing  those  receiving  benefits  from 

2  a  private  pension  plan. 

3  "(4)    Members  shall  serve  for  terms  of  three  years, 

4  except  that  of  those  first  appointed,  six  shall  be  appointed 

5  for  terms  of  one  year,  seven  shall  be  appointed  for  terms 

6  of    two   years,    and   eight   shall   be   appointed  for   terms 

7  of  three  years.  A  member  may  be  reappointed,  and  a  mem- 

8  ber  appointed  to  fill  a  vacancy  shall  be  appointed  only  for  the 

9  remainder  of  such  term.  A  majority  of  members  shall  consti- 

10  lute  a  quorum  and  action  shall  be  taken  only  by  a  majority 

11  vote  of  those  present. 

12  "(5)  Members  shall  be  paid  compensation  at  the  rate 

13  of  $150  per  day  when  engaged  in  the  actual  performance 

14  of  their  duties  except  that  any  such  member  who  holds  an- 

15  other  office  or  position  under  the  Federal  Government  shall 

16  serve  without  additional  compensation.  Any  member  shall 

17  receive  travel  expenses,  including  per  diem  in  lieu  of  sub- 

18  sistence  as  authorized  by  section  5703  of  title  5,   United 

19  States  Code,  for  persons  in  the   Government  service  em- 

20  ployed  intermittently. 

21  "(b)  It  shall  be  the  duty  of  the  Council  to  advise  the 

22  Secretary  with  respect  to  the  carrying  out  of  his  functions 

23  under  this  Act,  and  the  Retirement  Income  Security  for  Em- 

24  phyees  Act  and  to  submit  to  the  Secretary  recommendations 

25  with  respect  thereto.  The  Council  shall  meet  at  least  four 
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1  times  each  year  and  at  such  other  times  as  the  Secretary 

2  requests.  At  the  beginning  of  each  regular  session  of  the  Con- 

3  gress,  the  Secretary  shall  transmit  to  the  Senate  and  House 

4  of  Representatives  each  recommendation  which  he  has  re- 

5  ceived  from  the  Council  during  the  preceding  calendar  year 

6  and  a  report  covering  his  activities  under  the  Act  and  the 

7  Retirement   Income   Security  for  Employees   Act   for   the 

8  preceding  fiscal  year,  including  full  information  as  to  the 

9  number  of  plans  and  their  size,  the  results  of  any  studies  he 

10  may  have  made  of  such  plans  and  the  operation  of  this  Act 

11  and  the  Retirement  Income  Security  for  Employees  Act  and 

12  such  other  information  and  data  as  he  may  deem  desirable 

13  in   connection   with   employee   welfare   and   pension   benefit 

14  plans. 

15  "(c)  The  Secretary  shall  furnish  to  the  Council  an  ex- 

16  ecutive  secretary  and  such  secretarial,   clerical,   and  other 

17  services  as  are  deemed  necessary  to  conduct  its  business.  The 

18  Secretary  may  call  upon  other  agencies  of  the  Government 
19.  for  statistical  data,  reports,  and  other  information  which  will 

20  assist  the  Council  in  the  performance  of  its  duties." 

21  ADMINISTRATION 

22  Sec.  507.  Section  5108  of  title  5,  United  States  Code, 
2^  is  amended  by  adding  at  the  end  thereof  the  following  new  sub- 
2^  section : 
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1  "(f)  In  addition  to  the  number  of  positions  authorized 

2  by  subsection  (a),  the  Secretary  of  Labor  is  authorized,  with- 

3  out  regard  to  any  other  provision  of  this  subsection  to  place  a 

4  total  of  20  positions  in  the  Department  of  Labor  in  GS-16 

5  and  17.". 

6  Part  B— Fiduciary  Standards 

7  Subpart  I — Fiduciary  Standards  Under  the  Welfare  and 

8  Pension  Plans  Disclosure  Act 

9  AMENDMENT  TO   THE  WELFARE  AND  PENSION  PLANS 

10  DISCLOSURE  ACT 

11  Sec.  511.  The  Welfare  and  Pension  Plans  Disclosure 

12  Act  is  amended  by  redesignating  sections  15,  16,  17,  and 

13  18  as  sections  17,  18,  19,  and  20,  respectively  and  by  in- 

14  serting   immediately    after   section   14    the   following    new 

15  sections: 

16  "FIDUCIARY  STANDARDS 

17  "Sec.  15.  (a)  Every  employee  benefit  fund  established 

18  to  provide  for  the  payment  of  benefits  under  an  employee's 

19  benefit  plan  shall  be  established  or  maintained  pursuant  to  a 

20  duly  executed  written  document  which  shall  set  forth  the 

21  purpose  or  purposes  for  which  such  fund  is  established  and 

22  the  detailed  basis  on  which  payments  are  to  be  made  into 

23  and  out  of  such  fund.  Such  fund  shall  be  deemed  to  be  a 

24  trust  and  shall  be  held  for  the  exclusive  purpose  of  (1)  pro- 

25  viding  benefits  to  participants  in  the  plan  and  their  bene- 
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1  ficiaries  and  (2)  defraying  reasonable  expenses  of  adminis- 

2  tering  the  plan. 

3  "(b)(1)   A   fiduciary  shall  discharge  his  duties  with 

4  respect  to  the  fund — 

5  "(A)  with  the  care  under  the  circumstances  then 

6  prevailing  that  a  prudent  man  acting  in  a  like  capacity 

7  and  familiar  with  such  matters  would  use  in  the  conduct 

8  of  an  enterprise  of  a  like  character  and  with  like  aims; 

9  and 

10  "(B)   subject  to  the  standards  in  subsection    (a) 

11  and  in  accordance  with  the  documents  and  instruments 

12  governing  the  fund  insofar  as  is  consistent  with  this  Act, 

13  except  that  (i)  any  assets  of  the  fund  remaining  upon 

14  dissolution  or  termination  of  the  fund  shall,  after  com- 

15  plete  satisfaction   of   the  rights   of   all   beneficiaries   to 

16  benefits  accrued  to  the  date  of  dissolution  or  termination, 

17  be  distributed  ratably  to  the  beneficiaries  thereof  or,  if  the 

18  trust  agreement  so  provides,  to  the  contributors  thereto; 

19  (ii)   that  in  the  case  of  a  registered  pension  or  profit- 
ed sharing-retirement  plan,  such  distribution  shall  be  subject 

21  to  the  requirements  of  the  Retirement  Income  Security 

22  for  Employees  Act;  and  (Hi)   any  assets  of  the  fund, 

23  attributable  to  employee  contributions,   remaining  after 

24  complete  satisfaction   of   the   rights   of   all   beneficiaries 

25  accrued  to  the  date  of  dissolution  or  termination  shall  be 
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1  equitably  distributed  to  the  employee  contributors  accord- 

2  ing  to  their  rate  of  contribution. 

3  "(2)  A  fiduciary  is  prohibited  from  engaging  in  the  fol- 

4  lowing  transactions: 

5  "(A)    holding    or    purchasing    on    behalf    of    the 

6  fund  any  security  which  has  been  issued  by  an  em- 

7  polyer  or   employer-group   whose   employees   are   par- 

8  ticipants  in  the  plan,  under  which  the  fund  was  estab- 

9  lished  or  a  corporation  controlling,   controlled  by,   or 

10  under  common  control  with  such  employer,  or  employ  ee- 

11  gTOup,  if  such  investment,  which  when  added  to  such 

12  securities  already  held,  exceeds  7  per  centum  of  the  fair 

13  market  value  of  the  assets  of  the  fund.  Notwithstanding 

14  the  foregoing,  such  7  per  centum  limitation  shall  not 

15  apply  to  profit  sharing,  stock  bonus,  thrift  and  savings 

16  or  other  similar  plans  which  explicitly  provide  that  some 

17  or  all  of  the  plan  funds  may  be  invested  in  securities 

18  of  such  employer  or  a  corporation  controlling,  control- 

19  led  by,  or  under  common  control  with  such  employer, 

20  nor  shall  said  plans  be  deemed  to  be  limited  by  any  diver- 

21  sification  rule  as  to  plan  funds  which  may  be  invested  in 

22  such  securities.   Profit  sharing,   stock  bonus,   thrift,   or 

23  other  similar  plans,  which  are  in  existence  on  the  date 

24  of  enactment  and  which   allow  investment  in  such  se- 

25  curities   without   explicit   provision    in    the   plan,    shall 
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1  remain  exempt  from  the  7  per  centum  limitation  un- 

2  til  the  expiration  of  one  year  from  the  date  of  enact- 

3  ment  of  this  section.  Nothing  contained  in  this  subpara- 

4  graph  shall  be  construed  to    relieve  profit-sharing,  stock 

5  bonus,  thirft  and  savings  or  other  similar  plans  from 

6  any  other  applicable  requirements  of  this  section.  For 

7  the  purposes  of  this  subparagraph  the  leasing  (or  a  pur- 

8  chase  in  connection  with  such  lease)   of  real  property 

9  and  personal  property   related   to  such   real  property 

10  to  an  employer  or  employer-group  by  a  plan  shall  be 

11  deemed  to  be  a  security  of  such  employer  or  employer- 

12  group; 

13  "(B)   any  fund  other  than  a  profit-sharing,  stock 

14  bonus,  thrift  savings  plan,  etc.,  holding  securities  of  an 

15  employer  or  employer  group  which  employs  participants 

16  in  such  plan,  in  excess  of  7  per  centum  of  the  fair  market 

17  value  of  such  fund  on  the  effective  date  of  this  section 

18  shall,  within  5  years  after  the  effective  date  of  this  sec- 

19  tion,  divest  not  less  than  50  per  centum  of  such  excess 

20  and  shall,  not  later  than  10  years  after  the  effective  date 

21  of  this  section  divest  not  less  than  100  per  centum  of 

22  such  excess. 

23  "(3)  Except  as  provided  in  subsection  (c),  a  fiduciary 

24  shall  not  engage  in  a  transaction  with  respect  to  a  trust  which 
2*>    constitutes  a  direct  or  indirect — 

25-028  O  -  76  -  21    (Vol.  in) 
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1  "(A)  sale  or  exchange,  or  leasing  of  any  property 

2  between  the  trust  and  a  party  in  interest; 

3  "(B)  lending  of  money  or  other  extension  of  credit 

4  between  the  trust  and  a  party  in  interest; 

5  "(C)  furnishing  of  goods,  services,  or  facilities  be- 

6  tween  the  trust  and  a  party  in  interest; 

7  "(D)  transfer  to,  or  use  by  or  for  the  benefit  of  a 

8  party  in  interest  of  any  assets  of  the  trust; 

9  "(E)  act  by  a  fiduciary  whereby  he  deals  in  his 

10  own  interest  for  his  own  account; 

11  "(F)  receipt  by  a  party  in  interest  from  any  party 

12  dealing  with  the  trust  in  a  transaction  involving  the 

13  trust;  or 

14  "(G)  represent  any  other  party  with  such  fund  or 

15  in  any  way  act  on  behalf  of  a  party  adverse  to  the  fund 

16  or    adverse    to    the    interests    of    its    participants    or 
I?  beneficiaries. 

18  "(4)  The  Secretary,  in  conjunction  with  the  Secretary 

19  of  the  Treasury,  shall  by  rule  or  regulation  provide  for  the 

20  conditional  or  unconditional  exemption  of  any  fiduciary  or 
z*  class  of  fiduciaries  or  transactions  or  class  of  transactions 

22  from  all  or  part  of  the  restrictions  imposed  by  paragraph 

23  (3)  of  this  subsection. 

24  An  exemption  granted  under  this  section  shall  not  relieve  a 

25  fiduciary  from  any  other  applicable  provisions  of  this  Act. 
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1  In  granting  an  exemption  under  this  paragraph  the  Secre- 

2  taries  shall  assure  that  such  exemption  is  (A)  administra- 

3  tively  feasible,  (B)  in  the  interests  of  the  fund,  and  (C) 

4  protective  of  the  rights,  both  contingent  and  vested,  of  par- 

5  ticipants  and  beneficiaries  of  such  plan.  Prior  to  the  grant- 

6  ing  of  an  exemption  under  this  paragraph,  the  Secretaries 

7  shall  give  adequate  notice  which  shall  include  publication  in 

8  the  Federal  Register,  to  interested  persons,  of  the  pendency 

9  of  such  exemptions. 

10  "(c)  The  prohibitions  provided  in  subsection    (b)(3) 

11  shall  not  apply  to — 

12  "(1)  any  loan  made  by  the  trust  to  parties  in  in- 

13  terest  who  are  participants  or  beneficiaries  (other  than 

14  an  owner  within  the  meaning  of  section  401  (c)  (3)  of 

15  the  Internal  Revenue  Code  of  1954  or  a  proprietary  em- 

16  ployee  within  the  meaning  of  section  412(c)(1)  of  such 

17  Code)  of  the  plan  if  such  loans  are  (i)  available  to  all 

18  such  participants  on  a  nondiscriminatory  basis,  (ii)  are 

19  not  made  available  to  highly  compensated  employees  in 

20  an  amount  greater  than  that  amount  made  available  to 

21  other   employees,    (Hi)    are   made    in   accordance   with 

22  specific  provisions  regarding  such  loans  set  forth  in  the 

23  plan,  (iv)  bear  a  reasonable  rate  of  interest,  and  (v) 

24  are  adequately  secured; 
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1  "(2)  a  fiduciary  receiving  any  reasonable  compen- 

2  sation  for  services  rendered,  or  for  the  reimbursement 

3  of  expenses  properly  and  actually  incurred,  in  the  per- 

4  formance  of  his  duties  with  the  fund,  or  receiving  in  a 

5  fiduciary  capacity  proceeds  from  any  transaction  involv- 

6  ing  plan  funds,  except  that  no  person  so  serving  who  is 

7  actually  receiving  full-time  compensation  from  an  em- 

8  ployer  or  association  of  employers  whose  employees  are 

9  participants  in  the  plan  under  which  the  fund  was  estab- 

10  lished,  or  from  an  employee  organization  whose  mem- 

11  bers  are  participants  in  such  plan  shall  receive  compen- 

12  sation  from  such  fund,   except  for  reimbursement  of 

13  expenses  properly  and  actually  incurred  and  not  other- 

14  wise  reimbursed; 

15  "(3)  the  receipt  by  a  fiduciary  or  other  party  in 

16  interest  of  any  benefit  to  which  he  may  be  entitled  as  a 

17  participant  or  beneficiary  in  the  plan; 

18  "(4)    contracting  or  making  reasonable  arrange- 

19  ments  with  a  party  in  interest  for  office  space  and  other 

20  services  necessary  for  the  operation  of  the  plan  and  pay- 

21  ing  reasonable  compensation  therefor; 

22  "(5)  following  the  specific  instructions  in  the  trust 

23  instrument  or  other  document  governing  the  fund  insofar 

24  as  consistent  with  the  specific  prohibitions  listed  in  sub- 

25  section  (b)(3); 
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1  "(6)  taking  action  pursuant  to  an  authorization  in 

2  the  trust  instrument  or  other  document  governing  the 

3  fund,  provided  such  action  is  consistent  with  the  provi- 

4  sums  of  subsection  (a)  or  (b) . 

5  "(d)  Any  fiduciary  who  breaches  any  of  the  respon- 

6  sibilities,  obligations,  or  duties  imposed  upon  fiduciaries  by 

7  this  Act  shall  be  personally  liable  to  such  fund  for  any  losses 

8  to  the  fund  resulting  from  such  breach,  and  to  pay  to  such 

9  fund  any  profits  which  have  inured  to  such  fiduciary  through 
10  use  of  assets  of  the  fund. 

H  "(e)    When  two  or  more  fiduciaries  undertake  jointly 

12  the  performance  of  a  duty  or  the  excise  of  a  power,  or 

13  where  two  or  more  fiduciaries  are  required  by  an  instrument 

14  governing  the  fund  to  undertake  jointly  the  performance  of  a 

15  duty  or  the  exercise  of  power,  but  not  otherwise,  each  of 

16  such  fiduciaries  shall  have  the  duty  to  prevent  any  other 

17  such   co fiduciary  from   committing   a   breach   of   responsi- 

18  bility,  obligation,  or  duty  of  a  fiduciary  or  to  compel  such 

19  other  cofiduciary  to  redress  such  a  breach,  except  that  no 

20  fiduciary  shall  be  liable  for  any  consequence  of  any  act 

21  or  failure  to  act  as  a  cofiduciary  who  is  undertaking  or  is 

22  required  to  undertake  jointly  any  duty  or  power  if  he  shall 

23  object  in  writing  to  the  specific  action  and  promptly  file  a 

24  copy  of  his  objection  with  the  Secretary. 
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'(f)  No  fiduciary  may  be  relieved  from  any  respon- 

2  sibility,  obligation,  or  duty  imposed  by  law,  by  any  agree- 

3  ment,  or  otherwise.  Nothing  herein  shall  preclude  any  agree- 

4  ment    allocating    specific    duties    or   responsibilities    among 

5  fiduciaries,  or  bar  any  agreement  of  insurance  coverage  or 

6  indemnification   affecting  fiduciaries   subject   to   regulations 

7  promulgated  by  the  Secretary. 

8  "(g)  A  fiduciary  shall  not  be  liable  for  a  violation  of 

9  this  Act  committed  before  he  became  a  fiduciary  or  after  he 

10  ceased  to  be  a  fiduciary. 

11  "(h)  No  fiduciary  shall  permit  any  assets  of  the  fund  to 

12  be  held,  deposited,  or  invested  outside  the  United  States  unless 

13  the  indicia  of  ownership  remain  within  the  jurisdiction  of  a 

14  United  States  District  Court,  except  as  authorized  by  the 

15  Secretary  by  rules  or  regulations. 

16  "(i)  Any  party  in  interest  who  participates  in  a  trans- 

17  action  prohibited  by  this  Act  knowingly,  or  with  reason  to 

18  know  that  the  transaction  was  a  transaction  to  which  this 

19  Act  applies,  shall  be  personally  liable  to  make  good  to  the 

20  fund  any  losses  sustained  by  the  fund  resulting  from  such 

21  transaction,  and  to  pay  to  the  fund  any  profits  realized  by 

22  him  from  such  transaction. 

23  "(j)  For  the  purposes  of  this  section  a  transfer  of  real 

24  or  personal  property  by  a  party  in  interest  to  a  trust  to  which 
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1  the  property  is  subject  to  a  mortgage  or  similar  lien  which 

2  the  trust  assumes  or  if  it  is  subject  to  a  mortgage  or  similar 

3  lien  which  a  party  in  interest  placed  on  the  property  within 

4  the  10-year  period  ending  on  the  date  of  transfer. 

5  "(k)  For  the  purposes  of  this  section  the  term  'emphyer- 

6  group1  means  any  controlled  group  of  corporations  (as  de- 

7  fined  in  section  1563(a)  of  the  Internal  Revenue  Code  of 

8  1954)  of  which  the  employer  who  maintains  the  plan  is  a 

9  member. 

10  "(I)  This  section  shall  not  apply  to — 

11  "(1)   funds  held  by  an  insurance  carrier  unless 

12  that  carrier  holds  funds  in  a  separate  account, 

13  "(2)  funds  held  by  an  investment  company  subject 

14  to  regulation  under  the  Investment   Company  Act  of 

15  1940, 

16  "(3)  a  plan  administered  by  the  Government  of 

17  the  United  States,  or  by  the  government  of  a  State  or 

18  political  subdivision  thereof,  or  by  an  agency  or  in- 

19  strumentality  of  such  a  government,  or 

20  "(4)  a  plan  established  or  maintained  by  a  church 

21  or  a  convention  or  association  of  churches  which  is  ex- 
empt from  tax  under  section  501(a)   of  the  Internal 

23  Revenue  Code  of  1954,  unless  that  plan  is  taxable  under 

24  chapter  45  of  such  Code. 
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1 

2  "Sec.  16.  (a)  No  person  who  has  been  convicted  of,  or 

3  has  been  imprisoned  as  a  result  of  his  conviction  of,  robbery, 

4  bribery,   extortion,   embezzlement,   grand  larceny,   burglary, 

5  arson,  a  felony  violation  of  Federal  or  State  law  involving 

6  substances  defined  in  section  102(6)  of  the  Comprehensive 

7  Drug  Abuse  Prevention  and  Control  Act  of  1970,  murder, 

8  rape,  kidnaping,  perjury,  assault  with  intent  to  kill,  assault 

9  which  inflicts  grievous  bodily  injury,  any  crime  described  in 

10  section  9(a)(1)  of  the  Investment  Company  Act  of  1940 

11  (15  U.S.C.  80a-9  (a)(1)),  a  violation  of  any  provision 

12  of  this  Act,  a  violation  of  section  302  of  the  Labor-Manage- 

13  ment  Relations  Act  of  1947  (61  Stat.  157,  as  amended;  29 

14  UJS.C.  186),  a  violation  of  chapter  63  of  title  18,  United 

15  States  Code,  a  violation  of  section  874,  1027,  1503,  1505, 

16  1506,  1510,  1951,  or  1954  of  title  18,  United  States  Code, 

17  a  violation  of  the  Labor-Management  Reporting  and  Dis- 

18  closure  Act  of  1959  (73  Stat.  519,  as  amended;  29  U.S.C. 

19  401),  or  conspiracy  to  commit  any  such  crimes  or  attempt 

20  to  commit  any  such  crimes,  or  a  crime  in  which  any  of  the 

21  foregoing  crimes  is  an  element,  shall  serve — 

22  "(1)  os  an  administrator,  officer,  trustee,  custodian, 

23  counsel,   agent,   employee   (other  than  as  an  employee 

24  performing  exclusively  clerical  or  janitorial  duties),  or 

25  fiduciary  of  any  employee  benefit  plan,  or 


3783 


536 

1  "(2)  as  a  consultant  to  any  employee  benefit  plan, 

2  during  or  for  five  years  after  a  conviction  or  after  the  end  of 

3  an  imprisonment  for  any  crime  listed  in  this  paragraph,  unless 

4  prior  to  the  end  of  such  five-year  period,  in  the  case  of  a 

5  person  so  convicted  or  imprisoned,  the  Board  of  Parole  of 

6  the  United  States  Department  of  Justice  determines  that  such 

7  persons  service  in  any  capacity  referred  to  in  subparagraph 

8  (A)  or  (B)  would  not  be  contrary  to  the  purpose  of  this 

9  Act.  Prior  to  making  any  such  determination  the  Board  shall 

10  hold  an  administrative  hearing  and  shall  give  notice  of  such 

11  proceedings  by  certified  mail  to  the  State,  county,  and  Fed- 

12  eral  prosecuting  officials  in  the  jurisdiction  or  jurisdictions 

13  in  which  such  person  was  convicted.  The  Boards  determina- 

14  tion  in  any  such  proceeding  shall  be  final. 

15  "(b)  Any  person  who  willfully  violates  this  section,  or 

16  knowingly  permits  another  person   to   violate   this  section, 

17  shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not 

18  more  than  one  year,  or  both. 

19  "(c)  For  purposes  of  this  section — 

20  "(1)    any  person  shall  be  deemed  to   have   been 

21  'convicted!  and  under  the  disability  of  'conviction'  from 

22  the  date  of  the  judgment  of  the  trial  court  or  the  date 

23  of   the  final  sustaining  of  such   judgment   on   appeal, 
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1  whichever  is  later,  regardless  of  when  such  conviction 

2  occurred; 

3  "(2)  the  term  'imprisonment1  shall  not  include  any 

4  period  of  parole;  and 

5  "(3)   'consultant1  means  any  person  who,  for  pe- 

6  cuniary  benefit,  direct  or  indirect,  advises  or  represents 

7  an  employer  benefit  plan,  concerning  the  establishment 

8  or  operation  of  such  plan.". 

9  EFFECTIVE  DATES     * 

10  Sec.  512.  The  amendments  made  by  part  A  and  sub- 

11  part  I  of  part  B  of  this  title  shall  be  effective  January  1, 

12  1974,  except  for  those  amendments  dealing  with  prohibited 

13  transactions  which  shall  be  effective  January  1,  1975. 

14  Subpart  II — Fiduciary  Standards  Under  the  Internal 

15  Revenue  Code  of  1954 

16  SEC.  521.  FIDUCIARY  STANDARDS. 

17  (a)  Duplication  of  Effort.— In  order  to  avoid  un- 

18  necessary  expense  and  duplication  of  functions  among  Gov- 

19  ernment  agencies  the  Secretary  of  Labor  and  the  Secretary 

20  of  the   Treasury  shall  make   arrangements  or   agreements 

21  for  cooperation  and  mutual   assistance.    Any   information 

22  coming  to  the  attention  of  the  Secretary  of  the  Treasury  in 

23  the  course  of  his  administration  of  this  section  which  may 

24  warrant  consideration  for  criminal  prosecution  under   the 

25  provisions  of  this  section  or  other  criminal  law  shall  be  for- 
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1  warded  to  the  Secretary  of  Labor  for  immediate  transmittal 

2  to  the  Attorney  General. 

3  (b)   Cooperation  With  Regard  to  Investiga- 

4  TI0N8. — The  Secretary  of  the   Treasury  shall  make  such 

5  arrangements  as  are  necessary  with  the  Secretary  of  Labor 

6  to  preclude  a  duplication  of  effort  with  regard  to  investigar 

7  tions  of  violations  relating  to  fiduciaries. 

8  (c)  Administration.— 

9  (1)  The  provisions  of  subchapter  II  of  chapter  5  of 

10  tide  5,  United  States  Code,  shall  apply  to  this  section. 

11  (2)   The  Secretary  of  Labor,  in  conjunction  with 

12  the  Secretary  of  the  Treasury,  shall  promulgate  rules 

13  and  regulations  for  the  administration  and  enforcement 

14  of  this  section  with  regard  to  prohibited  transactions 

15  under  section  522  (d)  (1 ) . 

16  SEC.  522.  PROHIBITED  TRANSACTIONS. 

17  (a)  Amendment  of  Section  503.— Section  503  (re- 

18  lating  to  requirements  for  exemption)  is  amended — 

19  (1)  by  striking  out  "or  (18)"  in  subsection  (a) 

20  (IK  A), 

21  (2)  by  striking  out  subsection  (a)(1)(B)  and  by 

22  redesignating   subsection    (a)(1)(C)    as    (a)(1)(B), 

23  (3)  by  striking  out  "or  section  401(a)"  in  subsec- 

24  tions  (a)(2)  and  (c), 
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1  (4)  by  striking  out  subsections  (d),  (f),  and  (g) 

2  and  redesignating  subsection  (e)  as  (d). 

3  (b)  Excise  Tax  on  Prohibited  Transactions.— 

4  Chapter  44  of  subtitle  D   (relating  to  miscellaneous  excise 

5  taxes)  (as  added  by  section  241  of  this  Act)  is  amended  by 

6  adding  at  the  end  thereof  the  following  new  section: 

7  "SEC.  4974.  EXCISE  TAX  ON  PROHIBITED  TRANSACTIONS. 

8  "(a)  Initial  Taxes  on  Party  in  Interest.— There 

9  is  hereby  imposed  a  tax  on  each  prohibited  transaction  at  the 

10  rate  of  5  percent  of  the  amount  involved  with  respect  to  the 

11  prohibited  transaction  for  each  year  (or  part  thereof)  in 

12  the  taxable  period.  The  tax  imposed  by  this  paragraph  shall 

13  be  paid  by  any  party  in  interest  who  participates  in  the  pro- 

14  hibited  transaction. 

15  "(b)  Additional  Taxes  on  Party  in  Interest.— 

16  In  any  case  in  which  an  initial  tax  is  imposed  by  subsection 

17  (a)  on  a  prohibited  transaction  and  the  transaction  is  not 

18  corrected  within  the  correction  period,  there  is  hereby  im- 

19  posed  a  tax  equal  to  100  percent  of  the  amount  involved. 

20  The  tax  imposed  by  this  paragraph  shall  be  paid  by  any 

21  party  in  interest  who  participated  in  the  prohibited  trans- 

22  action. 

23  "(c)  Special  Rule. — For  purposes  of  subsections  (a) 

24  and  (b)  if  more  than  one  person  is  liable  under  any  para- 

25  graph  of  subsection   (a)   or  (b)  with  respect  to  any  one 
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1  prohibited  transaction,  all  such  persons  shall  be  jointly  and 

2  severally  liable  under  such  paragraph  with  respect  to  such 

3  act. 

4  "(d)  Prohibited  Transaction  — 

5  "(1)  General  rule. — For  purposes  of  this  sec- 

6  tion,   the  term  'prohibited  transaction'  means  a  trans- 

7  action  between  a  party  in  interest  and  an  employee's 

8  trust  described  in  section  401(a),  a  plan  described  in 

9  section  404(a)(2),  or  a  qualified  individual  retirement 

10  account  described  in  section  408(a),  which  is  exempt 

11  from  tax  under  section  501(a)  (or  which,  at  any  time, 

12  has  been  determined  by  the  Secretary  or  his  delegate  to 

13  be  such  a  trust,  plan,  or  account)  and  which  constitutes 

14  a  direct  or  indirect — 

15  "(A)  sale  or  exchange,  or  leasing  of  any  prop- 

16  erty  between  the  trust  and  a  party  in  interest; 

17  "(B)   lending  of  money  or  other  extension  of 

18  credit  between  the  trust  and  a  party  in  interest; 

19  "(C)  furnishing  of  goods,  services,  or  facilities 

20  between  the  trust  and  a  party  in  interest; 

21  "(D)  transfer  to,  or  use  by  or  for  the  benefit 

22  of  a  party  in  interest  of  any  assets  of  the  trust; 

23  "(E)   act  by  a  party  in  interest  whereby  he 

24  deals  with  the  assets  of  the  trust  in  his  own  interest 

25  :  or' for  his  own  account; 
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1  "(F)  receipt  of  consideration  from  any  party 

2  in  interest  by  any  party  dealing  with  the  trust  in 

3  a  transaction  involving  the  trust. 

4  "(2)  Special  rules.— For  the  purposes  of  para- 

5  graph  (1)— 

6  "(A)   Exemption.— The  Secretary,   in  con- 

7  junction  with  the  Secretary  of  Labor  shall  by  rule 

8  or  regulation  provide  for  the  conditional  or  uncon- 

9  ditional  exemption  of  any  fiduciary  or  class  of  fi- 

10  duciaries  or  transactions  or  class  of  transactions 

11  from  all  or  part  of  the  restrictions  imposed  by  para- 

12  graph  (1)  of  this  subsection.  An  exemption  granted 

13  under  this  section  shall  not  relieve  a  fiduciary  from 

14  any  other  applicable  provisions  of  this  Act.  In  grant- 

15  ing  an  exemption  under  this  paragraph,  the  Sec- 

16  retaries  shall  assure  that  such  exemption  is  (i)  ad- 

17  ministratively  feasible,   (ii)   in  the  interests  of  the 

18  fund,  and  (Hi)  protective  of  the  rights,  both  contin- 

19  gent  and  vested,  of  participants  and  beneficiaries  of 

20  such  plan.  Prior  to  the  granting  of  an  exemption 

21  under  this  paragraph,  the  Secretaries  shall  give  ade- 

22  quate  notice  to  interested  persons,  which  shall  in- 

23  elude  publication  in  the  Federdl  Register,  of  the 

24  pendency  of  such  exemptions; 
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1  "(B)  Encumbered  property.    A  transfer 

2  of  real  or  personal  property  by  a  party  in  interest  to 

3  a  trust  to  which  this  section  applies  shall  be  treated 

4  as  a  sale  or  exchange  if  the  property  is  subject  to  a 

5  mortgage  or  similar  lien  which  the  trust  assumes  or 

6  if  it  is  subject  to  a  mortgage  or  similar  lien  which 

7  a  party  in  interest  placed  on  the  property  within  the 

8  10-year  period  ending  on  the  date  of  the  transfer; 

9  "(C)  Loans  to  participants.— Any  loan 

10  made  by  the  trust  to  parties  in  interest  who  are  par- 

11  Hcipants  or  beneficiaries  (other  than  an  owner  em- 

12  ployee  within  the  meaning  of  section  401  (c)  (3) ) 

13  of  the  qualified  plan  is  not  a  prohibited  transaction 

14  if  such  loans  are  (i)  available  to  all  such  partici- 

15  pants  or  beneficiaries  on  a  nondiscriminatory  basis, 

16  (U)  are  not  made  available  to  highly  compensated 

17  employees  in  an  amount  greater  than  that  amount 

18  made  available  to  other  employees,  (Hi)  are  made  in 

19  accordance  with  specific  provisions  regarding  such 

20  loans  set  forth  in  the  plan,   (iv)  bear  a  reasonable 

21  rate  of  interest,  and   (v)    are  adequately  secured. 

22  "(D)    Compensation   to  fiduciary.— Re- 

23  ceiving  any  reasonable  compensation  for  service  ren- 
2^  dered,  or  for  the  reimbursement  of  expenses  properly 
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1  and  actually  incurred,  in  the  performance  of  his 

2  duties  with  the  fund,  or  receiving  in  a  fiduciary  ca- 

3  pacity  proceeds  from  any  transaction  involving  plan 

4  funds  is  not  a  prohibited  transaction  except  that  no 

5  person  so  serving  who  is  actually  receiving  full-time 

6  compensation  from  an  employer  or  association  of 

7  employers  whose  employees  are  participants  in  the 

8  plan  under  which  the  fund  was  established,  or  from 

9  an  employee  organization  whose  members  are  par- 
ticipants in  such  plan,  shall  receive  compensation 

H  from  such  fund,  except  for  reimbursement  of  ex- 

12  penses  properly  and  actually  incurred  and  not  other- 

13  wise  reimbursed. 

14  "(E)     Lease    arrangements    between 

15  PLANS  AND  'EMPLOYERS  OF  PARTICIPANTS.— The 

16  leasing    (or  a  purchase   in  connection   with  such 

17  lease)  of  real  property  and  personal  property  related 

18  to  such  real  property  to  an  employer  or  emloyer- 

19  group  by  a  pension  plan  shall  not  be  a  prohibited 

20  transaction  if  such  agreements  do  not  exceed  the  Urn- 

21  itations  imposed  by  section  15(c)  (6)  (A)  of  the  Wel- 
fare and  Pension  Plans  Disclosure  Act.  For  the  pur- 

23  poses  of  this  paragraph  the  term  'employer-group' 

24  means  any  controlled  group  or  corporation  (as  de- 
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1  fined  in  section  1563(a)  )  of  which  the  employer  who 

2  maintains  the  plan  is  a  member. 

3  "(F)  Actions  in  accordance  with  gov- 

4  erninq  DOCUMENT. — It  is  not  a  prohibited  transac- 

5  Hon  to — 

6  "(i)  contract  or  make  reasonable  arrange- 

7  ents  with  a  party  in  interest  for  office  space 

8  and  other  services  necessary  for  the  operation  of 

9  the  plan  and  to  pay  reasonable  compensation 

10  therefor; 

11  "(H)    follow    specific    instructions    in  the 

12  trust  instrument  or  other  document  governing 

13  the  fund  insofar  as  consistent  with  the  specific 

14  prohibitions  listed  in  this  section;  or 

15  u(iii)  take  action  pursuant  to  an  authori- 

16  zation  in  the  trust  instrument  or  other  document 

17  governing  the  fund,   provided  such   action   is 

18  consistent  with  the  prohibitions  of  this  section. 

19  "(G)  Fiduciary  or  party  in  interest  as 

20  participants. — The  receipt  by  a  fiduciary  or  other 

21  party  in  interest  of  any  benefit  to  which  he  may  be 

22  entitled  as  a  participant  or  beneficiary  in  the  quali- 

23  fied  plan  is  not  a  prohibited  transaction. 

24  "(H)  Other  offices. — It  is  not  a  prohibited 

25  transaction  for  a  fiduciary  to  serve  as  an  officer,  em- 

25-028  0-76-22  (Vol.  m) 
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1  ployee,  agent,  or  other  representative  of  a  party  in 

2  interest. 

3  "(I)  Exclusions. — A  qualified  plan  or  part 

4  thereof  does  not  include — 

5  "(i)  funds  held  by  an  insurance  carrier 

6  unless  that  carrier  holds  the  funds  in  a  separate 

7  account, 

8  "(H)  funds  held  by  an  investment  company 

9  subject  to  regulation  under  the  Investment  Com- 

10  pany  Act  of  1940, 

11  "(Hi)  a  plan  administered  by  the  Govern- 

12  ment  of  the  United  States,  or  by  the  government 

13  of  a  State  or  political  subdivision  thereof,  or 

14  by  an  agency  or  instrumentality  of  such  a  gov- 

15  ernment,  or 

16  "(iv)   a  plan  established  and  maintained 

17  by  a  church  or  a  convention  or  association  of 

18  churches  which  is  exempt  from  tax  under  section 

19  501  (a) ,  unless  that  plan  is  taxable  under  chap- 

20  ter  45   (relating  to  certain  guaranteed  benefit 

21  plans) . 

22  For  purposes  of  this  subparagraph,  the  term  (sep- 

23  arate   account'    means   an    account   established   or 

24  maintained  by  an  insurance  company  under  which 

25  income  expenses,  gains,  and  losses  (whether  or  not 


3793 


546 

1  realized)  from  assets  allocated  to  such  account  are 

2  credited  or  charged  against  the  account  in  accord- 

3  ance  with  the  applicable  contract  without  regard 

4  to  other  income  expenses,  gains,  or  losses  of  the  in- 

5  surance  company. 

6  "(J)  Distribution  to  employer.— It  is  not 

7  a  prohibited  transaction  for  a  fiduciary  to  make  a 

8  distribution  of  the  residual  assets  of  the  trust  in 

9  accordance  with  the  terms  of  the  plan,  and  not  in 

10  contravention  of  existing  law,  to  the  employer  who 

11  maintains  the  plan  after  all  liabilities  of  the  plan 

12  with  respect  to  participants  and  their  beneficiaries 

13  have  been  satisfied,   except  that  any  assets  of  the 

14  fund  attributable  to  employee  contributions,  remain- 

15  ing  after  complete  satisfaction  of  the  rights  of  all 

16  beneficiaries  accrued  to  the  date  of  dissolution  or  ter- 

17  mination,  shall  be  equitably  distributed  to  the  em- 

18  ployee  contributors  according  to  their  rate  of  con- 

19  tribution. 

20  "(e)  Fiduciary  and  Party  in  Interest.— 

21  "(1)  Party  in  interest. — For  purposes  of  this 

22  section,  the  term  'party  in  interest'  means,  with  respect 

23  to  a  qualified  plan,  a  person  who  is — 

24  "(A)   with  respect  to  a  particular  prohibited 
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1  transaction,  a  fiduciary  who  benefits  from  the  par- 

2  ticular  prohibited  transaction; 

3  "(B)    an   administrator,   officer,   trustee,   cus- 

4  todian,  counsel  of,  or  person  providing  benefit  plan 

5  services  to,  a  qualified  plan; 

6  "(C)  an  employer  any  of  whose  employees  are 

7  covered  by  such  a  plan; 

8  "(D)  an  employee  organization  any  of  whose 

9  numbers  are  covered  by  such  a  plan; 

10  "(E)    an   owner,    direct   or   indirect,    of   50 

11  percent  or  more  of — 

12  "(i)    the   combined  voting   power   of   aU 

13  classes  of  stock  entitled  to  vote  or  the  total  value 

14  of  shares  of  all  classes  of  stock  of  a  corpora- 
ls tion, 

16  "(ii)  the  capital  interest  or  the  profits  in- 

17  terest  of  a  partnership,  or 

18  u(iii)  the  beneficial  interest  of  a  trust  or 

19  unincorporated  enterprise, 

20  which  is  an  employer  or  an  employee  organization 

21  described  in  subparagraph  (C),  (D); 

22  "(F)  a  member  of  the  family  (as  defined  in 

23  paragraph  (5) )  of  any  individual  described  in  sub- 
paragraph (A),   (B),   (C),  or  (E); 


24 
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1  "(G)   a  corporation,  partnership,  or  trust  or 

2  estate  of  which  (or  in  which)  50  percent  or  more 

3  of— 

4  "(i)    the    combined   voting   power    of    all 

5  classes  of  stock  entitled  to  vote  or  the  total  value 

6  of  shares  of  all  classes  of  stock  of  such  corpora- 

7  Hon, 

8  "(H)   the  capital  interest  or  profit-interest 

9  of  such  partnership,  or 

10  'Y*W    the  beneficial  interest  of  such   trust 

11  or  estate, 

12  is  owned  directly  or  indirectly,  or  held  by  persons 

13  described  in  subparagraph   (A),   (B),   (C),   (D), 

14  or(E); 

15  "(H)    a   corporation    which    is   owned   in    the 

16  manner  described  in  subparagraph  (G)  by  a  person 

17  who  is  a  person  described  in  subparagraph    (E); 

18  "(I)  o.n  officer,  director  (or  an  individual  hav- 

19  ing  powers   or   responsibilities  similar   to   those   of 

20  officers  or  directors),  a  10  percent  or  more  share- 

21  holder,  or  a  highly  compensated  employee  (earning 

22  10  percent  or  more  of  the  yearly  wages  of  an  em- 

23  ployer)  of  a  person  described  in  subparagraph  (C), 

24  (D),(E),(G),or(H);or 
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1  "(J)    a  10  percent  or  more    (in  capital  or 

2  profits)  partner  of  a  person  described  in  subpara- 

3  graph(C),(D),(E),(G),or(H). 

4  "(2)  Fiduciary. — For  purposes  of  this  section, 

5  the  term   'fiduciary'   with  respect  to  a  qualified  plan 

6  means — 

7  ' '(A )  any  person  who — 

8  "(i)  exercises  any  power  of  control,  man- 

9  agement  or  disposition  with  respect  to  any  mon- 

10  eys  or  other  property  of  a  qualified  plan,  or 

11  "(H)    has   authority  or   responsibility   to 

12  exercise  such  powers, 

13  If  any  moneys  or  other  property  of  an  employee  benefit 

14  fund  are  invested  in  shares  of  an  investment  company 

15  registered  under  the  Investment  Company  Act  of  1940, 

16  the  investment  shall  not  cause  that  investment  company 

17  or  that  investment  company's  investment  adviser  or  prin- 

18  cipal  underwriter  to  be  treated  as  a  fiduciary  or  a  party 

19  in  interest  for  purposes  of  this  section,  except  when  an 

20  investment  company  or  its  investment  adviser  or  princi- 

21  pal  underurriter  acts  in  connection  with  an  employee 

22  benefit  fund  established  or  maintained  pursuant  to  an 

23  employee  benefit  plan  covering  employees  of  the  invest- 

24  ment  company,  its  investment  adviser,  or  its  principal 

25  v  underwriter. 
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1  "(3)    Stockholdings. — For  purposes  of  para- 

2  graphs  (1)(E) (i),   (G)(i),  and  (H),  there  shall  be 

3  taken  into  account  indirect  stockholdings  which  would 

4  be  taken  into  account  under  section  267(c),  except  that, 

5  for  purposes  of  this  paragraph,  section  267(c)  (4)  shall 

6  be  treated  as  providing  that  the  members  of  the  family 

7  of  an  individual  are  the  members  within  the  meaning 

8  of  paragraph  (5) . 

9  "(4)  Partnerships;  trusts.— For  purposes  of 

10  paragraphs  (1)  (E)  (ii)  and  (Hi),  (G)  (ii)  and  (Hi) 

11  and  (J),  the  ownership  of  profits  or  beneficial  interests 

12  shall  be  determined  in  accordance  with  the  rules  for  con- 

13  structive  ownership  of  stock  provided  in  section  267(c) 

14  (other  than  paragraph   (3)   thereof),  except  that  sec- 

15  tion  267(c)  (4)  shall  be  treated  as  providing  that  the 

16  members  of  the  family  of  an  individual  are  the  members 

17  within  the  meaning  of  paragraph  (5) . 

18  "(o)  Member  of  family. — For  purposes  of  para- 

19  graph  (1)(F),  the  family  of  any  individual  shall  in- 

20  elude  his  spouse,   ancestor,   descendant,   brother,  sister, 

21  son-in-law,    daughter-in-law,    father-in-law,    mother-in- 

22  law,  brother-in-law,  or  sister-in-law. 

23  "(f)    Other    Definitions. — For    purposes    of    this 

24  section — 
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1  "(1)  Taxable  period.— The  term  'taxable  period! 

2  means,  with  respect  to  any  prohibited  transaction,  the 

3  period  beginning  with  the  date  on  which  the  prohibited 

4  transaction  occurs  and  ending  on  the  earlier  of — 

5  "(A)  the  date  of  mailing  of  a  notice  of  defi- 

6  ciency  pursuant  to  section  6212,  with  respect  to  the 

7  tax  imposed  by  subsection  (a) ,  or 

8  "(B)  the  date  on  which  correction  of  the  pro- 

9  hibited  transaction  is  completed. 

10  "(2)  Amount  involved.— The  term  'amount  Mi- 
ll volvedH  means,  with  respect  to  a  prohibited  transaction, 

12  the  greater  of  the  amount  of  money  and  the  fair  market 

13  value  of  the  other  property  given  or  the  amount  of  money 

14  and  the  fair  market  value  of  the  other  property  received; 

15  except  that,  in  the  case  of  services  described  in  subpara- 

16  graph  (d)  (2)  (C)  or  (D)  the  amount  involved  shall  be 

17  only  the  excess  compensation.  For  purposes  of  the  pre- 

18  ceding  sentence,  the  fair  market  value — 

19  "(A)  in  the  case  of  the  tax  imposed  by  sub- 

20  section  (a),  shall  be  determined  as  of  the  date  on 

21  which  the  prohibited  transactions  occurs;  and 

22  "(B)  in  the  case  of  the  tax  imposed  by  sub- 

23  section  (b),  shall  be  the  highest  fair  market  value 

24  during  the  correction  period. 
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1  "(3)    Correction.— The   terms    'correction    and 

2  'correct'  mean,  with  respect  to  a  prohibited  transaction, 

3  undoing  the  transaction  to  the  extent  possible,  but  in  any 

4  case  placing  the  plan  in  a  financial  position  not  worse 

5  than  that  in  which  it  would  be  if  the  prohibited  trans- 

6  action  had  not  occurred. 

7  "(4)  Correction  period.— The.  term  'correction 

8  period!  means,  with  respect  to  a  prohibited  transaction 

9  the  period  beginning  with  the  date  on  which  the  pro- 

10  hibited  transaction  occurs  and  ending  90  days  after  the 

11  date  of  mailing  of  a  notice  of  deficiency  icith  respect 

12  to  the  tax  imposed  by  subsection  (a)  (i)  under  section 

13  6212,  extended  by — 

14  "(A)  any  period  in  which  a  deficiency  cannot 

15  be  assessed  under  section  6213(a),  and 

16  "(B)  any  other  period  which  the  Secretary  or 

17  his  delegate  determines  is  reasonable  and  necessary 

18  to  bring  about  the  correction  of  the  prohibited  trans- 

19  action.''. 

20  (c)  Clerical  Amendments  — 

^  (1)   The  table  of  sections  for  chapter  44  (relating 

to  qualified  pension  plans),  which  was  added  by  section 

~3  241  of  this  Act,  is  amended  by  adding  at  the  end  thereof 
the  following  new  item  : 

"Sec.  497b.  Excise  tax  on  prohibited  transactions". 
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1  (d)  Effective  Date.— The  amendments  made  by  this 

2  section  shall  take  effect  on  January  1, 1975. 

3  (c)  Savings  Provision.— Section  4974  of  the  Internal 

4  Revenue  Code  of  1954  (relating  to  excise  tax  on  prohibited 

5  transactions)  shall  not  apply  to — 

6  (1)  a  loan  of  money  or  other  extension  of  credit 

7  between  a  trust  and  a  party  in  interest  under  a  binding 

8  contract  in  effect  on  August  21,  1973  (or  pursuant  to 

9  renewals  of  such  a  contract)  until  August  22,  1983,  if 
10  such  loan  or  other  extension  of  credit  remains  at  least 
H  as  favorable  to  the  trust  as  an  arm's-length  transaction 

12  with  an  unrelated  party  would  be,  and  if  the  execution 

13  of  the  contract,  the  making  of  the  loan,  or  the  extension 

14  of  credit  was  not,  at  the  time  of  such  execution,  making, 

15  or  extension,  a  prohibited  transaction  (within  the  mean- 

16  ing  of  section  503(b)  or  the  corresponding  provisions  of 

17  prior  law)  ; 

18  (2)  a  lease  or  joint  use  of  property  involving  the 

19  trust  and  a  party  in  interest  pursuant  to  a  binding  con- 

20  tract  in  effect  on  August  21,   1973    (or  pursuant  to 

21  renewals  of  such  a  contract),  until  August  22,  1983,  if 

22  such  lease  or  joint  use  remains  at  least  as  favorable  to 

23  the  trust  as  an  arm's-length  transaction  with  an  unrelated 

24  party  would  be  and  if  the  execution  of  the  contract  was 
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1  not,  at  the  time  of  such  execution,  a  prohibited  transac- 

2  Hon    (within  the  meaning  of  section  503(b))    or   the 

3  corresponding  provisions  of  prior  law; 

4  (4)  the  sale,  exchange,  or  other  disposition  of  prop- 

5  erty  described  in  paragraph  (3)  between  a  trust  and  a 

6  party  in  interest  before  August  22, 1983,  if — 

7  (A)  in  the  case  of  a  sale,  exchange,  or  other 

8  disposition  of  the  property  by  the  trust  to  the  party 

9  in  interest,  the  trust  receives  an  amount  which  equals 

10  or  exceeds  the  fair  market  value  of  the  property  at 

11  the  time  of  such  disposition;  and 

12  (B)  in  the  case  of  the  acquisition  of  the  prop- 

13  erty  by  the  trust,  the  trust  pays  an  amount  which  is 

14  not  in  excess  of  the  fair  market  value  of  the  property 

15  at  the  time  of  acquisition. 

i6  TITLE  VI— ENFORCEMENT 

17  PART  A— DISPUTES   RELATING  TO   THE  QUALIFI- 

18  CATION  OF  CERTAIN  EMPLOYEE  PLANS 

19  SEC.  601.  TAX  COURT  PROCEDURE. 

20  (a)  In  General.— Subchapter  C  of  chapter  76  of  the 

21  Internal  Revenue  Code  of  1954  (relating  to  the  tax  court) 

22  is  amended  by  adding  at  the  end  thereof  the  following  new 

23  part: 
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1  "PART  IV— DECLARATORY  JUDGMENTS  RELATING 

2  TO   QUALIFICATION   OF   CERTAIN   EMPLOYEE 

3  PLANS 

"Sec.  7^76.  Declaratory  judgment*. 
"See.  7477.  Procedure. 

4  "SEC.  7476.  DECLARATORY  JUDGMENTS. 

5  "(a)  Jurisdiction.— The  United  States  Tax  Court 

6  shall  have  jurisdiction  under  this  part  to  hear  controversies 

7  and  to  enter  judgments  declaring  whether  ta  plan  established 

8  by  an  employer  for  his  employees  is  a  qualified  plan  as  de- 

9  fined  in  subsection  (b).  Any  such  judgment  by  the  Court 

10  constitutes  its  decision  in  the  proceeding  and  shall  be  review- 

11  able  in  the  same  manner  as  any  other  decisions  of  the  Court. 

12  "  ( b)  Q  valified  Plan  Defined.— As  used  in  this  part, 

13  the  term  'qualified  plan'  means — 

14  "(1)  a  pension,  profit  sharing,  or  stock  bonus  plan 

15  described  in  section  401(a), 

16  "(2)  an  annuity  plan  described  in  section  403(a), 

17  or 

18  "(3)  a  bond  purchase  plan  described  in  section  405 

19  (a). 

20  "(c)  Exhaustion  of  Administrative  Remedies, 

21  Etc. — The  Tax  Court  shall  not  issue  a  declaratory  judgment 

22  under  this  part  in  any  proceeding  unless  it  determines  that 

23  the  petitioner  has  exhausted  administrative  remedies  avail- 
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1  able  to  him  within  the  Internal  Revenue  Service  and  that  the 

2  plan  with  respect  to  which  the  judgment  is  sought  has  been 

3  put  into  effect  prior  to  the  commencement  of  the  proceeding 

4  before  the  Tax  Court.  A  plan  shall  be  treated  as  in  effect  even 

5  though  it  includes  a  provision  that  the  funds  contributed  to  it 

6  may  be  refunded  in  the  event  the  plan  is  found  by  the  Sec- 

7  retary  or  his  delegate  or  by  the  Tax  Court  not  to  be  a 

8  qualified  plan. 

9  "(d)    Commissioners.— The  chief  judge  of  the  Tax 

10  Court  may  assign  proceedings  under  this  part  to  be  heard  by 

11  the  commissioners  of  the  court,  and  the  court  may  authorize 

12  a  commissioner  to  enter  the  decision  of  the  court  with  respect 

13  to  such  proceeding,  subject  to  such  conditions  and  review  as 

14  the  court  may  by  rule  provide. 

15  "SEC.  7477.  PROCEDURE. 

16  "(a)  Right  To  Bring  Action.— 

17  "(l)    Actions    brought    by    employer    or 

18  trustee;  intervention  by  employee.— An  action 

19  for  a   declaratory  judgment  under   this  part  may   be 

20  brought  by  an  employer  who  has  established  a  pension, 

21  profit  sharing,  stock  bonus,  annuity,  or  bond  purchase 

22  plan  and  tvho  has  submitted  to  the  Secretary  or  his  dele- 

23  gate  a  request  for  a  determination  that  the  plan  is  a 

24  qualified  plan,  that,  if  amended  in  accordance  with  a 

25  proposed  amendment,  it  will  continue  to  be  a  qualified 
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1  plan,  or  that  termination  of  the  plan  in  accordance  with 

2  a  proposed  plan  of  termination  will  not  result  in  the 

3  plan  being  treated  as  not  a  qualified  plan  for  the  plan 

4  year  during  which  the  termination  occurs.  If  such  a 

5  request  was  submitted  by  the  trustee  of  the  plan,  the 

6  action  for  a  declaratory  judgment  may  be  brought  by 

7  the  trustee.  If  the  action  is  brought  by  the  employer  or 

8  the  trustee,  an  employee  of  that  employer  may  intervene 

9  in  the  proceeding  if — 

10  "(A)  he  intervened  in  the  proceeding  before 

11  the  Internal  Revenue  Service  relating  to  the  re- 

12  quested  determination,  or 

13  "(B)  the  employer  or  trustee  failed  to  provide 

14  notice  to  employees  of  the  submission  of  the  request 

15  for  a  determination  at,  or  prior  to,  the  time  at  which 

16  the  request  was  submitted  to  the  Secretary  or  his 

17  delegate. 

18  "(2)  Actions  brought  by  employees;  inter- 

19  vention  by  employer.— An  action  for  a  declaratory 

20  judgment  with  respect  to  a  determination  obtained  by 

21  an  employer  or  by  a  trustee  may  also  be  brought  by  an 

22  individual  who  was  an  employee  of  the  employer  dur- 

23  ing  the  period  with  respect  to  which  the  judgment  is 

24  sought.  In  any  such  action  brought  by  an  employee,  the 
employer  may  intervene. 


25 
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1  "(b)  Time  for  Bringing  Action.— 

2  "(1)  90-day  period. — Except  as  provided  in  para- 

3  graph  (2),  an  action  for  declaratory  judgment  under 

4  this  part  must  be  commenced  within  90  days  after  the 

5  date  on  which  the  Secretary  or  his  delegate  sends  by 

6  certified  or  registered  mail  his  determination  with  respect 

7  to  the  qualification  of  the  plan  to  the  person  requesting 

8  such  determination. 

9  "(2)  Failure  to  issue  determinations;  ex- 

10  tensions  OF  time. — If  the  Secretary  or  his  delegate 

11  fails  to  issue  a  determination,,  an  action  for  a  declaratory 

12  judgment,  a  requested  determination  with  respect  to  the 

13  qualification  of  a  pension,  profit  sharing,  stock  bonus, 

14  annuity,  or  bond  purchase  plan,  or  with  respect  to  a  pro- 
lb  posed  amendment  or  termination  of  a  qualified  plan, 

16  within  270  days  after  the  filing  with  him  of  the  request 

17  for  such  determination,  an  action  for  a  declaratory  judg- 

18  ment  under  this  part  may  be  commenced  within  90  days 

19  after  the  expiration  of  such  270-day  period.  If,  prior  to 

20  the  expiration  of  such  270-day  period,  the  Secretary  or 

21  his  delegate  and  the  person  requesting  the  determination 

22  consent  in  writing  to  an  extension  of  such  period,  the 

23  90-day  period  for  commencing  an  action  shall  not  be- 

24  gin  to  run  until  the  expiration  of  the  extended  period 

25  agreed  to  by  the  parties. 
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1  "(c)  Burden  of  Proof. — The  person  bringing  an  ac- 

2  tion  for  declaratory  judgment  under  this  part  shall  have  the 

3  burden  of  proof  with  respect  to  any  ground  which  was  set 

4  forth  in  the  determination  by  the  Secretary  or  his  delegate  in 

5  such  manner  as  to  inform  the  person  adequately  of  the  rea- 

6  sons  for  the  determination.  The  Secretary  or  his  delegate 

7  shall  have  the  burden  of  proof  with  respect  to  any  ground  on 

8  which  he  relies  in  the  proceeding  for  a  declaratory  judgment 

9  and  which  was  not  set  forth  in  his  determination  in  such 

10  manner.  If  the  Secretary  or  his  delegate  did  not  issue  a 

11  determination,  he  shall  have  the  burden  of  proof  with  respect 

12  to  any  ground  on  which  he  relies  in  a  proceeding  under  this 

13  part:'. 

14  (b)  Technical  Amendments.— 

15  (1)   Fee  for  filing  petition.— Section  7451 

16  (relating  to  fee  for  filing  petition)  is  amended  by  strik- 

17  ing  out  "deficiency"  and  inserting  in  lieu  thereof  "de- 

18  ficiency  or  for  a  declaratory  judgment  under  part  IV  of 

19  this  subchapter" . 

20  (2)  Date  of  decision.— Section  7459(c)    (re- 

21  lating  to  date  of  decision)  is  amended  by  inserting  be- 

22  fore  the  period  at  the  end  of  the  first  sentence  the  follow- 

23  ing:  "or,  in  the  case  of  a  declaratory  judgment  proceed- 

24  ing  under  part  IV  of  this  subchapter,  the  date  specified 

25  by  the  Tax  Court  in  its  decision". 
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1  (3)   Venue  for  appeal  of  decision.— Section 

2  7482(b)(1)    (relating  to  venue)  is  amended  by  add- 

3  mg   at   the   end   thereof   the  following   new   sentence: 

4  "In  the  case  of  a  declaratory  judgment  of  the  Tax  Court, 

5  the  rules  of  this  paragraph  shall  be  applied  with  respect 

6  to  the  employer.". 

7  (c)  Clerical  Amendment.— The  table  of  parts  for 

8  subchapter  C  of  chapter  76  is  amended  by  adding  at  the 

9  end  thereof  the  following  new  item  : 

"Part  IV.  Declaratory  judgments  relating  to  qualification 
of  certain  employee  plans.". 

10  (d)  Effective  Date. — The  amendments  made  by  this 

11  section  shall  take  effect  on  January  1, 1975. 

12  PART  B— AUDITING;  ETC. 

13  SEC.  641.  EXCISE  TAX  FOR  AUDITING;  ETC. 

14  (a)  Annual  Tax  on  Plan  Participation— Chap- 

15  ter  44  (relating  to  qualified  pension  plans)  which  was  added 

16  by  section  241  of  this  Act  is  amended  by  adding  at  the  end 

17  thereof  the  following  new  section : 

18  "SEC.  4975.  ANNUAL  TAX  ON  PLAN  PARTICIPATION. 

19  "(a)  General  Rule. — For  the  calendar  year  begin- 

20  ning  on  January  1, 1974,  and  each  calendar  year  thereafter, 

21  there  is  hereby  imposed  a  tax  equal  to  $1  per  participant 

22  under  a  plan  established  by  the  employer  which  is — 

23  "(1)  a  pension,  profit  sharing,  or  stock  bonus  plan 

24  described  in  section  401  (a) , 

25-028  O  -  76  -  23  (Vol.  m) 
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1  "(2)  an  annuity  plan  described  in  section  403(a), 

2  or 

3  "(3)   a  bond  purchase  plan  described  in  section 

4  405(a). 

5  "(b)  By  Whom  Paid.— The  tax  imposed  by  this  sec- 

6  tion  shall  be  paid  by  the  employer  of  such  participant  under 

7  such  plan. 

8  "(c)  Special  Rules  — 

9  "(1)  The  tax  imposed  by  subsection  (a)  shall  not 

10  apply  to  participants  under  a  plan  established  and  main- 

11  tained  by  the  United  States;  a  State  or  political  sub- 

12  division  thereof;  or  a  corporation  which  is  an  instru- 

13  mentality  of  the  United  States,  a  State  or  political  sub- 

14  division  thereof. 

15  "(2)   In  the  case  of  a  plan  which  is  established 

16  pursuant  to  an  agreement  which  the  Secretary  or  his 

17  delegate  determines  to  be  a  collective-bargaining  agree- 

18  ment,  see  section  413. 

19  "(3)  For  purposes  of  this  section,  a  plan  established 

20  by  the  employer  includes  a  plan  established  by  a  prede- 

21  cessor  of  the  employer. 

22  (((d)  Definition  of  Participant. — For  purposes  of 

23  this  section,  the  term  'participant'  means  an  individual  who 
2A 
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1  "(1)    actively  employed  by  the  employer  at  any 

2  time  during  the  calendar  year. 

3  "(2)   entitled  to  make  contributions  to  or  to  have 

4  amounts  contributed  to  or  under  the  plan  on  his  behalf 

5  by  the  employer,  and 

6  "(3)  not  currently  receiving  benefits  under  the  plan. 

7  "(e)    Regulations. — The  Secretary   or   his   delegate 

8  may  prescribe  such  regulations  as  may  be  necessary  to  carry 

9  out  the  provisions  of  this  section. 

10  *'(f)  Cross  Reference.— 

"For  disallowance  of  taxes  paid  under  this  section  as  a 
deduction,  see  section  275.". 

11  (b)  Clerical  Amendment.— The  table  of  sections  of 

12  chapter  44  (relating  to  qualified  pension  plans)  which  was 

13  added  by  section  241  of  this  Act  is  amended  by  adding  at  the 

14  end  thereof  the  following  new  item: 

"Sec.  lfflh.  Annual  tax  on  plan  participation.". 

15  (c)  Effective  Date. — The  amendments  made  by  this 

16  section  shall  apply  to  calendar  years  beginning  after  Decern- 

17  ber  31,  1973. 

18  PART  C— ACTUARIES 

19  SEC.  671.  ENROLLMENT  AND  REPORTS  OF  ACTUARIES. 

20  (a)  Reports,  Statements,  and  Notices  by  Actu- 

21  aries. — Part  III  of  chapter  61  (relating  to  information  and 

22  returns)  is  amended  by  inserting  at  the  end  thereof  the  fol- 

23  lowing  new  subpart: 
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1  "Subpart  E — Reports,  Statements,  and  Notices  by 

2  Actuaries 

"Sec.  6058.  Periodic  report  and  statement  of  actuary. 

3  "SEC.  6058.  PERIODIC    REPORT    AND    STATEMENT    OF 

4  ACTUARY. 

5  "(a)  General  Rule. — The  actuarial  report  described 

6  in  subsection  (b)  shall  be  filed  by  the  plan  administrator  (as 

7  defined  in  section  3(15)  of  the  Welfare  and  Pension  Plans 

8  Disclosure  Act)  with  respect  to  each  defined  benefit  plan  to 

9  which  section  4971(e)   does  not  apply,  for  the  first  plan 

10  year  for  which  this  section  applies  to  the  plan  and  each  third 

11  plan  year  thereatfer  (or  more  frequently  if  the  Secretary 

12  or  his  delegate  determines  that  more  frequent  reports  or 

13  statements  are  necessary). 

14  "(b)  Actuarial  Report.— The  actuarial  report  of  a 

15  plan  required  by  subsection  (a)  shall  be  prepared  by  an  en- 

16  rolled  actuary   (within  the  meaning  of  section  7517)   and 

17  shall  contain — 

18  "(1)  a  description  of  the  plan, 

19  "(2)  a  description  of  the  funding  method  and  actu- 

20  arial  assumptions  used  to   determine  costs  under   the 

21  plan, 

22  "(3)  a  certification  that  the  funding  standard  ac- 

23  count   required   under  section   4971(b)  (1)    has   been 
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1  maintained  during  the  period  to  which  the  report  re- 

2  lates, 

3  "(4)  such  other  information  regarding  the  plan  as 

4  the  Secretary  or  his  delegate  may  by  regulations  require, 

5  and 

6  "(5)  a  statement — 

7  "(A)  that  to  the  best  of  his  knowledge  the  re- 

8  port  is  complete  and  accurate,  and 

9  U(B)  of  his  opinion  regarding  the  reasonable- 

10  ness  of  the  funding  method  and  actuarial  assump- 

11  tions  used  to  determine  the  normal  costs  of  the  plan. 

12  "(c)  Time  and  Manner  of  Filing.— The  actuarial 

13  report  and  statement  required  by  subsection   (a)   shall  be 

14  filed  at  the  time  and  in  the  manner  provided  by  regulations 

15  prescribed  by  the  Secretary  or  his  delegate." 

16  (b)  Assessable  Penalties.— Subchapter  B  of  chap- 

17  ter  69  (relating  to  assessable  penalties)  is  amended  by  add- 

18  ing  at  the  end  thereof  the  following  new  section: 

19  "SEC.  6692.  FAILURE  TO  FILE  ACTUARIAL  NOTICE,  RE- 

20  PORT,  OR  STATEMENT. 

21  "The  plan  administrator  (as  defined  in  section  3(15) 

22  of  the  Welfare  and  Pension  Plans  Disclosure  Act)   of  a 

23  defined  benefit  plan  to  which  section  6058  applies  who  fails 

24  to  file  the  report  or  statement  required  by  that  section  at  the 

25  time  and  in  the  manner  required  by  that  section,  shall  pay 
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1  a  penalty  of  not  to  exceed  $1,000  for  each  such  failure 

2  unless  it  is  shown  that  such  failure  is  due  to  reasonable 

3  cause.' f. 

4  (c)  Enrollment  of  Actuaries.— Chapter  77  (re- 
ft lating  to  miscellaneous  provisions)  is  amended  by  inserting 

6  at  the  end  thereof  the  following  new  section: 

7  "SEC.  7517.  ENROLLMENT  OF  ACTUARIES. 

8  "The  Secretary  or  his  delegate  shall,  by  regulations,  es- 

9  tablish  reasonable  standards  and  qualifications  for  persons 

10  performing  actuarial  services  described  in  section  6058  and 

11  shall  enroll  persons  found  by  the  Secretary  or  his  delegate 

12  to  satisfy  such  standards  and  qualifications.  The  Secretary 

13  or  his  delegate  may,  after  notice  and  an  opportunity  for  a 

14  hearing,  suspend  or  terminate  the  enrollment  of  an  actuary 

15  under  this  section  if  the  Secretary  or  his  delegate  finds  that 

16  the  actuary  has  not  satisfied  requirements  for  enrollment. 

17  For  purposes  of  this  title,  the  term  ' enrolled  actuary'  means 

18  a  person  who  is  enrolled  by  the  Secretary  or  his  delegate  pur- 

19  suant  to  this  section." 

20  (d)  Clerical  Amendments. — 

21  (1)  The  table  of  subparts  for  pari  III  of  chapter 

22  61  is  amended  by  inserting  at  the  end  thereof  the  folloiv- 

23  ing  new  item : 

""Subpart  E — Re-poHs,  statements,  and  notices  by  actuaries.". 
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1  (2)  The  table  of  sections  for  subchapter  B  of  chap- 

2  ter  68  is  amended  by  inserting  at  the  end  thereof  the 

3  following  new  item: 

"Sec.  6692.  Failure  to  fie  actuarial  notice,  report,  or  state- 
ment.". 

4  (3)  The  table  of  sections  for  chapter  77  is  amended 

5  by  inserting  at  the  end  thereof  the  following  new  item: 

"Sec.  7617.  Enrollment  of  actuaries.". 

6  (c)  Effective  Dates.— 

7  (1)  The  amendments  made  by  subsections  (a)  and 

8  (b)  shall  apply  for  plan  years  beginning  on  or  after 

9  January  1, 1976. 

10  (2)  The  amendments  made  by  subsections  (c)  and 

11  (d)  shall  take  effect  on  the  date  of  enactment  of  this  Act. 

12  PART    D— ENFORCEMENT;  RESOLUTION     OF    DIS- 

13  PUTES  GENERALLY 

14  SEC.  691.  ARBITRATION;    CIVIL    ACTIONS    BY    PARTICI- 

15  PANTS  AND  BENEFICIARIES. 

16  (a)  Arbitration  Procedure.— Each  employee  pen- 

17  sion  benefit  plan  subject  to  this  part  shall  provide — 

18  (1)  a  procedure  for  the  fair  and  just  review  under 

19  the  plan  of  any  dispute  between  the  administrator  of  the 

20  plan  and  any  participant  or  beneficiary  of  the  plan,  and 

21  (2)  an  opportunity,  after  such  review  and  a  deci- 

22  sion  by  the  administrator  (or  a  failure  to  make  a  deci- 
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1  sion  within  a  reasonable  period  of  time  by  the  adminis- 

2  trator),  for  the  arbitration  of  such  disputes. 

3  (b)  Civil  Actions. — A  participant  or  beneficiary  of 

4  such  a  plan  may  bring  a  civil  action  in  accordance  with  the 

5  provisions  of  section  693  of  this  Act  in  lieu  of  submitting 

6  the  dispute  to  arbitration  under  the  plan. 

7  (c)  Alternative  Procedures. —If  a  dispute  under  a 

8  plan  is  subject  to  procedures  established  by  collective  bar- 

9  gaining  for  the  resolution  of  such  dispute,  the  Secretary  of 

10  Labor,  upon  written  request  by  a  plan  administrator,  may 

11  waive  the  application  of  subsections  (a),  (b),  and  (e)  to 

12  such  dispute  if  he  determines  that  the  procedures  provided  for 

13  are  reasonably  fair  and  effective. 

14  (d)  Application  of  Law  Relating  to  Section 

15  301  of  Labor  Management  Relations  Act,  1947.— 

16  The  arbitration  of  disputes  in  accordance  with  the  require- 

17  merits  of  this  section,  and  judicial  proceedings  relating  there- 

18  to,  shall  be  governed  by  the  laws,  decisions,  and  rules  ap- 

19  plvcable  to  the  arbitration  of  disputes  under  section  301  of 

20  the  Labor  Management  Relations  Act,  1947. 

21  (e)  Payment  of  Arbitration  Costs.— The  cost  of 

22  any  arbitration  proceedings  required  under  this  section  (in- 

23  eluding  arbitrators'  fees)  shall  be  paid  by  the  plan  under 

24  which  the  dispute  arises,   unless   the  arbitrator   determines 
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1  that  a  participant's  or  beneficiary's  allegations  are  frivolous 

2  and  assesses  all  or  a  portion  of  such  cost  to  that  party. 

3  (f)  Information  and  Assistance.— The  Secretary 

4  shall    inform    participants    and    their    beneficiaries    under 

5  plans  to  which  this  part  applies  of  their  rights  under  this 

6  part.  The  Secretary  is  authorized  to  furnish  assistance  to 

7  such  participants  and  their  beneficiaries  in  obtaining  such 

8  rights. 

9  (g)    The  Secretary  shall  prescribe  rules  and  regula- 

10  tions  necessary  to  carry  out  this  section. 

11  SEC.  692.  CIVIL  ACTIONS  BY  SECRETARY  OF  LABOR. 

12  Whenever  the  Secretary  believes  that  an  employees'  bene- 

13  fit  fund  is  being  or  has  been  administered  in  violation  of  the 

14  requirements  of  the  Welfare  and  Pension  Plans  Disclosure 

15  Act  and  the  Retirement  Income  Security  for  Employees  Act 

16  or  the  documents  governing  the  establishment  or  operation  of 

17  the  fund,  the  Secretary  may  petition  any  district  court  of 

18  the  United  States  having  jurisdiction  of  the  parties  or  the 

19  United  States  District  Court  for  the  District  of  Columbia 

20  for  an  order  (1)   requiring  return  to  such  fund  of  assets 

21  transferred  from  such  fund  in  violation  of  the  requirements 

22  of  such  Act,  (2)  requiring  payment  of  benefits  denied  to  any 

23  participant  or  beneficiary  due  to  violation  of  the  require- 

24  ments  of  such  Act,  or  of  the  requirements  of  this  Act  and  the 

25  Retirement  Income  Security  for  Employees  Act,  and  (3) 
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1  restraining  any  conduct  in  violation  of  the  fiduciary  re- 

2  quirements  of  such  Act,  or  of  this  Act,  and  granting  such 

3  other  relief  as  may  be  appropriate  to  effectuate  the  purposes 

4  of   this  Act,   including  but  not  limited  to,   removal  of  a 

5  fiduciary  who  has  failed  to  carry  out  his  duties  and  the 

6  removal  of  any  person  who  is  serving  in  violation  of  the 

7  requirements  of  section  16(h)  of  the  Welfare  and  Pension 

8  Plans  Disclosure  Act  and  the  Retirement  Income  Security 

9  for  Employees  Act. 

10  SEC.  693.  ACTIONS   TO   REDRESS   OR   RESTRAIN   VIOLA- 

11  TIONS  OF  FIDUCIARY  DUTY. 

12  Civil  actions  for  appropriate  relief,  legal  or  equitable, 

13  to  redress  or  restrain  a  breach  of  any  responsibility,  obliga- 

14  tion,  or  duty  of  a  fiduciary,  including  but  not  limited  to,  the 

15  removal  of  a  fiduciary  who  has  failed  to  carry  out  his  duties 

16  and  the  removal  of  any  person  who  is  serving  in  violation  of 

17  the  requirements  of  section  15(h)  of  the  Welfare  and  Pension 

18  Plans  Disclosure  Act  or  against  any  person  who  has  trans- 
it f erred  or  received  any  of  the  assets  of  a  plan  or  fund  in 

20  violation  of  the  fiduciary  requirements  of  the  Welfare  and 

21  Pension  Plans  Disclosure  Act  or  in  violation  of  the  docu- 

22  merit  or  documents  governing  the  establishment  or  operation 

23  of  the  fund,  may  be  brought  by  any  participant  or  bene- 

24  ficiary  of  any  employee  benefit  plan  or  fund  subject  to  the 

25  Welfare  and  Pension  Plans  Disclosure  Act  in  any  court  of 
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1  competent  jurisdiction,  State  or  Federal,  or  the  United  States 

2  District  Court  for  the  District  of  Columbia,  without  respect 

3  to  the  amount  in  controversy  and  without  regard  to  the  citi- 

4  zenship  of  the  parties.  Where  such  action  is  brought  in  a  dis- 

5  trict  court  of  the  United  States,  it  may  be  brought  in  the 

6  district  where  the  plan  is  administered,  where  the  breach  took 

7  place,  or  where  a  defendant  resides  or  may  be  found,  and 

8  process  may  be  served  in  any  other  district  where  a  defend- 

9  ant  resides  or  may  be  found.  Such  actions  may  also  be 

10  brought  by  a  participant  or  beneficiary  as  a  representative 

11  party  on  behalf  of  all  participants  or  beneficiaries  similarly 

12  situated.  In  all  civil  actions  authorized  by  this  Act  or  the 

13  Welfare  and  Pension  Plans  Disclosure  Act,  attorneys  ap- 

14  pointed  by  the  Secretary  shall  represent  the  Secretary  except 

15  as  provided  in  section  518(a)   of  title  28,   United  States 

16  Code  (relating  to  litigation  before  the  Supreme  Court  of  the 

17  United  States). 

18  SEC.   694.   JURISDICTION   OF  COURTS. 

19  Suits  by  a  participant  or  beneficiary  for  benefits  from 

20  an  employee  benefit  plan  or  fund,  subject  to  the  Welfare  and 

21  Pension  Plans  Disclosure  Act,  may  be  brought  in  any  court 

22  of  competent  jurisdiction,  State  or  Federal,  or  the  United 

23  States  District  Court  for  the  District  of  Columbia,  without 

24  respect  to  the  amount  in  controversy  and  without  regard  to 

25  the  citizenship  of  the  parties,  against  any  such  plan  or  fund 
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1  to  recover  benefits  due  him  required  to  be  paid  from  such 

2  plan  or  fund  pursuant  to  the  document  or  documents  govern- 

3  ing  the  establishment  or  operation  of  the  plan  or  fund,  or  to 

4  clarify  his  rights  to  future  benefits  under  the  terms  of  the 

5  plan.  Where  such  action  is  brought  in  a  district  court  of  the 

6  United  States,  it  may  be  brought  in  the  district  where  the 

7  plan  is  administered,  or  where  a  defendant  resides  or  may 

8  be  found,  and  process  may  be  served  in  any  other  district 

9  where  a  defendant  resides  or  may  be  found.  Such  actions  may 

10  also  be  brought  by  a  participant  or  beneficiary  as  a  rep- 

11  resentative  party  on  behalf  of  all  participants  or  beneficiaries 

12  similarly  situated. 

13  SEC.   695.   PROCEDURE. 

14  (a)  Service. — The  jurisdiction  of  any  court  competent 

15  to  hear  an  action  brought  by  a  participant  or  beneficiary 

16  under  section  693  or  694  shall  be  conditioned  upon  the 

17  service  of  a  copy  of  the  complaint  upon  the  Secretary  by 

18  certified  mail,  who  shall  have  the  right  in  his  discretion  to 

19  intervene  in  the  action. 

20  (b)  Removal. — Notwithstanding  any  other  law,  the  Sec- 

21  retary  shall  have  the  right  to  remove   an   action   brought 

22  under  section  693  or  694  from  a  State  court  to  a  district 

23  court  of  the  United  States,  if  the  action  is  one  seeking  relief 

24  of  the  kind  the  Secretary  is  authorized  to  sue  for  under  this 

25  Act.  Any  such  removal  shall  be  prior  to  the  trial  of  the  action 
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1  and  shall  be  to  a  district  court  where  the  Secretary  could 

2  have  initiated  the  action. 

3  SEC.   696.    APPLICATION   OF   ACT   OF   MARCH   23,   1932. 

4  The  provisions  of  the  Act  entitled  "An  Act  to  amend  the 

5  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of 

6  courts  sitting  in  equity,  and  for  other  purposes" ,  approved 

7  March  23,  1932,  shall  not  be  applicable  with  respect  to  suits 

8  brought  under  this  title. 

9  SEC.  697.  ACTIONS   BROUGHT   BY   ADMINISTRATOR    OR 

10  FIDUCIARY  AGAINST  SECRETARY. 

11  Suits  by  an  administrator  or  fiduciary  of  an  employee 

12  benefit  plan  subject  to  this  Act  or  the  Welfare  and  Pension 

13  Plans  Disclosure  Act,  to  review  a  final  order  of  the  Secre- 

14  tary,  to  restrain  the  Secretary  from  taking  any  action  con- 
lb  trary  to  the  provisions  of  such  Acts,  or  to  compel  action  re- 

16  quired  under  this  Act,  may  be  brought  in  the  name  of  the 

17  plan  or  fund  in   the  district  court   of   the    United  States 

18  for  the  district  where  the  fund  has  its  principal  office,  or  in 

19  the  United  States  District  Court  for  the  District  of  Columbia. 

20  SEC.  698.  STATUTE  OF  LIMITATIONS. 

21  Any  action,  suit,  or  proceeding  based  upon  a  violation  of 

22  this  Act  or  the  Welfare  and  Pension  Plans  Disclosure  Act 

23  shall  be  commenced  within  five  years  after  the  violation  oc- 

24  curs.  In  the  case  of  fraud  or  concealment,  such  action,  suit, 
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1  or  proceeding  shall  be  commenced  within  five  years  of  the 

2  date  of  discovery  of  such  violation. 

3  SEC.   699.  RELATIONSHIP  TO  STATE  LAWS. 

4  (a)  Pre-emption  of  State  Laws.— It  is  hereby  de- 
ft dared  to  be  the  express  intent  of  Congress  that,  except  for 

6  actions  authorized  by  section  694  of  this  title,  the  provisions 

7  of  this  Act  or  the  Welfare  and  Pension  Plans  Disclosure 

8  Act  shall  supersede  any  and  all  laws  of  the  States  and  of 

9  political  subdivisions  thereof  insofar  as  they  may  now  or  here- 

10  after  relate  to  the  subject  matters  regulated  by  this  Act  or 

11  the  Welfare  and  Pension  Plans  Disclosure  Act,  except  that 

12  nothing  herein  shall  be  construed — 

13  (1)  to  exempt  or  relieve  any  employee  benefit  plan 

14  not  subject  to  this  Act  or  the  Welfare  and  Pension  Plans 

15  Disclosure  Act  from  any  law  of  any  State; 

16  (2)  to  exempt  or  relieve  any  person  from  any  law 

17  of  any  State  which  regulates  insurance,  banking,  or  se- 

18  curities  or  to  prohibit  a  State  from  requiring  that  there 

19  be  filed  with  a  State  agency  copies  of  reports  required  by 

20  this  Act  to  be  filed  with  the  Secretary;  or 

21  (3)  to  alter,  amend,  modify,  invalidate,  impair,  or 

22  supersede  any  law  of  the  United  States  other  than  the 

23  Welfare  and  Pension  Plans  Disclosure  Act  or  any  rule 

24  or  regulation  issued  under  any  law  except  as  specifically 

25  provided  in  this  Act. 
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1  (b)   Jurisdiction  of  State  Courts. — Subsection 

2  (a)  of  this  section  shall  not  be  deemed  to  prevent  any  State 

3  court  from  asserting  jurisdiction  in  any  action  requiring  or 

4  permitting  an  accounting  by  a  fiduciary  during  the  operation 

5  of  an  employee  benefit  fund  subject  to   the  Welfare  and 

6  Pension  Plans  Disclosure  Act  or  upon  the  termination  thereof 

7  or  from  asserting  jurisdiction  in  any  action  by  a  fiduciary 

8  requesting  instructions  from  the  court  or  seeking  an  inter- 

9  pretation  of  the  trust  instrument  or  other  document  govern- 

10  ing  the  fund.  In  any  such  action — 

11  (1)  the  provisions  of  this  Act  and  the  Welfare  and 

12  Pension  Plans  Disclosure  Act  shall  supersede  any  and 

13  all  laws  of  the  State  and  of  political  subdivisions  thereof, 

14  insofar  as  they  may  now  or  hereafter  relate  to  the  fiduci- 

15  ary,  reporting,  and  disclosure  responsibilities  of  persons 

16  acting  for  or  on  behalf  of  employee  benefit  plans  or  on 
1^  behalf  of  employee  benefit  funds  subject  to  the  Welfare 

18  and  Pension  Plans  Disclosure  Act  except  insofar  as  they 

19  may  relate  to  the  amount  of  benefits  due  beneficiaries 

20  under  the  terms  of  the  plan; 

21  (2)  notwithstanding  any  other  law,  the  Secretary 
or,  in  the  absence  of  action  by  the  Secretary,  a  partici- 


22 


23  pant  or  beneficiary  of  the  employee  benefit  plan  or  fund 
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1  affected  by  this  subsection,  shall  have  the  right  to  remove 

2  such  action  from  a  State  court  to  a  district  court  of 

3  the  United  States  if  the  action  involves  an  interpretation 

4  of  the  fiduciary,  or  reporting,  and  disclosure  responsi- 

5  bilities  of  persons  acting  on  behalf  of  employee  benefit 

6  plans  subject  to  the  Welfare  and  Pension  Plans  Dis- 

7  closure  Act; 

8  (3)  the  jurisdiction  of  the  State  court  shall  be  con- 

9  ditioned  upon — 

10  (A)  u/ritten  notification,  sent  to  the  Secretary 

11  by  certified  mail  at  the  time  such  action  is  filed, 

12  identifying  the  parties  to  the  action,  the  nature  of 

13  the  action,  and  the  plan  involved;  and  satisfactory 
1^  evidence  presented  to  the  court  that  the  participants 

15  and  beneficiaries  have  been  adequately  notified  with 

16  respect  to  the  action;  and 

17  (B)  the  right  of  the  Secretary  or  of  a  partici- 

18  pant  or  beneficiary  to  intervene  in  the  action  as  an 

19  interested  party. 

20  SEC.  699A.  RECRIMINATION  AGAINST  EMPLOYEES  AND 

21  OTHER  PERSONS. 

22  It  shall  be  unlawful  for  any  person  to  discharge,  fine, 

23  suspend,  expel,  discipline,  or  discriminate  against  a  partici- 
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1  pant  or  beneficiary  for  exercising  any  right  to  which  he  is 

2  entitled  under  the  provisions  of  the  plan,  this  Act,  or  the 

3  Welfare   and  Pension   Plans  Disclosure   Act,   or  for   the 

4  purpose  of  interfering  with  the  attainment  of  any  right  to 

5  which  such  participant  may  become  entitled  under  the  plan, 

6  this  Act,  or  the  Welfare  and  Pension  Plans  Disclosure  Act.  It 

7  shall  be  unlawful  for  any  person  to  discharge,  fine,  suspend, 

8  expel,  or  discriminate  against  any  person  because  he  has 

9  given  information  or  has  testified  or  is  about  to  testify  in 
10  any  inquiry  or  proceeding  relating  to  this  Act  or  the  Wei- 
ll fare  and  Pension  Plans  Disclosure  Act.  The  provisions  of 

12  sections  692  and  693  shall  be  applicable  in  the  enforcement 

13  of  this  section. 

14  SEC.  699B.  INTERFERENCE  WITH  RIGHTS. 

15  It  shall  be  unlawful  for  any  person  through  the  use  of 

16  fraud,  force,  violence,  or  threat  of  the  use  of  force  or  violence, 

17  to  restrain,  coerce,  intimidate,  or  attempt  to  restrain,  coerce, 

18  or  intimidate  any  participant  or  beneficiary  for  the  purpose 

19  of  interfering  with  or  preventing  the  exercise  of  any  right  to 

20  which  he  is  or  may  become  entitled  under  the  plan,  this  Act, 

21  or  the  Welfare  and  Pension  Plans  Disclosure  Act.  Any  per- 

22  son  who  willfully  violates  this  section  shall  be  fined  $10,000 

23  or  imprisoned  for  not  more  than  one  year,  or  both. 


25-028  O  -  76  -  24  (Vol.  m) 
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i  TITLE      VII— RETIREMENT    SAV- 

2  INGS;    LIMITATION  ON  PRO- 

3  PRIETARY   EMPLOYEE    CON- 

4  TRIBUTIONS;    TAXATION    OF 

5  CERTAIN  LUMP  SUM  DISTRI- 
«  BUTIONS 

7  SEC.  701.  DEDUCTION  FOR  RETIREMENT  SAVINGS. 

8  (a)  In  General.— Part  VII  of  subchapter  B  of  chap- 

9  ter  1    (relating  to  additional  itemized  deductions  for  indi- 

10  viduals)    is  amended  by  redesignating  section  219  as  220 

11  and  inserting  after  section  218  the  following  new  section: 

12  "SEC.  219.  RETIREMENT  SAVINGS. 

13  "(a)   Deduction  Allowed.— Subject  to  the  limita- 

14  tions  imposed  by  subsections  (b)  and  (c),  in  the  case  of  an 

15  individual,  there  shall  be  allowed  as  a  deduction  amounts 

16  paid  in  money  during  the  taxable  year  by  such  individual 

17  for  his  benefit — 

18  "(1)  to  or  under  a  qualified  individual  retirement 

19  account  described  in  section  408(a)   which  is  exempt 

20  from  tax  under  section  501(a),  or 

21  u(2)  for  a  qualified  individual  retirement  bond  pur- 

22  chase  described  in  section  409,  unless  the  bond  is  re- 

23  deemed  within  12  months  after  its  issuance  and  no  in- 
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1  terest  is  payable  on  account  of  the  application  of  section 

2  409(b)(1)(D)  (Hi). 

3  "(b)  Limitations  — 

4  "(1)    General   rule.— Except   as   provided   in 

5  paragraphs   (2)   and   (3),  the  amount  allowable  as  a 

6  deduction  under  subsection   (a)    to  an  individual  for 

7  any  taxable  year  shall  not  be  less  than  the  lesser  of  his 

8  earned  income  paid  or  accrued  for  such  taxable  year 

9  up  to  a  deduction  of  $1,000,  nor  more  than  15  per 

10  centum  of  his  earned  income  paid  or  accrued  for  such 

11  taxable  year,  up  to  a  deduction  of  $1,500. 

12  "(2)  Participation  in  certain  other  plans  — 

13  No  deduction  shall  be  allowed  under  this  section  for  the 

14  individual! s  taxable  year  if,  at  any  time  during  such  tax- 

15  able  year,  he  is  an  active  participant  in — 

16  "(A)  an  employees'  trust  described  in  section 

17  401(a)    which  is  exempt  from   tax  under  section 

18  501(a), 

19  "(B)  a  plan  which  meets  the  requirements  of 

20  section  404(a)  (2), 

21  "(C)  a  qualified  bond  purchase  plan  described 

22  in  section  405  (a) , 

23  "(D)    an   annuity   plan   described   in   section 

24  403(b),  or 
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1  "(E)  a  plan  established  and  maintained  by 

2  the  United  States,  a  State  or  political  subdivision 

3  thereof,  or  a  corporation  which  is  an  instrumen- 

4  tality  of  the  United  States,  a  State,  or  a  political 

5  subdivision  of  a  State. 

6  "(3)  Reduction  for  certain  employer  ac- 

7  counts. — //  an  individual  is  a  participant  in  an  ac- 

8  count  described  in  section  408(a)(8)   for  the  taxable 

9  year,  the  amount  of  the  limitation  otherwise  determined 
10  under  paragraph  (1)  of  this  subsection  for  such  year 
H  shall  be  reduced  by  an  amount  equal  to  the  employer 

12  contributions  to  such  account  for  such  year.  If  an  indi- 

13  vidual  is  a  participant  in  such  an   account  for  less 

14  than  his  entire  taxable  year,  the  amount  of  the  deduc- 

15  tion  allowable  under  this  section  to  him  for  such  year 

16  shall  be  reduced  by  the  sum  of  any  amounts  allowed 

17  as  a  deduction  to  the  individual  for  his  contributions  to 

18  such  account,  and  the  amount  of  the  reduction  deter- 

19  mined  under  this  paragraph. 

20  "(4)    Contributions    made    after    age  7o\ 

21  years. — No  deduction  shall  be  allowed  under  this  sec- 

22  tion  with  respect  to  any  payment  described  in  subsec- 

23  tion  (a)  which  is  made  by  an  individual  who  attains 

24  the  age  of  70\  years  before  the  end  of  the  taxable  year 

25  of  such  payment. 
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1  "(c)  Recontributed  Amounts. — No  deduction  shall 

2  be  allowed  under  this  section  icith  respect  to  a  contribution 

3  to  which  section  72 (p)  (2)(C)  applies. 

4  "(d)  Married  Individuals. — In  the  case  of  a  married 

5  individual   (as  defined  in  section  153),   the  amount  deter- 

6  mined  under  subsection  (b)(1)  shall  be  determined  without 

7  regard  to  the  earned  income  of  his  spouse.  For  purposes  of 

8  this  section,  the  earned  income  of,  and  payments  by,  a  mar- 

9  ried  individual  shall  be  determined  without   regard  to  the 

10  community  property  laws  of  a  State. 

11  "(e)  Earned  Income  Defined.— For  purposes  of  this 

12  section,  the  term  'earned  income    means  any  income  ivhich 

13  is  earned  income  within  the  meaning  of  section  401(c)(2) 

14  or  911(b)  r 

15  (b)  Individual  Retirement  Accounts.— Subpart 

16  A  of  part  I  of  subchapter  D  of  chapter  1  (relating  to  general 

17  rules)  is  amended  by  adding  at  the  end  thereof  the  following 

18  new  section : 

19  "SEC.  408.  INDIVIDUAL  RETIREMENT  ACCOUNTS. 

20  "(a)  Requirements  for  Qualification.— A  trust 

21  created  or  organized  in  the  United  States  shall  constitute  a 

22  qualified   individual   retirement   account   under   this   section 

23  provided  that  under  a  written  governing  iristrument — 

24  "(1)  it  is  maintained  for  the  purpose  of  distributing 
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1  the  contributions  thereto  and  the  income  therefrom  to 

2  a  specific  individual  or  his  beneficiaries; 

3  "(2)  except  in  the  case  of  a  contribution  to  which 

4  section    72(p)(2)(C)     applies,    contributions    thereto 

5  during  any  taxable  year  may  not  exceed  the  excess  of — 

6  "(A)   the  limitation  provided  by  section  219 

7  (b)  (plus  any  amounts  contributed  by  an  employer 

8  to  an  account  described  in  paragraph  (8)  for  such 

9  taxable  year) ,  over 

10  "(B)   the  sum  of  the  amounts  paid  by  such 

11  individual  during  such  year — 

12  "(%)  for  a  qualified  individual  retirement 

13  bond  purchase  described  in  section  409,  for  his 

14  benefit,  or 

15  "(ii)    under  another  qualified  individual 

16  retirement  account, 

17  and,  except  as  provided  in  subsection  (b)(3),  may  be 

18  made  only  by  the  individual  for  whose  benefit  the  ao 

19  count  is  maintained; 

20  "(3)  the  assets  thereof  may  not  be  commingled  with 

21  other  property  except  in  a  common  trust  fund  or  in  the 

22  case  of  accounts  maintained  by  an  employer  for  his 

23  employees; 

24  "(4)  the  assets  thereof  are  required  to  be  held  by 

25  a  bank  (as  defined  in  section  401(d)(1))  or  other  per- 
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1  sow  who  demonstrates  to  the  satisfaction  of  the  Secretary 

2  or  his  delegate  that  the  manner  in  which  such  other  per- 

3  son  will  hold  such  assets  will  be  consistent  with  the  re- 

4  quirements  of  this  section; 

5  "(5)  the  entire  interest  of  the  individual  for  whose 

6  benefit  the  account  is  maintained  will  be  distributed  to 

7  him  not  later  than  his  taxable  year  in  which  he  attains 

8  the  age  70\  years,  or  will  be  distributed,  commencing  not 

9  later  than  such  taxable  year,  in  accordance  with  regula- 

10  tions  prescribed  by  the  Secretary  or  his  delegate,  over — 

11  "(A)  the  life  of  such  individual  or  the  lives 

12  of  such  individual  and  his  spouse,  or 

13  "(B)  a  period  not  extending  beyond  the  life 

14  expectancy  of  such  individual  or  the  life  expectancy 

15  of  such  individual  and  his  spouse; 

16  "(6)  if  the  individual  for  whose  benefit  the  account 

17  is  maintained  dies  before  his  entire  interest  has  been 

18  distributed   to   him,    or   if   distribution   has  been   com- 

19  menced  in  accordance  with  paragraph  (5)   to  his  sur- 

20  viving  spouse   and  such   surviving  spouse  dies   before 

21  the  entire  interest  has  been  distributed  to  such  surviving 

22  spouse,  the  entire  interest  (or  the  remaining  part  of  such 

23  interest   if   distribution   thereof   has   commended)    will, 

24  within  5  years  after  his  death  (or  the  death  of  his  sur- 

25  viving  spouse),  be  distributed,  or  applied  to  the  pur- 
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1  chase  of  an  immediate  annuity  for  his  beneficiary  or 

2  beneficiaries  (or  the  beneficiary  or  beneficiaries  of  his 

3  surviving  spouse)  which  will  be  payable  for  the  life  of 

4  such  beneficiary  or  beneficiaries  (or  for  a  term  certain 

5  not  extending  beyond  the  life  expectancy  of  such  bene- 

6  ficiary  or  beneficiaries)  and  which  will  be  immediately 

7  distributed  to  such  beneficiary  or  beneficiaries; 

8  "(7)  if  contributions  thereto  may  be  used  for  the 

9  purchase  of  an  annuity  or  similar  contract  issued  by  a 

10  life  insurance  company,  any  refunds  of  premiums  are 

11  applied  within  the  current  taxable  year  or  next  suc- 

12  ceeding  taxable  year  toward  the  payment  of  future  pre- 

13  miums  or  the  purchase  of  additional  benefits;  and 

14  "(8)  in  the  case  of  an  account  to  which  an  emr 

15  ployer  contributes  the  additional  requirements  of  subsec- 

16  tion  (b)(3)  are  met. 

17  For  purposes  of  this  title,  a  custodial  account,  annuity  con- 

18  tract,  or  other  similar  arrangement  shall  be  treated  as  a 

19  trust  constituting  a  qualified  individual  retirement  account 

20  of  such  arrangement  would,  except  for  the  fact  that  it  is 

21  not    a    trust,    constitute    a    qualified   individual   retirement 

22  account   under   this   subsection.   Paragraph    (6)    shall   not 

23  apply  if  distribution  of  the  interest  of  such  individuals  have 

24  commenced   and   such    distribution   is   for   a    term   certain 

25  over  a  period  permitted  under  paragraph  (5). 
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1  * "  (b)  Special  Rules. — 

2  "(1)  Excess  contributions.— If  all  or  a  por- 

3  tion  of  the  contributions  paid  by  an  individual  during 

4  any  taxable  year  to  a  qualified  individual  retirement 

5  account  are  not  deductible  under  section  219    (other 

6  than  by  reason  of  section  219(c)),  such  contributions 

7  or  portions  thereof  shall  be  treated  in  the  same  manner 

8  as  an  excess  contribution  within   the  meaning  of  sec- 

9  tion  401(e)(1),  and,  for  this  purpose,  section  401(e) 
10  (2)  and  (3)  shall  apply  as  if  such  individual  were  an 
H  owner-employee. 

12  "(2)  Community  property  laws.— This  section 

13  shall  be  applied  without  regard  to  the  community  prop- 
1*  erty  laws  of  any  State. 

15  "(3)   Employer  contributions.— An  employer 

16  may  maintain  and  may  contribute  to  qualified  individual 

17  retirement  accounts  for  his  employees  if,   with  respect 

18  to  each  employee's  account  for  such  employee's  taxable 

19  year — 

20  "(A)  the  employee  is  not  an  active  participant 

21  in  another  trust  or  plan  of  such  employer  which  is 

22  qualified   under   section   401(a),    404(a)(2),    or 

23  405(a), 

**  "(B)    the   aggregate   employer   and   employee 


3832 


585 

1  contributions  with  respect  to  such  account  do  not 

2  exceed  $1,000, 

3  "(C)    the  interest   of  such   employee   in   such 

4  account  is  nonforfeitable,  and 

5  "(D)  separate  records  are  maintained  for  em- 

6  ployer  and  employee  contributions. 

7  An  account  described  in  this  paragraph  shall  satisfy  the 

8  requirements  of  subsection  (a)  with  respect  to  each  indi- 

9  vidua!  who  participates  and  shall  be  treated  as  such  in- 

10  dividuaVs  separate   account,    except   that   the   employer 

11  may  pay  reasonable  administrative  expenses.  In  deter- 

12  mining  the  deductibility  of  employer  contributions  sat- 

13  isfying  the  requirements  of  this  paragraph,  the  limita- 

14  tions  under  section  404  shall  not  apply;  however,  any 

15  amount  contributed  by  an  employer  to  such  an  account 

16  during  the  employees  taxable  year  for  whom  the  account 

17  is  maintained  in  excess  of  the  limitation  contained  in  sub- 

18  paragraph  (C)  shall  not  be  deductible,  but  shall  be  with- 

19  drawn  from  the  account  by  the  employer  before  the  end 

20  of  the  taxable  year  of  the  employer  during  which  it  was 

21  made,  or  carried  over  to  the  succeeding  taxable  year  of 

22  the  employer,  during  which  year  it  shall  be  deductible  to 

23  the  extent  that  a  contribution  during  that  year  of  such 

24  excess  amount  is  deductible.  Contributions  made  by  an 
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1  employer  to  such  an  account  shall  be  taxable   to   the 

2  participant  only  as  provided  by  this  section. 

3  "(4)    Transfer    of    account    incident    to 

4  DIVORCE. — The  transfer  of  an  individual's  interest  in  a 

5  qualified  individual  retirement   account   to   his   former 

6  spouse  under  a  divorce  decree  or  under  a  written  instru- 

7  ment  incident  to  such  divorce  shall  be  deemed  not  to  be  a 

8  taxable  transfer  by  such  individual  notwithstanding  any 

9  other  provision  of  this  subtitle,  and  such  interest  at  the 

10  time  of  the  transfer  shall  be  deemed  to  be  a  qualified 

11  individual  retirement  account  of  such  spouse,  and  not 

12  of  such  individual.  The  basis  of  such  account  to  such 

13  spouse  at  such  time  shall  be  deemed  to  be  the  same  as  the 

14  individual's  basis  at  such  time.  Thereafter  such  account 

15  for  purposes  of  this  subtitle  shall  be  treated  as  maintained 

16  for  the  benefit  of  such  spouse. 

17  "(c)  Treatment  as  Qualified  Trust  Benefiting 

18  Owner-Employee. — Solely  for  purposes  of  subchapter  F, 

19  chapter  44,  and  subtitle  F,  a  qualified  individual  retirement 

20  account  shall  be  treated  as  a  trust  described  in  section  401  (a) 

21  which  is  part  of  a  plan  providing  contributions  or  benefits 

22  for  employees  some  or  all  of  whom  are  owner-employees 

23  (as  defined  in  section  401(c)  (3)),  the  individual  for  whose 

24  benefit  such  account  is  maintained  shall  be  treated  as  an 

25  owner-employee  for  whom  such  contributions  or  benefits  are 


3834 


587 

1  provided,  and  the  person  holding  the  assets  of  such  qualified 

2  individual  retirement  account  shall  be  treated  as  the  trustee 

3  of  such  trust.  If  section  72(p)(2)(C)  applies  to  a  contri- 

4  bution  to  a  qualified  individual  retirement  account,  chapter 

5  44  shall  not  be  applied  to  such  contribution. 

6  "(d)  Taxability  of  Beneficiary  of  Qualified 

7  Individual  Retirement  Account.— 

8  "(1)  In  general. — Except  as  provided  in  para- 

9  graphs   (2)   and   (3),  the  amount  actually  paid,  dis- 

10  tributed,  or  made  available  to  any  payee  or  distributee 

11  by  a  qualified  individual  retirement  account  shall  be 

12  taxable  to  him  in  the  year  in  which  actually  paid  or 

13  distributed  under  section  72  (relating  to  annuities). 

14  "(2)  Recontributed  amounts.— Amounts  paid 

15  or  distributed  by  a  qualified  individual  retirement  ac~ 

16  count   (except  amounts  distributed  pursuant  to  provi- 

17  sions   of    the   governing   instrument,    and   meeting   the 

18  requirements  of  subsection  (a)  (5) )  shall  not  be  includ- 

19  ible  in  gross  income  in  the  year  paid  or  distributed  to 

20  the  extent  that  such  amounts  are  not  subject  to  the  tax 

21  imposed  by  section  72  (p)  (3)  by  reason  of  the  applica- 

22  tion  of  section  72(p)(2)(C). 

23  "(3)  Applicability  of  section  72(m). — Under 

24  regulations  prescribed  by  the  Secretary  or  his  delegate, 

25  an  individual  who  establishes  a  qualified  individual  re- 
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1  tirement  account  shall  be  treated  as  an  employee  who  is 

2  an  owner-employee  for  purposes  of  applying  paragraphs 

3  (2)    and    (4)    of  section  72  (m)    (relating  to  special 

4  rules  applicable  to  employee  annuities  and  distributions 

5  under  employee  plans). 

6  "(e)  Treatment  of  Nonqualified  or  Nonexempt 

7  Account. — If  for  the  preceding  taxable  year  of  a  trust  it 

8  was  described  in  subsection  (a)  and  was  exempt  from  tax 

9  under  section  501  (a)  and  if  for  the  taxable  year  such  trust 

10  is   not  exempt  from   tax  under  section  501(a),   the  fair 

11  market  value  of  the  account  at  the  beginning  of  the  tax- 

12  able  year,  reduced  by  any  contributions  of  the  individual 

13  who    established  such   account   which  were  not  deductible 

14  under  section  219  (other  than  by  reason  of  section  219(c)), 

15  shall  be  included  in  the  gross  income  of  the  individual  who 

16  established  such  account  or  his  beneficiary  as  if  the  assets 

17  of  the  trust  had  been  distributed  to  him  on  the  first  day  of 

18  the  taxable  year. 

19  "(f)  Special  Rule— Solely  for  the  purpose  of  deter- 

20  mining  whether  section  72(p)(2)(C)   applies  to  a  contri- 

21  bution  under  subsection   (a)(2)   or  to  an  amount  paid  or 

22  distributed   under   subsection    (d)(2),    the    requirement    of 

23  section  72(p)(l)    that  the  amount  paid  or  distributed  be 

24  received  before  age  59\  shall  not  apply. 

25  "(g)  Cross  References.— 
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"(1)  For  excise  tax  on  a  qualified  individual  retirement 
account,  see  section  4960. 

"(2)  For  additional  tax  on  certain  distributions  from 
a  qualified  individual  retirement  account,  see  section 
72(p).» 

1  (c)  Treatment    of    Distributions  From    Indi- 

2  vidual  Retirement  Accounts.— Section  72  (relating  to 

3  annuities)  is  amended — 

4  (1)  by  striking  out  subsection  (m)  (1), 

5  (2)  by  inserting  after  "section  401(c)(1)"  in  sub- 

6  section  (m)  (2)  ",  or  under  section  219" , 

7  (3)  by  striking  out  at  the  end  of  subsection  (m) 

8  (31(A)  (i)  "or", 

9  (4)  by  striking  out  at  •  the  end  of  subsection  (m) 
10  (3)(A)(ii)  "participant."  and  inserting  in  lieu  thereof 
H            "participant,  or", 

12  (5)  by  inserting  after  subsection  (m)  (3)(A)(ii) 

13  the  following  new  clause — 

1^  x  "(Hi)   purchased  by  a  trust  described  in 

15  section  408(a)  which  is  exempt  from  tax  under 

16  section  501(a)", 

1  ■  (6)  by  striking  out  subsection    (m)  (3)  (B)    and 

18  inserting  in  lieu  thereof: 

19  "(B)  Any  contribution  to  a  plan  described  in 
^                   subparagraph  (A)(i)  or  a  trust  described  in  sub- 
paragraph (A)  (ii)  or  (Hi),  which  is  allowed  as  a 
deduction  under  section  404  or  section  219,  and  any 
income  of  a  trust  described  in  subparagraph  (A) 
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1  (ii)   or   (Hi),  which  is  determined  in  accordance 

2  with  regulations  prescribed  by  the  Secretary  or  his 

3  delegate  to  have  been  applied  to  purchase  the  life 

4  insurance  protection  under  a  contract  described  in 

5  subparagraph  (A),  is  includible  in  the  gross  income 

6  of  the  participant  for  the  taxable  year  when  so 

7  applied.", 

8  (7)  by  inserting  after  "501(a)"  in  subsection  (m) 

9  (4)  (A)   ",  a  trust  described  in  section  408(a)   which 
10           is  exempt  from  tax  under  section  501  (a) ,", 

H  (8)  by  inserting  after  "501(a)"  in  subsection  (m) 

12  (4)(B)   ",  a  trust  described  in  section  408(a)   which 

13  is  exempt  from  tax  under  section  501(a)",   and 

14  (9)  by  redesignating  subsection   (p)   as   (q)    and 

15  inserting  after  subsection   (o)    the  following  new  sub- 

16  section: 

17  "(p)  Treatment  of  Certain  Premature  Distri- 

18  butions.— 

19  "(1)   Application  of  subsection. — This  sub- 

20  section  shall  apply  to  amounts  paid  or  distributed  by 

21  a  qualified  individual  retirement  account  described  in 
section  408(a)  which  is  exempt  from  tax  under  sec- 
tion 501(a),  which  are  includible  in  the  gross  income 
of  the  distributee  or  payee  and  which  are  received  by 
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1  him  before  the  individual  for  whose  benefit  such  account 

2  is  maintained  attains  the  age  of  59\  years. 

3  "(2)  Limitations.— This  subsection  shall  not  ap- 

4  ply  to  an  amount  described  in  paragraph   (1) — 

5  "(A)   paid  or  distributed  to  such  individual 

6  on   account   of  his   becoming   disabled   within   the 

7  meaning   of  subsection    (m)(7), 

8  "(B)  includible  in  gross  income  under  section 

9  72(m)(3)(B),  or 

10  "(C)  paid  or  distributed  by  a  qualified  indi- 

11  vidua!  retirement  account  to  the  individual  for  whose 

12  benefit  such  account  is  maintained  if,   within   60 

13  days  after  receipt,  such  amount  is  contributed  in 

14  full  to  another  qualified  individual  retirement  ac- 

15  count  for  such  individual 's  benefit. 

16  Subparagraph  (C)  shall  not  apply  to  an  amount  de- 

17  scribed  in  paragraph  (1)  which  is  paid  or  distributed 

18  to  an  individual  with  respect  to  whom  such  subpara- 

19  graph  applied  at  any  time  during  the  preceding,  36- 

20  month  period,  nor  shall  it  apply  unless  the  same  prop- 

21  erty  (other  than  money)   received  in  such  payment  or 

22  distribution  is  contributed  to  such  other  qualified  indi- 

23  vidual  retirement  account  for  such  individual's  benefit. 

24  "(3)  Amount  of  penalty?— If  an  individual  is 

25  required  to  include  in  gross  income  for  "the  taxable  year 
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1  an  amount  to  which  this  subsection  applies,  there  shall 

2  be  imposed,  in  addition  to  any  other  tax  imposed  by 

3  this  chapter,  a  tax  for  such  taxable  year  equal  to  30 

4  percent  of  such  amount.   The  tax  imposed  under  this 

5  paragraph  shall  not  be  reduced  by  any  credit  under 

6  part  IV  of  subchapter  A  and  shall  not  be  treated  as  a 

7  tax  imposed  by  this  chapter  for  purposes  of  section  56 '." '. 

8  (d)  Excise  Tax  on  Excessive  Accumulations.— 

9  Subtitle    D     (relating    to    miscellaneous    excise    taxes)     is 

10  amended  by  adding  at  the  end  thereof  the  following  new 

11  chapter: 

12  "CHAPTER  43.— RETIREMENT  PLANS 

"Sec.  1^960.  Excise  tax  on  individual  retirement  accounts. 

13  "SEC   4960.   EXCISE   TAX   ON   INDIVIDUAL    RETIREMENT 

14  ACCOUNTS. 

15  "(a)  Imposition  of  Tax.— There  is  hereby  imposed 

16  for  each  taxable  year  on  the  assets  of  a  qualified  individual  re- 

17  tirement  account  described  in  section  408(a)  which  is  exempt 

18  from  tax  under  section  501(a)   a  tax  equal  to  10  percent 

19  of  an  amount  which  bears  the  same  ratio  to  the  fair  market 

20  value  of  the  total  assets  in  such  account  at  the  beginning  of 

21  the  taxable  year  as — 

22  "(1)  the  minimum  amount  required  to  be  distributed 

23  during  such  year  under  section  408(a)    (5)    or    (6) 

24  (whichever  applies) , .  reduced  (but  not  below  zero)   by 

25-028  O  -  76  -  25  (Vol.  m) 
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1  the  total  amount  actually  distributed  during  such  year 

2  by  the  account  to  the  individual  for  whose  benefit  such 

3  account  is  maintained  or  his  beneficiary,  bears  to — 

4  "(2)  the  minimum  amount  required  to  be  distributed 

5  during  such  year  under  section  408(a)    (5)   or   (6) 

6  (whichever  applies). 

7  "(b)   When  Applicable.— The  tax  imposed  by  this 

8  section  shall  apply  only  for  taxable  years  beginning  after 

9  the  taxable  year  in  which  the  individual  who  established 

10  such  account  attains  the  age  of  70\  years. 

11  "(c)  Rules. — For  purposes  of  this  section,  the  min- 

12  imum  amount  required  to  be  distributed  during  a  year  under 

13  section  408(a)   (5)  or  (6)  shall  be  determined  under  reg- 

14  ulations  prescribed  by  the  Secretary  or  his  delegate.  In  the 

15  case  of  an  account  described  in  section  408(a)(8)  the  tax 

16  shall  be  computed  only  with  respect  to  each  individual  in 

17  such  account.  A  bond  described  in  section  409,  with  respect 

18  to  which  a  deduction  was  claimed  under  section  219,  shall 

19  be  treated,  for  purposes  of  this  section,  as  a  qualified  indi- 

20  vidual  retirement  account." 

21  (e)  Limitation  on  Application  of  Sections  402 

22  (a)  and  403(a)  in  the  Case  of  Certain  Contribu- 

23  tions. — Subpart  A  of  Part  I  of  subchapter  D  of  chapter  1 

24  (relating  to  general  rules)  is  amended  as  follows: 
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1  (1)  Amendment  of  section  m— Section  402 

2  (a)    (relating  to   taxability   of  beneficiary   of   exempt 

3  trust)  is  amended — 

4  (A)    by  striking  out  in  the  first  sentence  of 

5  paragraph   (1)   i(and  (4)"  and  inserting  in  lieu 

6  thereof  ",  (4),  and  (6)",  and 

7  (B)  by  inserting  after  paragraph  (5)  the  fol- 

8  lowing  new  paragraph — 

9  "(6)   Individual  retirement  accounts.— In 

10  the  case  of  an  employees'  trust  described  in  section  401 

11  (a),  which  is  exempt  from  tax  under  section  501(a), 

12  if  the  total  distributions  payable  with  respect  to  any 

13  employee  are  paid  to  him  within  1  taxable  year  of  the 

14  employee  (during  which  he  is  not  at  any  time  59\  years 

15  of  age  or  older)  on  account  of  his  separation  from  the 

16  service  other  than  by  reason  of  his  death,  the  amount  of 

17  such  distribution,  to  the  extent  such  distribution  would  be 

18  includible  in  gross  income  but  for  the  provisions  of  this 

19  paragraph,  shall  not  be  includible  in  gross  income  in  the 

20  year  paid  if,  no  later  than  the  60th  day  after  the  close  of 

21  the  taxable  year  in  which  such  amount  was  paid  to  him, 

22  such  otherwise  includible  amount  is  contributed  by  him 

23  in  full  to  one  or  more  qualified  individual  retirement 

24  accounts  described  in  section  408(a).  This  paragraph 
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1  shall  not  apply  unless  the  same  property  (other  than 

2  money)  received  in  the  total  distribution  is  contributed. 

3  (2)     Amendment     of     section     40s.— Section 

4  403(a)  is  amended — 

5  (A)    by  striking  out  in  the  first  sentence  of 

6  paragraph  (1)  "paragraph  (2)"  and  inserting  in 

7  lieu  thereof  "paragraphs  (2),  and  (4)",  and 

8  (B)  by  inserting  after  paragraph  (3)  the  fol- 

9  lowing  new  paragraph — 

10  "(4)  Individual  retirement  accounts. — If — 

11  "(A)  an  annuity  contract  is  purchased  by  an 

12  employer  for  an  employee  under  a  plan  described 

13  in  paragraph  (1)  ; 

14  "(B)  such  plan  requires  that  refunds  of  con- 

15  tributions  with  respect  to  annuity  contracts  pur- 

16  chased  under  such  plan  be  used  to  reduce  subsequent 

17  premiums   on   the  contracts  under  the  plan;  and 

18  "(C)  the  total  amounts  payable  by  reason  of 

19  an   employee's   separation  from   the  service  other 

20  than  by  reason  of  death  are  paid  to  the  employee 

21  within  one  taxable  year  of  the  employee   (during 

22  which  he  is  not  at  any  time  59\  years  of  age  or 

23  older) , 

24  then  the  amount  of  such  payments,  to  the  extent  such 

25  amounts  would  be  includible  in  gross  income  but  for  the 
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1  provisions  of  this  paragraph,  shall  not  be  includible  in 

2  gross  income  in  the  year  paid  if,  no  later  than  the  60th 

3  day  after  the  close  of  the  taxable  year  in  which  such 

4  amounts   are   paid   to   him,   such   otherwise   includible 

5  amounts  are  contributed  by  him  in  full  to  one  or  more 

6  qualified  individual  retirement  accounts  described  in  sec- 

7  tion  408(a).   This  paragraph  shall  not  apply  unless 

8  the  same  property  (other  than  money)  received  in  such 

9  payments  is  contributed.  The  Secretary  or  his  delegate 

10  shall  prescribe  such  regulations  as  he  may  deem  neces- 

11  sary  to  carry  out  the  purposes  of  this  paragraph." 

12  (f)  Individual  Retirement  Bond  Purchase.— 

13  Subpart  A  of  Part  I  of  subchapter  D  of  chapter  1  (relating 

14  to  general  rules)  is  amended  by  adding  at  the  end  thereof  the 

15  following  new  section: 

16  "SEC.  409.  INDIVIDUAL  RETIREMENT  BOND  PURCHASES. 

17  "(a)  Requirement  for  Qualification.— An  indi- 

18  viduaVs  purchase  of  United  States  bonds  described  in  sub- 

19  section    (b)    shall  constitute   a  qualified  individual   retire- 

20  ment  bond  purchase  under  this  section  if  contributions  (not 

21  in  excess  of  an  amount  determined  under  section  219)  are 

22  used  solely  to  purchase  for  the  individual  or  his  beneficiaries 

23  United  States  bonds  described  in  subsection  (b). 

24  "(b)  Bonds  to  Which  Applicable.— 

25  "(l)  Characteristics  of  bonds.— This  section 
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1  shall  apply  to  a  bond  issued  under  the  Second  Liberty 

2  Bond   Act,    as   amended,    which    by   its    terms,    or    by 

3  regulations  prescribed  by  the  Secretary  under  such  Act — 

4  "(A)    provides   for    payment    of    interest,    or 

5  investment   yield,    only    upon    redemption; 

6  "(B)   provides  that  no  interest,  or  investment 

7  yield,   is  payable  if  the   bond  is   redeemed  v:ithin 

8  12  months  after  its  issuance; 

9  "(C)  provides  that  it  ceases  to  bear  interest, 
10  or  provide  investment  yield,  on  the  earlier  of — 
31  "(i)   the  date  on  which  the  individual  in 

12  whose  name  it  is  purchased  attains  the  age  of 

13  70 j  years;  or 

14  "(H)   five  years  after  the  date   on   which 

15  such  individual  dies,  but  not  later  than  the  date 

16  on  which  he  would  have  attained  age  70\  had 

17  he  lived; 

18  "(D)   may  be  purchased  only  in  the  name  of 

19  an   individual  described  in   subsection    (a); 

20  "(E)    may   be    redeemed   before   the   death   of 

21  the  individual  in  whose  name  it  is  purchased  only 

22  if  such  individual — 

23  "(i)    has  attained  the  age  of  59\  years, 

24  "(ii)     has    become    disabled    (within    the 

25  meaning  of  section  72  (m)  (7) ),  or 
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1  "(Hi)  redeems  the  bond  within  12  months 

2  after  its  issuance;  and 

3  "(F)  is  not  transferable. 

4  "(d)  Taxability  of  Holder  of  Qualified  Is  Di- 
et   vidual  Retirement  Bonds  — 

6  "(1)  Gross  income  not  to  include  bonds  at 

7  time  OF  distribution. — For  purposes  of  this  chapter, 

8  in  the  case  of  an  individual  purchasing  a  bond  described 

9  in  subsection    (b),  gross  income  does   not   include   any 

10  amount  attributable  to  the  receipt  of  such  bond.   Upon 

11  redemption   of  such   bond,    the   proceeds   shall   be   sub- 

12  ject  to  taxation   under  this  chapter,   but  the  provisions 

13  of  section  72   (relating  to  annuities,  etc.),  section  402 

14  (relating  to  taxability  of  beneficiary  of  employee's  trust) , 

15  and  section  1232  (relating  to  bonds  and  other  evidences 

16  of  indebtedness)  shall  not  apply. 

17  "(2)  Basis. — The  basis  of  any  bond  received  by  an 

18  individual  under  a  qualified  individual  retirement  bond 

19  purchase  shall  be  zero. 

20  "(3)  Bonds  deemed  redeemed.— For  purposes 

21  of  paragraph  (1),  the  proceeds  of  a  bond  described  in 

22  subsection  (b)  shall  be  includible  in  gross  income  no  later 

23  than  the  taxable  year  in  which  the  individual  attains  the 

24  age  of  70\  years.''. 
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1  (g)  Conforming  Amendments  — 

2  (1)    Retirement    income.— Section    37(c)(1) 

3  (defining  retirement  income)  is  amended — 

4  (A)  by  striking  out  subparagraph   (A)    and 

5  inserting  in   lieu   thereof  the  following   new   sub- 

6  paragraph: 

7  "(A)  pensions  and  annuities  including — 

8  "(i)  in  the  case  of  an  individual  who  is,  or 

9  has  been,  an  employee  within  the  meaning  of 

10  section  401(c)(1),   a  distribution   by   a  trust 

11  described  in  section  401(a)    which  is  exempt 

12  from  tax  under  section  501(a)   to  the  extent 

13  such  distribution  was  not  subject  to  the  tax  im- 

14  posed  by  section  72  (p)  (3) ,  and 

15  "(&)  a  distribution  from  a  qualified  indi- 

16  vidua!  retirement  account  described  in  section 

17  408(a)  which  is  exempt  from  tax  under  sec- 

18  tion  501(a)  to  the  extent  such  distribution  was 

19  not    subject    to    the    tax    imposed    by    section 

20  72(p)(3);\ 

21  (B)  by  striking  out  subparagraph   (E)    and 

22  inserting   in   lieu   thereof   the  following   new   sub- 

23  paragraphs: 

2A  "(E)  bonds  described  in  section  405(b)  which 

25  are  received — 
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2  "(i)  under  a  qualified  bond  purchase  plan 

2  described  in  section  405  (a) , 

3  "(H)  in  a  distribution  from  a  trust  de- 

4  scribed  in  section  401  (a)  which  is  exempt  from 

5  tax  under  section  501  (a) ,  or 

g  "(in)  from  a  qualified  individual  retire- 
7  ment  account  described  in  section  408(a)  which 
g  is  exempt  from  tax  under  section  501(a),  or 
9  "(F)  bonds  described  in  section  409(a),  or". 
10  (2)  Adjusted  gross  income.— Section  62  (Ve- 
il lating  to  definition  of  adjusted  gross  income)  (as  amend- 

12  ed  by  section  702(d)(2)   of  this  Act)  is  amended  by 

13  inserting  after  paragraph  (8)  the  following  new  para- 

14  graph: 

15  "(9)  Individual    retirement    sa\  iNGS.—The 

16  deduction  allowed  by  section  219." 

17  (3)  Basis  for  assets  held  for  qualified 

18  pension  plan  contracts.— Section  801(g)(7)    (re- 

19  lating  to  basis  of  assets  held  for  qualified  pension  plan 

20  contracts)   is  amended  by  striking  out  "or   (D)"   and 

21  inserting  in  lieu  thereof  "(D),  or  (E)". 

22  (4)  Pension  plan  reserves.— Section  805(d) 

23  (1)   (relating  to  definition  of  pension  plan  reserves)  is 

24  amended  by  striking  out  "or"  at  the  end  of  subpara- 

25  graph  (C),  by  striking  out  "foregoing."  at  the  end  of 
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1  subparagraph  (D)  and  inserting  in  lieu  thereof  "fore- 

2  going;  or",  and  by  adding  at  the  end  thereof  the  follow- 

3  ing  new  subparagraph: 

4  "(E)  purchased  under  contracts  entered  into 

5  with  trusts  which  (as  of  the  time  the  contracts  were 

6  entered  into)  were  deemed  to  be  qualified  individual 

7  retirement   accounts   described   in   section   408(a) 

8  which  are  exempt  from  tax  under  section  501(a) ." 

9  (5)  Aver ag able  income.— Paragraph  (2)  (A) 

10  of  section  1302(a)  (relating  to  definition  of  averagable 

11  income)  is  amended  by  inserting  "or  72 (p)  (3)"  after 

12  "section  72(m)  (5)". 

13  (6)  Earned  income.— Section  1348(b)(1)   (re- 

14  lating  to  definition  of  earned  income)   is  amended  by 

15  inserting  ",  72(p)  (3)"  after  "72(n)". 

16  (h)  Clerical  Amendments  — 

17  (1)  The  table  of  sections  for  part  VII  of  subchapter 

18  B  of  chapter  1  is  amended  by  striking  out  the  item  re- 

19  lating  to  section  219  and  inserting  in  lieu  thereof  the 

20  following: 

"Sec.  219.  Retirement  savings. 
"Sec.  220.  Cross  references." 

21  (2)  The  table  of  sections  for  subpart  A  of  part  I 

22  of  subchapter  D  of  chapter  1  is  amended  by  adding  at 

23  the  end  thereof  the  following  new  item: 

"Sec.  Ifi8.  Individual  retirement  accounts.'''' 
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1  (3)  The  table  of  sections  for  subpart  A  (designated 

2  as  such  by  section  201(c)  of  this  Act)  of  part  I  of  sub- 

3  chapter  D  is  amended  by  adding  at  the  end  thereof  the 

4  following  new  item: 

"Sec.  409.  Qualified  individual  bond  purchases.". 

5  (4)  The  table  of  chapters  of  subtitle  D  is  amended 

6  by  adding  at  the  end  thereof  the  following  new  item: 

"Chapter  43.  Retirement  plans". 

7  (i)  Effective  Date. — The  amendments  made  by  this 

8  section  shall  apply  to  taxable  years  beginning  after  December 

9  31,1973. 

10  SEC.  702.  CERTAIN  PLANS. 

11  (a)  Certain  Defined  Benefit  Plans.— Section  401 

12  (relating  to  qualified  pension,  etc.  plans)  is  amended — 

13  (1)  by  inserting  at  the  end  of  subsection   (a)   the 

14  following  new  paragraphs: 

15  "(12)  In  the  case  of  a  trust  which  is  a  part  of  a 

16  defined  benefit  plan,  the  plan  of  which  such  trust  is  a 

17  part  satisfies  the  requirements  of  subsections    (j)    and 

18  (k). 

19  "(13)  A  trust  forming  part  of  a  plan  which  pro- 

20  vides  contributions  or  benefits  for  employees,  some  or 

21  all  of  whom  are   proprietary   employees,   shall  consti- 

22  tute   a   qualified   trust   under   this  section   only   if   the 

23  requirements  of  section  412  are  satisfied.", 
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1  (2)  by  striking  out  the  first  sentence  of  subsection 

2  (d)(1)  and  inserting  in  lieu  thereof  the  following: 

3  "In  the  case  of  a  trust  which  is  created  on  or 

4  after  the  date  of  the  enactment  of  this  subsection,   or 

5  which  was  created  before  such  date  but  is  not  exempt 

6  from  tax  under  section  501(a)  as  an  organization  de- 

7  scribed  in  subsection  (a)  on  the  day  before  such  date,  the 

8  assets  thereof  are  held  by  a  bank  or  other  person  who 

9  demonstrates  to  the  satisfaction  of  the  Secretary  or  his 

10  delegate  that  the  manner  in  which  he  will  hold  such  assets 

11  will  be  consistent  with  the  requirements  of  this  section.  Not- 

12  withstanding  the  requirements  of  the  preceding  sentence, 

13  a  person  (including  the  employer)  other  than  the  trustee 

14  or  custodian  so   holding  plan  assets  may   be  granted, 

15  under  the   trust   instrument,    the  power  to   control   the 

16  investment  of  the  trust  funds  either  by  directing  invest- 

17  ments     (including    reinvestments,     disposals,     and    ex- 

18  changes)  or  by  disapproving  proposed  investments  (in- 

19  eluding  reinvestments,  disposals,  or  exchanges).",   and 

20  (3)    by   redesignating  subsection    (j)    as    (I)    and 

21  inserting     after    subsection     (i)     the     following     new 

22  subsections: 

23  "(j)  Certain  Defined  Benefit  Plans  — 

24  "(l)  General  rules. — A  trust  which  is  a  part  of 

25  a  defined  benefit  plan  which  provides  benefits  for  em- 
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1  ployees,   some  or   all  of  whom   are   employees   within 

2  the  meaning  of  subsection  (c)(1)   or  proprietary  em- 

3  ployees  within  the  meaning  of  section  412(b) (1),  shall 

4  not  constitute  a  qualified  trust  under  this  section  unless 

5  the  plan  of  which  such  trust  is  a  part  provides  that 

6  the  basic  benefit  accruing  for  each  separate  plan  year 

7  of  participation  by  such  an  employee  shall  not  exceed 

8  the  product  of  the  compensation  of  such  employee  under 

9  the  plan  for  such  year  (not  in  excess  of  $50,000)  and 

10  the  percentage  shown  on  the  following  table  correspond- 

11  ing  to  his  age  at  the  time  his  current  period  of  participa- 

12  tion  began: 

"Age  attained  at  participation — 

30  or  less 6.5 

35  6.4 

40  4-4 

45  3.6 

60 3.0 

65  2.6 

60  or  over 2. 0 

13  For  purposes  of  this  subsection,  the  term  'basic  benefit' 

14  means  a  benefit  in  the  form  of  a  straight  life  annuity 

15  commencing  at  the  later  of  age  65,  or  5  years  from  the 

16  time  the  participant's  current  period  of  participation 

17  began,  under  a  plan  which  provides  no  ancillary  benefits 

18  and  to  which  employees  do  not  contribute.  The  Secretary 

19  or  his  delegate  shall  prescribe  regulations  under  which 

20  the  percentages  shown  on  such  table  shall  be  adjusted 
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1  for  plans  which  do  not  meet  the  conditions  described  in 

2  the  preceding  sentence  and  under  which  percentages  for 

3  ages  between  those  shown  on  the  table  shall  be  deter- 

4  mined.  After  December  31,  1977,  the  Secretary  or  his 

5  delegate  may,  by  regulations,  prescribe  revised  percent- 

6  ages  to  be  used  in  lieu  of  the  percentages  shown  in  the 

7  table  provided  by  this  subsection.  Such  percentages  shall 

8  be  revised  by  the  Secretary  or  his  delegate  on  the  basis  of 

9  changes  in  prevailing  interest  and  mortality  rates  occur- 

10  ring  after  1973. 

11  "(2)  Alternative  limitation  for  proprie- 

12  tary  employees. — Notwithstanding  the  provisions  of 

13  paragraph  (1),  a  qualified  plan  (other  than  a  plan  which 

14  provides  benefits  for  an  employee  of  an  electing  small 

15  business  corporation  as  defined  in  section  1371)  may 

16  provide  for  a  basic  benefit  on  behalf  of  an  individual  who 

17  is  a  proprietary  employee  (within  the  meaning  of  sec- 

18  tion  412(b)  (1) )  which  does  not  exceed  75  percent  of 

19  the  participant's  average  high  3-year  compensation  from 

20  the  employer.  This  amount  shall  be  amortized  in  equal 

21  payments  over  the  remaining  future  service  of  each  such 

22  proprietary   employee   or  over  10  years  whichever  is 

23  the   longer.    Average   high   3-year   compensation    from 

24  the  employer  is  the  amount  includible  in  the  gross  income 

25  of  the  participant  (determined  without  regard  to  section 
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1  91 1)  for  the  period  of  3  actual  consecutive  taxable  years 

2  (or  if  he  has  been  an  employee  for  less  than  3  years,  the 

3  number  of  years  he  has  been  an  employee)  of  the  partic- 

4  ipant  for  which  his  compensation  from  the  employer  is 

5  the  greatest  but  not  in  excess  of  the  first  $100,000  per 

6  year.  Where  contributions  are  made  under  a  plan  for  a 

7  proprietary  employee  who  was  a  participant  for  a  period 

8  of  less  than  10  years,  the  basic  benefit  which  may  be 

9  provided  under  the  plan  (under  this  paragraph)  shall 

10  be  reduced  ratably. 

11  "(3)  Aggregation  of  plans.— For  purposes  of 

12  this  subsection — 

13  "(A)  Defined  benefit  plans.— If  a  defined 

14  benefit  plan  provides  benefits  for  an  owner-employee 

15  of  a  trade  or  business  who  controls,  or  for  two  or 

16  more  owner-employees  who  together  control,  one  or 

17  more  other  trades  or  businesses,  that  defined  benefit 

18  plan  and  all  defined  benefit  plans  established  with  re- 

19  sped  to  such  other  trades  or  businesses  shall  be  con- 

20  sidered  as  a  single  plan. 

21  "(B)  Defined  contribution  plans.— If  a 

22  defined  contribution  plan  provides  for  contributions 

23  from  an  owner-employee  of  a  trade  or  business  who 

24  controls,  or  for  two  or  more  owner-employees  who 

25  together  control,  one  or  more  other  trades  or  busi- 


3854 


607 

1  nesses,  that  defined  contribution  plan  and  all  defined 

2  contribution  plans  established  with  respect  to  such 

3  other  trades  or  businesses  shall  be  considered  as  a 

4  single  plan. 

5  "(C)  Rules. — For  purposes  of  this  paragraph. 

6  the  term  'owner-employee'  also  includes  an  individ- 

7  ual  who  is  a  proprietary  employee   (as  defined  in 

8  section  412(b)(1)),   and  the  terms  'control'   and 

9  'controls'  have  the  same  meaning  as  they  have  in 

10  subsection   (d)(9).  An  owner-employee  who  is  a 

11  participant  in  both  types  of  plans  (described  in  sub- 

12  paragraphs  (A)  and  (B))  shall  be  treated,  under 

13  regulations  prescribed  by  the  Secretary  or  his  dele- 

14  gate,  as  if  he  were  a  participant  in  only  one  such 

15  type  of  plan. 

16  "  (4)  Reduction  of  benefits.— In  the  case  of  an 

17  owner-employee  or  proprietary  employee  who  is  covered 

18  by  a  defined  benefit  plan  to  which  this  subsection  ap- 

19  plies,  as  well  as  a  defined  contribution  plan,  if  for  a 

20  taxable  year  a  deduction  is  allowable  under  section  404 

21  (a)  (9)  for  a  contribution  with  respect  to  such  owner- 

22  employee,  then  for  the  plan  year  of  a  defined  benefit  plan 

23  ending  with  or  within  such  taxable  year,  in  applying  this 

24  subsection  the  percentage  determined  under  paragraph 

25  (1)  shall  be  the  percentage  determined  under  such  para- 
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1  graph   (without  regard  to  this  paragraph)    multiplied 

2  by  the  excess  of  1  over  a  fraction — 

3  "(A)  the  numerator  of  which  is  the  amount 

4  so  allowable  under  section  404(a)  (9),  and 

5  "(B)  the  denominator  of  which  is  the  limita- 

6  tion  determined  under  section  404(a)(9)  with  re- 

7  sped  to  such  individual. 

8  "(5)  Special  rules.— Section  404(e)    (relating 

9  to  special  limitations  for  self-employed  individuals)  shall 

10  not  apply  to  a  trust  to  which  this  subsection  applies. 

11  "(k)    Limitation  on  Benefits   Under  Defined 

12  Benefit  Plan. — A  trust  which  is  a  part  of  a  defined  ben- 

13  efit  plan  shall  not  constitute   a   qualified  trust  under   this 

14  section  if,  under  the  plan  of  which  such  trust  is  a  part,  the 

15  benefit  under  the  plan,  together  with  the  benefits  under  all 

16  other  defined  benefit  plans   (whether  or  not  terminated)   of 

17  the  employer,  exceeds  100  percent  of  the  participant's  av- 

18  erage  compensation  from  the  employer  which  is  includible 

19  in  the  gross  income  of  the  participant  (determined  without 

20  regard  to  section  911)  for  the  period  of  3  consecutive  taxable 

21  years  of  the  participant  for  which  his  compensation  from  the 

22  employer  is  the  greatest.  For  purposes  of  this  subsection,  if 

23  the  benefits  provided  under  a  pension  plan  are  not  in  the 

24  form  of  a  straight  life  annuity  commencing  at  age  65  ad- 

25  justed  for  fluctuations  in  the  cost  of  living  under  a  plan  to 

25-028  O  -  76  -  26  (Vol.  m) 
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1  which  employees  do  not  contribute,  which  provides  no  an- 

2  ciliary  benefits,  the  100  percent  limit  provided  by  the  pre- 

3  ceding  sentence  shall  be  adjusted,  in  accordance  with  regu- 

4  lations  prescribed  by  the  Secretary  or  his  delegate  to  re- 

5  fleet  such  other  form.  In  the  case  of  a  participant  in  a  defined 

6  benefit  plan  who  is  also  a  participant  in  a  money  purchase 

7  pension   plan   with   respect    to    the   same   employment,    the 

8  limitation  determined  under  this  subsection  shall  be  the  100 

9  percent  limitation   (as  adjusted  pursuant  to  the  preceding 

10  sentence),  multiplied  by  the  excess  of  one  over  a  fraction — 

11  "(1)  the  numerator  of  which  is  the  percentage  of 

12  compensation   contributed   under    the   money,  purchase 

13  pension  plan  (but  not  greater  than  20) ,  and 

14  "(2)  the  denominator  of  which  is  20. 

15  The  percentage  limitation   applicable  to   an  employee  who 

16  has  been  an  active  participant  in  the  plan  for  fewer  than  10 

17  full  plan  years  shall  be  the  percentage  limitation  otherwise 

18  determined  under  this  subsection,  multiplied  by  a  fraction, 

19  the  numerator  of  which  is  the  number  of  such  full  years  and 

20  the  denominator  of  which  is  10." 

21  (4)   by  striking  out,  at  the  end  of  subsection  (d) 

22  (9)  (B)  (i)   "or",  by  striking  out  at  the  end  of  subsec- 

23  Hon    (d)  (9)  (B)  (ii)    "partnership."    and   inserting   in 

24  lieu  thereof  "partnership,  or",   and  by  inserting  after 

25  subsection    (d)(9)(B)  (ii)    the   following   new   clause: 
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1  "(Hi)  in  the  case  of  a  corporation,  own, 

2  or  are  considered  as  owning,  within  the  mean- 

3  ing  of  section  1563(e),  stock  possessing  50  per- 

4  cent  or  more  of  the  total  combined  voting  power 

5  of  all  classes  of  stock  entitled  to  vote  or  50  per- 

6  cent  or  more  of  the  total  value  of  shares  of 

7  stock  of  the  corporation." 

8  (b)  Plans  of  Proprietary  Employees.— Subpart 

9  B  of  part  I  of  subchapter  D  of  chapter  1  (relating  to  special 

10  rules),  as  added  by  section  201  and  amended  by  section  221, 

11  is  amended  by  inserting  at  the  end  thereof  the  following 

12  new  section : 

13  "SEC.  412.  PLAN  OF  PROPRIETARY  EMPLOYEE. 

14  "(a)   General  Rule. — In  the  case  of  a  plan  which 

15  provides  contributions  or  benefits  for  employees  some  or  all 

16  of  whom  are  proprietary  employees  (as  defined  by  subsec- 

17  tion  (c)) — 

18  "(1)  the  provisions  of  section  404(e)  shall  apply, 

19  and 

20  "(2)   paragraph  (5)   of  section  401(d)    (without 

21  regard  to  subparagraph  (c) )  and  section  401  (e)  (with- 

22  out  regard  to  paragraph  (2)  (E) )  shall  apply  if  such 

23  plan  is  not  a  defined  benefit  plan  but  excess  contributions 

24  shall  be  repaid  to  the  proprietary  employee  on  whose 

25  behalf  they  were  made. 
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1  For  purposes  of  paragraph  (1),  the  compensation  of  a  pro- 

2  prietary  employee  taken  into  account  shall  not  exceed  $100,- 

3  000  per  year,  and  the  basic  or  regular  rate  of  compensation 

4  of  such  an  employee  taken  into  account  shall  not  exceed  the 

5  rate  equivalent  to  compensation  at  a  rate  of  $100,000  per 

6  year  paid  in  equal  installments  over  the  year.  The  provisions 

7  referred  to  in  paragraphs   (1)   and   (2)   shall  be  applied 

8  as  if  each  proprietary  employee  were  an  employee  within  the 

9  meaning  of  section  401  (c)  (1 ) . 

10  "(b)  Definitions— For  purposes  of  this  section  and 

11  section  401 — 

12  "(1)  Proprietary  employee.— The  term  'pro- 

13  prietary  employee'  means  an  individual  who  owns,  or  is 

14  considered  as  owning,  within  the  meaning  of  section  1563 

15  (e),  stock  possessing  2  percent  or  more  of  the  total  com- 

16  bined  voting  power  of  all  classes  of  stock  entitled  to  vote 

17  or  2  percent  or  more  of  the  total  value  of  shares  of  stock 

18  of  the  corporation  if  the  total  of  the  present  value  of  the 

19  accrued  benefits,  of  all  such  employees  who  are  active 

20  participants  in  the  plan,  derived  from  employed  contri- 

21  butions    (within   the   meaning   of   section   411(b)  (2)) 

22  exceeds  25  percent  of  the  present  value  of  such  accrued 

23  benefits  for   all   active   participants   in   the   plan.   For 

24  purposes  of  this  paragraph,   in  the  case  of  a  profit- 

25  sharing  or  stock  bonus  plan,  the  rules  of  section  1563(e) 
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1  shall  be  applied  without  respect  to  paragraph  (3)  (C) 

2  thereof.  To  the  extent  provided  in  regulations  prescribed 

3  by  the  Secretary  or  his  delegate,  such  term  also  means 

4  an   individual  who   has   been   a   proprietary   employee 

5  within  the  meaning  of  the  preceding  sentence.  The  Sec- 

6  retary  or  his  delegate  is  authorized  to  prescribe  by  regu- 

7  lations  the  actuarial  assumptions  to  be  applied  in  com- 

8  puting  accrued  benefits  for  purposes  of  this  paragraph 

9  and  the  time  at  which  the  present  value  of  such  benefits 

10  is  determined. 

11  "(2)  Aggregation  of  plans. — For  purposes  of 

12  this  subsection — 

13  "(A)  Defined  benefit  plans.— If  a  defined 

14  benefit   plan   provides   benefits   for   a   proprietary 

15  employee  of  a  trade  or  business  who  controls,   or 

16  for   two   or   more  proprietary   employees   who   to- 
ll gether  control,   one  or  more  other  trades  or  busi- 

18  nesses,    that  defined  benefit   plan   and   all   defined 

19  benefit  plans  established  with  respect  to  such  other 

20  trades  or  businesses  shall  be  considered  as  a  single 

21  plan. 

22  "(B)  Defined  contribution  plans.— If  a 

23  defined  contribution  plan  provides  for  contributions 

24  from  a  proprietary  employee  of  a  trade  or  busi- 

25  ness  who  controls,  or  for  two  or  more  proprietary 
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1  employees  of  a  trade  or  business  who  together  con- 

2  trol,  one  or  more  other  trades  or  businesses,  that 

3  defined  contribution  plan  and  all  defined  contribution 

4  plans  established  with  respect  to  such  other  trades  or 

5  businesses  shall  be  considered  as  a  single  plan. 

6  "(C)   Rules. — If  any  such  proprietary  em- 

7  ployee  is  an  owner-employee  (within  the  meaning  of 

8  section  401  (c)  (3) )  of  a  trade  or  business  and  is  a 

9  participant  in  a  defined  benefit  or  a  defined  contri- 

10  bution  plan  established  with  respect  to  that  trade  or 

11  business,    such  plan   shall   be   taken   into    account 

12  under  subparagraph    (A)    or    (B),    whichever   is 

13  applicable,  for  purposes  of  this  paragraph.  A  pro- 

14  prietary  employee  who  is  a  participant  in  both  types 

15  of  plans    (described  in   subparagraphs    (A)    and 

16  (B))  shall  be  treated,  under  regulations  prescribed 

17  by  the  Secretary  or  his  delegate,  as  if  he  were  a 

18  participant  in  only  one  such  type  of  plan. 

19  "(D)    Control. — For  purposes  of  subpara- 

20  graph    (A),    a  proprietary   employee,    or   two   or 

21  more  proprietary  employees,  shall  be  considered  to 

22  control   a   trade   or   business   if   such   proprietary 

23  employee,   or  such   two   or  more   proprietary   em- 

24  ployees  together — 
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1  "(i)  own  the  entire  interest  in  an  unincorpo- 

2  rated  trade  or  business, 

3  "{*)   in  the  case  of  a  partnership,   own 

4  more  than  50  percent  of  either  the  capital  interest 

5  or  the  profits  interest  in  such  partnership,  or 

6  u(iii)  in  the  case  of  a  corporation,  own  (or 

7  are  considered  as  owning,  within  the  meaning 

8  of  section  1563(e))  more  than  50  percent  of 

9  the  total  combined  voting  power  of  stock  entitled 

10  to  vote  or  more  than  50  percent  of  the  total  value 

11  of  shares  of  stock  of  the  corporation. 

12  For  purposes  of  subparagraph  (B),  a  proprietary 

13  employee,   or  two  or  more  proprietary  employees, 

14  shall  be  treated  as  owning  any  interest  in  a  partner- 

15  ship  which  is  owned,  directly  or  indirectly,   by  a 

16  partnership  which  such  proprietary  employee,  or  such 

17  two  or  more  proprietary  employees,  are  considered 
1°  to  control  within  the  meaning  of  the  preceding 
*9  sentence". 

20  (c)  Repeal  of  Section  1379.— Subchapter  S  of  chap- 

21  ter  1  is  amended  by  striking  out  section  1379. 

22  (d)  Conforming  Amendments.— 

*  (1)  The  table  of  sections  for  subchapter  S  of  chapter 
1  is  amended  by  striking  out  the  last  item  in  the  table. 
(2)  Section  62  (relating  to  adjusted  gross  income) 
is  amended  by  striking  out  paragraph  (9). 
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1  (e)    Clerical  AMESDMEXT.—The   table   of  sections 

2  for  subpart  B  of  part  I  of  subchapter  D  of  chapter  1  (relat- 

3  ing  to  special  rules),  as  added  by  section  221  and  amended 

4  by  section  231,   is  amended  by  adding  at  the  end  thereof 

5  the  following  new  item: 

"Sec.  iie.  PIm  of  a  proprietary  employee*. 

6  (f)  Effective  Date.— 

7  (1)  General  rule. — Except  as  provided  in  para- 

8  .    graphs  (2)  and  (3).  the  amendments  made  by  this  sec- 

9  tion  shall  apply  to  plan  years  beginning  after  Decem- 

10  ber  31,1973. 

11  (2)  In  the  case  of  a  plan  in  existence  on  July  24. 

12  1973,  the  amendments  made  by  this  section  shall  apply — 

13  (A)    to   plan    years    beginning    after    Decem- 

14  ber  31,  1975,  or, 

15  (B)  if  later,  the  earlier  of  plan  years  beginning 

16  after— 

17  (i)   the  termination  of  the  agreement  pur- 

18  suant  to  which  the  plan  is  maintained,   which 

19  the  Secretary  of  the  Treasury  or  his  delegate 

20  finds  to   be   a   collective-bargaining   agreement, 

21  between    employee    representatives   and  one   or 

22  more  employers,   in  effect  on  July  24.   1973. 
23 
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1  (ii)  December  31,  1980. 

2  For  purposes  of  clause  (i),  the  date  on  which  an 

3  agreement  terminates  shall  be  determined  without 

4  regard  to   any   extension   thereof   agreed   to   after 

5  July  24,  1973. 

6  (3)  In  the  case  of  a  plan  in  existence  on  July  24, 

7  1973,   the  second  sentence  of  section  401  (j)  (4)    (as 

8  added  by  this  section)   shall  apply  only  with  respect 

9  to  plan  years  beginning  after  December  31,  1979. 

10  SEC.  703.  TAXATION  OF  CERTAIN  LUMPSUM  DISTRIBU- 

11  TIONS. 

12  (a)  Amendment  of  Section  72 (n).— Section  72 (n) 

13  (relating  to  total  distributions)  is  amended  by — 

14  (1)  striking  out  the  portion  of  paragraph  (2)  pre- 

15  ceding  "applies"  the  first  time  it  appears  and  inserting  in 

16  lieu  thereof  the  following: 

17  "  (2)  Certain  employees.— In  any  case  to  which 

18  this  paragraph", 

19  (2)  inserting  after  paragraph   (B)   of  such  para- 

20  graph    the    following:    "This    paragraph    applies    to 

21  amounts  to  which  this  subsection  applies  which  are  dis- 

22  tributed  or  paid  with  respect  to  an  individual  who  is 

23  an   employee    (within   the   meaning   of  section    401(c) 

24  (1) )  if  the  number  of  plan  years  such  individual  was 

25  such   an  employee  under  the  plan   under   which   such 
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1  amounts  are  distributed  or  paid  exceeds  50  percent  of 

2  the  number  of  plan  years  for  which  he  was  a  participant 

3  in  such  plan.", 

4  (3)  striking  out  "this  subsection"  in  paragraph  (3) 

5  and  inserting  in  lieu  thereof  (l  paragraph  (2)",  and 

6  (4)  striking  out  paragraph    (4)   and  inserting  in 

7  lieu  thereof  the  following: 

8  "(4)  Determination  of  tax  on  certain  total 

9  distributions. — Notwithstanding  any  other  provisions 

10  of  this  chapter,  except  as  provided  in  paragraph   (5), 

11  the  tax  on  amounts  to  which  this  subsection  (other  than 

12  paragraph    (2))   applies  is  15  times  the  product  of — 

13  "(A)    the    tax    (determined    by    applying    the 

14  rates  contained  in  the  table  in  section  1(c))    that 

15  would  result  if  the  taxable  income  of  the  recipient 

16  were  one- fifteenth  of  the  excess  of     - 

17  "(i)  the  sum  of  the  amount  to  which  this 
IS  paragraph  applies  and  the  portion  of  the  dis- 
1^  tribution    or   payment    which    receives    capital 

20  gains   treatment   under  section   402(a)(2)    or 

21  403(a)  (2)  (A),  over 

**  u(ii)   the  minimum  distribution  allowance, 

**  m  ultiplied  by 

^  "(B)  a  fraction,  the  numerator  of  which  is  the 
number  of  calendar  years  after  1973  the  recipient 


25 
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1  was  an  active  participant  in  the  plan  and  the  denom- 

2  inator  of  which  is  the  total  number  of  calendar  years 

3  the  recipient  was  an  active  participant  in  the  plan. 

4  For  purposes  of  this  paragraph,  the  minimum  distribu- 

5  Han  allowance  is  one-half  of  the  first  $20,000  of  the  sum 

6  referred  to  in  clause  (i).  reduced  (but  not  below  zero) 

7  by  20  percent  of  the  excess  of  such  sum  over  $20,000. 

8  "(5)  Multiple  distributions. — If  an  iridividual 

9  receives  more  than  one  distribution  to  which  paragraph 

10  (4)   applies  during  a  period  of  6  consecutive   taxable 

11  years  of  that  individual,  the  tax  payable  on  the  second 

12  or  subsequent  such  distribution  shall  be  determined,  un- 

13  der  regulations  prescribed  by  the  Secretary  or  his  dele- 

14  gate,  by  applying  the  provisions  of  paragraph    (4)    to 

15  the  aggregate  amount  of  all  such  distributions  within  such 

16  period  and  reducing  the  amount  of  the  tax  so  determined 

17  by  the  amount  of  tax  paid  with  respect  to  prior  distribu- 

18  tions  within  the  period.  For  purposes  of  this  paragraph, 
1^  such  distributions  shall  be  aggregated  without  regard  to 

20  the  source  of  such  distributions. 

21  "(6)    Community  property   laws.— The  pro- 

22  visions  of  paragraphs    (4)    and    (5)    shall   be   applied 
^  without  regard  to  the  community  property  laws  of  any 

State. 


24 
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1  "(7)    Annuities. — For  purposes  %of  paragraphs 

2  (4)   and  (5),  the  distribution  of  an  annuity  shall  be 

3  treated  as  a  distribution  in  an  amount  equal  to  the  cash 

4  surrender  value  of  such  annuity  on  the  date  of  distribu- 

5  tion". 

6  (b)  Amendment  of  Section  402.— Section  402(a) 

7  (relating  to   taxability  of  beneficiary   of  exempt   trust)    is 

8  amended  by  striking  out  paragraph   (5)   and  inserting  in 

9  lieu  thereof  the  following: 

10  "(5)   Phase  out  of  capital  gains  treat- 

H  MENT. — The  first  sentence  of  paragraph  (2)  shall  apply 

12  to  a  distribution  paid  after  December  31,  1973,  only  to 

13  the  extent  that  it  does  not  exceed  such  distribution  (re- 
■"  duced  in  accordance  with  such  sentence)  multiplied  by  a 
15  fraction,  the  numerator  of  which  is  the  number  of  full 
1"  years  of  active  participation  by  the  employee  in  such 
1'  plan  for  plan  years  beginning  before  January  1,  1974, 
1°  and  the  denominator  of  which  is  the  number  of  full  years 

19  of  active  participation  by  the  employee  in  such  plan." 

20  (c)  Amendment  of  Section  403.— Section  403(a) 
(relating  to  taxability  of  beneficiary  under  a  qualified  annuity 
plan)  is  amended  by  striking  out  paragraph  (2)(C)  and 
inserting  in  lieu  thereof  the  following: 

24  "(C)  Phase  out  of  capital  gains  treat- 

25  MENTi — Subparagraph  (A)  shall  apply  to  a  pay- 
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1  ment  paid  after  December  31,  1973,  only  to  the 

2  extent  that  it  does  not  exceed  such  payment  (reduced 

3  in  accordance  with  such  subparagraph)  multiplied 

4  by  a  fraction,  the  numerator  of  which  is  the  number 

5  of  full  years  of  active  participation  by  the  employee 

6  in  such  plan  for  plan  years  beginning  before  Jan- 

7  uary  1,  1974,  and  the  denominator  of  which  is  the 

8  number  of  full  years  of  active  participation  by  the 

9  employee  in  such  plan!' 

10  (d)  Conforming  Amendments — 

11  (1)  Prohibition  of  double  income  averag- 

12  ing. — Subsection  1304(b)    (relating  to  special  rules) 

13  is  amended  by  redesignating  paragraphs  (3) ,  (4) ,  (5) , 

14  and  (6)  as  paragraphs  (4) ,  (5) ,  (6) ,  and  (7) ,  respec- 

15  tively,  and  inserting  after  paragraph  (2)  the  following 

16  new  paragraph  : 

17  "(3)  section  72  (n)  (4)    (relating  to  determination 

18  of  tax  on  certain  total  distributions)  and  section  72  (n) 

19  (5)  (relating  to  multiple  distributions) ," . 

20  (2)  Limitation  on  the  application  of  sub- 

21  section  1304(b)  .—Section  1304  (relating  to  special 

22  rules  on  income  averaging)  is  amended  by  adding  at  the 

23  end  thereof  the  following  new  subsection: 

24  (((g)  Limitation  on  the  Application  of  Subsec- 

25  tion. — (b).  Recipients  of  distributions  to  which  section  72 
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1  (n)(2)  or  72  (n)  (4)  apply  may  choose  the  benefit  of  this 

2  part  except  with  respect  to  such  distributions." . 

3  (e)   Effective  Dates.— The  amendments  made  by 

4  this  section  shall  take  effect  on  January  1, 1974. 

5  SEC.  704.  CONTRIBUTIONS     ON    BEHALF    OF    SELF-EM- 

6  PLOYED    INDIVIDUALS    AND    PROPRIETARY 

7  EMPLOYEES. 

8  (a)  Revision  of  Limitations  — 

9  (1)  Limit  on  deductions.— Section  404(e)  (re- 

10  lating  to  deduction  limitations)  is  amended  by — 

11  (A)  striking  out  "$2,500,  or  10  percent"  in 

12  paragraphs  (1)  and  (2)  (A)  and  inserting  in  lieu 

13  thereof  "$7,500,  or  15  percent", 

14  (B)  striking  out  "whichever  is  the  lesser."  in 

15  paragraphs  (1)  and  (2)  (A)  and  inserting  in  lieu 

16  thereof  "whichever  is  the  lesser,  the  alternative  limi- 

17  tation  for  proprietary  employees  described  in  para- 

18  graph    (4),    or    the  minimum    deductible    amount 

19  described  in  paragraph  (5).",  and 

20  (C)  by  inserting  after  paragraph  (3)  the  fol- 

21  lowing  new  paragraph: 
"(4)  Alternative  limitation  for  proprie- 
tary EMPLOYEES  — 

"(A)  Notwithstanding  the  limitations  of  para- 


22 


24 


25  graph  (1)   (but  subject  to  the  provisions  of  section 
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1  414),  in  the  case  of  a  plan   (other  than  a  plan 

2  which  provides  benefits  for  an  employee  of  an  elect- 

3  ing  small  business  corporation  as  defined  in  section 

4  1371)  which  provides  contributions  for  employees, 

5  some  or  all  of  whom  are  proprietary  employees 

6  (within   the  meaning  of  section  412(b)(1)),   the 

7  amounts  deductible  under  subsection    (a)   in  any 

8  taxable  year  with  respect  to  contributions  on  be- 

9  half  of  any  proprietary  employee  may  equal  the 

10  present  value  (based  on  a  6  percent  interest  rate) 

11  of  the  'unfunded  limitation  balance'. 

12  "(B)   The  term  'unfunded  limitation  balance' 

13  means  in  the  case  of  a  plan  which  provides  no  ancil- 

14  lary  benefits  any  excess  of — 

15  "({)  75  percent  of  the  'contribution  base' 

16  divided  by  the  appropriate  conversion  factor 

17  (within  the  meaning  of  section  411(b)(2)), 

18  over 

19  "(ii)   what  the  balance  of  the  employee's 

20  •  account  under  the  plan,  as  of  the  close  of  the 

21  preceding  plan  year,  would  be  if  it  earned  inter- 

22  est  at  the  rate  of  6  percent  per  annum,  com- 

23  pounded  annually  until  'normal  retirement  age'. 

24  The  Secretary  or  his  delegate  shall  prescribe  regula- 
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1  tions  defining  the  term  'unfunded  limitation  bal- 

2  ance'  for  plans  providing  for  ancillary  benefits. 

3  "(C)   The  term  'contribution  base'  means  the 

4  average    high    3    year    compensation    includible 

5  iTi  the  gross  income  of  the  participant  (determined 

6  without  regard  to  section  911)   for  any  3  con- 

7  secutive  (current  or  past)  taxable  years  (or  if  he 

8  has  been  an  employee  for  less  than  3  years,  the 

9  number  of  years  he  has  been  an  employee)  of  the 

10  participant  for  which  his  compensation  from  the 

11  employer  is  the  greatest,  but  not  in  excess  of  the  first 

12  $100,000  of  compensation  for  any  year. 

13  "(D)  For  purposes  of  this  paragraph,  the  term 

14  'normal  retirement  age'  means  the  older  of  age  65 

15  or  if  older  the  age  of  the  employee  on  the  last  day  of 

16  the  tenth  year  for  which  he  will  be  a  participant 

17  under  the  plan. 

18  "  (E)    In    making    the    computation    provided 

19  under  this  paragraph  the  provisions  of  paragraph 

20  (2)  shall  be  applicable. 

21  "(F)  Notwithstanding  the  limits  of  subsections 
!22  (a)    (3)    and   (7)    (whichever  is  applicable),   if 

23  the  amount  determined  under  subparagraph    (A) 

24  for  any  taxable  year  is  less  than  the  amount  allow* 

25  able  as  a  deduction  under  such  subsections  then, 
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1  the  excess  of  the  amount  allowable  under  such  sub- 

2  sections  over  the  amount   determined  in  subpara- 

3  graph  (A)  shall  be  carried  forward  and  allowable 

4  as  a  deductible  contribution  when  paid  in  succeeding 

5  taxable  years  to  the  extent  that  the  total  contribu- 

6  tions  do  not  exceed  the  amount  determined  under 

7  subparagraph  (A)  in  such  taxable  year. 

8  "(G)   The  Secretary  or  his  delegate  may  pre- 

9  scribe  separate  conversion  factors  under  subpara- 

10  graph  (B)(i)  for  whose  normal  retirement  age  is 

11  other  than  age  65  and  may  adjust  this  factor  to 

12  reflect  changes  in  mortality  or  interest  rates. 

13  "(5)  Minimum  deductible  amount.— For  pur- 

14  poses  of  this  subsection,  the  minimum  deductible  amount 

15  for  any  employee  is  the  lesser  of — 

16  "(A)  $750,  or 

17  "(B)   100  percent  of  his  earned  income  de- 

18  rived   by   him   from    the    trade    of   business   with 

19  respect  to  which  the  plan  is  established." . 

20  (2)  Limit  on  contributions.— Section  401(e) 

21  (3)  (relating  to  contributions  for  premiums  on  annuity, 

22  etc.,  contracts)  is  amended  by  striking  out  "$2,500"  and 

23  inserting  in  lieu  thereof  "$7,500". 

24  (3)   Limit  on  amount  received. — Section  72 

25  (m)  (5)  (B)  (i)   (relating  to  penalties  applicable  to  cer- 

25-028  O  -  76  -  27  (Vol.  m) 
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1  tain  amounts  received  by  owner-employees)  is  amended 

2  by  striking  out  "$2,500"  and  inserting  in  lieu  thereof 

3  "$7,500". 

4  (b)    Discrimination.— Section  401(a)    (relating  to 

5  requirements  for  qualification)  is  amended  by  adding  at  the 

6  end  thereof  the  following  new  paragraph: 

7  "(12)  In  the  case  of  a  plan  which  provides  con- 

8  tributions   or   benefits  for   employees   some   or   all   of 

9  whom  are  employees  (as  defined  in  subsection  (c)(1)), 
10  the  compensation  of  such  an  employee  taken  into  account 
H  for    purposes    of    paragraph    (4)    shall    not    exceed 

12  $100,000  per  year,  and  the  basic  or  regular  rate  of 

13  compensation  of  such  an  employee  taken  into  account 

14  for  such  purposes  shall  not  exceed-  the  rate  equivalent 

15  to  compensation  at  a  rate  of  $100,000  per  year  paid 

16  in  equal  installments  over  the  year". 

17  (c)  Effective  Date. — The  amendments  made  by  this 

18  section  shall  apply  for  taxable  years  beginning  after  1973. 

19  SEC.  705.  COLLECTIVELY  BARGAINED  PLANS. 

20  (a)  General  Rule.— Subpart  B  of  part  I  of  sub- 

21  chapter  D  of  chapter  1  (relating  to  special  rules)  as  added 

22  by  section  201  and  amended  by  sections  221  and  702  is 

23  amended  by  inserting  at  the  end  thereof  the  following  new 

24  section: 
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1  "SEC.  413.  COLLECTIVELY  BARGAINED  PLANS. 

2  "(a)  Application  of  Section.— This  section  applies 

3  to— 

4  "(1)  a  plan  created  and  maintained  pursuant  to 

5  an  agreement  which  the  Secretary  or  his  delegate  finds  to 

6  be  a  collective  bargaining  agreement  between  employee 

7  representatives  and  one  or  more  employers,  and 

8  "(2)  each  trust  which  is  a  part  of  such  plan. 

9  "(b)    General  Rule. — //  this  section  applies  to  a 

10  plan,   notwithstanding  any  other  provision   of   this   title — 

11  "(1)  Section  410  shall  be  applied  as  if  all  employ- 

12  ees  of  each  of  the  employers  who  are  parties  to  the 

13  collective  bargaining  agreement  and  who  contribute  to 

14  or  under  the  plan  on  the  same  basis  were  employed  by  a 

15  single  employer. 

16  "(2)  Section  401(a)(4)  and  411(c)(4)  shall  be 

17  applied  as  if  all  participants  who  are  employed  by  em- 

18  ployers  who  contribute  to  or  under  the  plan  on  the  same 

19  basis  were  employed  by  a  single  employer. 

20  "(3)   For  purposes  of  section  401(a),  in  deter- 

21  mining   whether  the  plan   of   an   employer   is  for   the 

22  exclusive  benefit  of  his  employees  and  their  beneficiaries, 

23  all  plan  participants  shall  be  considered  to  be  his  em- 

24  ployees. 
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1  "(4)   Section  411  shall  be  applied  as  if  all  em- 

2  ployers  who  have  been  parties  to  the  collective  bargain- 

3  ing  agreement  constituted  a  single  employer. 

4  "(5)  The  minimum  funding  standard  provided  by 

5  section  4971  shall  be  determined  as  if  all  participants  in 

6  the  plan  were  employed  by  a  single  employer.  For  pur- 

7  poses   of   section   4971    (other  than  for  purposes   of 

8  determining  the  portion  of  a  liability  required  to  be 

9  amortized  for  a  plan  year),  a  plan  year  shall  be  con- 

10  sidered  to  begin  on  the  date  the  collective  bargaining 

11  agreement  is  first  effective  (treating  an  agreement  to  ex- 

12  tend  a  prior  agreement  as  a  new  agreement,  and  to  end 

13  on  the  expiration  date  of  the  agreement  determined  under 

14  such  agreement). 

15  "(6)  For  a  plan  year  (determined  without  regard 

16  to  paragraph  (5) )  the  liability  under  section  4972  of 

17  each  employer  who  is  a  party  to  the  collective  bargaining 

18  agreement  shall  be  determined,  in  accordance  with  regu- 

19  lations  prescribed  by  the  Secretary  or  his  delegate,  on 

20  the  basis  of  his  contributions  under  the  plan  and  his 

21  liability  for  contributions  under  the  plan.  The  liability  for 

22  tax  under  such  section  in  the  case  of  such  a  plan  shall 

23  apply  first  to  the  extent  of  any  delinquency  in  meeting 

24  required  contributions  on  the  part  of  an  employer  under 

25  such  plan.  „    ^ 
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1  "(7)  For  a  calendar  year  the  liability  under  sec- 

2  tion  4975  of  each  employer  who  is  a  party  to  the 

3  collective    bargaining    agreement   during   the   calendar 

4  year  shall  be  determined  by  reference  to  the  number  of 

5  plan  participants  employed  by  the  employer  at  any  one 

6  time  during  the  calendar  year. 

7  "(8)  Each  applicable  limitation  provided  by  sec- 

8  tion  404(a)  shall  be  determined  for  a  plan  year  (within 

9  the  meaning  of  paragraph  (5))  as  if  all  participants 

10  in  the  plan  were  employed  by  a  single  employer.  The 

11  amounts  contributed  to  or  under  the  plan  by  each  em- 

12  ployer  who  is  a  party  to  the  contract,  for  the  portion  of 

13  his  taxable  year  which  is  included  within  such  a  plan 

14  year,  shall  be  considered  not  to  exceed  such  a  limitation 

15  if  the  anticipated  employer  contributions  for  such  plan 

16  year    (determined   in    a    manner   consistent   with    the 

17  manner  in  which  actual  employer  contributions  for  such 

18  plan  year  are  determined)  do  not  exceed  such  limitation. 

19  If  such  anticipated  contributions  exceed  such  a  limita- 

20  tion,  the  portion  of  each  such  employers  contributions 

21  which  is  not  deductible  under  section  404  shall  be  deter- 

22  mined  in  accordance  with  regulations  prescribed  by  the 

23  Secretary  or  his  delegate." 

24  (b)  Effective  Date.— The  amendment  made  by  this 
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1  section  shall  apply  for  taxable  years  and  plan  years  begin- 

2  ning  on  or  after  January  1, 1976. 

3  SEC.  706.  MISCELLANEOUS  PROVISIONS. 

4  (a)    Employee    Contributions    of    Owner-Em- 

5  plotee 8. —Section  401(d)(4)(B)    {relating  to  additional 

6  requirements  for  qualification  of  trusts  and  plans  benefiting 
1  owner-employees)    is  amended  by  inserting   "in   excess  of 

8  contributions  made  by  an  owner-employee  as  an  employee" 

9  after  "benefits". 

10  (b)   Certain  Custodial  Accounts. Section  401 

11  (relating  to  pension,  profit-sharing,  and  stock  bonus  plans) 

12  is  amended  by  striking  out  subsection  (f)  and  inserting  in 

13  lieu  thereof  the  following: 

14  "(f)  Certain  Custodial  Accounts  or  Other  Ar- 

15  RANGEMENTS. — For  purposes  of  this  title,  a  custodial  account 

16  or  an  arrangement  similar  to  a  custodial  account  or  similar 

17  to  an  annuity  contract  shall  be  treated  as  a  qualified  trust 

18  under  this  section  if — 

19  "(1)  the  custodial  account  or  arrangement  would, 

20  except  for  the  fact  that  it  is  not  a  trust,  constitute  a  quali- 

21  fied  trust  under  this  section,  and 

22  "(2)  the  assets  thereof  are  held  by  a  bank  (as  de- 

23  fined  in  subsection  (d)(1) )  or  another  person  who  dem- 

24  onstrates,  to  the  satisfaction  of  the  Secretary  or  his  dele- 
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1  gate,  that  the  manner  in  which  he  will  hold  the  assets 

2  will  be  consistent  with  the  requirements  of  this  section. 

3  For  purposes  of  this  title,  in  the  case  of  a  custodial  account 

4  or  arrangement  treated  as  a  qualified  trust  under  this  section 

5  by  reason  of  this  subsection,  the  person  holding  the  assets  of 

6  such  account  or  arrangement  shall  be  treated  as  the  trustee 

7  thereof.". 

8  (c)  Custodial  Accounts  for  Regulated  Invest- 

9  ment  Company  Stock.— Section  403(b)  (relating  to  tax- 

10  ability  of  beneficiary  under  annuity  purchased  by  section  501 

11  ( c)  (3)  organization  or  public  school)  is  amended  by  adding 

12  at  the  end  thereof  the  following  new  paragraph: 

13  "(7)  Custodial  accounts  for  regulated  in- 

14  vestment  company  stock.— 

15  "(A)  Amounts  paid  treated  as  contribu- 

16  TIONS. — For  purposes  of  this  title,  amounts  paid  by 

17  an  employer  described  in  paragraph  (1)(A)  to  a 

18  custodial  account  which  satisfies  the  requirements  of 

19  section  401(f)    shall  be   treated  as   amounts  con- 

20  tributed  by  him  for  an  annuity  contract  for  his 

21  employee  if  the  amounts  are  paid  to  provide  a  retire- 

22  ment  annuity  for  that  employee  and  are  to  be  in- 

23  vested  in  regulated  investment  company  stock  to  be 

24  held  in  that  custodial  account. 
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1  "(B)  Account  treated  as  plan. —For  pur- 

2  poses  of  this  title,  a  custodial  account  which  satisfies 

3  the  requirements  of  section  401  (f)  shall  be  treated  as 

4  an  organization  described  in  section  401(a)  with 

5  respect  to  amounts  received  by  it  (and  income  from 

6  investment  thereof)  which  are  excluded  under  this 

7  subsection  from  the  gross  income  of  the  employees  on 

8  whose  behalf  such  amounts  are  paid. 

9  "(C)  Regulated  investment  company.— 

10  For  purposes  of  this  paragraph,  the  term  'regulated 

11  investment  company'  means  a  domestic  corporation 

12  which  is  a  regulated  investment  company  within  the 

13  meaning  of  section  851(a),  and  which  issues  only 

14  redeemable  stock. ' ' . 

15  (d)  Amendments  to  Section  404.— 

16  (1)  Section  404(a)  (relating  to  deduction  for  con- 

17  tributions  of  an  employer  to  an  employee's  trust,  etc.) 

18  is  amended  by — 

19  (A)  striking  out  paragraph  (1)(A) ; 

20  (B)  striking  out  paragraph  (1)  (B)  and  (C) 

21  and  inserting  in  lieu  thereof  the  following: 

22  "(B)  the  amount  necessary  to  provide  with  re- 

23  spect  to  all  of  the  employees  under  the  trust  the 

24  remaining  unfunded  cost  of  their  past  and  current 

25  service,  credits  distributed  as  a  level  amount,  or  a 
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1  level  percentage  of  compensation,  over  the  remain- 

2  ing  future  service  of  each  such  employee,  as  deter- 

3  mined  under  regulations  prescribed  by  the  Secretary 

4  or  his  delegate,  but  if  such  remaining  unfunded  cost 

5  with  respect  to  any  three  individuals  is  more  than 

6  50  percent  of  such  remaining  unfunded  cost,  the 

7  amount  of  such  unfunded  cost  attributable  to  such 

8  individuals  shall  be  distributed  over  a  period  of  at 

9  least  5  taxable  years,  or 

10  "(C)  in  lieu  of  the  amount  allowable  under 

11  subparagraph  (B),  an  amount  equal  to  the  normal 

12  cost  of  the  plan,   as  determined  under  regulations 

13  prescribed  by  the  Secretary  or  his  delegate,   plus, 

14  if  past  service  or  other  supplementary  pension  or 

15  annuity  credits  are  provided  by  the  plan,  an  amount 

16  not  in  excess  of  10  percent  of  the  cost  which  would 

17  be  required  to  completely  fund  or  purchase  such 

18  pension  or  annuity  credits  as  of  the  date  when  they 

19  are  included  in  the  plan  as  determined  under  regu- 

20  lations  prescribed  by  the  Secretary  or  his  delegate, 

21  except  that  in  no  case  shall  a  deduction  be  allowed 

22  for  any  amount  (other  than  the  normal  cost)  paid 

23  in  after  such  pension  or  annuity  credits  are  com- 

24  pletely  funded  or  purchased." ;  and 
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1  (c)  adding  immediately  after  paragraph   (1) 

2  (D)  the  following  new  sentence:  "The  limitations 

3  under  subparagraphs  (B)  and  (C)  shall  not  apply 

4  with  respect  to  the  amount  of  a  contribution  made  to 

5  or  under  a  pension  plan  to  the  extent  such  contribu- 

6  tion  does  not  exceed  the  minimum  funding  standard 

7  described  in  section  4971.". 

8  (2)  Section  404(a)  (relating  to  deduction  for  con- 

9  tribuiions  of  an  employer  to  an  employee's  trust,  etc.) 

10  w  amended  by  striking  out  paragraph  (6)  and  inserting 

11  in  lieu  thereof: 

12  "(6)     Time    when    contributions    deemed 

13  made. — For  purposes  of  paragraphs   (1),    (2),   and 

14  (3),  a  taxpayer  shall  be  deemed  to  have  made  a  pay- 

15  ment  on  the  last  day  of  the  preceding  taxable  year  if  the 

16  payment  is  on  account  of  such  taxable  year  and  is  made 

17  not  later  than  the  time  prescribed  by  law  for  filing  the 

18  return   for    such    taxable    year    (including    extensions 

19  thereof):' 

20  (e)  Inclusion  of  Certain  Employee  Contribu- 

21  tions  in  Gross  Income.— Subpart  A  of  part  I  of  sub- 

22  chapter  D  of  chapter  1  (relating  to  general  rules)  as  added 

23  by  section  201  and  as  amended  by  sections  701    (b)   and 

24  (e)   of  this  Act  is  further  amended  by  adding  at  the  end 

25  -thereof  the  following  new  section: 
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1  "SEC.  414.  INCLUSION  OF  CERTAIN  EMPLOYER  C0NTR1- 

2  BUTIONS  IN  GROSS  INCOME. 

3  "(a)  Inclusion  of  Contributions  in  Gross  In- 

4  COME. — Notwithstanding  the  provisions  of  section  402  (relat- 

5  ing  to  taxability  of  beneficiary  of  employees'  trust),  section 

6  403  (relating  to  taxation  of  employee  annuities),  or  section 

7  405(d)   (relating  to  taxability  of  beneficiaries  under  quali- 

8  fied  bond  purchase  plans),  an  individual  shall  include  in 

9  gross  income,  for  his  taxable  year  in  which  or  with  which 

10  the  taxable  year  of  his  employer  ends,  the  amount  equal 

11  to  the  excess  of — 

12  "(1)  the  amount  of  the  contributions  made  on  his 

13  behalf  by  the  employer  during  the  taxable  year  of  the 

14  employer  (including  amounts  deemed  to  be  paid  during 

15  such  year  under  section  404  (a)  (6) )    to  or  under  a 
1$  money  purchase  pension   plan   which   satisfies   the   re- 

17  quirements  of  section  401(a),  404(a)  (2),  or  405(a) 

18  during  such  taxable  year  of  the  employer,  over 

19  "(2)  20  percent  of  such  individuaFs  compensation 

20  otherwise  paid  or  accrued  by  him  from  such  employer 

21  during  the  employer's  taxable  year. 

22  In  any  taxable  year  of  an  individual  in  which  he  is  covered 

23  under  two  or  more  money  purchase  pension  plans  main- 

24  tained   by    an   employer,    the    amount   includable    in   gross 

25  income   shall  be   the   amount   by   which   the   total   of  such 


3882 


635 

1  contributions  exceeds  20  percent  of  the  compensation   re- 

2  ceived  or  accrued  by  such  individual  during  the  taxable 

3  year  of  his  employer. 

4  "(b)  Treatment  of  Amounts  Included  in  Gross 

5  Income. — Any  amount  included  in  the  gross  income  of  an 

6  individual  under  subsection   (a)   shall  be  treated  as  con- 

7  sideration  for  the  contract  contributed  by   the   individual 

8  for  purposes  of  section  72   (relating  to  annuities). 

9  "(c)  Deduction  for  Amounts  Not  Received  as 

10  Benefits— If— 

11  "(1)   Amounts  are  included  in  the  gross  income 

12  of   an   individual  under  subsection    (a),    and 

13  "(2)   the  rights  of  such  individual   (or  his  bene- 

14  ficiaries)    under   the   plan    terminate   before   payments 

15  under  the  plan  which  are  excluded  from  gross  income 

16  equal  the  amounts  included  in  gross  income  under  sub- 

17  section  (a), 

18  then  there  shall  be  allowed  as  a  deduction,  for  the  taxable 

19  year  in  which  such  rights  terminate,  an  amount  equal  to 

20  the  excess  of  the  amounts  included  in  gross  income  under 

21  subsection  (a)  over  such  payments. 

22  "(d)  Limitations. — (1)  Subsection  (a)  shall  not  ap- 

23  ply  for  a  taxable  year  of  an  employee  if,  at  all  times  during 

24  the  employer's  taxable  year  referred  to  in  subsection  (a), 

25  under  the  money  purchase  pension  plans  maintained  by  the 
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1  employer  (considering  all  such  plans  as  a  single  plan)  the 

2  rate  at  which  employer  contributions  are  to  be  made  with 

3  respect    to    employee    compensation    does    not    exceed    20 

4  percent' 

5  "(2)   Subsection   (a)   shall  not  apply  to  contributions 

6  made  to  or  under  a  money  purchase  pension  plan  on  behalf  of 

7  an  individual  who  is  an  employee  within  the  meaning  of  sec- 

8  tion  401(c)(1). 

9  "(e)  Regulations. — The  Secretary  or  his  delegate  is 

10  authorized  to  prescribe  such  forms  and  regulations  as  may 

11  be  necessary  to  carry  out  the  purposes  of  this  section,  includ- 

12  i/10  forms  on  which  employers  may  be  required  to  furnish 

13  needful  information  to  employees.  Such  forms  shall  be  fur- 

14  nished  to  employees  at  such  time  as  the  Secretary  or  his  dele- 

15  gate  may  by  regulations  prescribe." 

16  (f)  Limitation  on  Deduction  for  Contributions 

17  on  Behalf  of  Corporate  Employees.— Section  404  (re- 

18  lating  to  deduction  for  contributions  of  an  employer  to  an 

19  employees'  trust  or  annuity  plan  and  compensation  under  a 

20  deferred-payment  plan)   is  amended  by  adding  at  the  end 

21  thereof  the  following  new  subsection: 

22  "(h)  Limitation  on  Deduction  for   Contribu- 

23  tions  on  Behalf  of  Corporate  Employees.— Notwith- 

24  standing  the  provisions  of  subsection  (a),  no  deduction  shall 

25  be  allowed  for  a  contribution  made  for  or  on  behalf  of  a 
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1  corporate  employee  to  or  under  a  defined  benefit  plan  or  a 

2  defined  contribution  plan  if  the  amount  of  such  contribution 

3  or  if  the  benefit  provided  under  the  plan  exceeds  the  amount 

4  specified  as  an  alternative  limitation  on  deduction  or  benefits 

5  for  proprietary  employees  in  subsection   (e)(4)   or  section 

6  401  (j)  (2) ,  whichever  is  applicable^ . 

7  (g)  Penalty  for  Failure  To  Furnish  Informa- 

8  TION. — Subchapter  B  of  chapter  68  (relating  to  assessable 

9  penalties)  as  amended  by  section  221  of  this  Act  is  further 

10  amended  by  inserting  at  the  end  thereof  the  following  new 

11  section: 

12  "SEC.  6691.  REPORTS  BY  EMPLOYERS. 

13  "(a)  Civil  Penalty.— If  any  person  who  is  required, 

14  by  regulations  prescribed  under  section  409(e),  or  by  regu- 

15  lotions  prescribed  under  section  151  of  the  Retirement  In- 

16  come  Security  for  Employees  Act,  to  furnish  information  to 

17  the  Secretary  or  his  delegate  or  to  an  employee  fails  to  comply 

18  with  such  requirement  at  the  time  prescribed  by  such  regula- 

19  tions,  such  person  shall  pay  a  penalty  of  $10  for  each  such 

20  failure,  unless  it  is  shown  that  such  failure  is  due  to  reason- 

21  able  cause. 

22  "(b)  Deficiency  Procedures  Not  To  Apply.— 

23  Subchapter  B  of  chapter  63  (relating  to  deficiency  proce- 

24  dures  for  income,  estate,  gift  and  certain  excise  taxes)  shall 
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1  not  apply  in  respect  of  the  assessment  or  collection  of  any 

2  penalty  imposed  by  subsection  (a).": 

3  (h)  Net  Operating  Loss.— Section  172(d)(4)   {re- 

4  lating  to  net  operating  loss  modifications)  is  amended  by — 

5  (1)  striking  out  "ana"'  at  the  end  of  subparagraph 

6  (C), 

7  (2)  striking  out  "such  individual."  in  subparagraph 

8  (D)    and  inserting  in  lieu  thereof  "such  individual; 

9  and\  and 

10  (3)  by  adding  immediately  after  subparagraph  (D) 

11  the  following  new  subparagraph  (E): 

12  "(E)  any  deductions  allowed  under  section  219 

13  shall  not  be  treated  as  attributable  to  the  trade  or 

14  business  of  an  individual." 

15  (i)  Retroactive  Changes  in  Plan.— Section  401 

16  (relating  to  qualified  pension,  etc.,  •  plans)   is  amended  by 

17  striking  out  subsection   (b)    and  inserting  in  lieu   thereof: 

18  "(b)  Certain  Retroactive  Changes  in  Plan.— A 

19  stock  bonus,  pension,  profit-sharing,  or  annuity  plan  shall 

20  be  considered  as  satisfying  the  requirements  of  subsection  (a) 

21  for  the  period  beginning  with  the  date  on  which  it  was  put 

22  into  effect,  or  for  the  period  beginning  with  the  date  on  which 

23  there  was  put  into  effect  any  amendment  which  caused  the 

24  plan  to  fail  to  satisfy  such  requirements,  and  ending  with 

25  the  time  prescribed  by  law  for  filing  the  return  of  the  em- 
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1  ployer  for  his  taxable  year  in  which  such  plan  or  amend- 

2  ment  was  put  into  effect  (including  extensions  thereof)  or 

3  such  later  time  as  the  Secretary  or  his  delegate  may  desig- 

4  nate,  if  all  provisions  of  the  plan  which  are  necessary  to 

5  satisfy  such  requirements  are  in  effect  by  the  end  of  such 

6  period  and  have  been  made  effective  for  all  purposes  for  the 

7  whole  of  such  period. ' ' . 

8  (j)    When   Contributions  Are   Includible   in 

9  Income.— 

10  (1)  Beneficiary  of  employee's  trust.— Sec- 

11  tion  402(a)(1)    (relating  to   taxability  of  beneficiary 

12  of   exempt    trust)    is    amended   by   striking   out    "(1) 

13  General  RULE. — "  and  inserting  in  lieu  thereof  the 

14  following: 

15  "(1)  General  rules. — A  contribution  by  an  em- 

16  ployer  to  an  employees    trust  described  in  section  401 

17  (a)   which  is  exempt  from  tax  under  section  501(a) 

18  shall  not  be  includible  in  the  gross  income  of  the  em- 

19  ployee  in  the  year  in  which  so  contributed  or  accrued. 

20  For  purposes  of  the  preceding  sentence,  a  contribution 

21  shall  not  be  treated  as  having  been  made  by  an  employer 

22  if  it  is  designated  as  an  employee  contribution  or  if  the 

23  contribution  is  made  as  a  consequence  of  the  employee's 

24  individual  choice  in  return  for  a  reduction  in  his  compen- 

25  sation  for  foregoing  an  increase  in  compensation.', . 
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1  (2)  Employee  annuities.— Section  403(a)(1) 

2  (relating  to  taxability  of  beneficiary  under  a  qualified 

3  annuity  plan)  is  amended  to  read  as  follows: 

4  "(1)  General  rules. — If  an  annuity  contract  is 

5  purchased  by  an  employer  for  an  employee  under  a  plan 

6  which  meets   the  requirements   of  section   404(a)(2) 

7  (whether  or  not  the  employer  deducts  the  amounts  paid 

8  for  the  contract  under  such  section) — 

9  "(A)  the  payment  of  the  purchase  price  by  the 

10  employer  shall  not  be  includible  in  the  gross  income 

11  of  the  employee  in  the  year  in  which  paid  or  ac- 

12  crued;  and 

13  "(B)  except  as  provided  in  paragraph   (2), 

14  the  employee  shall  include  in  his  gross  income  the 

15  amounts  received  under  such  contract  for  the  year 

16  received  as  provided   in   section   72    (relating   to 

17  annuities). 

18  For  purposes  of  subparagraph  (A),  an  amount  paid  for 

19  the  purchase  of  an  annuity  contract  shall  not  be  treated 

20  as  being  paid  by  an  employer  if  such  amount  is  desig- 

21  noted  as  an  amount  paid  by  the  employee  or  if  the 

22  amount  is  paid  as  a  consequence  of  the  employee's  in- 

23  dividual  choice  in  return  for  a  reduction  in  his  compen- 

24  sation  or  for  foregoing  an  increase  in  compensation." . 
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1  (3)  Effective  date. — The  amendments  made  by 

2  this  subsection  shall  apply  with  respect  to  taxable  years 

3  beginning  after  December  31, 1973. 

4  (k)  Technical  Amendments.— 

5  (1)  Information  with  respect  to  pension, 

6  PROFIT  SHARING  AND  STOCK  BONUS  PLANS.— Subpart 

7  A  of  part  HI  of  subchapter  A  of  chapter  61  (relating 

8  to  information  returns)   is  amended  by  redesignating 

9  section  6040  as  section  6040 A  and  inserting  after  section 

10  6039  the  following  section: 

11  "SEC.  6040.  INFORMATION    REQUIRED    IN    CONNECTION 

12  WITH  CERTAIN  PLANS  OF  DEFERRED  COM- 

13  PENSATION. 

14  "(a)  In  General. — Every  employer  who  establishes 

15  or  maintains  a  plan  of  deferred  compensation  described  in 

16  part  I  of  subchapter  D  of  chapter  1,  or  the  administrator  of 

17  the  plan,  shall  file  an  annual  return  stating  such  information 

18  as  the  Secretary  or  his  delegate  may  by  forms  or  regulations 

19  prescribe  with  respect  to  the  qualification,  financial  condition 

20  and  operations  of  the  pension,  annuity,  profit-sharing,  stock 

21  bonus,  or  bond  purchase  plan  established  or  maintained  by 

22  such  employer;  except  that,  in  the  discretion  of  the  Secretary 

23  or  his  delegate,  the  employer  may  be  relieved  from  stating  in 

24  its  return  any  information  which  is  reported  in  returns  filed 

25  by  an  organization  forming  a  part  of  such  plan. 
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1  "(b)   Employer. — For  purposes  of  this  section,   the 

2  term  'employer1  includes  a  person  described  in  section  401 

3  (c)(4)    and  an  individual  who  establishes  an  individual 

4  retirement  account  described  in  section  408.  The  term  'ad- 

5  ministrator  means  the  person  or  persons  described  in  section 

6  3(15)  of  the  Welfare  and  Pension  Plans  Disclosure  Act. 

7  "(c)   Cross  Reference. — For  provisions  relating  to 

8  penalties  for  failure  to  file  a  return  required  by  this  section, 

9  see  section  6652  (f) ." . 

10  (2)  Publicity  of  returns.— 

11  (A)  Section  6103  (relating  to  publicity  of  re- 

12  turns  and  disclosure  of  information  as  to  persons  fil- 

13  ing  income  tax  returns)  is  amended  by  adding  at  the 

14  end  thereof  a  new  subsection  (g)  to  read  as  follows: 

15  "(g)  Information   With   Respect   to   Pension, 

16  Profit-Sharing  and  Stock  Bonus  Plans.— Any  return 

17  filed  under  section  6033  or  6040  with  respect  to  a  plan 

18  of  deferred  compensation  (or  copy  thereof)  or  under  6051 

19  (d)   with  respect  to  wages  paid  to  an  employee  shall  be 

20  open  to  inspection  by  the  proper  officers  of  the  Pension 

21  Benefit  Guaranty  Corporation.". 

22  (B)    Section   6104    (relating   to   publicity   of 

23  information    required   from    certain    exempt    orga- 

24  nizations  and  certain  trusts)   is  amended  by — 
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1  (i)  striking  out  "(A)  In  general.—"  in 

2  subsection  (a)(1)  and  inserting  in  lieu  thereof 

3  "(i)      Exempt     organizations     gener- 

4  ALLY.— ", 

5  (ii)   inserting  "(A)   In  general.—"  in 

6  subsection  (a)  immediately  after  "(1)  Public 

7  INSPECTION.— ", 

g  (Hi)  inserting  the  following  clause  imme- 

9  diately  before  subparagraph  (B)  of  subsection 

10  (a)(1): 

11  "{ii)    Pension,    profit-sharing,    and 

12  STOCK   BONUS   plans.— An    application   filed 

13  with  respect  to  the  qualification  of  a  pension, 

14  profit-sharing,  or  stock  bonus  plan  under  sec- 

15  tion  401(a),  404(a)(2),  or  405(a),  covering 

16  more  than  25  persons  or  with  respect  to  the 

17  exemption  from  taxation  under  section  501(a) 

18  of  an  organization  forming  a  part  of  such  a 

19  plan,   together   with   any  papers  submitted  in 

20  support  of  such  application,  shall  be  open  to 

21  public  inspection  at  such   times  and  in  such 

22  places  as  the  Secretary   or   his  delegate   may 

23  prescribe.'',  and 

24  (iv)  striking  out  "and  6056"  in  subsection 
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1  (b)  and  inserting  in  lieu  thereof  "6040,  and 

2  6056". 

3  (3)  Penalties.— Section  6652  (relating  to  failure 

4  to  file  certain  information  returns)  is  amended  by  add- 

5  ing  at  the  end  thereof  the  following  new  subsection: 

6  "(f)  Information  Required  in  Connection  With 

7  Certain  Plans  of  Deferred  Compensation.— In  the 

8  case  of  failure  to  file  a  return  required  under  section  6040 

9  (relating  to  information  required  in  connection  with  cer- 

10  tain  plans  of  deferred  compensation)  or  6047  (relating  to 

11  information  relating  to  certain  trusts  and  annuity  and  bond 

12  purchase  plans)  on  the  date  and  in  the  manner  prescribed 

13  therefor  (determined  with  regard  to  any  extension  of  time 

14  for  filing),  unless  it  is  shown  that  such  failure  is  due  to 

15  reasonable  cause  there  shall  be  paid  (on  notice  and  demand 

16  by  the  Secretary  or  his  delegate  and  in  the  same  manner 

17  as  tax)  by  the  person  failing  so  to  file,  $10  for  each  day 

18  during  which  such  failure  continues,  but  the  total  amount 

19  imposed  hereunder  on  any  person  for  failure  to  file  any 

20  return  shall  not  exceed  $5,000." '. 

21  (I)    Excess    Contributions.— Section    401(e)(1) 

22  (B)  is  amended  by  striking  out  clause   (ii)   and  inserting 

23  m  lieu  thereof: 

24  "(H)  with  respect  to  any  plan  other  than 

25  a  defined  benefit  plan,  the  amount  of  any  con- 
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1  tribution  made  by  any  owner-employee  (as  an 

2  employee)  at  a  rate  which  exceeds  the  rate  of 

3  contributions  permitted  to  be  made  by  employees 

4  other  than  owner-employees;" 

5  (m)  Plans  Benefiting  Self-Employed  Individ- 

6  UAL8. — Section  401(c)  (relating  to  definitions  and  rules  re- 

7  lating  to  self-employed  individuals  and  owner-employees)  is 

8  amended  by  adding  at  the  end  thereof  the  following  new 

9  paragraph: 

10  "(6)  Additional  requirements  for  qualifi- 

11  cation  of  trusts  and  plans  benefiting  self-em- 

12  ployed  individuals. — A  trust  forming  part  of  a  pen- 

13  sion  or  profit-sharing  plan  which  provides  contributions 

14  or  benefits  for  employees  some  or  all  of  whom  are  em- 
lb  ployees  within  the  meaning  of  paragraph  (1)  shall  con- 

16  stitute  a  qualified  trust  only  if — 

17  "(A)  under  the  plan,  forfeitures  attributable 

18  to  contributions  made  on   behalf   of   an    employee 

19  other  than  an  employee  within  the  meaning  of  para- 

20  graph  (1)  may  not  inure  to  the  benefit  of  any  in- 

21  dividual  who,  at  any  time  during  the  period  begin- 

22  ning  with  the  taxable  year  for  which  the  contribution 

23  is  made  and  ending  with  the  taxable  year  during 

24  which  the  forfeiture  occurs,  is  an  employee  within 

25  the  meaning  of  paragraph  (1), 


3893 


646 

1  "(B)  in  the  case  of  a  defined  benefit  pension 

2  plan,  a  separate  account  is  maintained  with  respect 

3  to  all  participants  under  the  plan  who  are  not  em- 

4  ployees  within  the  meaning  of  paragraph  (1)  and 

5  another  separate  account  is  maintained  with  respect 

6  to  all  participants  under  the  plan  who  are  employees 

7  within  the  meaning  of  paragraph  (1),  and 

8  "(C)  it  meets  the  requirements  for  a  qualified 

9  trust  which  is  a  part  of  a  defined  benefit  plan  which 

10  provides  benefits  for  employees,  some  or  all  of  whom 

11  are  employees  within  the  meaning  of  subsection  (c) 

12  (1)  or  proprietary  employees  within  the  meaning  of 

13  section  412(b)  (1),  as  those  requirements  are  defined 

14  in  subsections  401  (j)  and  401  (k) . 

15  (n)  Conforming  and  Clerical  Amendments.— 

16  (1)  Section  6033(c)   (relating  to  cross-references) 

17  is  amended  by  adding  at  the  end  thereof  the  following: 

18  "For  provisions  relating  to  information   required 

19  in  connection  with  certain  plans  of  deferred  compensa- 

20  tion,  see  section  6040.". 

21  (2)  Section  6047  (relating  to  information  with  re- 

22  spect  to  certain  trusts  and  annuity  and  bond  purchase 

23  plans)  is  amended  by  striking  out  subsection   (d)   and 

24  inserting  in  lieu  thereof  the  following: 
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1  "(d)  Cross  References. — 

2  "(1)  For  provisions  relating  to  penalties  for  failure 

3  to  file  a  return  required  by  this  section,   see  section 

4  6652(f). 

5  "(2)  For  criminal  penalty  for  furnishing  fraudu- 

6  lent  information,  see  section  7207." . 

7  (3)  Section  6051  (relating  to  receipts  for  employ- 

8  ees)  is  amended  by  inserting  after  "exemption,"  in  sub- 

9  section  (a)  the  following:  "or  who  pays  wages  as  defined 

10  in  section  3121  fa) ,  3306  (b) ,  or  3041  (a)  to  an  individ- 

11  ual  who  is  an  active  participant  in  a  plan  described  in 

12  section  219(b)(2),". 

13  (4)   The  table  of  sections  for  subpart  A  of  part  III 

14  of  subchapter  A  of  chapter  61  is  amended  by  striking  out 

15  the  last  item  and  inserting  in  lieu  thereof  the  following: 

"Sec.  6040.  Information  required  in  connection  with  certain 

plans  of  deferred  compensation. 
"Sec.  6040A.  Cross  references.". 

jg  (5)  Section  62   (relating  to  definition  of  adjusted 

yj  gross  income)   is  amended  by  adding  after  paragraph 

jg  (9)  the  following  new  paragraph: 

j9  "(10)  Money  purchase  pension  plans.— The 

20  deduction  allowed  by  section  41 0  (c) .". 

21  (6)  Clerical  amendments.— 

22  (A)  The  table  of  sections  for  part  I  of  sub- 

23  chapter  D  of  chapter  1  as  amended  by  sections  701 
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1  (b)  and  (e)  of  this  Act  is  further  amended  by  in- 

2  serting  at  the  end  thereof  the  following  new  item: 

"Sec.  410.  Inclusion  of  certain  employer  contributions  in 
gross  income.". 

3  (B)  The  table  of  sections  for  subchapter  B  of 

4  chapter  68  as  amended  by  section  221(b)  of  this 

5  Act  is  further  amended  by  inserting  at   the   end 

6  thereof  the  following  new  item: 

"Sec.  6691.  Reports  by  employers.". 

7  (o)  Effective  Dates. — Except  as  otherwise  provided 

8  in  this  section,  the  amendments  made  by  this  section  shall 

9  take  effect  on  January  1, 1974. 

Passed  the  House  of  Representatives  February  28,  1974. 

Attest:  W.  PAT  JENNINGS, 

Clerk. 

Passed  the  Senate  March  4,  1974. 

Attest:  FRANCIS  R.  VALEO, 

Secretary. 


Senate  Requests  Conference 


Mr.  Williams.  Mr.  President,  I  move  that  the  Senate  insist  on  its 
amendment  and  request  a  conference  with  the  House  of  Representa- 
tives on  the  disagreeing  votes  of  the  two  Houses  thereon,  and  that 
the  Chair  be  authorized  to  appoint  the  conferees  on  the  part  of  the 
Senate. 

The  motion  was  agreed  to;  and  the  Acting  President  pro  tempore 
appointed  Mr.  Long,  Mr.  Williams,  Mr.  Randolph,  Mr.  Nelson,  Mr. 
Bentsen,  Mr.  Javits,  Mr.  Schweiker,  Mr.  Bennett,  and  Mr.  Curtis 
conferees  on  the  part  of  the  Senate. 

Mr.  Mansfield  subsequently  said :  Mr.  President,  I  ask  unanimous 
consent  that  the  Senate  reconsider  its  action  on  the  adoption  of  H.R.  2 
and  its  action  on  sending  H.R.  2  to  conference. 

The  Acting  President  pro  tempore.  Without  objection,  it  is  so 
ordered. 

Mr.  Williams.  Mr.  President,  I  move  to  table  the  motion  to 
reconsider. 

The  motion  was  agreed  to. 
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[From  the  Congressional  Record — Senate,  Mar.  6,  1974] 
******* 

ORDER  FOR  PRINTING  OF  200  ADDITIONAL  COPIES 

OF  H.R.  2 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
there  be  printed  200  additional  copies  of  H.R.  2,  the  pension  reform 
bill,  as  it  passed  the  House  of  Representatives. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

******* 

[The  text  of  H.R.  2  ordered  printed  as  passed  by  the  House 
follows :] 
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) CONGRESS 

2d  Session 


H.R.2 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  6,1974 
Ordered  printed  as  passed  by  the  House,  by  unanimous  consent 


AN  ACT 

To  provide  for  pension  reform. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 
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1  Subtitle  A — Policy :  Definitions 

2  FINDINGS  AND  DECLARATION  OF  POLICY 

3  Sec.  2.  (a)  The  Congress  finds  that  the  growth  in  size, 

4  scope,  and  numbers  of  employee  benefit  plans  in  recent  years 
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1  has  been  rapid  and  substantial;  that  the  operational  scope 

2  and  economic  impact  of  such  plans  is  increasingly  interstate ; 

3  that  the  continued  well-being  and  security  of  millions  of 

4  employees  and  their  dependents   are  directly   affected   by 

5  these  plans;  that  they  are  affected  with  a  national  public 

6  interest ;  that  they  have  become  an  important  factor  affecting 

7  the  stability  of  employment  and  the  successful  development 

8  of  industrial  relations;  that  they  have  become  an  important 

9  factor  in  commerce  because  of  the  interstate  character  of 

10  their  activities,  and  of  the  activities  of  their  participants,  and 

11  the  employers,  employee  organizations,  and  other  entities 

12  by  which  they  are  established  or  maintained;  that  a  large 

13  volume  of  the  activities  carried  on  by  such  plans  are  affected 

14  by  means  of  the  mails  and  instrumentalities  of  interstate 

15  commerce;  that  owing  to  the  lack  of  employee  information 

16  and  adequate  safeguards  concerning  their  operation,  it  is 

17  desirable  in  the  interests  of  employees  and  their  beneficiaries, 

18  and  to  provide  for  the  general  welfare  and  the  free  flow  of 

19  commerce,  that  disclosure  be  made  and  safeguards  be  pro- 

20  vided   with   respect   to   the   establishment,    operation,   and 

21  administration  of  such  plans;  that  they  substantially  affect 

22  the  revenues  of  the  United  States  because  they  are  afforded 

23  preferential  Federal  tax  treatment;  that  despite  the  enor- 

24  mous  growth  in  such  plans  many  employees  with  long  years 

25  of  employment  are  losing  anticipated   retirement  benefits 
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1  owing  to  the  lack  of  vesting  provisions  in  such  plans;  that 

2  owing  to  the  inadequacy   of  current  minimum   standards, 

3  the  soundness  and  stability  of  plans  with  respect  to  adequate 

4  funds  to  pay  promised  benefits  may  be  endangered;  that 

5  owing  to  the  involuntary  termination  of  plans  before  requi- 

6  site   funds   have   been   accumulated,    employees   and   their 

7  dependents  have  been  deprived  of  anticipated  benefits;  and 

8  that  it  is  therefore  desirable  in  the  interests  of  employees 

9  and  their  beneficiaries,  for  the  protection  of  the  revenue  of 

10  the  United  States,  and  to  provide  for  the  free  flow  of  com- 

11  merce,   that  minimum  standards  be  provided  assuring   the 

12  equitable  character  of  such  plans  and  their  financial  sound- 

13  ness. 

14  (b)    It   is   hereby   declared   to   be    the   policy   of   this 

15  title  to  protect  interstate  commerce  and  the  interests  of  par- 

16  ticipants  in  employee  benefit  plans  and  their  beneficiaries,  by 

17  requiring  the  disclosure  and  reporting  to  participants  and 

18  beneficiaries  of  financial  and  other  information  with  respect 

19  thereto,  by  establishing  standards  of  fiduciary  conduct,  re- 

20  sponsibility,  and  obligation  upon  all  persons  who  exercise 

21  any  powers   of  control,   management,   or   disposition   with 

22  respect  to  employee  benefit  funds  or  have  authority  or  respon- 

23  sibility  to  do  so,  or  have  authority  or  responsibility  in  the 

24  administration  of  employee  benefit  plans,  and  by  providing 

25  for  appropriate  remedies,  sanctions,  and  ready  access  to  the 

26  Federal  courts. 


3903 


6 

1  (c)  It  i*  hereby  further  declared  to  he  the  policy  of  this 

2  title   to  protect  interstate   commerce,   the   Federal   taxing 

3  power,  and  the  interests  of  participants  in  private  pension 

4  plans  and  their  beneficiaries  by  improving   the   equitable 

5  character  and  the  soundness  of  such  plans  by  requiring  them 

6  to  vest  the  accrued  benefits  of  employees  with  significant  pe-. 

7  riods  of  service,   to  meet  minimum  standards   of  funding, 

8  and  by  requiring  plan  termination  insurance. 

9  DEFINITIONS 

10  Sec.  3.  For  purposes  of  this  title : 

11  (1)   The  term  "employee  welfare  benefit  plan"  means 

12  any  plan,  fund,  or  program  which  is  communicated  or  its 

13  benefits  described  in  writing  to  the  employees,  and  which 

14  was  heretofore  or  is  hereafter  established  or  maintained  by 

15  an  employer  or  by  an  employee  organization,  or  by  both, 

16  for  the  purpose  of  (A)  providing  for  its  participants  or  their 

17  beneficiaries,  through  the  purchase  of  insurance  or  otherwise, 

18  medical,  surgical,  or  hospital  care  or  benefits,  or  benefits  in 

19  the  event  of  sickness,  accident,  disability,  death  or  unemploy- 

20  ment,  or  vacation  benefits,  apprenticeship  or  other  training 

21  programs,  or  day  care  centers,  scholarship  funds,  or  prepaid 

22  legal  services,  or   (B)   in  the  case  of  a  fund  subject  to  the 

23  restrictions  of  section  302  (c)    of  the  Labor  Management 

24  Relations  Act,  1947,  providing  any  other  benefit  which  may 

25  be  permitted  by  section  302(c)  (5),  302(c)  (6),  or  302 

26  (c)  (7)  of  that  Act. 

25-028  O  -  76  -  29  (Vol.  TO) 
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1  (2)    The  term   "employee   pension  benefit   plan"   or 

2  "pension  plan"  means  any  plan,  fund,  or  program  which  is 

3  communicated  or  its  benefits  described  in  writing  to  the  em- 

4  ployees,  and  which  was  heretofore  or  }s  hereafter  established 

5  or  maintained  by  an  employer  or  by  an  employee  organiza- 

6  tion,  or  by  both,  if  by  its  express  terms  or  as  a  result  of  sur- 

7  rounding  circumstances  such  plan,  fund,  or  program  results 

8  in  a  deferral  of  income  by  participants  for  periods,  extending 

9  to  the  termination  of  participation  or  beyond,  regardless  of 

10  the  method  of  calculating  the  contributions  made  to  the  plan, 

11  the  method  of  calculating  the  benefits  under  the  plan  or  the 

12  method  of  distributing  benefits  from  the  plan. 

13  (3)  The  term  "employee  benefit  plan"  or  "plan"  means 

14  an  employee  welfare  benefit  plan  or  an  employee  pension 

15  benefit  plan  or  a  plan  providing  both  welfare  and  pension 

16  benefits. 

17  (4)   The  term  "employee  organization"  means  any  la- 

18  bor  union  or  any  organization  of  any  kind,  or  any  agency  or 

19  employee  representation  committee,  association,  group,  or 

20  plan,  in  which  employees  participate  and  which  exists  for  the 

21  purpose  in  whole  or  in  part,  of  dealing  with  employers  con- 

22  cerning  an  employee  benefit  plan,  or  other  matters  incidental 

23  to  employment  relationships;  or  any  employees'  beneficiary 

24  association  organized  for  the  purpose,  in  whole  or  in  part, 

25  of  establishing  such  a  plan. 
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1  (5)    The  term  "employer"  means  any  person  acting 

2  directly  as  an  employer  or  indirectly  in  the  interest  of  an 

3  employer  in  relation  to  an  employee  benefit  plan,  and  in- 

4  eludes  a  group  or  association  of  employers  acting  for  an 

5  employer  in  such  capacity. 

6  (6)    The  term  "employee"  means  any  individual  em- 

7  ployed  by  an  employer. 

8  (7)    The  term  "participant"  means  any  employee  or 

9  former  employee  of  an  employer  or  any  member  or  former 

10  member  of  an  employee  organization  who  is  or  may  become 

11  eligible  to  receive  a  benefit  of  any  type  from  an  employee 

12  benefit  plan  which  covers  employees  of  such  employer  or 

13  members  of  such  organization,  or  whose  beneficaries  may  be 

14  eligible  to  receive  any  such  benefit. 

15  (8)   The  term  "beneficiary"  means  a  person  designated 

16  by  a  participant  or  by  the  terms  of  an  employee  benefit 

17  plan  who  is  or  may  become  entitled  to  a  benefit  thereunder. 

18  (9)   The  term  "person"  means  an  individual,  partner- 

19  ship,   corporation,   mutual   company,   joint-stock   company, 

20  trust,  unincorporated  organization,  association,  or  employee 

21  organization. 

22  (10)  The  term  "State"  includes  any  State  of  the  United 

23  States,  the  District  of  Columbia,  Puerto  Rico,  the  Virgin 

24  Islands,   American   Samoa,   Guam,   Wake  Island,   and  the 

25  Canal  Zone.  The  term  "United  States"  when  used  in  the 

26  geographic  sense  meaas  the  States  and  the  Outer  Conti- 
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1  ncntal  Shelf  lands  defined  in  the  Outer  Continental  Shelf 

2  Lands  Act  (43  U.S.C.  1331-1343) . 

3  (11)   The  term  "commerce"  means  trade,  traffic,  com- 

4  merce,  transportation,  or  communication  between  any  State 

5  and  any  place  outside  thereof. 

6  (12)    The   term  "industry  or  activity  affecting  com- 

7  merce"  means  any  activity,  business,  or  industry  in  com- 

8  merce  or  in  which  a  labor  dispute  would  hinder  or  obstruct 

9  commerce  or  the  free  flow  of  commerce  and  includes  any 

10  activity  or  industry  "affecting  commerce"  within  the  mean- 

11  ing  of  the  Labor  Management  Relations  Act,  1947,  or  the 

12  Railway  Labor  Act. 

13  (13)    The  term  "Secretary"  means  the  Secretary  of 

14  Labor. 

15  (14)    The   term   "party  in  interest"   means  any  ad- 

16  ministrator,  officer,  fiduciary,  trustee,  custodian,  counsel,  or 

17  employee  of  any  employee  benefit  plan,  or  a  person  provid- 

18  ing  benefit  plan  services  to  any  such  plan,  or  an  employer  any 

19  of  whose  employees  are  covered  by  such  a  plan  or  any  person 

20  controlling,  controlled  by,  or  under  common  control  with, 

21  such  employer  or  officer  or  employee  or  agent  of  such  em- 

22  ployer  or  such  person,  or  an  employee  organization  having 

23  members  covered  by  such  plan,  or  an  officer  or  employee  or 

24  agent  of  such  an  employee  organization  having  members 
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1  covered  by  such  plan,  or  a  relative  or  partner  of,  or  joint 

2  venturer  with,  any  of  the  above  described  persons. 

3  (15)    The  term  "relative"  means  a  spouse,  ancestor, 

4  child,   grandchild,   brother,   sister,   son-in-law,   daughter-in- 

5  law,  father-in-law,  mother-in-law,  brother-in-law,  or  sister- 

6  in-law. 

7  (16)    Except  as  used  in  section   111,  the  term  "ad- 

8  ministrator"  means — 

9  (A)    the  person  specifically  so  designated  by  the 

10  terms  of  the  plan,  collective-bargaining  agreement,  trust 

11  agreement,  contract,  or  other  instrument,  under  which 

12  the  plan  is  operated ;  or 

13  (B)    in  the  absence  of  such  designation,    (i)    the 

14  employer  in  the  case  of  an  employee  benefit  plan  estab- 

15  lished  or  maintained  by  a  single  employer,    (ii)    the 
lo'  employee  organization  in  the  case  of  a  plan  established 

17  or    maintained    by    an    employee    organization,     (iii) 

18  the  association,  committee,  joint  board  of  trustees,  or 

19  other  similar  group  of  representatives  of  the  parties  who 
-0  established  or  maintain  the  plan,  in  the  case  of  a  plan 

21  established  or  maintained  by  two  or  more  employers  or 

22  jointly  by  one  or  more  employers  and  one  or  more 

23  employee  organizations,  or   (iv)   in  any  case  to  which 
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2  clause    (i),    (ii),  or    (iii)    does  not  apply,  such  other 

2  person  as  the  Secretary  may  prescribe. 

3  For   purposes    of   section    111,    the    term    "administrator" 

4  means  a  person  described  in  subparagraph  (A)  or  (B)    (i) , 

5  (ii) ,  or  (iii) ,  or  any  person  who  under  the  terms  of  the  plan 
q  has  been  expressly  given  the  authority  to  amend  the  terms 
7  of  the  plan  or  the  authority  to  compel  action  under  the  terms 
g  of  the  plan  on  the  part  of  any  person  named  in  subpara- 
9  graph  (A)  or  (B)    (i) ,  (ii),or  (iii). 

jq  (17)   The  term  "separate  account"  means  an  account 

•q  established  or  maintained  by  an  insurance  company  under 

22  which  income,  gains,  and  losses,  whether  or  not  realized, 

13  from  assets  allocated  to  such  account,  are,  in  accordance  with 

24  the  applicable  contract,  credited  to  or  charged  against  such 

25  account  without  regard  to  other  income,  gains,  or  losses  of 

26  the  insurance  company. 

27  (18)  The  term  "adequate  consideration"  when  used  in 
2g  section  111  means  (A)  in  the  case  of  a  security  for  which 
29  there  is  a  generally  recognized  market,  either  (i)  the  price 
20  of  the  security  prevailing  on  a  national  securities  exchange 
22  which  is  registered  under  section  6  of  the  Securities  Ex- 

22  change  Act  of  1934,  or   (ii)   if  the  security  is  not  traded 

23  on  such  a  national  securities  exchange,  a  price  not  less  favor- 

24  able  to  the  plan  than  the  offering  price  for  the  security  as 

25  established  by  the  current  bid  and  asked  prices  quoted  by 
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1  persons  independent  of  the  issuer  and  of  any  party  in  inter- 

2  est;  and   (B)   in  the  case  of  an  asset  other  than  a  security 

3  for  which  there  is  a  generally  recognized  market,  the  fair 

4  market  value  of  the  asset  as  determined,  in  good  faith  by 

5  the  trustee  or  administrator  pursuant  to  the  terms  of  the 

6  plan. 

7  (19)  The  term  "nonforfeitable"  when  used  with  respect 

8  to  a  pension  benefit  or  right  means  a  claim  obtained  by  a 

9  participant  or  his  beneficiary  to  that  part  of  an  immediate  or 

10  deferred  pension  benefit,  which  arises  from  the  participant's 

11  service,  which  is  unconditional,  and  which  is  legally  enforce- 

12  able  against  the  plan  under  State  or  Federal  law.  For  pur- 

13  poses  of  this  paragraph,  a  right  to  an  accrued  benefit  derived 

14  from  employer  contributions  shall  not  be  treated  as  forfeit- 

15  able  merely  because  the  plan  provides  that  it  is  not  payable 

16  where  the  participant  dies   (except  in  the  case  of  a  qualified 

17  joint  and  survivor  annuity  as  provided  in  section  204  (c)  )  ; 

18  that    payment    of    benefits    is    suspended    during    periods 

19  when  the  participant  has   resumed  employment   with   the 

20  employer   (or,  in  the  case  of  a  multiemployer  plan,  has  re- 

21  sumed  employment  in  the  industry  before  normal  retirement 

22  age)  ;  or  that  plan  amendments  may  be  given  retroactive 

23  application  as  provided  in  section  203  (f )    or  pursuant  to 

24  section  501  of  this  Act. 

25  (20)    The  term  "security"  has  the  same  meaning  as 
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1  such  term  has  under  section  2(1)   of  the  Securities  Act  of 

2  1933  (15U.S.C.77b(l)). 

3  (21)  (A)    Except  as  otherwise  provided  in  subpara- 

4  graph    (B),  a  person  is  a  fiduciary  with  respect  to  a  plan 

5  to  the  extent    (i)   he  exercises  any  discretionary  authority 

6  <>r  discretionary  control  respecting  management  of  such  plan 

7  or  exercises  any  authority  or  control  respecting  management 

8  or  disposition  of  its  assets,   (ii)  he  renders  investment  advice 

9  for  a  fee   or  other  compensation,   direct   or  indirect,   with 

10  respect  to  any  moneys  or  other  property  of  such  plan,  or 

11  has  any  authority  or  responsibility  to  do  so,  or  (iii)   he  has 

12  any  discretionary  authority  or  discretionary  responsibility  in 

13  the  administration  of  such  plan. 

14  (B)    If  any  money  or  other  property  of  an  employee 

15  benefit  plan  is  invested  in  shares  of  an  investment  company 

16  registered  under  the  Investment   Company  Act  of   1940, 

17  such  investment  shall  not  by  itself  cause  such  investment 

18  company  or  such  investment  company's  investment  adviser 

19  or  principal  underwriter  to  be  deemed  to  be  a  "fiduciary" 

20  or  a  "party  in  interest"  as  those  terms  are  defined  in  this 

21  title,  except  insofar  as  such  investment  company  or  its  in- 

22  vestment  adviser  or  principal  underwriter  acts  in  connection 

23  with  an  employee  benefit  plan  covering  employees  of  the 

24  investment  company,  the  investment  adviser,  or  its  principal 
23  underwriter.  Nothing  contained  in  this  subparagraph  shall 
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1  limit  the  duties  imposed  on  such  investment  company,  invest- 

2  ment  adviser,  or  principal  underwriter  by  any  other  law. 

3  (22)  The  term  "regular  retirement  benefit"  means  only 

4  that  benefit  payable  under  a  pension  plan  at  the  normal 

5  retirement  age  in  the  event  of  service  or  age  related  retire- 
G  ment  and  excludes  other  benefits  related  to  participant  dis- 

7  ability  or  plan  termination. 

8  (23)  The  term  "accrued  benefit"  means — 

9  (A)    in   the   case   of  a   defined  benefit  plan,   the 

10  individual's     accrued    benefit    determined    under    the 

11  plan  and,  except  as  provided  in  section  205  (d)  (3) ,  ex- 

12  pressed  in  the  form  of  an  annual  benefit  commencing 

13  at  normal  retirement  age,  or 

14  (B)    in  the  case  of  a  plan  which  is  an  individual 

15  account  plan,  the  balance  of  the  individual's  account. 
1G  (24)    The  term  "normal  retirement  age"  means  the 

17  earlier  of — 

18  (A)   the  time  a  plan  participant  attains  normal  re- 

19  tirement  age  under  the  plan,  or 

20  (B)  the  later  of — 

21  (i)    the   time   a  plan  participant  attains  age 

22  65,  or 

23  (ii)  the  time  a  plan  participant  has  completed 

24  10  years  of  participation  in  the  plan. 

25  (25)   The  term  "vested  liabilities"  means  the  present 
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1  value  of  the  immediate  or  deferred  benefits  available  at  reg- 

2  ular  retirement  age  for  participants  and  their  beneficiaries 

3  which  are  nonforfeitable. 

4  (26)   The  term  "current  value"  means  fair  market  value 

5  where  available  and  otherwise  the  fair  value  as  determined 

6  in  good  faith  by  the  trustee  or  administrator,  assuming  an 

7  orderly  liquidation  as  of  the  statement  date. 

8  (27)    The   term   "present  value",   with   respect   to   a 

9  liability,   means   the   value   adjusted   to   reflect   anticipated 

10  events.  Such  adjustments  shall  conform  to  such  rules  and 

11  regulations  as  the  Secretary  may  provide. 

12  (28)  The  term  "normal  service  cost"'  or  "normal  cost" 

13  means  the  annual  cost  of  future  pension  benefits  and  admin- 

14  istrative  expenses  assigned,  under  an  actuarial  cost  method, 

15  to  years  subsequent  to  a  particular  valuation  date  of  a  pen- 

16  sion  plan. 

17  (29)    The  term  "present  value  of  an  annuity  certain" 

18  means  the  single  sum  required  to  pay  $1  monthly  annually 

19  for  "N"  years,  assuming  interest  is  earned  at  the  rate  "i"  per 

20  annum,    which    term    may    be    expressed    algebraically    as 

21  follows : 

■      <£H±M£d'+  •  •  •  +<&r 

23  (30)  The  term  "accrued  liability"  means  the  excess  of 

24  the  present  value,  as  of  a  particular  valuation  date  of  a  pen- 

25  sion  plan,  of  the  projected  future  benefit  costs  and  admimV 
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1  trative  expenses  for  all  plan  participants  and  beneficiaries 

2  over  the  present  value  of  future  contributions  for  the  normal 

3  cost  of  all  applicable  plan  participants  and  beneficiaries. 

4  (31)  The  term  "unfunded  accrued  liability"  means  the 

5  excess  of  the  accrued  liability,  under  an  actuarial  cost  method 

6  which  so  provides,  over  the  present  value  of  the  assets  of  a 

7  pension  plan. 

8  (32)  The  term  "advance  funding  actuarial  cost  method" 

9  or  "actuarial  cost  method"  means  a  recognized  actuarial 

10  technique  utilized  for  establishing  the  amount  and  incidence 

11  of  the  annual  actuarial  cost  of  pension  plan  benefits  and 

12  expenses.   Acceptable  actuarial  cost  methods   shall   include 

13  the  accrued  benefit  cost  method    (unit  credit  method),  the 

14  entry  age  normal  cost  method,  the  individual  level  premium 

15  cost  method,  the  aggregate  cost  method,  the  attained  age 

16  normal  cost   method,   and   the   frozen   initial   liability   cost 

17  method.  The  terminal  funding  cost  method  and  the  current 

18  funding    (pay-as-you-go)    cost  method  are  not   acceptable 

19  actuarial  cost  methods.  The  Secretary  shall  issue  regulations 

20  to  further  define  acceptable  actuarial  cost  methods.  Regula- 

21  tions  for  purposes  of  this  paragraph,  paragraph    (27),  and 

22  paragraph   (38)  shall  be  effective  for  a  plan  year  beginning 

23  after  December  31,  1975,  only  if  approved  by  the  Secretary 

24  of  the  Treasury. 
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1  (33)   The  term  "governmental  plan"  means  a  plan  es- 

2  tablished  and  maintained  for  its  employees  by  the  Govern- 

3  ment  of  the  United  States,  by  the  government  of  any  State 

4  or  political  subdivision  thereof,  or  by  any  agency  or  instru- 

5  mentality  of  any  of  the  foregoing.  The  term  "governmental 

6  plan"  also  includes  any  plan  to  which  the  Railroad  Retire- 

7  ment  Act  of  1935  or  1937  applies,  and  which  is  financed 

8  by  contributions  required  under  that  Act. 

9  (34)  (A)    Except  as  provided  in  subparagraphs    (B) 

10  and   (C) ,  the  term  "church  plan"  means  a  plan  established 

11  and  maintained  by  a  church  or  by  a  convention  or  associa- 

12  tion  of  churches  which  is  exempt  from  tax  under  section 

13  501  of  the  Internal  Revenue  Code  of  1954. 

14  (B)  The  term  "church  plan"  does  not  include  a  plan — 

15  (i)   which  is  established  and  maintained  primarily 

16  for  the  benefit  of  employees   (or  their  beneficiaries)   of 

17  such  church  or  convention  or  association  of  churches 

18  who  are  employed  in  connection  with  one  or  more  un- 

19  related  trades  or  businesses  (within  the  meaning  of  sec- 

20  tion  513  of  the  Internal  Revenue  Code  of  1954) ,  or 

21  (ii)  which  is  a  multiemployer  plan,  if  one  or  more 

22  of  the  employers  in  the  plan  is  not  a  church  (or  a  con- 

23  vention  or  association  of  churches)    which  is  exempt 

24  from  tax  under  section  501  of  the  Internal  Revenue 

25  Code  of  1954. 
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1  (C)  For  purposes  of  this  paragraph,  if — 

2  (i)    a  plan  described  in  subparagraph    (A)    was 

3  in  existence  on  January  1,  1974,  and 

4  (ii)   such  plan  on  such  date  covered  employees  of 

5  any  organization  which  is  exempt  from  tax  under  sec- 

6  tion  501  of  the  Internal  Revenue  Code  of  1954  and 

7  which  is  an  agency   of  the  church  or  convention  or 

8  association  of  churches  which  established  and  maintained 

9  the  plan, 

10  then  the  employees  of  such  agency  who  are  at  any  time 

11  covered  by  such  plan  shall  be  treated  as  employees  whose 

12  employer  is  such  church   or  convention   or  association   of 

13  churches,  as  the  case  may  be. 

14  (35)    The   term   "individual   account   plan"   means   a 

15  pension  plan  which  provides  for  an  individual  account  for 

16  each   participant  and   for   benefits   based   solely   upon   the 

17  amount  contributed  to  the  participant's  account,  and  any 

18  income,  expenses,  gains  and  losses,  and  any  forfeitures  of 

19  accounts  of  other  participants  which  may  be  allocated  to 

20  such  participant's  account. 

21  (36)   The  term  "defined  benefit  plan"  means  a  pension 

22  plan  other  than  an  individual  account  plan. 

23  (37)  The  term  "supplementary  plan"  means  a  pension 

24  plan  which  covers  only  participants  each  of  whom  is  covered 

25  by  one  or  more  primary  plans  to  which  parts  2  and  3  of 
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1  subtitle  B  of  this  title  apply.  For  purposes  of  this  para- 

2  graph,  the  term  "primary  plan"  means  a  pension  plan  which 

3  is  designed  to  provide  a  life  annuity  (or  equivalent  annuity) 

4  as  determined  by  the  Secretary,  which  commences  not  later 

5  than  age  65  and  which  provides  an  annual  benefit   (or  the 

6  equivalent)   in  an  amount  not  less  than  2.0  percent  of  the 

7  final  five-year  average  annual  compensation  for  the  partici- 

8  pant  times  the  number  of  his  years  of  covered  service  (deter- 

9  mined  under  regulations  of  the  Secretary) . 

10  (38)  (A)   The  term   "multiemployer  plan,,   means  a 

11  plan — 

12  (i)   to  which  more  than  one  employer  is  required 

13  to  contribute, 

14  (ii)    which  is  maintained  pursuant  to  a  collective 

15  bargaining  agreement  between  employee  representatives 

16  and  more  than  one  employer, 

17  (iii)  under  which  the  amount  of  contributions  made 

18  under  the  plan  for  a  plan  year  by  each  employer  making 

19  such  contributions  is  less  than  50  percent  of  the  aggre- 

20  gate  amount  of  contributions  made  under  the  plan  for 

21  that  plan  year  by  all  employers  making  such  contribu- 

22  tions,  and 

23  (iv)   which  satisfies  such  other  requirements  as  the 
21            Secretary  may  by  regulations  prescribe. 
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1  ( B )  For  purposes  of  this  paragraph — 

2  (i)   If  a  plan  is  a  multiemployer  plan  within  the 

3  meaning  of  subparagraph  (A)  for  any  plan  year,  clause 

4  (iii)   of  subparagraph    (A)    shall  be  applied  by  substi- 

5  tuting  "75  percent"  for  "50  percent"  for  each  subse- 

6  quent  plan  year  until  the  first  plan  year  following  a  plan 

7  year  in  which  the  plan  had  one  employer  who  made  con- 

8  tributions  of  75  percent  or  more  of  the  aggregate  amount 

9  of  contributions  made  under  the  plan  for  that  plan  year 

10  by  all  employers  making  such  contributions. 

11  (ii)    All  corporations  which  are  members  of  a  con- 

12  trolled  group  of  corporations  (within  the  meaning  of  sec- 

13  tion  1563  (a)    of  the  Internal  Revenue  Code  of  1954, 

14  determined  without  regard  to  section  1563(e)  (3)  (C) 

15  of  such  Code)    shall  be  deemed  to  be  one  employer. 

16  (39)     The    term    "investment    manager"    means    any 

17  fiduciary     (other    than    a   trustee    or   administrator)     who 

18  has  the  power  to  manage,  acquire,  or  dispose  of  any  asset 

19  of  a  plan  and  who — 

20  (A)    is  registered  as  an  investment  adviser  under 

21  the  Investment  Advisers  Act  of  1940;  or  is  a  bank,  as 

22  defined  in  that  Act,  and 

23  (B)    has   acknowledged   in   writing   that   he   is   a 

24  fiduciary  with  respect  to  the  plan. 
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1  Subtitle  B — Regulatory  Provisions 

2  Paet  1 — Fiduciary  Responsibility  and 

3  Disclosure 

4  coverage 

5  Sec.  101.    (a)   Except  as  provided  in  subsection   (b) 

6  this  part  shall  apply  to  any  employee  benefit  plan  if  it  is 

7  established  or  maintained   (1)  by  any  employer  engaged  in 

8  commerce  or  in  any  industry  or  activity  affecting  commerce 

9  or   (2)   by  any  employee  organization  in  which  employees 

10  engaged  in  commerce  or  in  any  industry  or  activity  affecting 

11  commerce  participate  or  (3)  by  both. 

12  (b)   This  part  shall  not  apply  to  an  employee  benefit 

13  plan  if — 

14  (1)   such  plan  is  a  governmental  plan   (as  defined 

15  in  section  3  (33)  ; 

16  (2)   such  plan  is  a  church  plan   (as  defined  in  sec- 

17  tion  3  (34)  )  with  respect  to  which  no  election  has  been 

18  made  under  section  201  (c)  ; 

19  (3)    such  plan  was  established  and  is  maintained 

20  solely   for   the   purpose   of  complying  with  applicable 

21  workmen's  compensation  laws  or  unemployment  com- 

22  pensation  disability  insurance  laws ; 

23  (4)  such  plan  is  established  and  maintained  outside 

24  the  United  States  primarily  for  the  benefit  of  persons 

25  who  are  not  citizens  of  the  United  States,  or 

26  (5)     such    plan    is    unfunded    and    is    maintained 


3919 


1  by  an  employer  primarily  for  the  purpose  of  providing 

2  deferred  compensation  for  a  select   group   of  manage- 

3  ment  or  highly  compensated  employees. 

4  DUTY  OF  DISCLOSURE  AND  REPORTING 

5  Sec.  102.   (a)  The  administrator  of  an  employe  benefit 

6  plan  shall  cause  to  be  published  in  accordance  with  section 

7  105  to  each  participant  or  beneficiary  covered  thereunder 

8  (1)    a  description   of  the  plan  and    (2)    the   information 

9  described  in  sections  105(b)  (3)  and  106(e).  Such  deserip- 

10  tion  and  the   annual  report  of  the   plan   shall   contain   the 

11  information  required  by  sections  103  and   104  of  this  Act. 

12  shall  be  published  in  accordance  with  section  105,  and  shall 

13  be  in  such  form  and  detail  as  necessary  to  fully  and  fairly 

14  disclose  all  pertinent  facts. 

15  (b)    The  Secretary   shall  require   the  filing   of  special 

16  terminal    reports    respecting   an    employee    pension    benefit 

17  plan  which  is  winding  up  its  affairs,   and  he  may  require 

18  such  a  report  respecting  any  employee  welfare  benefit  plan 

19  which  is  winding  up  its  affairs.  Such  reports  shall  be  on  such 

20  forms  and  filed  in  such  manner  as  the  Secretary  may  by  reg- 

21  ulation  prescribe.  A  report  respecting  a  pension  plan  shall  be 

22  required  to  be  filed  regardless  of  the  number  of  participants 

23  remaining  in  the  plan. 

24  (c)    The  Secretary  may  by  regulation  require  that  the 

25  administrator  of  any  employee  benefit  plan  furnish  to  each 

26  participant  or  his  surviving  liencfieiary  a   statement   of  the 

25-028  O  -  76  -  30  (Vol.  m) 
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1  rights  of  participants  and  beneficiaries  under  this  title. 

2  DESCRIPTION  OF  THE  PLAN 

3  Sec.  103.    (a)   A  description  of  any  employee  benefit 

4  plan  shall  be  published  as  required  herein  within  one  hundred 

5  and  twenty  days  after  the  establishment  of  such  plan  or 

6  within  one  hundred  and  twenty  days  after  such  plan  becomes 

7  subject  to  the  part,  whichever  is  later. 

8  (b)   The  description  of  the  plan  shall  be  comprehensive 

9  and  shall  be  written  in  a  manner  calculated  to  be  understood 

10  by  the  average  plan  participant  and  shall  include  the  name 

11  and  type  of  administration  of  the  plan ;  the  name  and  address 

12  of  the  administrator;  names,   titles,   and  addresses   of  any 

13  trustee  or  trustees    (if  they  are  persons  different  from  the 

14  administrator)  ;  a  description  of  any  relevant  collective-bar- 

15  gaining  agreement    in   which   the   plan   is   mentioned;   the 

16  plan's   requirements   respecting   eligibility   for   participation 

17  and  benefits;  the  schedule  of  benefits;  a  description  of  the 

18  provisions  providing  for  nonforfeitable  pension  benefits;  the 

19  source  of  the  financing  of  the  plan  and  the  identity  of  any 

20  organization  through  which  benefits  are  provided;  whether 

21  the  records  of  the  plan  are  kept  on  a  calendar  year  basis,  or 

22  on  a  policy  or  other  fiscal  year  basis,  and  if  on  the  latter 

23  basis,  the  date  of  the  end  of  such  policy  or  fiscal  year;  the 

24  procedures  to  be  followed  in  presenting  claims  for  benefits 

25  under  the  plan  and  the  remedies  available  under  the  plan 

26  for  the  redress  of  claims  which  are  denied  in  whole  or  in 
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1  part.  All  amendments  to  the  plan  shall  bo  included  in  tbc 

2  description  on  and  after  the  effective  date  of  such  amend- 

3  ments. 

4  ANNUAL  REPORTS 

5  Sec.  104.   (a)  (1)  An  annual  report  shall  be  published 
b'  with  respect  to  any  employee  benefit  plan  to  which  this  part 

7  applies.  Such  report  shall  be  published  as  required  under 

8  section  105,  within  two  hundred  and  seventy  days  after  the 

9  end  of  the  calendar,  policy,  or  fiscal  year  on  which  the  rec- 

10  ords  of  the  plan  are  kept   (hereafter  in  this  title  referred  to 

11  as  "plan  year"  or  "fiscal  year  of  the  plan" ) . 

12  (2)   If  some  or  all  of  the  benefits  under  the  plan  are 

13  provided  by  an  insurance  carrier  or  other  organization,  such 

14  carrier  or  organization  shall  certify  to  the  administrator  of 

15  such  plan,  within  one  hundred  and  eighty  days  after  the 
10  end  of  the  fiscal  year  of  the  plan,  such  information  as  is 

17  necessary  to  enable  such  administrator  to  comply  with  the 

18  requirements  of  this  title.  If  some  or  all  of  the  information 

19  necessary  to  enable  the  administrator  to  comply  with  the  re- 

20  quirements  of  this  title  is  maintained  by  one  or  more  persons 
2i  described  in  section  3(16)  (B)     (i),    (ii),   or    (iii),  such 

22  person  or  persons  shall  transmit  such  information  to  the  ad- 

23  ministrator  within  one  hundred  and  eighty  days  after  the  end 

24  of  the  fiscal  year  of  the  plan. 

25  (3)  (A)  Except  as  provided  in  subparagraph   (B) ,  the 
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1  administrator  of  an  employee  benefit  plan  shall  engage,  on 

2  behalf  of  all  plan  participants,  an  independent  qualified  pub- 

3  lie  accountant,  who  shall  conduct  such  an  examination  of  the 

4  financial  statements  of  the  plan  as  he  may  deem  necessary  to 

5  enable  him  to  form  an  opinion  as  to  whether  the  financial 

6  statements  required  to  be  included  in  the  annual  report  by 

7  subsection    (b)    of  this  section  are  presented  fairly  in  con- 

8  formity    with    generally    accepted    accounting    principles 

9  applied  on  a  basis  consistent  with  that  of  the  preceding  year. 

10  Such  examination  shall  be  conducted  in  accordance  with 

11  generally  accepted  auditing  standards,  and  shall  involve  such 

12  tests  of  the  books  and  records  of  the  plan  as  are  considered 

13  necessary  by  the  independent  qualified  public  accountant.  The 

14  independent  qualified  public  accountant  shall  also  submit  a 

15  report  as  to  whether  the  supplementary  financial  data  speci- 

16  fied  in  subsection  (b)  (3)  of  section  105  presents  fairly  in  all 

17  material  respects  the  information  contained   therein  when 

18  considered  in  conjunction  with  the  financial  statements  taken 

19  as  a  whole.  The  opinion  by  the  independent  qualified  public 

20  accountant  shall  be  made  a  part  of  the  annual  report. 

21  (B)   The  opinion  required  by  subparagraph   (A)   need 

22  not  be  expressed  as  to  any  statements  prepared  by  a  bank  or 

23  similar  institution  or  insurance  carrier  as  required  by  sub- 

24  paragraph  (G)  of  paragraph   (b)  (3)  of  this  section  if  such 

25  statements  are  certified  by  the  bank,  similar  institution,  or 
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1  insurance  carrier  as  accurate  and  are  made  a  part  of  the 

2  annual  report. 

3  (C)   For    purposes  of  subparagraph   (A)   of  this  para- 

4  graph,  section  105(a)  (3),  and  section  114(a),  the  term 

5  "qualified  public  accountant"  means — 

6  (i)   a  person  who  is  a  certified  public  accountant, 

7  certified  by  a  regulatory  authority  of  a  State, 

8  (ii)    a  person  who  is  a  licensed  public  accountant, 

9  licensed  by  a  regulatory  authority  of  a  State,  or 

10  (iii)    any  other  person  who  meets,  in  the  opinion 

11  of  the  Secretary,  standards  of  education  and  experience 

12  which  are  representative  of  the  highest  prescribed  by 

13  the   licensing  authorities   of  the   several    States    which 

14  provide  for  the  continuing  licensing  of  public  account- 

15  ants    and   which   are    prescribed    by    the    Secretary    in 

16  appropriate  regulations ; 

17  except  that  if  the  Secretary  deems  it  necessary  in  the  public 

18  interest,  he  may  prescribe  by  regulation  higher  standards 

19  than  those  required  for  the  practice  of  public  accountancy 

20  by  the  regulatory  authorities  of  the  States,  and  a  person 

21  shall  be  considered  a  qualified  public  accountant  for  purposes 

22  of  subparagraph   (A),  section  105(a)  (3),  and  section  114 

23  (a)  only  if  he  meets  such  standards. 
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1  (4)  (A)   The  administrator  of  an  employee  benefit  plan 

2  subject  to  the  reporting  requirement  of  subsection  (d)  of  this 

3  section  shall  engage,  on  behalf  of  all  plan  participants,  an 

4  enrolled  actuary  who  shall  supervise  the  computation  of  the 

5  "present  value  of  accrued  benefits"  and  "accrued  benefits" 

6  required  under  subsection   (b)  (2)   of  this  section  and  shall 

7  supervise  the  preparation  of  the  materials  comprising  the 

8  actuarial  statement  required  under  subsections   (d)   and   (g) 

9  of  this  section. 

10  (B)   The  enrolled  actuary  shall  utilize  such  assumptions 

11  and  techniques  as  are  necessary  to  enable  him  to  form  an 

12  opinion  as  to  whether  the  contents  of  the  matters  reported 

13  under  subsection   (d)  of  this  section — 

14  (i)  are  reasonably  related  to  the  experience  of  the 

15  plan  and  to  reasonable  expectations ;  and 

16  (ii)  utilize  assumptions  which  in  combination,  offer 

17  his  single  best  estimate  of  anticipated  experience  under 

18  the  plan. 

19  The  opinion  by  the  enrolled  actuary  shall  be  made  with 

20  respect  to,  and  shall  be  made  a  part  of,  each  annual  report. 
2i  (C)   For  purposes  of  subparagraph    (A)    of  this  para- 

22  graph,  section   105(a)  (3),  and  section   114(a),   the  term 

23  "enrolled  actuary"  means  an  actuary  enrolled  under  thi<  snb- 

24  paragraph.   Tlie   Secretary   shall,    by    regulations,    establish 

25  reasonable  standards  and  qualifications  for  individuals  per- 
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1  forming  actuarial  services  described  in  subparagraph    (A) 

2  and  section   105(a)  (3).   Upon  application   by  any   indi- 

3  vidual,  the  Secretary  shall  enroll  such  individual  if  the  Sec- 

4  retary  finds  that  such  individual  satisfies  such  standards  and 

5  qualifications.  With  respect  to  individuals  applying  for  en- 

6  rollment  before  January  1,  1976,  such  standards  and  quali- 

7  fications    shall   include    a    requirement    for    an    appropriate 

8  period  of  responsible  actuarial  experience  or  of  responsible 

9  experience   in  the   administration   of   pension   plans.    With 

10  respect  to  individuals  applying  for  enrollment  on  or  after 

11  January   1,    1976,  such  standards  and  qualifications   shall 

12  include — 

13  (i)    education  and  training  in  actuarial  mathematics 

14  and  methodology,  as  evidenced  by — 

15  (I)   a  degree  in  actuarial  mathematics  or  its 

16  equivalent  from  an  accredited  college  or  university, 

17  or 

18  (II)   successful  completion  of  an  examination  in 

19  actuarial  mathematics  and  methodology  to  be  given 

20  by  the  Secretary,  or 

21  (III)    successful  completion  of  other  actuarial 

22  examinations   deemed   adequate   by   the   Secretary, 

23  and 

24  (ii)    an  appropriate  period  of  responsible  actuarial 

25  experience. 
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1  The  Secretary  may,  after  notice  and  an  opportunity  for  a 

2  hearing,  suspend  or  terminate  the  enrollment  of  an  individual 

3  under  this  subparagraph  if  the  Secretary  finds  that  such  in- 

4  dividual   does  not  satisfy   the   requirements   for   enrollment 

5  which  were  in  effect  at  the  time  of  his  application  for  enroll- 

6  merit.  Regulations  prescribed  for  purposes  of  this  subpara- 

7  graph  shall  be  effective  after  December  31,   1975,  only  if 

8  approved  by  the  Secretary  of  the  Treasury. 

9  (b)   A  report  under  this  section  shall  include  a  financial 

10  statement  containing  the  following  information : 

11  (1)  With  respect  to  an  employee  welfare  benefit  plan: 

12  a  statement  of  assets  and  liabilities;  a  statement  of  revenues 

13  and  expenses  for  the  period  aggregated  by  general  sources 

14  and  applications;  a  statement  of  changes  in  fund  balance; 

15  and  a  statement  of  changes  in  financial  position.  In  the  notes 

16  to  financial  statements,  disclosures  concerning  the  following 

17  items  shall  be  considered  by  the  accountant:  a  description  of 

18  the  plan  including  any  significant  changes  in  the  plan  made 

19  during  the  period  and  the  impact  of  such  changes  on  benefits; 

20  a  description  of  material  lease  commitments  and  contingent 

21  liabilities;  a  description  of  agreements  and  transactions  with 

22  persons  known  to  be  parties  in  interest;  a  general  description 

23  of  priorities  upon  termination  of  the  plan;  information  con- 

24  cerning  whether  or  not  a  tax  ruling  or  determination  letter 

25  has  been  obtained;  and  any  other  matters  necessary  to  fairly 
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1  present    the    financial    statements    of   a    particular    welfare 

2  benefit  fund. 

3  (2)  With  respect  to  an  employee  pension  benefit  plan: 

4  a  statement  of  assets  and  liabilities  including  with  respect  to 

5  any  employee  benefit  plan  subject  to  the  reporting  requirc- 

6  ments  of  subsection  (d)  of  this  section  the  estimated  actuari- 

7  ally  determined  present  value  of  accrued  benefits  to  be  paid 

8  under  the  plan  as  calculated  by  an  enrolled  actuary  and  ag- 

9  gregated  by  the  termination  distribution  categories  enumer- 

10  ated  in  section  112;  and  a  statement  of  changes  in  net  assets 

11  available  for  plan   benefits  which   shall  include   details  of 

12  revenues  and  expenses  and  other  changes  aggregated  by 

13  general   source  and  application.   In  the  notes   to  financial 

14  statements,  disclosures  concerning  the  following  items  shall 

15  be  considered  by  the  accountant :  a  description  of  the  plan  in- 

16  eluding  any  significant  changes  in  the  plan  made  during  the 

17  period;  the  funding  policy  (including  policy  with  respect  to 

18  prior  service  cost) ,  and  any  changes  in  such  policies  during 

19  the  year ;  the  most  recent  valuation  date  used  to  compute  the 

20  present  value  of  accrued  benefits  and  the  actuarial  cost  meth- 

21  ods  and  assumptions;  a  description  of  any  significant  changes 

22  in  plan  benefits  made  during  the  period  and  the  impact  of 

23  such  changes  on  the  present  value  of  accrued  benefits;  a  de- 

24  scription  of  material  lease  commitments,  other  commitments, 

25  and  contingent  liabilities;  agreements  and  transactions  with 
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1  persons  known  to  be  parties  in  interest;  a  general  description 

2  of  priorities  upon  termination  of  the  plan;  information  con- 

3  eerning  whether  or  not  a  tax  ruling  or  determination  letter 

4  has  been  obtained;  and  any  other  matters  necessary  to  fully 

5  and  fairly  present  the  financial  statements  of  a  particular 

6  pension  benefit  fund. 

7  (3)  With  respect  to  all  employee  benefit  plans: 

8  (A)   a  statement  of  the  assets  and  liabilities  of  the 

9  fund  aggregated  by  categories  and  valued  at  their  current 

10  value,  as  well  as  the  same  data,  displayed  in  comparative 

11  form  for  the  end  of  the  previous  fiscal  year  of  the  plan; 

12  (B)  a  statement  of  receipts  and  disbursements  dur- 

13  ing  the  preceding  twelve-month  period  aggregated  by 

14  general  sources  and  applications ; 

15  (C)    a  schedule  of  all  assets  held  for  investment 
1C  purposes  aggregated  and  identified  by  issuer,  borrower, 

17  or  lessor  or  similar  party  to  the  transaction,  maturity 

18  date,  rate  of  interest,  collateral,  par  or  maturity  value, 

19  cost,  and  current  value ; 

20  (D)  a  schedule  of  each  transaction  involving  a  per- 

21  son  known  to  be  party  in  interest,  the  identity  of  such 

22  party  in  interest  and  his  relationship  to  the  plan,  em- 

23  ployer,  employee,  or  other  person,  a  description  of  each 

24  asset  to  which  the  transaction  relates;  the  purchase  or 

25  selling  price  in  case  of  a  sale  or  purchase,  the  rental  in 
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1  case  of  a  lease,  or  the  interest  rate  and  maturity  date  in 

2  case  of  a  loan;  expenses  incurred  in  connection  with  the 

3  transaction;  the  cost  of  the  asset,  the  current  value  of  the 

4  asset,  and  the  net  gain   (or  loss)  on  each  transaction; 

5  (E)    a  schedule  of  all  loans  made  from  the  fund 
(i  which  were  in  default  as  of  the  close  of  the  plan's  fiscal 

7  year  or  were  classified  during  the  year  as  uncollectable 

8  and  the  following  information  with  respect  to  each  loan 

9  on  such  schedule:  the  original  principal  amount  of  the 

10  loan,  the  amount  of  principal  and  interest  received  dur- 

1 1  ing  the  reporting  year,  the  unpaid  balance,  the  identity 

12  and  address  of  the  obligor,  a  detailed  description  of  the 

13  loan    (including  date  of  making  and  maturity,  interest 

14  rate,  the  type  and  value  of  collateral,  and  other  material 
1.")  terms) ,  the  amount  of  principal  and  interest  overdue  (if 
1(j  any)  and  an  explanation  thereof; 

17  (F)  a  list  of  all  leases  which  were  in  default  or  were 

18  classified  during  the  year  as  uncollectable;  and  the  fol- 

19  lowing  information  with  respect  to  each  lease  on  such 

20  schedule:  the  type  of  property  leased   (and,  in  the  case 

21  of  fixed  assets  such  as  land,  buildings,  leasehold,  and  so 

22  forth,  the  location  of  the  property),  the  identity  of  the 

23  lessor  or  lessee  from  or  to  whom  the  plan  is  leasing,  the 

24  relationship  of  such  lessors  and  lessees,  if  any,  to  the 

25  plan,  the  employer,  employee  organization,  or  any  other 
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1  party  in  interest,  the  terms  of  the  lease  regarding  rent, 

2  taxes,  insurance,  repairs,  expenses,  and  renewal  options; 

3  the  date  the  leased  property  was  purchased  and  its  cost, 

4  the  date  the  property  was  leased  and  its  approximate 

5  value  at  such  date,  the  gross  rental  receipts  during  the 

6  reporting  period,  expenses  paid  for  the  leased  property 

7  during  the  reporting  period,  the  net  receipts  from  the 

8  lease,  the  amounts  in  arrears,  and  a  statement  as  to  what 

9  steps  have  been  taken  to  collect  amounts  due  or  othcr- 

10  wise  remedy  the  default ; 

11  (G)   if  some  or  all  of  the  assets  of  a  plan  or  plans 

12  are  held  in  a  common  or  collective  trust  maintained  by 

13  a  bank  or  similar  institution  or  in  a  separate  account 

14  maintained  by  an  insurance  carrier  or  a  separate  trust 

15  maintained  by  a  bank  as  trustee,  the  report  shall  include 

16  the  most  recent  annual  statement  of  assets  and  liabilities 

17  of  such  common  or  collective  trust,  and  in  the  case  of  a 

18  separate  account  or  a  separate  trust,  such  other  informa- 

19  tion  as  is  required  by  the  administrator  in  order  to  com- 

20  ply  with  this  subsection.  In  such  case  the  bank  or  similar 

21  institution  or  insurance  carrier  shall  certify  to  the  admin* 

22  istrator  of  such  plan  or  plans,  within  one  hundred  and 

23  eighty  days  after  the  end  of  each  fiscal  year  of  the  plan 

24  the  information  necessary  to  enable  the  plan  administra- 

25  tor  to  comply  with  the  requirements  of  this  part;  and 


3031 


34 

1  (11)    a   schedule   of  each  transaction    (or  transac- 

2  tions)    involving  an  amount    (or  the  aggregate  amount 

3  resulting  from  multiple  transactions  with  or  in  eonjunc- 

4  tion  with  a  person  during  the  plan  year)   which  exceeds 

5  the  lesser  of  $300,000  or  3  per  centum  of  the  value  of 
(i  the  fund,  the  name  of  such  person  and  a  description  of 
7  each  asset   to  which  the  transaction  applies;   the   pur- 
chase or  selling  price  in  case  of  a  sale  or  purchase,  the 

;»  rental  in  case  of  a  lease,  or  the  interest  rate  and  ma- 
id turity  date  in  case  of  a  loan:  expenses  incurred  in  con- 
11  nection  with  the  transaction:  the  cost  of  the  asset,  the 
1L»  current  value  of  the  asset,  and  the  net  gain  (or  loss) 
VA  on  each  transaction. 

14  (c)   The  administrator  shall  furnish  as  a  part  of  report 

1.")  under  this  section  the  following  information:   the  average 

lb"  number  of  employees  covered  by  the  plan;  the  name  and 

17  address  of  each  fiduciary;  the  name  of  each  person  who  rc- 

18  ceived    compensation    in    excess    jf   $5,000   from    the    fund 

19  during  the  preceding  year  for  services  rendered  to  the  plan 

20  or  its  participants,   the  amount  of  such  compensation,   the 

21  nature  of  his  services  to  the  plan  or  its  participants,  his  rela- 

22  tionship  to  the  employer  of  the  employees  covered  by  the 

23  plan,  or  the  employee  organization,  and  any  other  office, 
•J4  position,  or  employment  he  holds  with  any  party  in  interest: 
25  and  an  explanation  of  the  reason  for  any  change  in  appoint- 
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1  ment  of  trustee,  qualified  public  aceountant,  insurance  car- 

2  rier,    actuary,      administrator,      investment     manager,     or 

3  custodian. 

4  (d)   With  respect  to  an  employee  pension  benefit  plan 

5  (other  than    (A)    a  profit  sharing,  savings,  or  other  plan, 

6  which  is  an  individual  account  plan,  or  (B)  a  plan  described 

7  in  section  301  (d)  ),  a  report  under  this  section  for  a  plan 

8  year  to  which  part  2  or  part  3  of  this  subtitle    (or  both) 

9  apply,  shall  include  an  actuarial  statement  applicable  to  the 

10  plan  year  which  shall  include  the  following: 

11  (1)    The  number  of  years  the  plan  has  been  in 

12  effect,  the  date  of  the  plan  year,  and  the  date  of  the 

13  actuarial  valuation  applicable  to  the  plan  year  for  which 

14  the  report  is  filed.  An  actuarial  valuation  shall  be  made 

15  no  less  frequently  than  every  three  years. 

16  (2)   The  date  and  amount  of  the  contribution   (or 

17  contributions)   made  by  the  plan  for  the  plan  year  f oi- 
ls which  the  report  is  filed  and  contributions  for  prior  plan 

19  years  not  previously  reported. 

20  (3)   A  complete  copy  of  the  actuarial  report,  includ- 

21  ing  the  following  information  applicable  to  the  plan  year 

22  for  which  the  report  is  filed :  the  amount  of  the  minimum 

23  contribution,  the  normal  costs,  accrued  liabilities,  present 

24  value  of  accrued  nonforfeitable  benefits;  value  of  assets; 

25  an  identification  of  benefits  not  included  in  the  calcula- 
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1  tions;  and  a  statement  of  the  other  facts  and  actuarial 

2  assumptions  used  in  the  calculation  of  the  minimum  con- 

3  tribution  required  under  section  302  and  a  justification 

4  for  any  change  in  actuarial  assumptions  or  cost  methods. 

5  (4)    The  number  of  participants  and  beneficiaries, 
(3  both  retired  and  nonretired  covered  by  the  plan. 

7  (5)  The  current  value  of  the  assets  accumulated  in 

8  the  fund,  and  the  present  value  of  the  assets  of  the 

9  plan  used  by  the  actuary  in  any  computation  of  the 
10  amount  of  contributions  to  the  plan  required  under 
U  section  302   and  a  statement  explaining   the   basis   of 

12  such  asset  valuation. 

13  (6)  The  present  value  of  all  of  the  plan's  liabilities 

14  for  nonforfeitable  pension  benefits  allocated  by  the  termi- 

15  nation  prority  categories  as  set  fbrth  in  section  112  (b)  ; 
1G  and  the  actuarial  assumptions  used  in   these  computa- 

17  tions.  The  Secretary  shall  establish  regulations  defining 

18  (for  purposes  of  this  section)    ''termination  priority  eat- 

19  egories"    and   acceptable    methods,    including    approxi- 

20  mate  methods,  for  allocating  the  plan's  liabilities  to  such 

21  termination  priority  categories. 

22  (7)  The  ratio  of  (A)  the  current  value  of  the  assets 

23  (as  set  forth  in  paragraph   (5)  )  allocated  to  each  tenni- 

24  nation  priority  category  as  set  forth  in  section   112(b) 
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1  to   (B)   the  liabilities   (as  set  forth  in  paragraph    (6)  ) 

2  allocated  to  each  such  termination  priority  category. 

3  (8)    In  the  case  of  a  plan  to  which  section  302 

4  applies  a  statement  of  the  amount,  if  any,  by  which 

5  the  aggregate  contributions  made  since  section  302  first 

6  applied  to  the  plan  either  exceed   or  fall   below   the 

7  aggregate  contributions  required  in  order  for  the  plan  to 

8  meet  the  funding  requirements  of  section  302. 

9  (9)  A  copy  of  the  opinion  required  by  subsection 

10  (a)(4). 

11  (10)   Such  other  information  as  may  be  necessary 

12  to  fully  and  fairly  disclose  the  actuarial  positions  of  the 

13  fund. 

14  The  actuary  shall  make  an  actuarial  valuation  of  the  plan  for 

15  ever>-  third  plan  year,  unless  he  determines  that  a  more  fre- 

16  quent  valuation  is  necessary  to  support  his  opinion  under  sub- 

17  section   (a)  (4)   of  this  section. 

18  (e)   If  some  or  all  of  the  benefits  under  the  plan  are 

19  purchased  from  and  guaranteed  by  an  insurance  company,  a 

20  report  under  this  section   shall   include   a  statement   from 

21  such    insurance    company    covering    the    fiscal    year    and 

22  enumerating — 

23  ( 1 )  total  premiums  received  from  the  plan ; 

24  (2)  the  amount  paid  in  the  form  of  benefits ; 
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1  (3)  the  amount  charged  on  account  of  administra- 

2  tive  expense ; 

3  (4)   the  amount  of  any  commissions  or  any  other 

4  acquisition  costs  paid  by  the  insurance  company  and  to 

5  whom  paid ;  and 

6  (5)  the  amount  held  to  pay  future  benefits. 

7  (f)    If  the  only  assets  from  which  claims  against  an 

8  employee  benefit  plan  may  be  paid  are  the  general  assets  of 

9  an  employer  or  an  employee  organization,  the  report  shall 

10  include  (for  each  of  the  past  five  years)  the  benefits  paid  and 

11  the  average  number  of  employees  eligible  for  participation. 

12  (g)  In  the  event  of  termination  of  any  employee  pen- 

13  sion  benefit  plan  the  annual  report  of  such  plan  for  the  year 

14  shall  include  any  supplementary  information  required  to  be 

15  filed  with  the  Secretary  by  section  102(b). 

16  PUBLICATION 

17  Sec.  105.    (a)  (1)   The  administrator  of  any  employe* 

18  benefit  plan  subject  to  this  part  shall,  within  270  days  after 

19  the  close  of  each  fiscal  year  of  the  plan,  file  with  the  Secre- 

20  tary  a  copy  of  the  plan  description  and  each  annual  report. 

21  The  Secretary  shall  make  copies  of  such  descriptions  and 

22  annual  reports  available  for  inspection  in  the  public  docu- 

23  ment  room  of  the  Department  of  Labor.   The  Secretary — 

24  (A)   shall  exempt  from  the  annual  filing  require 
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1  ment  of  this  paragraph  any  employee  benefit  plan  with 

2  fewer  than  twenty-six  participants, 

3  (B)  may  exempt  from  such  filing  requirement  any 

4  other  class  or  type  of  employee  benefit  plan  with  fewer 

5  than  one  hundred  participants,  if  the  Secretary  finds 

6  that  the  application  of  such  requirement  to  such  other 

7  plans  is  not  required  to  implement  the  purposes  of  this 

8  title,  and 

9  (C)    may  by  regulation,  as  to  any  class  or  type 

10  of  employee  welfare  benefit  plan,  grant  an  exemption 

11  from  all  or  part  of  the  reporting,  disclosure,  and  publi- 

12  cation  requirements  of  this  part. 

13  (2)    The  Secretary  may  reject  any  filing  under  this 

14  section : 

15  (A)   after  notice,  hearing,  and  a  determination  on 

16  the  record  by  the  Secretary  that  such  filing  is  incom- 

17  plete  for  purposes  of  this  part ;  or 

18  (B)   if  he  finds,  after  notice  and  opportunity  for 

19  presentation  of  views,  that  there  is  any  material  quali- 

20  fixation  by  an  accountant  or  actuary  contained  in  an 

21  opinion  submitted  pursuant  to  section  104(a)  (3)  (A) 

22  or  section  104  (a)  (4)  (B) . 

23  (3)  If  the  Secretary  rejects  a  filing  of  a  report  under 

24  paragraph  (2) ,  if  a  revised  report  satisfactory  to  the  Secre- 

25  tary  is  not  submitted  within  forty-five  days  after  the  Secretary 
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1  makes  his  determination  under  paragraph   (2)   to  reject  the 

2  filing,  and  if  the  Secretary  deems  it  in  the  best  interest  of  tho 

3  participants,  he  may  take  any  one  or  more  of  the  following 

4  actions: 

5  (A)  Retain  an  independent  qualified  public  account- 

6  ant   (as  defined  in  section  104  (a)  (3)  (C) )   on  behalf 

7  of  the  participants  to  perform  an  audit. 

8  (B)  Retain  an  enrolled  actuary  (as  defined  in  sec- 

9  tion  104(a)  (4)  (C)  of  this  Act)   to  make  an  actuarial 

10  report. 

11  (C)  Bring  a  civil  action  for  such  legal  or  equitable 

12  relief  as  may  be  appropriate  to  account  for  or  safeguard 

13  the  assets  of  the  plan. 

14  The  Administrator  shall  permit  such  accountant,  auditor,  or 

15  actuary  to  inspect  whatever  books  and  records  of  the  plan 

16  are  necessary  for  such  audit.  The  plan  shall  be  liable  to  the 

17  Secretary  for  the  expenses  for  such  audit  or  report;  and  the 

18  Secretary  may  bring  an  action  against  the  plan  in  any  court 

19  of  competent  jurisdiction  to  recover  such  expenses. 

20  (b)    Publication  of  the  plan  descriptions  and   annual 

21  reports  required  by  this  part  shall  be  made  to  participants 

22  and  beneficiaries  of  the  particular  plan  as  follows: 

23  (1)   The  administrator  shall  furnish  to  each  plan 

24  participant  or  his  beneficiaries  a  copy  of  the  plan  descrip- 
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1  tion   (including  all  amendments  or  modifications  there- 

2  to) .  Such  description  shall  be  furnished — 

3  (A)   to  a  plan  participant  within  thirty  days 

4  after  he  commences  covered  employment    (or  in 

5  the  case  of  a  plan  to  which  more  than  one  employer 

6  is  required  to  contribute,  within  ninety  days  after 

7  he  commences  covered  employment),  and 

8  (B)  to  all  plan  participants  at  least  once  every 

9  five  years. 

10  If  there  is  any  material  modification  in  the  terms  of  the 

11  plan,  a  description  of  such  modification  shall  be  furnished 

12  not  later  than  one  year  after  the  modification  takes 

13  effect. 

14  (2)    The  administrator  shall  make  copies  of  the 

15  latest  annual  report    (except  the  information  described 

16  in  sections  106(a)  and  (c)  )   and  the  bargaining  agree- 

17  ment,  trust  agreement,   contract,   or  other  instruments 

18  under  which  the  plan  was  established  and  is  operated 

19  available  for  examination  by  any  plan  participant  or 

20  beneficiary  in  the  principal  office  of  the  administrator 

21  and  in  such  other  places  as  may  be  necessary  to  fully 

22  and  fairly  disclose  all  pertinent  facts  to  all  participants. 

23  (3)  Within  two  hundred  and  seventy  days  after  the 

24  close  of  the  fiscal  year  of  the  plan,  the  administrator  shall 

25  furnish  to  each  participant,  or  his  beneficiaries,  a  copy  of 

26  the  statements  and  schedules,  for  such  fiscal  year,  de- 
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1  scribed  in  subparagraphs    (A)    and    (B)    of  paragraph 

2  104(b)  (3)  and  paragraphs  (5),  (6),  and  (7)  of  sub- 

3  section  104(d),  and  such  other  material  as  is  necessary 

4  to  fairly  summarize  the  latest  annual  report. 

5  (4)    The   administrator   shall,    upon   written   re- 

6  quest  of  any  participant  or  beneficiary,  furnish  a  com- 

7  plete  copy  of  the  latest  annual  report    (except  the  in- 

8  formation  described  in  sections  10Q(a)   and   (c)),  the 

9  bargaining   agreement,    trust   agreement,    contract,    or 

10  other  instruments  under  which  the  plan  is  established 

11  and  operated.  The  administrator  may  make  a  reasonable 

12  charge  to  cover  the  cost  of  furnishing  such  complete 

13  copies.  The  Secretary  may  by  regulation  prescribe  the 

14  maximum  amount   which  will  constitute  a   reasonable 

15  amount  under  this  paragraph. 

16  REPORTING  OF  PARTICIPANT'S  BENEFIT  RIGHTS 

17  Sec.  106.   (a)  Each  pension  plan  which  files  a  report 

18  under  section  105  (a)  for  a  plan  year  beginning  after  Decem- 

19  ber  31,   1975,  shall  include  in  such  report  the  following 

20  information : 

21  (1)  The  name  and  social  security  number  of  each 

22  participant    in   the   plan — 

23  (A)    who,   during  such  plan  year,   separated 

24  from  the  service  covered  by  the  plan, 

25  (B)  who  is  entitled  to  a  deferred  nonforfeitable 
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1  benefit  under  the  plan  as  of  the  end  of  such  plan 

2  year,  and 

3  (C)    with  respect  to  whom  retirement  bene- 

4  fits  were  not  paid  under  the  plan  during  such  plan 

5  year. 

6  (2)     The    nature,    amount,    and    form    of    the 

7  deferred  nonforfeitable  benefit  to  which  such  participant 

8  is  entitled. 

9  (3)   Such  other  information  as  the  Secretary  may 

10  require. 

11  At  the  time  he  files  the  information  under  this  subsection, 

12  the  administrator  shall  furnish  evidence  satisfactory  to  the 

13  Secretary  that  he  has  complied  with  the  requirement  con- 

14  tained   in   subsection    (e). 

15  (b)    Any  administrator  required  to  submit  information 

16  under  subsection  (a)  shall  also  notify  the  Secretary,  at  such 

17  time  as  may  be  prescribed  by  regulations,  of — 

18  (1)   any  change  in  the  name  of  the  plan, 

19  (2)    any  change  in  the  name  or  address  of  the 

20  administrator, 

21  (3)   the  tennination  of  the  plan,  or 

22  (4)    the  merger  or  consolidation  of  the  plan  with 

23  any  other  plan  or  its  division  into  two  or  more  plans. 

24  (c)  To  the  extent  provided  in  regulations  prescribed  by 
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1  the  Secretary,  the  Secretary  may  receive  from — 

2  (1)  any  plan  to  which  subsection  (a)  applies,  and 

3  (2)   any  other  plan    (including  any  governmental 

4  plan  or  church  plan) , 

5  such  information    (including  information  relating   to   plan 

6  years  beginning  before  January  1,  1974)  as  the  adrninistra- 

7  tor  may  wish  to  file  with  respect  to  the  deferred  nonforfeit- 

8  able  benefit  rights  of  any  participant  separated  from  the  serv- 

9  ice  covered  by  the  plan  during  any  plan  year. 

10  (d)   The  Secretary  shall  transmit  copies  of  any  state- 

11  ments,  notifications,  reports,  or  other  information  obtained 

12  by  him  under  this  section  to  the  Secretary  of  Health,  Edu- 

13  cation,  and  Welfare. 

14  (e)   Each  plan  administrator  required  to  submit  infor- 

15  mation  under  subsection   (a)   shall,  before  the  expiration  of 

16  the  time  prescribed  for  the  filing  of  such  information,  also 

17  furnish  to  each  participant  described  in  subsection    (a)  (1) 

18  an  individual  statement  setting  forth  the  information  with  re- 

19  spect  to  such  participant  required  to  be  contained  in  informa- 

20  tion  submitted  to  the  Secretary  under  subsection    (a)  (2). 

21  (f)  (1)  The  Secretary,  after  consultation  with  the  Sec- 

22  retary  of  Health,  Education,  and  Welfare,  may  prescribe 

23  such  regulations  as  may  be  necessary  to  carry  out  the  pro- 

24  visions  of  this  section.  Any  such  regulations  shall  be  effective 
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1  with  respect  to  plan  years  beginning  after  December  31, 

2  1975,  only  if  approved  by  the  Secretary  of  the  Treasury. 

3  (2)   This  section  shall  apply  to  a  plan  to  which  more 

4  than  one  employer  is  required  to  contribute  only  to  the  extent 

5  provided  in  regulations  prescribed  under  this  subsection. 

6  REPORTS  MADE   PUBLIC  INFORMATION 

7  Sec.  107.  (a)  Except  as  provided  in  subsection  (b) ,  the 

8  contents   of   the    descriptions    and   reports   filed   with   the 

9  Secretary  pursuant  to  this  part  shall  be  public  information, 

10  and  the  Secretary  shall  make  any  such  information  and  data 

11  available  for  inspection  in  the  public  document  room  of  the 

12  Department  of  Labor.  The  Secretary  may  use  the  information 

13  and  data  for  statistical  and  research  purposes,  and  compile 

14  and  publish  such  studies,  analyses,  reports,  and  surveys  based 

15  thereon  as  he  may  deem  appropriate. 

16  (b)     Information    described    in    section    106(a)     and 

17  106(c)    with   respect   to   a   participant  may   be   disclosed 

18  only  to  the  extent  that  information  respecting  that  partici- 

19  pant's  benefits  under  title  II  of  the  Social  Security  Act 

20  may  be  disclosed  under  such  Act. 

21  retention  of  recobds 

22  Sec.  108.  Every  person  subject  to  a  requirement  to  file 

23  any  description  or  report  or  to  certify  any  information  there- 

24  for  under  this  title  or  who  would  be  subject  to  such  a  require- 

25  ment  but  for  an  exemption  under  section  105(a)  (1)    (A), 
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1  (B) ,  or  (C)  of  this  title  shall  maintain  records  on  the  matters 

2  of  which  disclosure  is  required  which  will  provide  in  sufficient 

3  detail  the  necessary  hasic  information  and  data  from  which 

4  the  documents  thus  required  may  he  verified,  explained,  or 

5  clarified,  and  checked  for  accuracy  and  completeness,  and 

6  shall  include  vouchers,  worksheets,  receipts,  and  applicable 

7  resolutions,  and  shall  keep  such  records  available  for  exam- 

8  ination  for  a  period  of  not  less  than  six  years  after  the  filing 

9  date  of  the  documents  based  on  the  information  which  they 

10  contain,  or  six  years  after  the  date  on  which  such  documents 

11  would  have  been  filed  but  for  an  exemption  under  section 

12  105(a)  (1)    (A),    (B),  or   (C). 

13  RELIANCE  ON  ADMINISTRATIVE  INTERPRETATIONS 

14  Sec.    109.  In  any  criminal  proceeding  under  section 

15  503  based  on  any  act  or  omission  in  alleged  violation  of 

16  sections  102  through  110  of  this  Act,  no  person  shall  be 
IT  subject  to  any  liability  or  punishment  for  or  on  account  of 

18  the  failure  of  such  person  to   (1)   comply  with  sections  102 

19  through  110  of  this  Act  if  he  pleads  and  proves  that  the 

20  act  or  omission  complained  of  was  in  good  faith,  in  con- 

21  formity  with,  and  in  reliance  on  any  regulation  or  written 

22  ruling  of  the  Secretary,  or  (2)  publish  and  file  any  informa- 

23  tion  required  by  any  provision  of  this  part  if  he  pleads  and 

24  proves  that  he  published  and  filed  such  information  in  good 

25  faith,  and  in  conformity  with  any  regulation  or  written  ruling 
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1  of  the  Secretary  issued  under  this  part  regarding  the  filing 

2  of  such  reports.  Such  a  defense,  if  established,  shall  be  a  bar 

3  to  the  action  or  proceeding,  notwithstanding  that   (A)   after 

4  such  act  or  omission,  such  interpretation  or  opinion  is  modi- 

5  fied  or  rescinded  or  is  determined  by  judicial  authority  to  be 
G  invalid  or  of  no  legal  effect,  or  (B)  after  publishing  or  filing 

7  the  description  and  annual  reports,  such  publication  or  riling 

8  is  determined  by  judicial  authority  not  to  be  in  conformity 

9  with  the  requirements  of  this  part. 

10  BONDING 

11  Sec.  110.   (a)   Every  fiduciary  of  an  employee  benefit 

12  plan  and  even'  person  who  handles  funds  or  other  property 

13  of  such  a  plan  shall  be  bonded  as  provided  in  this  section; 

14  except  that — 

15  (1)   where  such  plan  is  one  under  which  the  only 

16  assets  from  which  benefits  are  paid  are  the  general  assets 

17  of  a  union  or  of  an  employer,  the  administrator,  officer*, 

18  and  employees  of  such  plan  shall  be  exempt  from  the 

19  bonding  requirements  of  this  section,  and 

20  (2)    no  bond  shall  be  required  of  a  fiduciary    (or 

21  of  any  director,  officer,  or  employee  of  such  fiduciary)  if 

22  such  fiduciary — 

23  (A)  is  a  corporation  organized  and  doing  busi- 

24  ness  under  the  laws  of  the  United  States  or  of  any 

25  State; 
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1  (B)   is  authorized  under  such  laws  to  exercise 

2  trust  powers  or  to  conduct  an  insurance  business; 

3  (C)  is  subject  to  supervision  or  examination  by 

4  Federal  or  State  authority ;  and 

5  (D)  has  at  all  times  a  combined  capital  and  sur- 
(>  plus  in  excess  of  such  a  minimum  amount  as  may 

7  be  established  by  regulations  issued  by  the  Secre- 

8  tary,  which  amount  shall  be  at  least  $500,000. 

9  The  amount  of  such  bond  shall  be  fixed  at  the  beginning  of 

10  each  fiscal  year  of  the  plan.  Such  amount  shall  be  not  less 

11  than  10  per  centum  of  the  amount  of  funds  handled,  deter- 

12  mined  as  provided  in  this  section;  but  except  that  any  such 

13  bond  shall  be  in  at  least  the  amount  of  $1,000  and  no  such 

14  bond  shall  be  required  in  an  amount  in  excess  of  $500,000, 
lf>  except  that  the  Secretary,  after  due  notice  and  opportunity 
1G  for  hearing  to  all  interested  parties,  and  after  consideration 

17  of  the  record,  may  prescribe  an  amount  in  excess  of  $500,000, 

18  which  in  no  event  shall  exceed  10  per  centum  of  the  funds 

19  handled.  For  purposes  of  fixing  the  amount  of  such  bond,  the 

20  .amount  of  funds  handled  shall  be  determined  by  the  funds 

21  handled  by  the  person,  group,  or  class  to  be  covered  by  such 

22  bond  and  by  their  predecessor  or  predecessors,  if  any,  during 

23  the  preceding  reporting  year,  or  if  the  plan  has  no  preceding 

24  reporting  year,  the  amount  of  funds  to  be  handled  during  the 
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1  current  reporting  year  by  such  person,  group,  or  class,  esti- 

2  mated  as  provided  in  regulations  of  the  Secretary.  Such  bond 

3  shall  provide  protection  to  the  plan  against  loss  by  reason  of 

4  acts  of  fraud  or  dishonesty  on  the  part  of  such  administrator, 

5  officer,  or  employee,   directly  or  through   connivance   with 

6  others.  Any  bond  shall  have  as  surety  thereon  a  corporate 

7  surety  company  which  is  an  acceptable  surety  on  Federal 

8  bonds  under  authority  granted  by  the  Secretary  of  the  Trcas- 

9  ury  pursuant  to  sections  6  through    13   of  title   6,   United 

10  States  Code.  Any  bond  shall  be  in  a  form  or  of  a  type  ap- 

11  proved   by   the    Secretary,    including    individual    bonds    or 

12  schedule  or  blanket  forms  of  bonds  which  cover  a  group  or 

13  class. 

14  (b)    It  shall  be  unlawful  for  any  administrator,  officer, 

15  or  employee  to  whom  subsection    (a)    applies,  to  receive, 

16  handle,  disburse,  or  otherwise  exercise  custody  or  control 

17  of  any  of  the  funds  or  other  property   of  any   employee 

18  benefit  plan,  without  being  bonded  as  required  by  subsec- 

19  tion    (a)    and  it  shall  be  unlawful  for  any  administrator, 

20  officer,  or  employee  of  such  plan,  or  any  other  person  having 

21  authority  to  direct  the  performance   of  such  functions,   to 

22  permit  such   functions,   or  any   of  them,   to   be  performed 

23  by  any  such  person,  with  respect  to  whom  the  requirements 

24  of  subsection  (a)  have  not  been  met. 

2;")  (c)    It   shall  be  unlawful   for  any   person   to   procure 
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1  any  bond  required  by  subsection    (a)    from  any  surety  or 

2  other  company  or  through  any  agent  or  broker  in  whose 

3  business  operations  such  plan  or  any  party  in  interest  in 

4  such  plan  has  any  control  or  significant  financial  interest, 

5  direct  or  indirect. 

6  (d)  Nothing  in  any  other  provision  of  law  shall  require 

7  any  person,  required  to  be  bonded  as  provided  in  subsection 

8  (a)   because  he  handles  funds  or  other  property  of  an  em- 

9  ploycc  benefit  plan,  to  be  bonded  insofar  as  the  handling 

10  by  such  person  of  the  funds  or  other  property  of  such  plan 

1 1  is  concerned. 

12  (e)   The  Secretary  shall  from  time  to  time  issue  such 

13  regulations  as  may  be  necessary  to  carry  out  the  provisions 

14  of  this  section.  When,  in  the  opinion  of  the  Secretary,  the 

15  administrator   of   a   plan   offers   adequate   evidence   of   the 
1G  financial  responsibility  of  the  plan,  or  that  other  bonding 

17  requirements    would    provide    adequate    protection    of    the 

18  beneficiaries  and  participants,   he  may  exempt   such   plan 

19  from  the  requirements  of  this  section. 

20  FIDUCIARY   RESPONSIBILITY 

21  Sec.  111.  (a)  (1)  Every  employee  benefit  plan  shall  be 

22  established  pursuant  to  a  written  plan,  which  shall  identify 

23  and  appoint    (or  provide  for  the  identification  and  appoint- 

24  ment  of)    an  administrator  or  administrators.  The  adminis- 

25  t  rat  or  (in  the  case  of  a  plan  with  a  single  administrator)   or 
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1  the  administrators   (in  the  case  of  a  plan  with  more  than  one 

2  administrator)    shall  he  deemed  to  have  full  authority  and 

3  responsibility  for  the  operation  of  such  employee  benefit  plan 

4  including  the  authority  (i)   to  establish  a  funding  policy  and 

5  method  consistent  with  the  objectives  of  the  plan,  and    (ii) 

6  to  amend  such  plan    (except  with   respect   to  contribution 

7  rates)    where  such  an  amendment  is  necessary  to  meet  the 

8  requirements    of    this    title    or   where    Mich    an    amendment 

9  is   necessary   to   protect    the    interests    of   the    participants. 

10  Except  as  provided  in  section  112  of  this  title  or  in  para- 

11  graph   (2)   of  this  subsection,  the  assets  of  such  a  plan  shall 

12  never  inure  to  the  benefit  of  any  employer  and  shall  be  held 

13  for  the  exclusive  purposes  of  providing  benefits  to  partici- 
1-1  pants  in  the  plan  and  their  beneficiaries  and  defraying  rea- 

15  sonable  expenses  of  administering  the  plan.  Nothing  in  this 

16  title  shall  prohibit  any  person  or  group  of  persons  from  serv- 

17  ing  as  both  trustee  and  administrator  for  any  plan.  Notwith- 

18  standing  any  provision  of  this  paragraph,  a  plan  may  pro- 

19  vide  that— 

20  (A)    an  administrator  or  trustee  may  employ  any 

21  person  to  provide  investment  advice  with  regard  to  any 

22  assets  of  a  plan ;  and 

23  (B)    an  administrator,  or  a  trustee  at  the  written 

24  direction  of  the  administrator,  may  appoint  an  invest- 

25  ment  manager  or  managers  to  manage    (including  the 
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1  power  to  acquire  and  dispose  of)   any  assets  of  a  plan. 

2  Where  an  investment  manager  or  managers  have  heen 

3  so  appointed — 

4  (i)    no  trustee  shall  be  liable  for  the  acts  or 

5  omissions  to  act  of  such  investment  manager  or  man- 
(j  agers,  or  be  under  an  obligation  to  invest  or  other- 

7  wise  manage  any  asset  of  the  plan  which  is  subject 

8  to  the  management  of  the  investment  manager;  and 

9  (ii)   no  administrator  shall  be  liable  for  the  acts 

10  or  omissions  to  act  of  such  investment  manager  or 

1 1  managers  if  such  administrator  meets  the  require- 

12  ments  of  subsection  (b)  (1)  of  this  section  in  select- 

13  ing  and  retaining  such  investment  manager. 

14  Nothing  in  this  subparagraph  shall  relieve  any  trustee 
1")  or  administrator  of  any  liability  under  this  section  for 
16  any  act  of  such  trustee  or  administrator. 

IT  (2)   A  contribution — 

18  (A)   which  is  made  by  an  employer  as  a  mistake 

19  of  fact,  or 

(B)   which   is  conditioned  upon  approval  by   the 

21  Secretary  of  the  Treasury  or  his  delegate  of  the  deduc- 

22  tion  of  the  contribution  under  section  401  of  the  Internal 
Revenue  Code  of  1054,  in  a  case  in  which  the  deduc- 

24  tion  is  not  approved. 
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1  may  be  returned  to  the  employer  within  one  year  after  the 

2  payment  of  the  contribution. 

3  (b)  (1)   A  fiduciary  shall  discharge  his  duties  with  rc- 

4  spect  to  a  plan  solely  in  the  interest  of  the  participants  and 

5  beneficiaries  and — 

6  (A)  for  the  exclusive  purpose  of: 

7  (i)   providing  benefits  to  participants  and  their 

8  beneficiaries;  and 

9  (ii)   defraying  reasonable  expenses  of  adminis- 

10  tering  the  plan; 

11  (B)   with  the  care,  skill,  prudence,  and  diligence 

12  under  the  circumstances  then  prevailing  that  a  prudent 

13  man  acting  in  a  like  capacity  and  familiar  with  such 

14  matters  would  use  in  the  conduct  of  an  enterprise  of  a 

15  like  character  and  with  like  aims; 

1G  (C)  by  diversifying  the  investments  so  as  to  mini- 

17  mize  the  risk  of  large  losses  unless  under  the  circum- 

18  stances  it  is  prudent  not  to  do  so ;  and 

19  (D)   in  accordance  with  the  documents  and  instru- 

20  ments  governing  the  plan  insofar  as  is  consistent  with  this 

21  title. 

22  (2)    Except  as  permitted  under  subsection    (a)  (2)    of 

23  this  section,  a  fiduciary  with  respect  to  a  plan  shall  not — 

24  (A)    deal  with  the  assets  of  the  plan  for  his  own 

25  account, 
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1  (B)   in  his  individual  or  any  other  capacity  act  in 

2  any  transaction  involving  the  plan  on  behalf  of  a  party 

3  whose  interests  are  adverse  to  the  interests  of  the  plan 

4  or  the  interests  of  its  participants  or  beneficiaries, 

5  (C)  receive  any  consideration  for  his  own  personal 

6  account  from  any  party  dealing  with  such  plan  in  con- 

7  ncction  with  a  transaction  involving  the  assets  of  the 

8  plan, 

9  (D)    permit  the  transfer  of  any  property  of  the 

10  plan  to  or  its  use  by  any  person  known  to  be  a  party  in 

11  interest,  except  in  return  for  no  less  than  adequate  con- 

12  sideration,  or 

13  (E)    permit   the   acquisition   of  any   property  or 

14  services  from  any  person  known  to  be  a  party  in  in- 

15  tcrest.  except  in  exchange  for  no  more  than  adequate 

16  consideration. 

17  (3 1  In  the  case  of  an  individual  account  plan  which  is 

18  a  profit-sharing,  stock  bonus,  or  thrift  and  savings  plan,  or 

19  which  is  a  money  purchase  plan  designed  to  invest  primarily 

20  in  securities  described  in  subparagraph  (B)  of  this  paragraph, 

21  the    diversification    requirement    of    subparagraph     ((')     <»i 

22  paragraph   (1)   of  this  subsection  and  the  prudence  require- 

23  ment   (to  the  extent  that  it  requires  diversification)    of  sub- 

24  paragraph    (B)    of  paragraph    (1)    of  this  subsection  is  not 

25  violated  by  acquisition  or  retention  of: 

26  (A)  Parcels  of  real  property  if: 

25-028  O  -  76  -  32  (Vol.  m) 
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1  (i)  a  substantial  number  of  the  parcels  are  dis- 

2  persed  geographically ; 

3  (ii)  each  parcel  of  real  estate  and  the  improve- 

4  ments  thereon  arc  suitable    (or  adaptable  without 

5  excessive  cost)   for  more  than  one  use; 

G  (iii)  even  if  all  of  such  real  property  is  leased 

7  to  one  lessee   (which  may  be  a  party  in  interest)  ; 

8  and 

9  (iv)    such  acquisition  and  retention  otherwise 

10  complies  with  the  provisions  of  this  part;  or 

11  (B)  Securities  issued  by  an  employer  or  a  corpora- 

12  tion  controlling,  controlled  by,  or  under  common  control 

13  with  the  employer. 

14  The  preceding  sentence  shall  only  apply  if  such  plan  ex- 

15  plicitly  provides  for  acquisition  or  retention  of  such  real  prop- 

16  erty  or  securities,  except  that  it  shall  apply  until  the  expira- 

17  tion  of  one  .year  from  the  effective  date  of  this  part  to  such 

18  plans  which  are  in  existence  on  the  date  of  enactment  and 

19  which  acquire  or  retain   such  real   property   or  securities 

20  without  explicit  provision  in  the  plan. 

21  (c)    Nothing  in  this  section  shall  be  construed  to  pro- 

22  hibit  any  fiduciary  from — 

23  (1)    receiving  any  benefit  to  which  he  may  be 

24  entitled  as  a  participant  or  beneficiary  in  the  plan  under 

25  which  the  fund  was  established,  so  long  as  the  benefit  is 
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1  computed  and  paid  on  a  basis  which  is  consistent  with 

2  the  terms  of  the  plan  as  applied  to  all  other  participants 

3  and  beneficiaries ; 

4  (2)    receiving   any   reasonable   compensation   for 

5  services  rendered,  or  for  the  reimbursement  of  expenses 

6  properly  and  actually  incurred,  in  the  performance  of 

7  his  duties  with  the  fund;  except  that  no  person  so  serv- 

8  ing  who  already  receives  full-time  pay  from  an  employer 

9  or  an  association  of  employers,  whose  employees  are 

10  participants  in   the   plan  under  which   the   fund   was 

11  established,   or  from  an  employee  organization  whose 

12  members  are  participants  in  such  plan  shall  receive  com- 

13  pensation  from  such  fund,  except  for  reimbursement  of 

14  expenses  properly  and  actually  incurred  and  not  other- 

15  wise  reimbursed ;  or 

16  (3)   serving  as  a  fiduciary  in  addition  to  being  an 

17  officer,  employee,  agent,  or  other  representative  of  a 

18  party  in  interest. 

19  (d)  Any  person  who  is  a  fiduciary  with  respect  to  a 

20  plan  who  breaches  any  of  the  responsibilities,  obligations, 

21  or  duties  imposed  upon  fiduciaries  by  this  title  shall  be  per- 

22  sonally  liable  to  make  good  to  such  plan  any  losses  to  the 

23  fund  resulting  from  each  breach,  and  to  restore  to  such  plan 

24  any  profits  of  such  fiduciary  which  have  been  made  through 

25  use  of  assets  of  the  fund  by  the  fiduciary  and  shall  be  subject 
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1  to  such  other  equitable  or  remedial  relief  as  the  court  may 

2  deem  appropriate,  including  removal  of  such  fiduciary.  A 

3  fiduciary  may  also  be  removod  for  a  violation  of  section  113 

4  of  this  Act. 

5  (e)    All  assets  of  any  employee  benefit  plan    (other 

6  than  any  contract  for  the  payment  of  annuities  which  is  guar- 

7  anteed  by  an  insurance  company  and  not  issued  to  a  trustee 

8  of  the  plan)  shall  be  held  in  trust  by  one  or  more  trustees. 

9  Such  trustee  or  trustees  shall  either  be  named  in  the  trust 

10  instrument  or  appointed  by  the  administrator  or  adminis- 

11  trators  and,  upon  acceptance  of  their  appointment,  shall  have 

12  exclusive  authority  and  discretion  to  manage,  and  exclusive 

13  control  of,  the  assets  of  the  plan  (subject  to  proper  directions 

14  of  the  administrator  which  are  made  under  the  terms  of 

15  the  plan  and  which  are  not  contrary  to  this  title  and  except 

16  to  the  extent  that  authority  to  manage,  acquire,  or  dispose 

17  of  assets  of  the  plan  is  delegated  to  one  or  more  investment 

18  managers).   If  the  assets  of  a  plan  are  held  by   two  or 

19  more  trustees — 

20  ( 1 )  each  shall  use  reasonable  care  to  prevent  a  co- 

21  trustee  from  committing  a  breach,  notwithstanding  lan- 

22  guage  to  the  contrary  in  the  trust  agreement;  and 

23  (2)  they  shall  jointly  manage  and  control  the  assets 

24  of  the  trust,  except  that  nothing  in  this  paragraph   (2) 

25  shall  preclude  any  agreement  authorized  by  the  trust 


3955 

58 

1  instrument    allocating    specific    responsibilities,    obliga- 

2  tions,  or  duties  among  trustees,  in  which  event  a  trustee 

3  to  whom  certain  responsibilities,  obligations,  or  duties 

4  have  not  been  allocated  shall  not  be  liable  by  reason  of 

5  this  paragraph    (2)    either  individually  or  as  n  trustee 
G  for  any  loss  resulting  to  the  fund  arising  from  the  acts  or 

7  omissions  to  act  on  the  part  of  another  trustee  to  whom 

8  such  responsibilities,  obligations,   or  duties   have  been 

9  allocated,  unless  the  trustee  to  whom  the  responsibilities, 

10  obligations,   or  duties  were  not  allocated   participated 

11  knowingly  in  the  activities  constituting  a  breach  of  the 

12  specific  responsibilities,  obligations,  or  duties  allocated 
] :;  to  any  other  trustee. 

14  (f)  No  fiduciary  shall  be  liable  with  respect  to  a  breach 

15  of  fiduciary  duty  under  this  title  if  such  breach  was  com- 
1G  mitted  before  he  became  a  fiduciary  or  after  he  ceased  to  be  a 

17  fiduciary. 

18  (g)    Except   as   provided   in   subsections    (a)  (1)  (15) 

19  and    (e)  (2)    of  this  section,  any  provision  in  an  agreement 

20  or  instrument   which   purports  to  relieve  a   fiduciary   from 

21  responsibility  or  liability  for  any  responsibility,  obligation, 

22  or  duty  under  this  part  shall  be  void  as  against  public  policy. 

23  (h)  No  action  may  be  commenced  under  subsection  (d) 

24  of  this  section  with  respect  to  a  fiduciary's  breach  of  any 
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1  responsibility,  duty,  or  obligation,  or  with  respect  to  a  viola- 

2  tion  of  section  1 13,  after  the  earlier  of — 

3  (1)   six  years  after   (A)    the  date  of  the  last  action 

4  which  constituted  a  part  of  the  breach  or  violation,  or 

5  (B)    in    the   case   of  an   omission,    the   latest   date   on 

6  which  the  fiduciary  could  have  cured  the  breach  or  vio- 

7  lation,  or 

8  (2)    three  years  after  the  earliest   date    (A)    on 

9  which  the  plaintiff  had  actual  knowledge  of  the  breach 

10  or  violation,  or   (B)   on  which  a  report  from  which  he 

11  could  reasonably  be  expected  to  have  obtained  knowl- 

12  edge  of  such  breach  or  violation  was  filed  with   the 

13  Secretary  under  this  part. 

14  (i)    Each  pension  plan  to  which  this  part  of  this  sub- 

15  title  applies  shall  provide  that   benefits  provided  under  the 

16  plan   may   not   be   assigned   or  alienated.    For   purposes   of 

17  the  preceding  sentence,  there  shall  not  be  taken  into  account 

18  any   voluntary  and   revocable  assignment   of  not   to  exceed 

19  10  percent  of  any  benefit  payment,  or  any  irrevocable  assign- 

20  ment  or  alienation  of  benefits  executed  before  June  1.  1974. 

21  PLAN     TERMINATION 

22  Sec.  112.   (a)  Subject  to  the  authority  of  the  Secretary 

23  under  section  501  of  this  Act  to  prescribe  an  alternative 

24  method  for  satisfying  this  section   (which  method  shall  take 

25  into  account  the  requirements  of  section  401  (a)  (4)    of  the 

26  Internal  Revenue  Code  of  1954)  — 


3957 


60 

1  (1)    upon  the  complete  termination  of  a  pension 

2  plan   (except  to  the  extent  that  such  plan  is  an  individ- 

3  ual  account  plan),  the  net  assets  of  the  plan  shall  he 

4  distributed  as  provided  in  subsection    (b)    through    (h) 

5  of  this  section ;  and 

6  (2)    upon  a  partial  tennination  of  a  pension  plan 

7  (except  to  the  extent  that  such  plan  is  an  individual 

8  account  plan) ,  a  portion  of  the  net  assets  shall  be  dis- 

9  tributed  as  provided  in  subsection  (i) . 

10  (b)  Subject  to  subsections   (c)   and   (e),  the  net  assets 

11  of  the  plan  shall  be  applied  in  accordance  with  the  follow- 

12  ing  priorities: 

13  (1)   First,  to  refund  to  each  participant  in  the  plan 

14  the  amount  of  contributions    (less  withdrawals)    made 

15  by  him,  less  the  amount  of  any  benefits   received  by 

16  him  under  the  plan  prior  to  termination, 

IT  (2)    Second,   to  pay  to   each  participant    (or  his 

18  beneficiaries)   in  the  plan  who   (A)   has  been  receiving 

19  benefits  under  the  plan  or    (B)    on  the  date  of  such 

20  termination,  has  reached  the  earliest  age  on  which  he 

21  could,  under  the  terms  of  the  plan,  elect  to  receive  re- 

22  tirement  benefits    (other  than  on  account  of  disability) 

23  under  the  plan,  the  present  value  of  his  nonforfeitable 

24  benefits,  reduced    (but  not  below  zero)    by  the  amount 
of  contributions  distributed  under  paragraph  ( 1 ) , 
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1  (3)    Third,  to  pay  to  each  participant  in  the  plan, 

2  other  than  a  participant  described  in  paragraph    (2) 

3  who  had  acquired  nonforfeitable  benefits  under  the  plan 

4  prior  to  termination  of  the  plan,  the  present  value  of 

5  such  nonforfeitable  benefits  reduced  (but  not  below  zero) 

6  by  the  amount  of  contributions  distributed  under  para- 

7  graph  (1), 

8  (4)   Fourth,  to  pay  to  any  participant  in  the  plan, 

9  to  the  extent  his  accrued  benefit  is  not  payable  under 

10  paragraphs    (2)    and    (3),  the  present  value  of  such 

11  benefit  reduced   (but  not  below  zero)  by  the  amount  of 

12  contributions  distributed  under  paragraph   (1). 

13  (c)  (1)    If  the  net  assets  of  a  plan  are  insufficient  to 

14  meet  all  the  liabilities  for  the  participants  described  in  sub- 

15  section  (b)  and  the  level  of  benefits  under  the  plan  has  been 

16  increased  within  the  five-year  period  preceding  termination 

17  by  reason  of  a  plan  amendment  affecting  the  benefit  sched- 

18  ule,  then  the  net  assets  shall  be  distributed  as  follows  (except 

19  as  otherwise  provided  in  regulations  of  the  Secretary  in  cases 

20  (i)    where  a  change  in  the  benefit  schedule  during  such 

21  period  resulted  in  a  decrease  in  benefits  for  any  class  of 

22  participant,    (ii)    where   the   amount  of  the  present  value 

23  of  the  benefits  of  any  class  of  participant  cannot  be  deter- 

24  mined  under  this  subsection,  or   (iii)   where  the  distribution 
23  of  assets  to  participants  described  in  subsection    (b)  (4)    of 
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this  section  would  result  in  the  payment  of  deferred  pension 
benefits  of  less  than  $10  per  month  to  such  participants)  : 
(A)  After  satisfying  the  first  priority  class  in  sub- 
section (b),  any  remaining  assets  shall  be  distributed 
to  the  participants  from  the  second  through  the  fourth 
priority  classes  using  the  earliest  benefit  formula  in 
effect  during  the  past  five  years   (but  using  vesting  and 

8  eligibility  provisions  in  elTect  on  date  of  plan  termina- 

9  tion). 

10  (B)    Any  remaining  net  assets  shall  be  distributed 

11  to   each   participant  in   the   second   through   the  fourth 

12  priority  classes  using  the  increment   (over  such  earliest 

13  benefit  formula)   of  the  second  earliest  benefit  formula  in 

14  effect  during  the  past  five  years  (but  using  vesting  and 
la  eligibility  provisions  in  effect  on  date  of  plan  termina- 
10  tion). 

17  (C)    Any  remaining  net  assets  shall  be  distributed 

18  as  above  using  each  successive  increment  of  each  suc- 

19  ccssive  benefit  formula  in  effect  in  such  period    (but 

20  using  vesting  and  eligibility  provisions  in  effect  on  date 

21  of   plan    termination)    until    all    net    assets    have   been 

22  distributed. 

2:5  (2)    If  after  the  application  of  paragraph    (1)    of  this 

24  subsection,  the  aggregate  amount  of  distribution  of  assets 
2-")     of  the  plan  available  for  distribution  to  any  class  of  partic- 
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1  ipants  specified  under  subsection    (b)    does  not  satisfy  the 

2  aggregate  liabilities  to  such  participants    (determined  after 

3  the  application  of  paragraph    ( 1 )  ) ,  then  an  amount  shall 

4  be  distributed  to  each  such  participant  which  bears  the  same 

5  ratio  to  the  liability  to  him  under  this  section    (after  the 

6  application  of  paragraph   (1)  )   as  the  aggregate  of  such  ag- 

7  gregate  amount  of  assets  bears  to  the  aggregate  liability  to  all 

8  participants  in  such  class;  except  that  the  plan  may  pro- 

9  vide  that  the  claims  of  a  part  of  any  such  class   (established 

10  on  the  basis  of  age  or  length  of  service  or  both)  will  receive 

11  priority  over  the  remainder  of  such  class. 

12  (d)  (1)   Any  assets  remaining  after  the  satisfaction  of 

13  the  liabilities  described  in  subsection    (b)   which  are  attrib- 

14  utablc  (under  regulations  of  the  Secretary)  to  accumulated 
1<3  investment  earnings  on  employee  contributions  shall  be 
1G  ratably  distributed  to  the  employee  contributors  according 
]  7  to  their  rate  of  contribution. 

18  (2)   Any  assets  remaining  after  satisfaction  of  liabilities 

19  described  in  subsection   (b)   and  paragraph   (1)   of  this  sub- 

20  section  shall  be  used  to  satisfy  any  such  liabilities    (other 

21  than  those  described  in  subsection  (b)   and  paragraph   (1)  ) 

22  as  the  plan  may  set  forth  as  being  payable  only  if  the  plan 

23  terminates. 

24  (3)    Any  assets  remaining  after  the  satisfaction  of  all 

25  the  liabilities  described   in   subsection   (b)    and  paragraphs 
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1  (1)  and  (2)  of  this  subsection  may,  upon  application  to  the 

2  Secretary  and  after  notice,  hearing,  and  a  finding  that  the 

3  purposes  of  this  subsection  has  been  complied  with,  be  dis- 

4  tributed  as  provided  in  the  plan.  If  the  plan  has  no  provision 

5  for  such  distribution,  such  assets  shall  be  distributed  pro 

6  rata  to  each  person  otherwise  receiving  a  distribution  under 

7  this  section. 

8  (e)  (1)    The  aggregate  reductions  which  are  made  in 

9  amounts    distributed    to    a    participant    under    subsections 

10  (b)    (2),  (3),  and  (4)  or  under  subsection  (c)  and  which 

11  are  attributable  to  contributions  returned  under  subsection 

12  (b)  (1)    may  not  exceed  the  aggregate  contributions  re- 

13  turned  to  such  participant  under  subsection  (b)(1). 

14  ( 2 )  In  the  case  of  a  plan  to  which  only  participants  con- 

15  tribute,  subsection  (b)  shall  be  applied  by  reversing  the  pri- 

16  orities  set  forth  in  paragraphs  (1)  and  (2)  of  such  subsec- 

17  tion  and  by  deducting  amounts  received  under  paragraph 

18  (2)   from  amounts  otherwise  due  under  paragraph    (1). 

19  (f)   For  purposes  of  this  section,  the  term  "net  assets" 

20  means  the  assets  of  a  plan  less  (1)  reasonable  administrative 

21  expenses  of  termination,  and   (2)   assets  of  the  plan  which 

22  are  irrevocably  allocated  to  accounts  of  individual  partici- 

23  pants  in  accordance  with  a  plan  provision  which  has  been  in 

24  effect  for  at  least  two  years  prior  to  plan  termination. 
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1  (g)   The  Secretary  shall  issue  regulations  to  define  ac- 

2  ceptable  methods  for  paying  to  each  participant  the  value  of 

3  his  account,  as  determined  under  the  priority  distribution  of 

4  assets  in  this  section.  Such  methods  shall  provide  (to  the  ex- 

5  tent  feasible)  for  the  payment  of  the  value  of  the  participant's 

6  account  as  a  monthly  pension. 

7  (h)  Any  plan  which  provides  that  participants  may  elect 

8  to  have  retirement  benefits  paid  in  the  form  of  one  of  several 
f)  types  of  annuities  and  which  terminates  under  this  section 

]o  shall  permit  all  participants  who  have  terminated  service 
]  l  under  the  plan  to  make  such  an  election. 
12  (i)  (1)  In  the  event  of  a  complete  or  partial  termina- 
ls tion  of  a  plan,  the  plan  shall  file  a  special  report  on  such 
H  forms  and  in  such  manner  as  the  Secretary  may  prescribe 
] .")  to  carry  out  the  purposes  of  this  section. 
](i  (2)  (A)   A  plan  shall  file  a  report  (as  required  in  para- 

17  graph   (1)  ),  and  the  Secretary  shall  make  a  determination 

18  as  to  whether  or  not  a  partial  termination  has  occurred,  if 
]<)  the  present  value  of  the  accrued  benefits  (whether  for- 
2()  feitable  or  nonforfeitable,  but  excluding  the  present  value 

21  of  any  benefit  to  the  extent  that  the  employee  had  an  hn- 

22  mediate  right  to  receive  such, benefit  upon  exclusion  from 
■_>:i  coverage)  for  all  employees  excluded  from  coverage  (for 
lit  any  reason)  in  any  period  of  five  consecutive  plan  years 
•j.-,  equals  or  exceeds  25  per  centum  of  the  present  value  of 
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1  the  accrued  benefits  for  all  plan  participants  determined  as 

2  of  the  close  of  any  plan  year  in  such  five-year  period. 

3  (B)   In  the  event  the  Secretary  determines  a  partial 

4  termination  has  occurred,  the  net  assets  shall  be  distributed 

5  to  the  participants  and  beneficiaries  giving  rise  to  the  partial 

6  termination  in  accordance  with  subsections  (b)  through  (h) 

7  of  this  section  as  if  a  complete  termination  had  occurred. 

8  (3)   The  term  "partial  plan  termination"  for  purposes 

9  of  this  section  shall  be  defined  by  the  Secretary  by  regula- 

10  tion.  Such  regulations  shall  provide  that  whether  or  not  a 

11  partial  termination  of  a  pension  plan  occurs  when  a  group 
32  of  participants  who  have  been  covered  by  the  plan  is  sub- 

13  sequently  excluded  from  such  coverage  either  by  reason  of 

14  an  amendment  to  the  plan,  or  because  of  any  event  or  cir- 

15  cumstance  substantially  beyond  their  control,  shall  be  deter- 

16  mined  on  the  basis  of  all  the  facts  and  circumstances;  and 

17  whether  or  not  a  partial  termination  occurs  when  benefits 

18  or  employer  contributions  are  reduced,  or  the  eligibility  or 

19  vesting  requirements  under  the  plan  are  made  more  restric- 

20  tive  shall  be  determined  on  the  basis  of  all  the  facts  and  cir- 

21  cumstances. 

22  PROHIBITION   AGAINST  CERTAIN   PERSONS  HOLDING 

23  OFFICE 

24  Sec.  113.   (a)   No  person  who  has  been  convicted  of, 

25  or  has  been  imprisoned  as  a  result  of  his  conviction  of,  rob- 
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1  bery,  bribery,  extortion,  embezzlement,  fraud,  grand  larceny, 

2  any  crime  described  in  section  9(a)  (1)   of  the  Investment 

3  Company  Act  of  1940    (15  U.S.C.  80ar-9  (a)  (1)),  or  a 

4  violation  of  any  provision  of  this  title,  or  a  violation  of  section 
3  302  of  the  Labor  Management  Relations  Act,   1947    (29 

6  U.S.C.  186) ,  or  a  violation  of  chapter  63  of  title  18,  United 

7  States  Code,  or  a  violation  of  section  874,  1027,  1503,  1505, 

8  1506,  1510,  1951,  or  1954  of  title  18,  United  States  Code, 

9  or  a  violation  of  the  Labor-Management  Reporting  and  Dis- 

10  closure  Act  of  1959    (29  U.S.C.  401),  or  conspiracy  to 

11  commit  any  such  crimes  or  attempt  to  commit  any  such 

12  crimes,  or  a  crime  in  which  any  of  the  foregoing  crimes  is 

13  an  element,  shall  serve  or  be  permitted  to  serve — 

14  (1)  as  an  administrator,  officer,  trustee,  custodian, 

15  counsel,  agent,  or  employee  of  any  employee  welfare 

16  or  pension  benefit  plan,  or 

1"  (2)    as  a  consultant  to  any  employee  welfare  or 

18  pension  benefit  plan, 

19  during  or  for  five  years  after  such  conviction  or  after  the 

20  end  of  such  imprisonment,  whichever  is  the  later,  unless 

21  prior  to  the  end  of  such  five-year  period,  in  the  case  of  a 

22  person   so   convicted   or  imprisoned,    (A)    his   citizenship 

23  rights,  having  been  revoked  as  a  result  of  such  conviction, 

24  have  been  fully  restored,  or   (B)    the  Board  of  Parole  of 
23  the  United  States  Department  of  Justice  determines  that 
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1  such  person's  service  in  nny  capacity  referred  to  in   para- 

2  graph   (1)   or   (2)   would  not  be  contrary  to  the  purposes  of 

3  this  title.  Prior  to  making  any  such  determination  the  Board 

4  shall  hold  an  administrative  hearing  and  shall  give  notice 

5  of  such  proceeding  by  certified  mail  to  the  State,  county, 

6  and  Federal  prosecuting  officials  in  the  jurisdiction  or  juris- 

7  dictions  in  which  such  person  was  convicted.  The  Board's 

8  determination   in  any  such   proceeding  shall  be  final.   No 
y  person  shall  knowingly  permit  any  other  person  to  serve 

10  in  any  capacity  referred  to  in  paragraph   (1)   or  (2)   in  vio- 

11  lation  of  this  subsection.  Notwithstanding  the  preceding  pro- 
J2  visions  of  this  subsection,  no  corporation  or  partnership  will 

13  be  precluded  from  acting  as  an  administrator,  trustee,  cus- 

14  todian,  counsel,  agent,  or  employee  of  any  employee  benefit 

15  plan  or  as  a  consultant  to  any  employee,  welfare,  or  pension 
10  benefit  plan  without  a  notice,  hearing,  and  determination 

17  by  the  Secretary  that  such  service  would  be  inconsistent  with 

18  the  intention  of  this  section. 

19  (b)    Any  person  who  intentionally  violates  this  section 

20  shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not 

21  more  than  one  year,  or  both. 

22  (c)  For  the  purposes  of  this  section : 

23  (1)  A  person  shall  be  deemed  to  have  been  "con- 
2'.  victed"  and  under  the  disability  of  "conviction"  from 
2.1  the  date  of  the  judgment  of  the  trial  court  or  the  dnte  of 
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1  the  final  sustaining  of  such  judgment  on  appeal,  which- 

2  ever  is  the  later  event. 

3  (2)  The  term  "consultant"  means  any  person  who, 

4  for  compensation,  advises  or  represents  an  employee 
.")  benefit  plan  or  who  provides  other  assistance  to  such 
(>  plan,  concerning  the  establishment  of  operation  of  such 

7  plan. 

8  ('.))    A  period  of  parole  shall  not  be  considered  as 

9  part    of   a    period   of   imprisonment. 

10  (d)    This  section  shall  not  apply  to  a  conviction  for  a 

11  crime  committed  before  the  date  of  enactment  of  this  Act. 

12  ADVISORY  COUNCIL 

13  Sec.  114.  (a)  There  is  hereby  established  an  Advisory 
11  Council  on  Employee  Welfare  and  Pension  Benefit  Plans 
i:>  (hereinafter  referred  to  as  the  "Council")  which  shall  con- 

16  sist  of  fifteen  members  to  be  appointed  in  the  following  man- 

17  ner:  One  from  the  insurance  field,  one  from  the  corporate 
IS  trust  field,  one  qualified  public  accountant  (as  defined  in 
1 5i  section  104(a)  (3)  (C)    of  this  Act),  one  enrolled  actuary, 

20  three  from  management,   three  from   labor,    one   from   the 

21  investment    management   field,    and    one    from    the    multi- 

22  employer  benefit  plan  field,  all  appointed  by  the  Secretary 

23  from  among  persons  recommended  b}7  organizations  in  the 
21  respective  groups;  and  three  representatives  of  the  general 
2.",  public  appointed  by  the  Senvl-u  v. 
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1  (b)   It  shall  be  the  duty  of  the  Council  to  advise  the 

2  Secretary  with  respect  to  the  carrying  out  of  his  functions 

3  under  this  title,  and  to  submit  to  the  Secretary  recommenda- 

4  tions  with  respect  thereto.  The  Council  shall  meet  at  least 

5  twice  each  year  and  at  such  other  times  as  the  Secretary 

6  requests.  At  the  beginning  of  each  regular  session  of  the 

7  Congress,  the  Secretary  shall  transmit  to  the  Senate  and 

8  House  of  Representatives  each  recommendation  which  he 

9  has  received  from  the  Council  during  the  preceding  calendar 

10  year  and  a  report  covering  his  activities  under  this  title  for 

11  the  preceding  fiscal  year,  including  full  information  as  to  the 

12  number  of  plans  and  their  size,  the  results  of  any  studies 

13  he  may  have  made  of  such  plans  and  this  title's  operation  and 

14  such  other  information  and  data  as  he  may  deem  desirable  in 

15  connection  with  employee  welfare  and  pension  benefit  plans'. 

16  (c)  The  Secretary  shall  furnish  to  the  Council  an  execu- 

17  tive  secretary  and  such  secretarial,  clerical,  and  other  services 

18  as  are  deemed  necessary  to  the  conduct  of  its  business.  The 

19  Secretary  may  call  upon  other  agencies  of  the  Government 

20  for  statistical  data,  reports,  and  other  information  which  will 

21  assist  the  Council  in  the  performance  of  its  duties 

22  (d)  (1)   Members  of  the  Council  shall  each  be  entitled 

23  to  receive  the  daily  equivalent  of  the  annual  rate  of  basic  pay 

24  in  effect  for  grade  CIS— 1 R  of  the  General  Schedule  for  each 
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1  day   (including  travel  time)  during  which  they  are  engaged 

2  in  the  actual  performance  of  duties  vested  in  the  Council. 

3  (2)  While  away  from  their  homes  or  regular  places  of 

4  business  in  the  performance  of  services  for  the  Council,  mem- 

5  bers  of  the  Council  shall  be  allowed  travel  expenses,  includ- 
G  ing  per  diem  in  lieu  of  subsistence,  in  the  same  manner  as 

7  persons  employed  intermittently  in  the  Government  service 

8  are  allowed  expenses  under  section  5703  (b)  of  title  5  of  the 

9  United  States  Code. 

10  (e)  Section  14(a)  of  the  Federal  Advisory  Committee 

11  Act  (relating  to  termination)  shall  not  apply  to  the  Council. 

12  BEPEAL  AND  EFFECTIVE  DATE 

13  Sec.  115.  (a)  (1)  The  Welfare  and  Pension  Plans  Dis- 

14  closure  Act  is  repealed ;  except  that  such  Act  shall  continue  to 

15  apply  to  any  conduct  which  occurred  before  the  effective  date 

16  of  this  part. 

17  (2)  (A)    Section  664  of  title  18,  United  States  Code, 
1&  is  amended  by  striking  out  "any  such  plan  subject  to  the  pro- 

19  visions  of  the  Welfare  and  Pension  Plans  Disclosure  Act" 

20  and  inserting  in  lieu  thereof  "any  employee  benefit  plan 

21  subject  to  any  provision  of  title  I  of  the  Employee  Benefit 

22  Security  Act  of  1974". 

23  (B)  (i)    Section  1027  of  such  title  18  is  amended  by 

24  striking  out  "Welfare  and  Pension  Plans  Disclosure  Act" 
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1  and  inserting  in  lieu  thereof  "title  I  of  the  Employee  Bene- 

2  fit  Security  Act  of  1974";  and  hy  striking  out  "Act"  each 

3  place  it  appears  and  inserting  in  lieu  thereof  "title". 

4  (ii)   The  heading  for  such  section  is  amended  by  strik- 

5  ing  out  "Welfare  and  Pension  Plans  Disclosure  Act"  and 

6  inserting  in  lieu  thereof  "Employee  Benefit  Security  Act  of 

7  1974". 

8  (iii)  The  table  of  sections  of  chapter  47  of  such  title  18 

9  is  amended  by  striking  out  "Welfare  and  Pension  Plans  Pis- 

10  closure  Act"  in  the  item  relating  to  section  1027  nnd  in- 

11  serting  in  lieu  thereof  "Employee  Benefit  Security  Act  of 

12  1974." 

13  (C)  Section,  1954  of  such  title  18  is  amended  by  strik- 
■"  ing  out  "any  such  plan  subject  to  the  provisions  of  the  Wol- 
***  fare  and  Pension  Plans  Disclosure  Act,  as  amended"  and 
-*"  inserting  in  lieu  thereof  "any  employee  welfare  benefit  plan 

17  or  any  employee  pension  benefit  plan,  respectively,  subject 

18  to  any  provision  of  title  I  of  the  Employee  Benefit  Security 
Act   of    1974";   and   by   striking   out    "sections    3(3)    and 

20    5(b)    (1)   and   (2)   of  the  Welfare  and  Pension  Plans  Dis- 

21 

closure  Act.  as  amended"  and  inserting  in  lieu  thereof  "sec- 

tions  3(4)    and  3(16)    of  the   Employee  Benefit   Security 

23    Act  of  1974". 
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1  (b)   Except  as  provided  in  subsection    (c),  this  part 

2  (iiirltuliiig  the  amendments  and  repeal  made  by  subsection 

o  (a)  )  shall  take  (fleet  six  months  after  the  date  of  enactment 

4  of  this  Act. 

5  (c)  The  provisions  of  this  title  authorizing  the  Secretary 
U  to  promulgate  regulations  shall  take  effect  on  the  date  of 
7  enactment  of  this  title. 

(d)    In  order  to  provide  for  an  orderly  disposition  of 

9  any  investments  held  on  the  date  of  enactment  of  this  Act, 

10  the  retention  of  which  would  be  prohibited  by  section  111  (b) 

11  (1)  (C) ,  and  in  order  to  protect  the  interest  of  the  fund  and 

12  its  participants  and  beneficiaries,  a  fiduciary'  may  in  his 
?:'  discretion  effect  the  disposition  of  such  investment  within 
14  three  years  after  the  date  of  enactment  of  this  Act  or  within 

13  such  additional  time  as  the  Secretary  may  by  rule  or  regula- 
1G  tion  allow,  and  such  action  shall  be  deemed  to  be  in  com- 
17  pliance  with  section  111  (b)  (1)  (C). 

is  Part  2— Vesting 

19  COVERAGE 

.  201.    (a)    Except  as  provided  in  subsection    (b) 

L'l  this  part  shall  apply  to  any  employee  pension  benefit  plan — 

22  (l)   if  it  is  established  or  maintained  by  an  em- 

2:3  ployer   engaged   in    commerce    or   in    any   industry    or 

2  1  activity  affecting  commerce  or  by   such   employer   to- 

20  gether    with    any    employee    organization    representing 
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1  employees  engaged  in  commerce  or  in  any  industry  or 

2  activity  affecting  commerce ;  or 

3  (2)   if  such  plan  is  established  or  maintained  by  any 

4  employer  or  by  any  employer  together  with  any  em- 

5  ployee  organization  and  if,  in  the  course  of  its  activities, 
G  such  plan,   directly   or  indirectly,   uses   any  means   or 

7  instruments  of  transportation  or  communication  in  inter- 

8  state  commerce  or  the  mails. 

IJ  (b)   This  part  shall  not  apply  to  any  employee  pension 

10  benefit  plan  if — 

11  (1)   such  plan  is  a  governmental  plan  (as  defined  in 

12  section  3  (33)  )  : 

13  (2)   such  plan  is  a  church  plan   (as  defined  in  sec- 

14  tion  3  (34)  )  with  respect  to  which  no  election  has  been 

15  made  under  subsection  (c)  ; 

16  (3)  such  plan  is  established  and  maintained  outside 

17  the  United  States  primarily  for  the  benefit  of  persons 

18  who  are  not  citizens  of  the  United  States : 

lf>  (4)    such  plan  is  a  supplementary  plan; 

2U  (5)   such  plan  is  unfunded  and  is  maintained  by  an 

2i  employer  primarily  for  the  purpose   of  providing  de- 

22  ferred  compensation  for  a  select  group  of  management 

-j:',  or  highly  compensated  employees : 

L'-|  (6)    such  plan  i^  established  and  maintained  by  a 

25  fraternal  societv,  order,  or  association  described  in  sec- 
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1  t'mn  501  (c)    (8)  or  (9)  of  the  Internal  Revenue  Code 

2  of  1954;  or 

3  (7)    such  plan  is  established  and  maintained  by  a 

4  labor  organization  described  in  section  501  (c)  (5)    of 

5  the  Internal  Revenue  Code  and  such  plan  does  not  at 

6  any  time  after  the  date  of  enactment  of  this  Act  provide 

7  for  employer  contributions. 

8  (c)  (1)   If  the  church  or  convention  or  association  of 

9  churches  which  maintains  any  church  plan  makes  an  election 

10  under  this  subsection   (in  such  form  and  manner,  and  with 

11  such   official,  as  may  be  prescribed  by  regulations),  then 

12  this  part  shall  apply  to  such  church  plan  as  if  this  section 

13  did  not  contain  an  exclusion  for  church  plans. 

14  (2)   An  election  under  this  subsection  with  respect  to 

15  any  church  plan  shall  be  binding  with  respect  to  such  plan, 

16  and,  once  made,  shall  be  irrevocable. 

17  ELIGIBILITY  REQUIREMENTS 

18  Sec.  202.    (a)    Except  as  provided  in  subsection   (b), 

19  no  pension  plan  subject  to  this  part  shall  require  as  a  con- 

20  dition  of  participation  in  the  plan,  that  an  employee  complete 

21  a  period  of  service  with  the  employer  or  employers  maintain- 

22  ing  the  plan  extending  beyond  any  of  the  following  dates : , 

23  (1)    in  the  case  of  an  employee   who  begins  his 

24  period  of  service  on  or  after  the  date  he  attains   the 

25  age  of  24,  the  date  on  which  he  completes   1  year  of 

26  service ;  or 
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1  (2)    in  the  case  of  an  employee  who  begins  his 

2  period    of    service    before    he    attains    the    age    of    24, 

3  the  date  on  which  he  completes  3  years  of  service  or 

4  the  date  on  which  he  attains  25  years  of  age,  which- 

5  ever  date  is  earlier. 

g  (b)  (1)    In  the  case  of  any  plan  which  provides  that 

7  after  three  years  of  service  each  participant  has  a  right  to  100 

8  per  centum  of  his  accrued  benefit  under  the  plan  which  is 

9  nonforfeitable  at  the  time  such  benefit  accrues,  subsection 
10  (a)  (1)  shall  be  applied  by  substituting  "3  years  of  service" 

2 1  for  "1  year  of  service". 

22  (2)    A  defined  benefit  plan  may  exclude  from  partici- 

23  pation  in   the   plan  any  person  whose   employment  com- 

14  mences  at  an  age  which  is  greater  than  the  regular  retire- 

15  ment  age  under  the  plan  reduced  by  five  years. 

16  NONFORFEITABLE   BENEFITS 

17  Sec.  203.    (a)   Every  pension  plan  subject  to  this  part 

18  shall  provide  rights  to  participants  to  receive  nonforfeitable 

19  pension  benefits  as  follows : 

20  (1)   A  participant's  rights  in  his  accrued  benefit  under 

21  the  plan  derived  from  his  own  contributions  shall  be  non- 
22  forfeitable. 

23  (2)    A  participant's  rights  to  accrued  benefits  derived 

24  from  employer  contributions  shall  be  nonforfeitable  in  ac- 

25  cordance  with  one  of  the  following  alternatives: 

26  (A)  A  pension  plan  may  provide  that  the  rights  of 
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1  the  employees  to  receive  100  per  centum  of  the  accrued 

2  benefit  derived  from  employer  contributions  shall  be  non- 

3  forfeitable  after  a  specified  period  of  service  not  to  exceed 

4  ten  years. 

5  (B)  A  pension  plan  may  provide  that  an  employee 

6  who  has  at  least  five  years  of  service  has  a  nonforfeit- 

7  able  right  to  a  percentage  of  his  accrued  benefit  derived 

8  from  employer  contributions.  The  percentage  shall  not 

9  be  less  than  the  percentage  determined  under  the  fol- 
io lowing  table : 

Nonforfeitable 
Years  of  service :  percentage 

5 25 

6 30 

7 35 

8 40 

9 45 

10 "  50 

11 60 

12 70 

13 80 

14 90 

15  or  more 100 

11  (C)    A  pension  plan  satisfies  the  requirements  of 

12  this  paragraph  if,  under  the  plan — 

13  (i)   in  the  case  of  an  active  participant,  who 

14  has  at  least  five  years  of  service,  and  with  respect  to 

15  whom  the  sum  of  his  age  and  years  of  service  equals 

16  or  exceeds  forty-five,  the  participant  has  a  nonfor- 

17  feitable  right  to  at  least  50  per  centum  of  his  ac- 

18  crued  benefit  derived  from  employer  contributions, 

19  and 

20  (H)    for  each  year  of  service  after  such  par- 


3975 

78 

1  ticipant    first   satisfies    the    requirements    of   clause 

2  (i).   the  nonforfeitable   percentage  of  his  accrued 

3  benefit  so  derived  is  not  less  than  the  percentage 

4  determined  under  the  following  table: 

Additional  \pars  of  forfeitable 

service :    '  perrentnge 

1 60 

■2 

3  - 

4  .  90 

5 100 

5  (I))   In  the  case  of  a  pension  plan  in  existence  on 

6  January  1,  1974,  for  the  first  five  plan  years  of  the  plan 

7  to  which  this  section  applies,  in  lieu  of  the  nonforfeitable 

8  percentages   set  forth   in  subparagraph    (A),    (B).  or 

9  (C),  as  the  case  may  be,  the  nonforfeitable  percentage 
10  shall  be  the  following  percentage  of  the  applicable  non- 
11  forfeitable  percentage  determined  under  such  sub- 
12  paragraph : 

Percentage  of  applicable  non- 
forfeitable percentage  de- 
Plan  year  to  which  this  termined  under  subparagraph 
section  applies:  A    . 

1 50 

2 60 

3 70 

4 80 

5 90 

13  (3)    Notwithstanding  the  provisions  set  forth  in  pam- 

14  graphs  ( 1 )  and  (2)  of  this  subsection,  if  the  pension  plan  is  a 

15  class  year  plan,  then  such  plan  shall  provide  that  the  partici- 

16  pant  shall  acquire  a  nonforfeitable  right  to  100  per  centum  of 

17  his  rights  to  or  derived  from  the  contributions  of  the  employer 

18  on  his  behalf  with  respect  to  any  plan  year,  not  later  than 
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1  the  end  of  the  fifth  year  following  the  year  for  which  such 

2  contribution  was  made.  For  the  purposes  of  this  paragraph, 

3  the  term  "class  year  plan"  means  a  profit-sharing  or  stock 

4  bonus  plan  which  provides  for  the  separate  nonforfeitability 

5  of  employee  rights  to  or  derived  from  the  contributions  for 

6  each  plan  year. 

7  (b)  (1)    In  computing  the  period  of  service  under  the 

8  plan  for  purposes  of  determining  the  nonforfeitable  pcrcent- 

9  age  under  subsection  (a) ,  a  participant's  entire  service  with 

10  the  employer  or  employers  contributing  to  or  maintaining 

11  the  plan    (or  the  entire  period  during  which  contributions 

12  were  made  by  or  on  behalf  of  such  individual  in  the  case  of 

13  a  plan  which  employers  do  not  maintain  or  contribute  to) 

14  shall  be  taken  into  account,  except  that  the  following  may  be 

15  disregarded : 

16  (A)   service  during  a  period  for  which  the  partici- 

17  pant  declined  to  contribute  to  a  plan  requiring  employee 

18  contributions ; 

19  (B)    service  with  an  employer  during  any  period 

20  for  which  the  employer  did  not  maintain  the  plan; 

21  (C)   seasonal  service  not  taken  into  account  under 

22  section  206  (a)  (3)  ; 

23  (D)    service  broken  by  periods   of  suspension   of 

24  employment,  if  the  rules  governing  such  breaks  in  em- 

25  ployment  are  permissible  under  paragraph   (4)   of  sec- 

26  tion206(a)  ;  and 
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1  (E)    service  before  January   1,    1969,   unless  the 

2  participant  has  had  at  least  five  years  of  service  after 

3  December  31,  1968. 

4  (2)   Notwithstanding  paragraph    (1),  for  purposes  of 

5  determining  the  individual's  accnied  benefit  under  the  plan, 

6  the  plan  may  disregard  service  performed  by  the  employee 

7  with  respect  to  which  he  has  received — 

8  (A)  a  distribution  of  the  present  value  of  his  entire 

9  nonforfeitable  benefit  if  such  distribution  was  less  than 

10  $1,750,  or 

11  (B)   a  distribution  of  the  present  value  of  his  non- 
12  forfeitable  benefit  attributable  to  such  service  which  he 

13  elected  to  receive. 

14  Subparagraph    (A)    of  the  preceding  sentence  shall  apply 

15  only  if  such  distribution  was  made  on  termination  of  the 

16  employee's  participation  in  the  plan.  Subparagraph    (B)   of 

17  such  sentence  shall  apply  only  if  such  distribution  was  made 

18  on  termination  of  the  employee's  participation  in  the  plan  or 

19  under  such  other  circumstances  as  may  be  provided  under 

20  regulations  prescribed  by  the  Secretary. 

21  (c)  Nothing  contained  in  this  part  shall  be  construed  to 

22  prohibit  any  plan  provision  adopted  pursuant  to  regulations 

23  of  the  Secretary  of  the  Treasury  or  his  delegate  under  section 

24  401  (a)  (4)   of  the  Internal  Revenue  Code  of  1954  to  pre- 

25  elude  discrimination. 

26  (d)  No  pension  plan  subject  to  this  part  to  which  em- 
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1  ployees  contribute  shall  provide  for  forfeiture  of  a  partici- 

2  pant's  accrued  benefit  derived  from  employer  contributions 

3  (whether  or  not  otherwise  nonforfeitable) ,  solely  because  of 

4  withdrawal  by  such  employee  of  amounts  attributable  to  his 

5  own  contributions. 

6  (e)  Each  plan  to  which  this  part  applies  shall  specify 

7  which  of  the   schedules   described   in   subparagraph    (A), 

8  (B),  or  (C)  of  subsection   (a)  (2)   shall  be  the  applicable 

9  minimum  schedule  for  purposes  of  such  plan.  A  plan  amend- 

10  ment  may  not  change  any  vesting  schedule  under  the  plan 

11  if  the  nonforfeitable  percentage  of  the  accrued  benefit  derived 

12  from  employer  contributions    (determined  for  any  year  of 

13  service)    of  any  employee  who  is  a  participant  in  the  plan 

14  on  the  date  such  amendment  is  adopted  or  on  the  date  such 

15  amendment  becomes  effective  is  less  than  such  nonforfeitable 

16  percentage  computed  under  the  plan  without  regard  to  such 

17  amendment. 

18  (f)  (1)   Except  as  provided  in  paragraph    (2)   or  pur- 

19  suant  to  section  501,  a  plan  may  not  be  amended  in  a 

20  manner  which  reduces  benefits  which  accrued  before  the 

21  plan  year  preceding  the  plan  year  in  which  the  amendment 

22  is  adopted.  For  the  purposes  of  this  subsection,  any  amend- 

23  ment  applying  to  a  plan  year  which — 

24  (A)    is  adopted  after  the  close  of  such  plan  year 

25  but   no   later   than    the    time    prescribed    by   law     (in- 

26  eluding  extensions)    for  filing   the   tax   returns   of   the 
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1  employer  sponsoring  the  plan  for  the  taxable  year  with 

2  which  or  within  which  the  plan  year  ends    (or  in   the 

3  ease  of  a  multiemployer  plan,  no  later  than  2  years  after 

4  the  close  of  such  plan  year),  and 

5  (B)    does  not  reduce  the  accrued  benefit  of  any 

6  participant  determined    (without  regard  to  such  amend- 

7  ment)  as  of  the  beginning  of  the  first  plan  year  to  which 

8  the  amendment  applies, 

9  shall,  at  the  election  of  the  plan  administrator,  be  deemed 

10  to  have  been  made  on  the  first  day  of  such  plan  year. 

11  (2)    Paragraph    (1)    shall  not  prohibit  a  plan  amend- 

12  ment  which,  not  later  than  one  year  after  the  adoption  of  an 

13  earlier  amendment,  abrogates  such  earlier  amendment. 

14  (g)   Notwithstanding  any  other  provision  of  this  part, 

15  a  pension  plan  may  allow  for  nonforfeitable  benefits  after  a 

16  lesser  period  and  in  a  greater  amount  than  is  required  by 

17  this  section. 

18  DISTRIBUTION    OF   BENEFITS 

19  Sec.  204.  (a)  Nonforfeitable  benefits  accrued  by  termi- 

20  nated  participants  may  be  distributed  in  the  manner  set  forth 

21  in  the  plan  for  payment  of  regular  retirement  benefits;  except 

22  that  (1)  distribution  of  such  benefits  shall,  at  the  election  of 

23  the  terminated  participant,   commence  not  later  than   the 

24  earlier  of  the  first  date  that  a  participant  who  is  not  a  termi- 

25  nated  participant,  with  the  same  credited  service  under  the 
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1  plan,  could  have  exercised  any  unrestricted  option  under 

2  the  plan  to  receive  regular  retirement  benefits,  or  age  sixty- 

3  five,  and  (2)  the  manner  of  distribution  set  forth  in  the  plan 

4  shall  be  the  same  for  the  benefits  paj'able  to  both  those 

5  who  were  participants  within  the  twelve  months  immedi- 

6  ately  prior  to  making  application  to  receive  regular  retirement 

7  benefits  and  those  who  terminated  participation  prior  to  the 

8  twelve   months   preceding   application   to   receive   regular 

9  retirement  benefits.  For  purposes  of  this  section,  the  term 

10  "terminated   participant"    means   a   participant   for  whom 

11  service  is  no  longer  being  credited  under  the  plan. 

12  (b)   Nothing  in  this  part  shall  be  construed  to  prohibit 

13  any  employee  pension  plan  from  providing  a  reduction  to 

14  the  benefit  to  be  paid  any  participant  on  account  of  such  re- 

15  cipient's  receipt  of  benefits  under  the  Social  Security  Act 

16  if— 

17  (1)   in  the  case  of  a  participant  who  is  receiving 

18  benefits  under  such  plan  on  the  effective  date  of  this 

19  part,  such  benefit  is  not  decreased  by  any  subsequent 

20  increase  in  benefits  received  under  the  Social  Security 
2i  Act;  and 

22  (2)   in  the  case  of  a  participant  entitled  to  a  non- 
23  forfeitable   benefit   who   terminates   after   the   effective 

24  date   of   this   part,    such   benefit   is   not   decreased   by 

25  any  subsequent  increases  in  the  benefit  levels  offered 
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1  under  the  Social  Security  Act  after  the  date  of  such 

2  termination;  and 

3  (3)   in  the  case  of  a  participant  other  than  one  de- 

4  scribed  in  paragraph    (1)    above  entitled  to  a  nonfor- 

5  feitable  benefit  who  has  terminated  prior  to  the  effective 

6  date  of  this  part,  such  benefit  is  not  decreased  by  any 

7  subsequent  increases  in  the  benefit  levels  offered  under 

8  the  Social  Security  Act  following  such  effective  date; 

9  and 

10  (4)    in  the  case  of  a  participant  other  than  one 

11  described  in  paragraphs   (2)  and  (3)  above  entitled  to 

12  an  immediate  benefit  upon  termination,  such  benefit  is 

13  not  decreased  by  any  subsequent  increase  in   benefit 

14  levels  offered  under  the  Social  Security  Act  following 

15  the  date  of  such  termination. 

16  (c)  (1)   If  a  pension  plan  provides  for  the  payment  of 

17  benefits  in  the  form  of  an  annuity  and  if — 

18  (A)  the  participant  and  his  spouse  have  been  mar- 

19  ried  throughout  the  five-year  period  ending  on  the  an- 

20  nuity  starting  date,  or 

21  (B)    the  participant  dies  after  his  earliest  retire- 

22  ment  age  and  before  the  annuity  starting  date,  and  the 

23  participant  and  his  spouse  have  been  married  throughout 

24  the  five-year  period  ending  on  the  date  of  his  death, 

25  then  such  plan  shall  provide  for  the  payment  of  annuity  bene- 
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1  fits  in  a  form  having  the  effect  of  a  qualified  joint  and  sur- 

2  vivor  annuity.   A  qualified  joint  and  survivor  annuity  re- 

3  quired  to  be  paid  under  this  subsection  to  a  participant  or 

4  his  spouse  may  be  in  an  annual  amount  which  is  reduced 

5  from  the  annual  amount  of  a  single  life  annuity  to  which  such 
(>  participant  would  be  entitled  if  he  made  an  election  under 

7  paragraph    (2),   but   such   reductions  shall  not   exceed  the 

8  estimated  additional  actuarial  costs  associated  with  providing 

9  qualified  joint  and  survivor  annuities  under  the  plan. 

10  (2)    Nothing  in   this  subsection  shall  prohibit  a  plan 

11  provision  which  provides  that — 

12  (A)    each  participant  has  a  reasonable  period    (as 

13  prescribed  by  the  Secretary  or  his  delegate  by  regula- 

14  tions)  before  the  annuity  starting  date  during  which  he 
ir>  may  elect  in  writing  (after  having  received  a  written 
1G  explanation  of  the  terms  and  conditions  of  the  joint  and 

17  survivor  annuity  and  the  effect  of  an  election  under  this 

18  paragraph)   not  to  take  the  joint  and  survivor  annuity, 

19  (B)    any  election  under  subparagraph    (A),  and 

20  any  revocation  of  any  such  election,  does  not  become 

21  effective    (or  ceases  to  be  effective)    if  the  participant 

22  dies  within  a  period   (not  in  excess  of  two  years)  begin- 

23  ning  on  the  date  of  such  election  or  revocation,  as  the 

24  case  may  be. 

25  (3)  For  purposes  of  this  subsection — 
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1  (A)  the  term  "annuity  starting  date"  means  the  first 

2  day  of  the  first  period  for  which  an  amount  is  received 

3  as  an  annuity   (whether  by  reason  of  retirement  or  by 

4  reason  of  disability), 

5  (B)   the  term  "earliest  retirement  age"  means  the 

6  earliest  date  on  which,  under  the  plan,  the  participant 

7  could  elect  to  receive  retirement  benefits,  and 

8  (C)  the  term  "qualified  joint  and  survivor  annuity" 

9  means  an  annuity  for  the  life  of  the  participant  with  a 

10  survivor  annuity  for  the  life  of  his  spouse  which  is  not 

11  contingent  upon  survivorship  of  such  spouse  beyond  the 

12  earliest  age  at  which  the  participant  could  elect  to  receive 

13  retirement  benefits  under  the  plan  and  which  is  not  less 

14  than  one-half  of  the  amount  of  the  annuity  payable 

15  during  the  joint  lives  of  the  participant  and  his  spouse. 

16  (4)  This  subsection  shall  apply  only  if — 

17  (A)   the  annuity  starting  date  did  not  occur  before 

18  the  effective  date  of  this  part,  and 

19  (B)    the  participant  was  an  active  participant  in 

20  the  plan  on  or  after  such  effective  date. 

21  ACCRUED  BENEFIT  REQUIREMENTS 

22  Sec.  205.   (a)   Each  defined  benefit  plan  to  which  this 
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1  part  applies  shall  provide  for  a  method  of  accruing  benefits 

2  which  meets  the  requirements  of  subsection  (b). 

3  (b)  (1)    A  defined  benefit  plan  satisfies  the  require- 

4  ments  of  this  subsection  if  the  annual  rate  at  which  any 

5  participant  accrues  benefits  under  the  plan  for  any  year  of 

6  service  before  the  end  of  33^  years  of  service  is  not  less  than 

7  3  per  centum  of  the  maximum  benefit  to  which  such  partici- 

8  pant  would  be  entitled  if  he  commenced  participation  at  the 

9  earliest  possible  entry  age  under  the  plan  and  served  con- 

10  tinuously  until  the  earlier  of  age  sixty-five  or  the  normal 

11  retirement  age  specified  under  the  plan.  In  the  case  of  a 

12  plan  providing  retirement  benefits  based  on  compensation 

13  during  any  period,  the  maximum  benefit  to  which  a  partici- 

14  pant  would  be  entitled  shall  be  determined  as  if  he  continued 

15  to  earn  annually  the  average  rate  of  compensation  which  he 

16  earned  during  consecutive  years  of  service,  not  in  excess  of 

17  ten,  for  which  his  compensation  was  the  highest.  For  pur- 

18  poses  of  this  subparagraph,  social  security  benefits  and  all 

19  other  relevant  factors   used   to   compute   benefits   shall   be 

20  treated  as  remaining  constant  as  of  the  current  year  for  all 

21  years  after  such  current  year.   If  the  plan  provides   that 

22  any  participant's  accrued  benefits  under  the  plan   will  be 

23  reduced  on  account  of  the  participant's  social  security  bene- 
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1  fits,  the  amount  of  social  security  benefits  used  for  purposes 

2  of  computing  the  reduction  of  the  participant's  accrued  bene- 

3  fits  under  this  paragraph  may  not  exceed  the  participant's 

4  social  security  benefits    (computed   without   regard   to   this 

5  sentence)    multiplied  by  his  service  ratio.  For  purposes  of 

6  this  paragraph,  the  term  "service  ratio"  means  the  partici- 

7  pant's  years  of  service  under  the  plan  divided  by  the  aggre- 

8  gate  years  of  service  he  would  have  if  he  served  until  the 

9  normal  retirement  age. 

10  (2)    A  defined  benefit  plan  satisfies  the  requirements 

11  of  this  subsection  unless  under  the  plan  the  annual  rate  at 

12  which  any  participant  can  accrue   the  retirement  benefits 

13  payable  at  normal  retirement  age  under  the  plan  for  any  plan 

14  year  is  more  than  133|  per  centum  of  the  annual  rate  at 

15  which  he  can  accrue  benefits  for  any  other  plan  year;  except 

16  that  an  accrual  rate  for  any  year  before  the  eleventh  year  of 

17  service  which  exceeds  by  more  than  133|  per  centum  of  the 

18  accrual  rate  for  any  year  after  the  tenth  year  of  service  may 

19  be  disregarded.  For  purposes  of  this  subparagraph— 

20  (A)    the  accrual  rate  for  any  plan  year  after  the 

21  participant  is  eligible  to  retire  with  benefits  which  are 

22  not   actuarially   reduced   on   account   of  age  or  service 

23  shall  not  be  taken  into  account; 
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1  (B)  any  amendment  to  the  plan  which  is  in  effect 

2  for  tho  current  year  shall  be  treated  as  in  effect  for  all 

3  other  plan  years ; 

4  (0)   any  change  in  an  accrual  rate  which  does  not 

5  apply  to  any  participant  in  the  current  year  shall  be 

6  disregarded; 

7  (D)   the  fact  that  benefits  under  the  plan  may  be 

8  payable    to    certain    employees    before  .  normal    retire- 

9  ment  age  shall  be  disregarded ;  and 

10  (E)    social  security  benefits  and  all  other  relevant 

11  factors  used  to  compute   benefits  shall  be   treated   as 

12  remaining  constant  as- of  the  current  year  for  all  years 

13  after  the  current  year. 

14  (3)   Notwithstanding  .'paragraphs    (1)   and    (2),  a  de- 

15  fined  benefit  plan  satisfies  the  requirements  of  this  paragraph 

16  if  such  plan — 

J 7  (A)    is   funded    exclusively    by    the    purchase    of 

18  individual  insurance  contracts,  and 

19  (B)   satisfies  the  requirements  of  paragraphs   (2) 

20  and  (3)  of  section  301(d), 

21  but  only  if  an  employee's  accrued  benefit  as  of  any  applicable 

22  date  is  not  less  than  the  cash  surrender  value  his  insurance 

23  contracts  would  have  on  such  applicable  date  if  the  require- 

24  ments  of  paragraphs   (4),   (5),  and   (6)   of  section  301(d) 

25  were  satisfied. 

26  (c)  (1)   Each  defined  benefit  plan  to  which  this  part 
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1  applies  shall  provide  for  separate  accounting  for  the  portion 

2  of  each  employee's  accrued  benefit  derived  from  any  volun- 

3  tary  employee  contributions  permitted  under  the  plan. 

4  (2)   Each  individual  account  plan  to  which  this  part 

5  applies  shall  provide  for  separate  accounting  for  each  em- 

6  ployee's  accrued  benefit,   and  shall   require   that  all   con- 

7  tributions,  income  expenses,  and  forfeitures  be  allocated,  no 

8  less  frequently  than  annually,  to  the  participants'  accounts 

9  comprising  the  plan. 

10  (3)  For  purposes  of  determining  an  employee's  accrued 

11  benefit,    the   term   "year   of   service"   means   a   period    of 

12  service    (beginning  not  later  than  the  date  on  which  the 

13  employee  first  becomes  a  participant  in  the  plan)    deter- 

14  mined  under  provisions  of  the  plan  which  provide  for  the 

15  calculation  of  such  period  on  a  reasonable  and  consistent 
1G  basis.    The   Secretary   shall   prescribe    regulations    defining 

17  reasonable  and  consistent  basis  for  purposes  of  the  preceding 

18  sentence.  In  prescribing  such  regulations,  the  Secretary  shall 

19  take  into  account  the  rules  relating  to  the  measurement  of 

20  time  and  to  breaks  in  service  contained  in  the  regulations 

21  under  section  206(b);   but  plan   provisions   shall   not   be 

22  deemed  to  provide  for  calculation  of  a  period  of  service  on  a 

23  basis  which  is  not  reasonable  and  consistent  merely  because 

24  they  make  adjustments  in  determining  year  of  service    (for 
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1  purposes  of  accrual  of  benefits)   in  order  to  reflect  less  than 

2  full-time  service  by  a  participant. 

3  (d)  (1)    For  purposes  of  this  part,  an  employee's  ac- 

4  crued  benefit  derived  from   employer  contributions  of  any 

5  applicable  date  is  the  excess  of  the  accrued  benefit  for  such 
b"  employee  as  of  such  applicable  date  over  the  accrued  benefit 

7  derived  from  contributions  made  by  such  employee  as  of 

8  such  date. 

9  (2)  (A)    In  the  case  of  a  plan  other  than  a  defined 

10  benefit  plan,  the  accrued  benefit  derived  from  contributions 

1 1  made  by  an  employee  as  of  any  applicable  date  is — 

12  (i)  except  as  provided  in  clause  (ii),  the  balance 
Y.l  of  (lie  employees  separate  account  consisting  only  of 
14  his  contributions  and  the  income,  expenses,  gains,  and 
1~>  losses  attributable  thereto,  or 

lt>  (ii)    if  a  separate  account  is  not  maintained  with 

1"  respect  to  an  employee's  contributions  under  such  a  plan, 

18  the  amount   which   bears   the   same   ratio   to   his   total 

19  accrued  benefit  as  the  total  amount  of  the  employee's 

20  .         contributions    (less  withdrawals)    bears  to  the  sum  of 

21  such  contributions  and  the  contributions  made  on  his 

22  behalf  by  the  employer   (less  withdrawals). 

23  (K)  (')    In  ,no  (>ns('  °f  M  dpfinwl  benefit  plan  providing 

24  an  annual  benefit  in  the  form  of  a  single  life  annuity   (with- 
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1  out  ancillary   benefits)    commencing  at  normal  retirement 

2  age,  the  accrued  benefit  derived  from  contributions  made  by 

3  an  employee  as  of  any  applicable  date  is  the  annual  benefit 

4  equal  to  the  employee's  accumulated  contributions  multiplied 

5  by  the  appropriate  conversion  factor. 

6  (ii)   For  purposes  of  clause   (i)   the  term  "appropriate 

7  conversion  factor"  means  the  factor  necessary  to  convert  an 

8  amount  equal  to  the  accumulated  contributions  to  a  single  life 

9  annuity  (without  ancillary  benefits)   commencing  at  normal 

10  retirement  age  and  shall  be  10  percent  for  a  normal  retire- 

11  ment  age  of  65  years.  For  other  normal  retirement  ages  the 

12  conversion  factor  shall  be  determined  in  accordance   with 

13  regulations  prescribed  by  the  Secretary. 

14  (C)    For  purposes  of  this   subsection,   the  term   "ac- 

15  cumulated  contributions"  means  the  total  of — 

16  (i)   all  mandatory  contributions  made  by  the  em- 

17  ployee, 

18  (ii)   interest  (if  any)  under  the  plan  to  the  end  of 

19  the  last  plan  year  to  which  this  part  does  not  apply  (by 

20  reason  of  the  applicable  effective  date) ,  and 

21  (iii)  interest  on  the  sum  of  the  amounts  determined 

22  under  clauses    (i)    and    (ii)    compounded  annually  at 

23  the  rate  of  5  percent  per  annum  from  the  beginning  of 

24  the  first  plan  year  to  which  this  part  applies  (by  reason 
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1  of  the  applicable  effective  date)  to  the  date  upon  which 

2  the  employee  would  attain  normal  retirement  age. 

3  For  purposes  of  this  subparagraph,   the  term  "mandatory 

4  contributions"  means  amounts  contributed  to  the  plan  by 

5  the  employee  which  are  required  as  a  condition  of  employ- 

6  ment,  as  a  condition  of  participation  in  such  plan,  or  as  a 

7  condition  of  obtaining  benefits  under  the  plan  attributable 

8  to  employer  contributions. 

9  (D)  The  Secretary  is  authorized  to  adjust  by  regulation 

10  the  conversion  factor  described  in  subparagraph    (B),  the 

11  rate  of  interest  described  in  clause    (iii)    of  subparagraph 

12  (C) ,  or  both,  from  time  to  time  as  he  may  deem  necessary. 

13  The  rate  of  interest  shall  bear  the  relationship  to  5  percent 

14  which  the  Secretary  determines  to  be  comparable  to  the 

15  relationship  which  the  long-term  money  rates  and  invest- 

16  ment  yields  for  the  last  period  of  10  calendar  years  ending 

17  at  least  12  months  before  the  beginning  of  the  plan  year 

18  bear  to  the  long-term  money  rates  and  investment  yields 

19  for  the  10-calendar-year  period  1964  through  1973.  No  such 

20  adjustment  shall  be  effective  for  a  plan  year  beginning  before 

21  the  expiration  of  1  year  after  such  adjustment  is  determined 

22  and  published. 

23  (E)   The  accrued  benefit  derived  from  employee  con- 
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1  tributions  shall  not  exceed  the  employee's  accrued  benefit 

2  under  the  plan. 

3  (3)  For  purposes  of  this  part,  in  the  case  of  any  defined 

4  benefit  plan,  if  an  employee's  accrued  benefit  is  to  be  deter- 

5  mined  as  an  amount  other  than  an  annual  benefit  commenc- 
(>  ing   at   normal   retirement   age,    or   if   the   accrued    benefit 

7  derived  from  contributions  made  by  an  employee  is  to  be 

8  determined  with  respect  to  a  benefit  other  than  an  annual 

9  benefit  in  the  form  of  a  single  life  annuity   (without  ancillary 

10  benefits)    commencing  at  nonnal  retirement  age,  the  em- 

11  ployee's  accrued  benefit,  or  the  accrued  benefits  derived  from 

12  contributions  made  by  an  employee,  as  the  case  may  be,  shall 

13  be  the  actuarial  equivalent  of  such  benefit  or  amount  deter- 

14  mined  under  paragraph   (1)   or  (2)   of  this  subsection. 

15  (e)  In  the  case  of  a  defined  benefit  plan  which  permits 

16  voluntary  employee  contributions,   the  portion   of  an  ein- 

17  ployee's  accrued  benefit  derived  from  such  contributions  shall 

18  be  treated  as  an  accrued  benefit  derived  from  employee  con- 

19  tributions  under  a  plan  other  than  a  defined  benefit  plan. 

20  DEFINITION    OF   YEAR   OF   SERVICE 

21  Sec.   206.    (a)  (1)    For  purposes  of  section   202,    the 

22  term  "year  of  service"  means  a  period  of  service  determined 

23  under  regulations  prescribed  by  the  Secretary  which   pro- 

24  vide  for  the  calculation  of  such  period  on  any  reasonable  and 
2fi  consistent  basis. 
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1  (2)   For  purposes  of  this  section,  the  calculation  of  any 

2  period  of  service  shall  not  be  treated  as  made  on  a  reason- 

3  able  basis — 

4  (A)    if  the  average  period  of  service  required  for 

5  participation  in  the  plan    (determined  as  if  one   em- 

6  ployee  commenced  his  service  on  each  day)    is  more 

7  than  12  months,  or 

8  ( ^B )    iJf   any   employee   who   has   completed  more 

9  than  17  months  of  continuous  service  is  excluded  from 

10  participation  in  the  plan  by  such  calculation. 

11  (3)   For  purposes  of  this  section,  the  calculation  of  any 

12  period  of  service  shall  not  be  treated  as  made  on  a  reasonable 

13  basis  in  the  case  of  a  seasonal  employee  whose  customary 

14  employment  is  for  at  least  5  months  in  a  12-month  period,  if 

15  his  period  of  service  is  treated  as  less  than  the  period  of  serv- 
1G  ice  he  would  have  had  if  his  customary  employment   had 

17  been  nonseasonal. 

18  (4)  (A)   For  purposes  of  this  section,  in  the  case  of  any 

19  employee  who  has  a  break  in  his  service  with  the  employer 

20  for  a  continuous  period  of  not  less  than  1  year,  the  caleula- 
2i  tion  of  his  period  of  service  shall  not  be  treated  as  not  made 

22  on  a  reasonable  basis  merely  because,  under  the  plan,  service 

23  performed  by  such  employee  is  not  taken  into  account  until 

24  he  has  completed  a  continuous  period  of  service    (not  in 

25  excess  of  1  year)  after  his  return. 
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1  (B)   For  purposes  of  this  section,  in  the  ease  of  any 

2  employee  who  has  a  hreak  in  his  service  with  the  employer 
:',  and,  who  before  such  hreak,  had  a  nonforfeitable  right  to  50 

4  percent  or  more  of  his  accrued  benefit  derived  from  employer 

5  contributions,  the  calculation  of  his  period  of  service  shall  not 
(i  be  treated  as  made  on  a  reasonable  basis  if  service  performed 

7  by  such  employee  before  the  end  of  such  break  in  service  is 

8  not  taken  into  account  in  calculating  his  period  of  service. 
<)  (C)   For  purposes  of  this  section,  except  as  otherwise 

10  provided  in  subparagraphs    (A)    and    (I)),  in  the  case  of 

1 1  any  employee  who  lias  a  break  in  his  service  with  the  em- 
1 1>  ploycr  for  a  continuous  period  of  not  h'ss  than  12  months, 
l;{  the  calculation  of  his  period  of  service,  shall  not  he  treated 

14  as  made  on  a  reasonable  basis  if  such  employee  completed 

15  four  consecutive  years  of  service  prior  to  such  break  and  all 
]i;  service  prior  to  such  hreak  is  not  taken  into  account. 

57  (D)    Except  as  provided  in  subparagraph   (B),forpur- 

],S  poses   of   this   section,    in    the   case   of   any   employee    who 

19  has  a  hreak  in  his  service  with  the  employer  for  a  continu- 

20  ous  period  of  not  less  than  C>  years,  the  calculation  of  his 
2i  period  of  service  shall  not  be  treated  as  not  made  on  a  rea- 
22  sonable  basis  merely  because  under  the  plan,  service  per- 
2\i  formed  by  such  employee  before  the  end  of  such  break  in 
24  service  is  not  taken  into  account. 

2.-;  (.r>)   The   regulations  prescribed   under  this   subsection 


97 

1  and  subsection    (b)    shall  take  into  account  the  customary 

2  working  period  (as  expressed  in  hours,  days,  weeks,  months, 

3  or  years)   in  any  industry  where,  by  the  nature  of  the  em- 

4  ployment,  such  period  differs  substantially  from  the  compar- 

5  able  work  period  in  industry  generally. 

G  (b)    For  purposes  of  section  203,  the  term  "year  of 

7  service"  means  a  period  of  service  determined  under  regula- 

8  tions  prescribed  by  the  Secretary  which  provide  for   the 

9  calculation  of  such  period  on  any  reasonable  and  consistent 

10  basis.  The  regulations  prescribed  under  this  subsection  shall 

11  be  consistent  with  the  regulations  prescribed  under  subsec- 

12  tion  (a)  for  purposes  of  section  202. 

13  EFFECTIVE  DATE 

14  Sec.  207.  (a)  Except  as  otherwise  provided  in  this  sec- 

15  tion,  this  part  shall  apply  in  the  case  of  plan  years  beginning 

16  after  the  date  of  the  enactment  of  this  Act. 

17  (b)  (1)   In  the  case  of  a  plan  in  existence  on  January 

18  1,  1974,  this  part  shall  apply  in  the  case  of  plan  years  begin- 

19  ning  after  December  31,   1975.  In  any  case  described  in 

20  paragraph    (2)    of  this  subsection,   such  paragraphs   shall 

21  apply  if   (and  only  if)    their  application  results  in  a  later 

22  effective  date  of  this  part. 

23  (2)   In  the  case  of  a  plan  maintained  pursuant  to  one 

24  or  more  agreements  which  the  Secretary  finds  to  be  collec- 
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1  tive-bargaining  agreements   between   employee  representa- 

2  tives  and  one  or  more  employers,  and  which  he  finds   (in 

3  the  aggregate)  cover  more  than  25  percent  of  the  partici- 

4  pants  in  such  plan,  paragraph  (1)   shall  be  applied  by  sub- 

5  stituting  for  December  31,   1975,  the  earlier  of — 

6  (A)   the  date  on  which  the  last  of  such  agree- 

7  ments  relating  to  the  plan  terminates  (determined  with- 

8  out  regard  to  any  extension  thereof  agreed  to  after  the 

9  date  of  the  enactment  of  this  Act) ,  or 

10  (B)  December  31,  1980, 

11  but  in  no  event  shall  a  date  earlier  than   December  31, 

12  1976,  be  substituted. 

13  Part  3— Funding 

14  COVERAGE 

15  Sec.  301.   (a)   Except  as  provided  in  subsections  (b), 

16  (c),  and  (d),  this  part  shall  apply  to  any  employee  benefit 

17  pension  planr- 

18  (1)   if  it  is  established  or  maintained  by  any  cm- 

19  ployer  engaged  in   commerce   or  in   any  industry   or 

20  activity  affecting  commerce  or  by  such  employer  to- 

21  gether  with   any   employee   organization   representing 

22  employees  engaged  in  commerce  or  in  any  industry  or 

23  activity  affecting  commerce ;  or 

24  (2)  if  such  plan  is  established  or  maintained  by  any 

25  employer  or  by  any  employer  together  with  any  em- 
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1  ployee  organization  and  if,  in  the  course  of  its  activities, 

2  such  plan,  directly  or  indirectly,  uses  any  means  or 

3  instruments  of  transportation  or  communication  in  inter- 

4  state  commerce  or  the  mails. 

5  (b)  This  part  shall  not  apply  to  any  employee  pension 

6  benefit  plan  if— 

7  (1)  such  plan  is  a  governmental  plan  (as  denned 

8  in  section  3  (33) )  ; 

9  (2)  such  plan  is  a  church  plan  (as  defined  in  sec- 

10  tion  3  ( 34 )  )  with  respect  to  which  no  election  has  been 

11  made  under  section  201  (c)  ; 

12  (3)  such  plan  is  established  and  maintained  outside 

13  the  United  States  primarily  for  the  benefit  of  persons 

14  who  are  not  citizens  of  the  United  States;  or 

15  (4)   such  plan  is  a  supplementary  plan; 

16  (5)    such  plan  is  unfunded  and  is  maintained  by 

17  an  emplo37cr  primarily  for  the  purpose   of  providing 

18  deferred  compensation  for  a  select  group  of  manage- 

19  ment  or  highly  compensated  employees; 

20  (6)   such  plan  provides   contributions   or  benefits 

21  exclusively  for  a  sole  proprietor;  or,  in  the  case  of  a 

22  partnership,  exclusively  for  one  or  more  partners  each 

23  of  whom  owns  more  than  10  per  centum  of  either  the 

24  capital  interest  or  the  profits  interest  in  such  partnership; 

25  (7)   such  plan  has  not,  at  any  time  after  the  date 
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1  of  the  enactment  of  this  Act,  provided  for  employer 

2  contributions ;  or 

3  (8)  such  plan  is  established  and  maintained  by  a  fra- 

4  ternal  society,  order,  or  association  described  in  section 

5  501  (c)    (8)   or   (9)   of  the  Internal  Revenue  Code  of 
G  1954. 

7  (c)  This  part  shall  not  apply  to  any  employee  pension 

8  benefit  plan  if  the  plan  is  a  profit-sharing,  savings,  or  other 

9  plan  which  is  an  individual  account  plan. 

10  (d)  This  part  shall  not  apply  to  a  plan  if — 

11  (1)    the  plan  is  funded  exclusively  by  the  pur- 

12  chase  of  individual  insurance  contracts, 

13  (2)    such  contracts  provide  for  level  annual  pre- 

14  mium  payments  to  be  paid  extending  not  later  than  the 

15  retirement  age  for  each  individual  participating  in  the 

16  plan,  and  commencing  with  the  date  the  individual  be- 

17  came  a  participant  in  the  plan   (or,  in  the  case  of  an 

18  increase  in  benefits,  commencing  at  the  time  such  in- 

19  crease  becomes  effective) , 

20  (3)    benefits  provided  by  the  plan   are   equal   to 

21  the  benefits  provided  under  each  contract  at  normal 

22  retirement  age  under  the  plan  and  are  guaranteed  by 

23  an  insurance  carrier  (licensed  under  the  laws  of  a  State 

24  to  do  business  with  the  plan)    to  the  extent  premiums 

25  have  been  paid, 


3998 


JOi 

1  (4)   premiums  payable  for  the  plan  year,  and  all 

2  prior  plan  years  under  such  contracts  have  been  paid 

3  before  lapse  or  there  is  reinstatement  of  the  policy, 

4  (5)    no   rights    under   such    contracts   have   been 

5  subject  to  a  security  interest  at  any  time  during  the  plan 

6  year,  and 

7  (6)    no  policy  loans  are  outstanding  at  any  time 

8  during  the  plan  year. 

9  FUNDING   ACCOUNT 

10  Sec  302.    (a)    Every  employee  pension  benefit  plan 

11  subject  to  this  part  shall  provide  for  a  minimum  annual  level 

12  of  contributions  which  meets  the  minimum  funding  stand- 

13  ard  for  any  plan  year  to  which  this  part  applies.  A  plan  to 

14  which  this  section  applies  meets  the  minimum  funding  stand- 
13  aid  for  such  plan  for  a  plan  year  if  at  the  end  of  which  the 

16  plan  docs  not  have  an  accumulated  funding  deficiency.  For 

17  purposes  of  this  part,  the  term  "accumulated  funding  defi- 

18  ciency"  means  for  any  plan  the  excess  of  the  total  charges  to 

19  the  funding  standard  account  for  all  plan  years   (beginning 

20  with  the  first  plan  year  to  which  this  part  applies)  over  the 

21  total  credits  to  such  account  for  such  years. 

22  (b)  (1 )  Each  plan  to  which  this  part  applies  shall  estab- 

23  lish  and  maintain  a  funding  standard  account.  Such  account 

24  shall  be  credited  and  charged  solely  as   provided   in  this. 

25  section. 
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1  (2)  For  a  plan  year,  the  funding  standard  account  shall 

2  be  charged  with  the  sum  of — 

3  (A)   the  normal  cost  of  the  plan  for  the  plan  year, 

4  (B)    the  amounts  necessary  to  amortize  in  equal 

5  annual  installments  (until  fully  amortized)  — 

6  (i)   in  the  case  of  a  plan  in  existence  on  Jan- 

7  uary  1,   1974,  the  unfunded  past  service  liability 

8  under  the  plan  on  the  first  day  of  the  first  plan  year 

9  to  which  this  section  applies,  over  a  period  of  forty 

10  plan  years, 

11  (ii)   in  the  case  of  a  plan  which  comes  into 

12  existence  after  January  1,  1974,  the  unfunded  past 
33  service  liability  under  the  plan  on  the  first  day  of 

14  the  first  plan  year  to  which  this  section  applies,  over 

15  a  period  of  thirty  plan  years    (forty  plan  years  in 
1G  the  case  of  a  multiemployer  plan) , 

17  (iii)    separately,    with   respect   to   each   plan 

18  year,  the  net  increase    (if  any)    in  unfunded  past 

19  service  liability  under  the  plan  arising  from  plan 

20  amendments  adopted  in  such  year,  over  a  period 

21  of  thirty  plan  years   (forty  plan  years  in  the  case 

22  of  a  multiemployer  plan ) ,  and 

23  (iv)    separately,    with   respect    to   each   plan 

24  year,  the  net  experience  loss    (if  any)    under  the 

25  P^n,  over  a  period  of  fifteen  plan  years    (twenty 

25-028  O  -  76  -  35  (Vol.  m) 
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1  plan  years  in  the  case  of  a  multiemployer  plan) , 

2  and 

3  (C)   the  excess,  if  any,  for  such  plan  year  of 

4  (i)  the  annual  amount  which  would  be  neces- 

5  sary  to  amortize  in  equal  annual  installments  from 

6  such  year  over  a  period  of  twenty  years  the  excess, 

7  if  any,  of  the  present  value  of  all  nonforfeitable 

8  benefits  (computed  using  appropriate  mortality  and 

9  interest  assumptions)   over  the  value  of  the  plan's 

10  assets,  over 

11  (ii)    the  excess,   if  any,  of  the  sum  of  the 

12  amounts  computed  under  subparagraphs    (A)   and 

13  (B)   of  paragraph   (2)  over  the  amount  computed 

14  under  paragraph  (3)  (B). 

15  (3)    For  a  plan  year,   the  funding  standard  account 

16  shall  be  credited  with  the  sum  of — 

IT  (A)  the  amount  considered  contributed  to  the  plan 

18  for  the  plan  year,  and 

19  (B)    the  amount  necessary  to  amortize  in  equal 

20  annual  installments  (until  fully  amortized)  — 

21  (i)  separately,  with  respect  to  each  plan  year* 

22  the  net  decrease   (if  any)  in  unfunded  past  service 

23  liability  under  the  plan  arising  from  plan  amend- 

24  ments  adopted  in  such  year,  over  a  period  of  thirty 
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1  plan  years  (forty  plan  years  in  the  case  of  a  multi- 

2  employer  plan) ,  and 

3  (ii)  separately,  with  respect  to  each  plan  year, 

4  the  net  experience  gain    (if  any)    under  the  plan, 

5  over  a  period  of  fifteen  plan  years    (twenty  plan 

6  years  in  the  case  of  a  multiemployer  plan) . 

7  (4)    Under  regulations   prescribed   by   the   Secretary, 

8  amounts  required  to  be  amortized  under  paragraph    (2)    or 

9  paragraph  (3) ,  as  the  case  may  be — 

10  (A)  may  be  combined  into  one  amount  under  such 

11  paragraph  to  be  amortized  over  a  period  determined  on 

12  the  basis  of  the  remaining  amortization  period  for  all 

13  items  entering  into  such  combined  amount,  and 

14  (B)   may  be  offset  against  amounts  required  to  be 

15  amortized  under  the  other  such   paragraph,   with   the 

16  resulting  amount  to  be  amortized  over  a  period  deter- 

17  mined  on  the  basis  of  the  remaining  amortization  peri- 

18  ods  for  all  items  entering  into  whichever  of  the  two 

19  amounts  being  offset  is  the  greater. 

20  (5)  The  funding  standard  account  (and  items  therein) 

21  shall  be  charged  or  credited  with  interest  at  the  appropriate 

22  rate  consistent  with  the  rate  or  rates  of  interest  used  under 

23  the  plan  to  determine  costs.  The  Secretary  shall  prescribe 

24  regulations  to  carry  out  this  paragraph. 

25  (c)  (1)    For  purposes   of  this   section,   normal   costs, 


4002 

105 

1  accrued  liability,  past  service  liabilities,  and  experience  gains 

2  and  losses  shall  be  determined  under  the  funding  method 

3  used  to  determine  costs  under  the  plan. 

4  (2)  (A)   For  purposes  of  this  section,  the  value  of  the 

5  plan's  assets  shall  be  determined  on  the  basis  of  any  reason- 

6  able  actuarial  method  of  valuation  which  takes  into  account 

7  fair  market  value  and  which  is  permitted  under  regulations 

8  prescribed  by  the  Secretary. 

9  (B)  The  value  of  a  bond  or  other  evidence  of  indebted- 

10  ness  which  is  not  in  default  as  to  principal  or  interest  ma\ , 

11  at  the  election  of  the  plan  administrator,  be  determined  on  an 

12  amortized  basis  running  from  initial  cost  at  purchase  to  par 

13  value  at  maturity  or  earliest  call  date.  Any  election  under 

14  this  subparagraph  shall  be  made  at  such  time  and  in  such 

15  manner  as  the  Secretary  shall  by  regulations  provide,  shall 

16  apply  to  all  such  evidences  of  indebtedness,  and  may  be  re- 

17  voked  only  with  the  consent  of  the  Secretary. 

18  (3)    For  purposes  of  this  section,  all  costs,  liabilities, 

19  rates  of  interest,  and  other  factors  under  the  plan  shall  be 

20  determined  on  the  basis  of  actuarial  assumptions  which  meet 
2i  the  requirements  of  section  104(a)  (4)  (B)     (i)    and    (ii) . 

22  (d)   If  the  funding  method  for  a  plan  is  changed,  the 

23  new  funding  method  shall  become  the  funding  method  used 

24  to  determine  costs  and  liabilities  under  the  plan  only  if  the 

25  change  is  approved  by  the  Secretary.  If  the  plan  year  for 
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1  a  plan  is  changed,  the  new  plan  year  shall  become  the  plan 

2  year  for  the  plan  only  if  the  change  is  approved  by  the 

3  Secretary. 

4  (e)  (1)  (A)  For  the  purpose  of  this  section,  an  experi- 

5  ence  gain  or  loss  occurs  wherever  the  experience  of  the  plan 

6  deviates  from  the  projected  assumptions  sufficiently  to  require 

7  a  change  in  such  assumptions.  The  amount  of  such  gain  or 

8  loss  shall  be  calculated  as  the  increase   (in  the  case  of  an 

9  experience  loss)  or  the  decrease  (in  the  case  of  an  experience 

10  gain)   in  the  accrued  portion  of  the  unfunded  liabilities  of 

11  the  plan  attributable  to  such  change  in  the  assumptions. 

12  The   Secretary  shall  promulgate   regulations   to   carry   out 

13  this  subsection. 

14  (B)   For  purposes  of  this  subparagraph   (A),  if — 

15  (i)   a  change  in  benefits  under  the  Social  Security 

16  Act  or  in  other  retirement  benefits  created  under  Fed- 

17  eral  or  State  law,  or 

18  (ii)  a  change  in  the  definition  of  the  term  "wages" 

19  under  section  3121  of  the  Internal  Revenue  Code  of 

20  1954,  or  a  change  in  the  amount  of  such  wages  taken 

21  into  account  under  regulations  prescribed  for  purposes 

22  of  section  401  (a)  (5)  of  such  Code, 

23  results  in  an  increase  or  decrease  in  accrued  liability  under 

24  a  plan,  such  increase  or  decrease  shall  be  treated  as  an 

25  experience  loss  or  gain. 
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1  (2)    For  purposes  of  this  section,  a  determination  of 

2  experience  gains  and  losses  and  a  valuation  of  the  plan's 

3  liability  shall  be  made  not  less  frequently  than  once  every 

4  three  years,  except  that  such  determination  shall  be  made 

5  more  frequently  to  the  extent  required  in  particular  cases 

6  under  regulations  prescribed  by  the  Secretary. 

7  (f)  (1)  If,  as  of  the  close  of  a  plan  year,  a  plan  would 

8  (but  for  the  application  of  this  paragraph)  have  an  accumu- 

9  lated  funding  deficiency  in  excess  of  the  full  funding  limita- 

10  tion — 

11  (A)   the  funding  standard  account  shall  be  credited 

12  with  the  amount  of  such  excess,  and 

13  (B)   all  amounts  described  in  paragraphs   (2)  (B) 

14  and  (3)  (B)  of  subsection  (b)  which  are  required  to  be 

15  amortized  shall  be  considered  fully  amortized  for  pur- 

16  poses  of  such  paragraphs. 

17  (2)  For  purposes  of  paragraph    (1),  the  term  "full 

18  funding  limitation"  means  the  excess   (if  any)   of — 

19  (A)   the  accrued  liability   (including  normal  cost) 

20  under  the  plan  (determined  under  the  entry  age  normal 

21  funding  method  if  such  accrued  liability  cannot  be  direct- 

22  ly  calculated  under  the  funding  method  used  for  the 

23  plan),  over 

24  (B)    the  lesser  of  the  fair  market  value  of  the 
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1  plan's  assets  or  the  value  of  such  assets  determined  under 

2  subsection  (c)  (2). 

3  ENFORCEMENT  OF  FUNDING   STANDARDS 

4  Sec.  303.    (a)   When  the  pension  plan's  level  of  fund- 

5  ing  fails  to  meet  the  requirements  of  section  302,  the  ad- 

6  ministrator  shall  take  such  steps  as  are  necessary  to  bring  the 

7  level  of  funding  into  conformity  with  the  benefits  offered  by 

8  the  plan  and  are  consistent  with  this  title.  He  shall  take 

9  whatever  actions  are  necessary  to  protect  the  benefit  rights 

10  of  all  plan  participants  but  shall  first  make  secure  the  interests 

11  of  those  participants  whose  benefit  rights  have  become  non- 
12  forfeitable.  The  administrator  shall  require  payment  of  any 

13  contribution  required  under  the  plan;  and  in  addition  he  is 

14  specifically  authorized,  where  necessary  ( 1 )  to  undertake  to 

15  secure  additional  levels  of  funding  from  the  sponsoring  em- 

16  pi  oyer  or  employers  to  the  full  extent  possible,  and    (2) 

17  where  he  cannot  secure  adequate  additional  levels  of  fund- 

18  ing    (A)    subject    to   section   2(.K»(f),   to  amend  the  plan's 

19  benefit  schedule  so  as  to  reduce  the  value  of  the  accrued 

20  regular   retirement   benefits    (whether   or   not    forfeitable), 
2i  (B)   to  suspend  the  further  accumulation  of  regular  retire- 

22  ment  benefits  under  the  plan,    (C)   to  suspend  or  terminate 

23  the  operation  of  the  plan,  and  (D)   to  take  any  other  action 

24  in  conformity  with  this  title  which  is  necessary  to  secure  the 
23  rights  of  the  participants  to  regular  retirement  benefits. 
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2  (b)  When  a  plan  falls  to  meet  the  funding  requirements 

2  of  section  302  for  five  consecutive  plan  years,  the  adminis- 

3  trntor  shall    (subject  to  section  203(f))    amend  the  benefit 

4  schedule  for  such  plan  to  reduce  the  value  of  the  accrued 

5  liabilities  to  such  an  extent  as  is  necessary  to  bring  the  plan's 
G  funding  schedule  into  conformity  with  the  requirements  of 
7  section  302  (a) . 

g  (c)    ^Whenever  the  administrator  determines  that  the 

9  funding  requirements  under  section  302(a)   have  not  been 

jq  met,  he  shall  so  notify  the  Secretary  and  each  participant 

22  within  sixty  days,  and  not  earlier  than  sixty  days  or  later 

j2  than  ninety  days  after  such  notification  he  shall  take  action 

,.j  pursuant  to  subsection    (a)    or    (b)    of  this  section    (unless 

24  the   Secretary  stays   his   proposed   action   under  subsection 

25  (d)  (2)  ) .  He  shall  inform  the  Secretary  and  each  partiei- 
2g  pant  of  whatever  action  he  proposes  to  take  under  subscc- 
27  tion  (a)  or  (b),  and  the  reason  for  such  action  within  sixty 
18  days  after  the  notice  under  the  preceding  sentence. 

29  (d)    If   the   Secretary  receives   a   notification   required 

2q  under  subsection  (c)  of  this  section,  he  may — 

22  (1)    require  the  administrator  to  make  such  addi- 

22  tional  reports  as  he  determines  are  necessary  to  fully 

no  disclose  the  extent  of  the  level  of  funding  of  the  plan, 

24  the   adequacy   of  protection   afforded   the   participants, 
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1  and  the  adequacy  of  the  remedy  proposed  by  the  ad- 

2  ministrator ;  and 

3  (2)   stay  the  action  proposed  by  the  administrator, 

4  if  the  Secretary  has  reason  to  believe  the  administrator's 

5  action  is  not  fair  and  equitable  to  participants  and  bene- 

6  ficiaries,   or  (after  notice   and   opportunity   to  present 

7  views)   order  the  administrator  to  take  any  action  de- 

8  scribed  in  subsection   (a),   (b),  or   (c)   of  this  section, 

9  or  both. 

10  (e)  The  provisions  of  part  2  of  this  subtitle  (other  than 

11  section  203  (f ) )    shall  not  be  construed  as  prohibiting  any 

12  action  authorized  or  required  by  this  section. 

13  SPECIAL  DISTRIBUTION  AND   MERGER  REQUIREMENTS 

14  Sec.  304.  (a)  No  pension  plan  to  which  this  part  applies 

15  may  merge  or  consolidate  with,  or  transfer  its  assets  or  li- 
]G  abilities  to,  any  other  pension  plan  unless  each  participant 

17  in  each  plan  would  receive  a  termination  benefit  immediately 

18  after  the  merger,  consolidation,  or  transfer  which  is  equal  to 

19  or  greater  than  the  termination  benefit  he  would  receive 

20  immediately  before  the  merger,   consolidation,  or  transfer. 

21  (b)    No  pension  plan  to  which  this  part  applies  may 

22  make  a  lump-sum  distribution  of  the  present  value  of  non- 
23  forfeitable  pension  benefits  to  a  participant  or  beneficiary  if 

24  such  distribution  exceeds  the  termination  benefit  he  would 

25  receive  if  the  plan  terminated  on  the  date  of  such  distribution. 
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1  (c)    No  merger,  consolidation,  or  transfer  of  assets  or 

2  liabilities,  or  distributions  of  assets  to  any  participant  in  any 

3  plan   year   in   excess   of  $25,000,   may   be   made   by  any 

4  pension  plan  subject  to  this  part,  unless  the  administrator  has 

5  filed  an  actuarial  statement  of  valuation  evidencing  com- 

6  pliance  with  the  requirements  of  this  section  with  the  Sec- 

7  retary  no  less  than  thirty  days  prior  to  such  merger,  con- 

8  solidation,  transfer,  or  lump-sum  distribution. 

9  (d)    For  the  purposes  of  this  section,  a  participant's 

10  termination  benefit  as  of  a  particular  time  is  the  amount  a 

11  participant  would  receive  under  section  112  of  this  Act  if  the 

12  plan  were  terminated  on  such  date. 

13  EFFECTIVE  DATE 

14  Sec.   305.    (a)    Except  as  otherwise  provided  in  this 

15  section,  this  part  shall  apply  in  the  case  of  plan  years  be- 

16  ginning  after  the  date  of  the  enactment  of  this  Aot. 

17  (b)  ( 1 )  Except  as  otherwise  provided  in  subsection  (c) , 

18  "i  the  case  of  a  plan  in  existence  on  January  1,  1974,  this 

19  part  shall  apply   in  the  case  of  plan  years  beginning  after 

20  December  31,  1975.  In  any  case  described  in  paragraph  (2) 
2i  of  this  subsection,  such  paragraph  shall  apply  if   (and  only 

22  if)  its  application  results  in  a  later  effective  date  for  this  part. 

23  (2)  In  the  case  of  a  plan  maintained  pursuant  to  one  or 

24  more  agreements  which  the  Secretary  finds  to  be  collect ive- 

25  bargaining   agreements   between   employee   representatives 
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1  and  one  or  more  employers,  and  which  he  finds   (in  the  ag- 

2  grcgate)  cover  more  than  25  per  centum  of  the  participants 

3  in  the  plan,  paragraph    (1)    shall  be  applied  by  substitut- 

4  ing  for  December  31,  1975,  the  earlier  of — 

5  (A)    the  date  on  which  the  last  of  such  agree- 

6  ments    relating    to    the    plan    terminates     (determined 

7  without  regard  to  any  extension  thereof  agreed  to  after 

8  the  date  of  the  enactment  of  this  Act) ,  or 

9  (B)  December  31,  1980, 

10  but  in  no  event  shall  a  date  earlier  than  December  31, 

11  1976,  be  substituted. 

12  (c)  (1)   Notwithstanding  subsection    (b)    of  this  sub- 

13  section,  with  respect  to  plan  years  beginning  after  the  date 

14  of  enactment  of  this  Act  and  ending  before  the  first  plan  year 

15  to  which    (but  for  this  paragraph)    part  would  apply   to 

16  such  plan,  any  plan  in  effect  on  January  1,  1974,  shall  pro- 

17  vide  for  a  minimum  level  of  contributions  equal  to  or  greater 

18  than  the  sum  of — 

19  (A)  the  normal  service  costs  for  such  year; 

20  (B)    the  unfunded  portion  of  the  accrued  liability 

21  (if  any)  times  the  interest  rate  used  in  computing  such 

22  liability  under  the  actuarial  cost  method  used  to  deter- 

23  mine  such  liability. 

24  (2)   In  the  case  of  a  plan  in  effect  on  January  1,  1974, 

25  established  by  an  employee  organization  and  financed  en- 
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1  tirely  by  an  allocation  of  dues,  this  title  shall  apply  to  plan 

2  years  beginning  more  than  seven  years  after  the  date  of  en- 

3  actment  of  this  Act. 

4  Part  4— Plan  Termination  Insurance 

5  establishment  of  pension  insurance  corporation 

6  Sec.  401.  (a)  Establishment.— There  is  established 

7  with  the  Department  of  Labor  a  body  corporate  to  be  known 

8  as  the  Pension  Benefit  Guaranty  Corporation    (hereinafter 

9  referred  to  as  the  "Corporation") .  In  carrying  out  its  func- 

10  tions  under  this  part  the  Corporation  shall  be  administered 

11  by  a  Board  of  Directors    (as  provided  in  subsection    (c)  ) , 

12  under  the  general  supervision  and  direction  of  the  Secretary 

13  of  Labor. 

14  (b)    Board  of  Directors. — The  Board  of  Directors 

15  of  the  Corporation  shall  be  composed  of  the  Secretary  of 

16  Labor  and  two  officers  or  employees  of  the  Department  of 

17  Labor,  who  shall  serve  as  directors  at  the  pleasure  of  the 

18  Secretary.  Members  of  the  Board  shall  serve  without  com- 

19  pensation,  but  shall  be  reimbursed  for  travel,  subsistence, 

20  and  other  necessary  expenses  incurred  in  the  performance  of 

21  their  duties  of  members  of  the  Board.  The  Secretary  of  Labor 

22  shall  be  the  Chairman  of  the  Board  of  Directors. 

23  (c)  Meetings  of  Board.— The  Board  of  Directors  shall 

24  meet  at  the  call  of  its  Chairman,  or  as  otherwise  provided  by 
2-r>  the  bylaws  of  the  Corporation. 
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1  PURPOSES  AND  POWERS  OF  THE  CORPORATION 

2  Sec.  402.  (a)  In  General.— The  purpose  of  the  Cor- 

3  poration  is — 

4  (1)    encourage  the  continuation  and  maintenance 

5  of  voluntary  private  pension  plans  to  the  benefit  of  their 

6  participants, 

7  (2)  provide  for  the  timely  and  uninterrupted  pay- 

8  ment  of  pension  benefits  to  the  participants  and  bene- 

9  ficiaries  under  all  insured  plans,  and 

10  (3)    minimize   over  the   long  run   the   premiums 

11  charged  by  the  Corporation  under  section  405. 

12  In  order  to  carry  out  these  purposes,   the  Corporation  is 

13  authorized  to  provide  plan  termination  insurance  as  provided 

14  in  this  part. 

15  (b)  Powers. — To  carry  out  the  foregoing  purposes,  the 

16  Corporation  shall  have  the  usual  powers  conferred  on  a  non- 

17  profit  corporation  by  the  District  of  Columbia  Nonprofit 

18  Corporation  Act.  In  addition  to  any  specific  power  granted 

19  to  the  Corporation  elsewhere  in  this  part,  the  Corporation 

20  shall  have  the  power — 

21  (1)  to  sue  and  be  sued,  in  its  corporate  name  and 

22  through  its  own  counsel,  in  any  court,  State  or  Federal; 

23  (2)    to  adopt,  amend,  and  repeal,  by  its  Board  of 

24  Directors,  bylaws  and  rules  relating  to  the  conduct  of  its 
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1  business  and  the  exercise  of  all  other  rights  and  powers 

2  granted  to  it  by  this  part ; 

3  (3)   to  conduct  its  business   (including  the  carrying 

4  on  of  operations  and  the  maintenance  of  offices)   and  to 

5  exercise  all  other  rights  and  powers  granted  to  it  by  this 

6  part  in  any  State  without  regard  to  qualification,  licens- 

7  ing,  or  other  statute  in  such  State  or  political  subdivision 

8  thereof ; 

9  (4)  to  lease,  purchase,  accept  gifts  or  donations  of, 

10  or  otherwise  to  acquire,  to  own,  hold,  improve,  use,  or 

11  otherwise  deal  in  or  with,  and  to  sell,  convey,  mortgage, 

12  pledge,  lease,  exchange,  or  otherwise  dispose  of,  any 

13  property,    real,    personal,    or   mixed,    or   any   interest 

14  therein,  wherever  situated  ; 

15  (5)  to  elect  or  appoint  such  officers,  attorneys,  cm- 

16  ployees,  and  agents  as  may  be  required,  to  determine 

17  their  qualifications,  to  define  their  duties,  to  fix  their 

18  salaries,  and,  to  the  extent  desired,  require  bonds  for 
1^  them  and  fix  the  penalty  thereof;  and 

20  (6)   to  enter  into  contracts,  to  execute  instruments, 

21  .   to  incur  liabilities,  and  to  do  any  and  all  other  acts  and 

22  things  as  may  be  necessary  or  incidental  to  the  conduct 

23  of  its  business  and  the  exercise  of  all  other  rights  and 
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1  powers  granted  to  the  Corporation  by  this  part. 

2  (e)  Bylaws. — As  soon  as  practicable  but  not  later  than 

3  180  days  after  the  date  of  enactment  of  this  Act,  the  board 

4  of  directors  shall  adopt  initial  bylaws  and  rules  relating  to 

5  the  conduct  of  the  business  of  the  Corporation.  Thereafter, 

6  the  board  of  directors  may  alter,  supplement,  or  repeal  any 

7  existing  bylaw  or  rule,  and  may  adopt  additional  bylaws  and 

8  rules,  from  time  to  time  as  may  be  necessary.  The  Secretary 

9  of  Labor  shall  cause  a  copy  of  the  bylaws  of  the  Corporation 

10  to   be   published   in    the    Federal   Register   not   less    than 

11  annually. 

12  CONDITIONS  OF  INSURANCE 

13  Sec.  403.  The  Corporation  shall  insure  participants  and 

14  beneficiaries  of  plans  covered  under  this  part  against   the 

15  loss  of  benefits  (as  defined  in  section  409)   which  arise  from 

16  the  complete  or  partial  termination  of  such  plans,  as  deter- 

17  mined  by  the  Secretary  of  Labor  in  accordance  with  sections 

18  112,  411,  and  501  of  this  Act.  For  purposes  of  this  part,  a 

19  partial  termination  shall  not  be  deemed  to  have  occurred  if, 

20  as  a  result  of  actions  taken  by  the  Secretary  pursuant  to 

21  sections  112,  411,  and  501  of  this  Act,  all  nonforfeitable 

22  benefits  of  participants  and  beneficiaries  to  which  the  partial 

23  termination  applies  continue  as  obligations  of  the  plan  or 

24  are  otherwise  satisfied. 
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1  PLAN    TEKMINATION    INSURANCE    FUNDS 

2  Sec.  404.  (a)  Funds  Established. — The  Corporation 

3  shall  establish  two  Plan  Termination  Insurance  Funds.  The 

4  Single  Employer  Primary  Trust  Fund  shall  relate  to  single 

5  employer  plans.  The  Multiemployer  Trust  Fund  shall  relate 

6  to   multiemployer   plans.    The    Corporation    may   establish 

7  a  Single  Employer  Optional  Trust  Fund  if  it  finds  that  such 

8  a  fund  is  feasible,  and  may  establish  one  or  more  additional 

9  trust  funds  as  provided  for  in  section  409.  No  trust  fund, 

10  established  by  or  under  this  subsection,  or  benefits  insured 

11  thereunder,  may  at  any  time  be  merged  with  any  other 

12  trust  fund  so  established  nor  may  the  assets  of  any  trust  fund 

13  so  established  be  used  to  satisfy  liabilities  with  respect  to  any 

14  other  trust  fund  so  established.  All  amounts  received  directly 

15  or  indirectly  as  premiums,  assessments,   or  fees,   and  any 

16  other  money,  property,  or  assets  derived  from  the  operation 

17  of  the  Corporation,  shall  be  deposited  in  the  appropriate 

18  fund  as  determined  by  the  board  of  directors.  All  claims, 

19  expenses,  and  payments  pursuant  to  the  operation  of  the 

20  Corporation  shall  be  paid  only  from  the  appropriate  fund  as 

21  determined  by  the  board  of  directors,  subject  to  the  provi- 

22  sions  of  this  subsection  and  section  409. 

23  (b)  Investment  of  Amounts  in  Funds. — Amounts 

24  in  the  funds  may  be  invested  in — 

25  ( 1 )  obligations  of  the  United  States, 
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1  (2)   obligations  guaranteed  as  to  principal  and  in- 

2  tcrest  by  the  United  States,  and 

3  (3)  other  assets  which  the  board  of  directors  of  the 

4  Corporation  determines  by  rule  or  by  law  to  be  per- 
f)  missible  investments  and  which  are  not  inconsistent  with 
G  the  other  provisions  of  this  part. 

7  (c)   Borrowing  Authority.— The  Corporation  may 

8  issue  to  the  Secretary  of  the  Treasury  notes  or  other  obliga- 

9  tions  in  an  aggregate  amount  of  not  to  exceed  $100,000,000, 

10  in  such  forms  and  denominations,  bearing  such  maturities, 

11  and  subject  to  such  terms  and  conditions  as  may  be  prc- 

12  scribed  by  the  Secretary  of  the  Treasury.  Such  notes  or  other 

13  obligations  shall  bear  interest  at  a  rate  determined  by  the 

14  Secretary  of  the  Treasury,  taking  into  consideration  the  cur- 

15  rent  average  market  yield  on  outstanding  marketable  obliga- 

16  tions  of  the  United  States  of  comparable  maturities  during 

17  the  month  preceding  the  issuance  of  such  notes  or  other 

18  obligations  of  the  Corporation.  The  Secretary  of  the  Treasury 

19  shall  purchase  any  notes  or  other  issued  by  the  Corpora- 

20  tion  under  the  preceding  sentence,  and  for  that  purpose  he 

21  is  authorized  to  use  as  a  public  debt  transaction  the  proceeds 

22  from   the  sale   of  any  securities   issued  under   the   Second 

23  Liberty  Bond  Act,  as  amended,  and  the  purposes  for  which 

24  securities  may  be  issued  under  that  Act,  as  amended,  are 
>5  extended  to  include  any  purchase  of  such  notes  and  obliga- 

25-028  O  -  76  -  36  (Vol.  Ill) 
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1  tions.  The  Secretary  of  the  Treasury  may  at  any  time  sell 

2  any  of  the  notes  or  other  obligations  acquired  by  him  under 

3  this  subsection.  All  redemptions,  purchases,  and  sales  by  the 

4  Secretary  of  the  Treasury  of  such  notes  or  other  obligations 

5  shall  be  treated  as  public  debt  transactions  of  the  United 

6  States. 

7  PREMIUM     SCHEDULES 

8  Sec.  405.    (a)    In  General.— The  Corporation  shall 

9  prescribe  such  separate  schedules  for  the  premiums  to  be  paid 

10  by   single   employer   and   multiemployer  pension   plans   as 

11  may  be  necessary  to  carry  out  its  functions  under  this  part, 

12  taking  into  account  the  insurance  coverage  to  be  provided 

13  and  the  administrative  and  operational  costs  of  the  Corpora- 

14  tion. 

15  (b)  Premiums  To  Be  Uniform.— The  premium  rates 

16  charged  by  the  Corporation  for  any  period  shall  be  uniform 

17  for  all  single  employer  plans  insured  by  the  Corporation 

18  and  shall  be  uniform  for  all  multiemployer  plans  insured  by 

19  the  Corporation,  except  as  provided  in  subsection    (c)    of 

20  this  section. 

2i  (c)  Basis  for  Setting  Premiums. — 

22  (1)   Initial  premiums. — Unless  a  revised  pre- 

2'S  mium  schedule  takes  effect  under  section  406,  the  premi- 

24  um  charged  any  plan  insured  by  the  Corporation   for 

25  any  period  shall  be  made  up  of  two  parts — 
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1  (A)  a  rate  applicable  to  the  excess,  if  any,  of 

2  the  present  value  of  the  benefits  of  a  plan  which 

3  are  insured  (as  defined  in  section  409  (b)  )  over  the 

4  value  of  the  assets  of  a  plan,  which  rate  shall  not 

5  exceed  0.1  per  centum  for  single  employer  plans 

6  and  shall  not  exceed  0.025  per  centum  for  multi- 

7  employer  plans,  and 

8  (B)  an  additional  charge  based  on  a  rate  appli- 

9  cable  to  the  present  value  of  the  benefits  of  a  plan 

10  which  are  insured   (as  defined  in  section  409(b)  ), 

11  which  rate  shall  be  determined  separately  for  single 

12  employer  and  multiemployer  plans. 

13  The  rate  for  the  additional  charge  referred  to  in  sub- 

14  paragraph  (B)  shall  be  set  by  the  Corporation  for  every 

15  year  at  a  level    (separately  for  single  employer  and 

16  multiemployer  plans)    which  the  Corporation  estimates 

17  will  yield  total  revenue  approximately  equal  to  the  total 

18  revenue  to  be  derived  by  the  Corporation  from  the  prc- 

19  miuins  referred  to  in  subparagraph  (A) . 

20  (2)    Supplemental  premiums.— The  premium 

21  charged  any  plan  for  insurance  of  benefits  or  against  loss 

22  as  provided  in  section  409  (c)  shall  be  based  on  the  risk 

23  insured  and  shall  reflect  the  actual  and  projected  experi- 

24  ence  losses  incurred  by  the  Corporation  in  regard  to  such 

25  risks  as  determined  by  the  Corporation. 
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1  (3)  Graded  premium  schedule.— The  premium 

2  rates  applicable  to  benefits  insured  under  section  409  (b) 

3  shall  take  effect  in  accordance  with  the  following  table 

4  for  any  plan  which  is  not  a  successor  plan  covering 
•">  some  or  all  of  the  same  participants: 

The  applicable  premium  rate 

or  rates  shall  be  multiplied 

Number  of  years  plan  in  effect :  by  the  following  percentage: 

1 50 

2 60 

3 70 

4 80 

5 90 

6  or  more 100. 

y  (4)    Value  of  assets.— The  Corporation  shall 

7  adopt  rules  relating  to  the  valuation  of  a  plan's  assets 

g  for  premium  purposes  and  shall  file  a  copy  of  such 

q  rules  with  the  Secretary.  To  the  extent  deemed  feasible 

2Q  by  the  Corporation,  such  rules  shall — 

-j j  (A)    require  securities  for  which  an  available 

-j 2  market  exists  to  be  valued  at  fair  market  value  or 

13  the  average  of  fair  market  value  over  the  eighteen- 

14  month  period  ending  with  the  month  of  valuation, 

15  (B)   permit  the  value  of  a  bond  or  other  evi- 

16  dence  of  indebtedness  which  is  not  in  default  as  to 

17  principal    or   interest,    to    be    determined    on    an 

18  amortized  basis  running  from  initial  cost  at  purchase 

19  to  par  value  at  maturity  or  earliest  call  date  or  on 

20  the   basis   of   the   commuted   value   of   the   future 
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1  income  it  will  produce  discounted  at  the  rate  of 

2  interest  assumed  in  the  calculation  of  plan  liabilities, 

3  (C)    require  other  assets  to  be  valued  on  a 

4  reasonable  and  consistent  basis    (which  takes  into 

5  account  fair  market  value  where  applicable) . 

6  (5)  Present  value  of  insured  benefit.— The 

7  Corporation  shall  adopt  rules  relating  to  the  valuation  of 

8  a  plan's  insured  benefits  for  premium  purposes  and  shall 

9  file  a  copy  of  such  rules  with  the  Secretary.  To  the  ex- 

10  tent   deemed   feasible   by   the   Corporation   such    rules 

11  shall — 

12  (A)   recognize  that  under  this  title  a  complete 

13  actuarial  valuation  of  a  plan's  liabilities  is  required 

14  at  least  every  three  years,  and  should  set  standards 

15  for  acceptable  approximation  methods  to  be  used 

16  for  interim  years,  and 

17  (B)   require  that  the  present  value  of  insured 

18  benefits   be   calculated  using  appropriate   rates   of 

19  mortality  and  interest  which  will  result  in  equitable 

20  treatment  as  between  plans  in  similar  circumstances. 

21  (6)   Statement    of    compliance.— The     Cor- 

22  poration  shall  require  a  report  to  be  submitted  which 

23  contains  a  statement  by  an  enrolled  actuary,  as  defined 

24  in  section  104(a)  (4)  (C)  of  this  Act,  that  the  rules  of 
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1  the  Corporation  have  been  complied  with  regarding  the 

2  calculation  of  any  premiums  under  this   section. 

3  ( 7 )   Interest. — The  Corporation  may  require  that 

4  interest  at  appropriate  rate  or  rates  be  charged  on  un- 
T)  paid,  past  due,  premiums  in  addition  to  premiums  other- 
(i  wise  calculated  under  this  section. 

7  (8)  Optional    trust    fund    pkemiums—  The 

8  Corporation  shall  establish  rules  which  shall  apply  to  the 

9  premium  to  be  charged  for  plans  to  which  the  Single 

10  Employer  Optional  Trust  Fund  applies.  Such  rules  shall 

11  include  the  following: 

12  (A)  The  Corporation  shall  require  each  plan  to 

13  make  an  election  whether  to  continue  to  be  treated 

14  ^  a  Primary  Trust  Fund  plan  or  as  an  Optional 

15  Trust  Fund  plan,  for  premium  purposes  under  this 

16  section  and  for  purposes  of  the  employer  liability 

17  provisions  under  section  414,  at  the  later  of — 

18  (i)   three  years  after  the  effective  date  of 

19  this  part,  or 

20  (ii)  the  date  the  plan  is  first  covered  under 

21  this  title.    (For  purposes  of  this  paragraph  the 

22  pian  and  any  successor  plan  covering  some  or  all 

23  0f  the  same  participants  shall  be  deemed  to  be 

24  the  same  plan.) 
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1  Such  election  by  a  plan  shall  be  irrevocable  except 

2  wkh  the  concurrence  of  the  Corporation  in  accord- 

3  ance  with  rules  adopted  by  the  Corporation  which 

4  shall  be  consistently  and  uniformly  applied  to  all 

5  plans  making  such  election. 

6  (B)     The    premiums    charged    plans   electing 

7  Optional    Trust   Fund    treatment    shall    be    based 

8  upon — 

9  (i)   the  present  value  of  the  benefits  of  a 

10  plan  which  are  insured  under  this  part,  and 

11  (ii)  the  excess,  if  any,  of  the  amount  deter- 

12  mined  under  clause   (i)   over  the  value  of  the 

13  assets  of  a  plan, 

14  and  shall  be  based  on  the  actual  and  projected  expe- 

15  rience  of  all  such  plans. 

16  (C)  The  Optional  Trust  Fund,  at  the  time  plans 
n  are  first  permitted  to  elect  such  option,  shall  be 
18  credited  with  that  portion  of  the  premiums  and  in- 
!9  come,  as  determined  by  the  Corporation,  which  up 

20  to  that  time  were  allocated  to  the  Single  Employer 

21  Optional  Trust  Fund. 

22  REVISED  PREMIUM  SCHEDULE  PROCEDURE 

2<*  Sec.  406.  The  Corporation  may  revise  any  premium 
24  schedule  in  order  to  charge  premiums  to  plans  insured  under 
2*>  the  Single  Employer  or  Multiemployer  Trust  Funds  in  ;i 
2^    manner  other  than  that  provided   in  section   405(c)  (1), 


4022 


125 

1  whenever  it  determines  that  revised  rates  are  necessary, 

2  hut  a  revised  schedule  shall  apply  only  to  plan  years  begin- 

3  ning  more  than  thirty  days  after  the  date  on  which   the 

4  Congress  approves  such  revised  schedule  by  a  concurrent 

5  resolution  originating  in  the  House  of  Kepresentatives.  In 

6  order  to  place  a  revised  premium  schedule  in  effect,  the 

7  Corporation  shall  transmit  the  proposed  schedule,  its  pro- 

8  posed  effective  date,  and  the  reasons  for  its  proposal  to  the 

9  Committee  on  Education  and  Labor  of  the  House  of  Rep- 

10  resentatives. 

11  COOPERATION  AND  ASSISTANCE  OF  GOVERNMENT 

12  AGENCIES 

13  Sec.  407.  Section  506  (a)    of  this  Act  shall  apply  in 

14  carrying  out  functions  of  the  Corporation  in  the  same  man- 

15  ner  as  it  applies  in  carrying  out  functions  of  the  Secretary. 

16  REPORTS 

17  Sec.  408.  The  Secretary  may  by  regulation  require  that 

18  reports  which  are  filed  under  sections  104  and  105  of  this 

19  Act  by  plans  to  which  this  part  applies  include  such  addi- 

20  tional  information  as  he  deems  necessary  to  carry  out  this 

21  part. 

22  COVERAGE 

23  Sec.  409.   (a)   Plans  Covered  — 

24  (1)    Mandatory  coverage. — Subject  to  section 

25  416,  this  title  shall  apply  to  a  plan  which— 
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1  (A)    is  a  plan  covered  under  part  3  of  this 

2  subtitle    (including  plans  covered  by  reason  of  sec- 

3  tion  305(c)  (1)  ),  and 

4  (B)   which  covers  more  than  twenty-five  par- 

5  ticipants    (where  at  least  ten  have  obtained  non- 

6  forfeitable  benefits)   at  all  times  during  any  period 

7  of  five  consecutive  plan  years,  and 

8  (C)    which  has  a  vested  benefit  ratio  of   10 

9  per  centum  or  greater  when  the  conditions  under 

10  (A)   and   (B)   are  met.  For  purposes  of  this  sub- 

11  paragraph  vested  benefit  ratio  means  the  value  of 

12  assets    (as  determined  under  section  405(c)  (4)) 

13  over  the  present  value  of  insured  benefits    (as  de- 

14  termined  under  section  405  (c)  (5)  ) . 

15  A  plan  once  covered  under  this  paragraph  shall  con- 

16  tinue  to  be  covered  except  as  provided  under  rules  set 

17  by  the  corporation. 

18  (2)    Voluntary  coverage. — Subject  to  section 

19  416,  the  Corporation  may  insure  plans  to  which  part  3 

20  applies    (including  plans  covered  by  reason  of  section 
2i  305(c)  (1))    and  which  are  registered  under  section 

22  512  of  this  Act  and  qualified  under  section  401  (a)   of 

23  the  Internal  Revenue  Code  of  1954,  but  which  are  not 

24  otherwise  covered  under  this  part  to  the  extent  that  such 

25  plans  meet  underwriting  standards   (which  shall  provide 
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1  that  such  plans  in  the  aggregate  shall  not  unreasonably 

2  increase  the  losses  incurred  by  the  Corporation  so  as  to 

3  require   unreasonable   increases   in   the   premium   rates 

4  charged  plans  covered  under  paragraph    ( 1 )  )    as  set 

5  forth  in  rules  established  by  the  Corporation. 

6  (3)  Trust  fund  status.— The  Corporation  shall 

7  insure  covered  benefits,  as  determined  in  this  section,  for 

8  participants  and  beneficiaries  of  single  employer  plans 

9  and  shall  pay  such  benefits  from  the  Single  Employer 

10  Trust  Fund,  except  as  provided  in  subsection  (c)  of  this 

11  section.  The  Corporation  shall  insure  covered  benefits,  as 

12  determined  in  this  section,  for  participants  and  bene- 

13  ficiaries   of   multiemployer   plans   and   shall   pay   such 

14  benefits  from  the  Multiemployer  Trust  Fund,  except  as 

15  provided  in  subsection  (c)  of  this  section. 

16  (b)  Benefits  Covered.— Subject  to  the  limitations  in 

17  subsection   (d)   of  this  section,  the  Corporation  shall  guar- 

18  antee  the  payment  of — 

19  (1)   any  rights  under  the  plan  in  a  regular  retire- 

20  ment  benefit,  or  in  an  equivalent  benefit,  which  are 

21  nonforfeitable    (other  than  by  reason  of  such  termina- 

22  tion)  according  to  the  schedule  in  section  203  in  effect 

23  for  such  plan  on  such  termination  date  (or,  if  earlier,  the 

24  disqualification  date  within  the  meaning  of  subsection 

25  (h)  of  this  section) ,  and 
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1  (2)   any  contingent  rights  under  the  plan  to  bene- 

2  fits  which  are  ancillary  to  the  retirement  benefits  if,  on 

3  such  termination  date    (or,  if  earlier,  such  disqualifica- 

4  tion  date),  all  contingencies  (other  than  the  passage  of 

5  time)   on  which  the  payment  of  such  ancillary  benefits 

6  depends  have  been  satisfied. 

7  (c)  Supplemental  Insured  Benefits. — The  Corpo- 

8  ration  shall  undertake  a  study  to  determine  under  what  condi- 

9  tions  losses  of  the  plan  or  benefits  other  than  those  described 

10  in  section  (b)  can  be  insured.  To  the  extent  that  the  Corpo- 

11  ration  determines  that  losses  of  the  plan,  or  additional  bene- 

12  fits  are  insurable-,  the  Corporation  shall  prescribe  the  terms 

13  and  conditions  of  such  insurance  and  the  premiums  charged 

14  for  insuring  such  benefits  or  against  such  losses  shall  be 

15  subject   to  the  requirements   of  section   405(c)  (2).    Such 

16  additional  benefits  shall  not  be  paid  from  the  Single  Em- 

17  ployer  Trust  Fund  or  the  Multiemployer  Trust  Fund. 

18  (d)  Limitation  on  Insurance. — The  rights  of  par- 

19  ticipants  and  beneficiaries  of  a  plan  which  is  a  member  of  the 

20  Corporation  shall  be  insured  by  the  Corporation  only  to  the 

21  extent  that — 

22  (1)   such  rights  as  provided  for  in  the  plan  do  not 

23  exceed,  with  respect  to  benefits  insured  under  subsection 

24  (b)  of  this  section. 

25  (A)  in  the  case  of  a  right  to  a  monthly  retire- 
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1  ment  or  disability  benefit  for  the  employee  himself, 

2  the  actuarial  value  of  a  monthly  benefit   (with  no 

3  ancillary   benefits)    in    the   form   of   a   single   life 

4  annuity  commencing  at  age  65  equal  to  $20  per 

5  month  per  year  of  credited  service,  where  such  $20 

6  is  kept  up-to-date  according  to  the  annual  change 

7  in  the  average  of  the  taxable  wages  of  all  employees 

8  as  reported  to  the  Secretary  of  Health,  Education, 

9  and  Welfare  for  the  first  calendar  quarter  of  the 

10  calendar  year  prior  to  which  the  determination  is 

11  made.  For  purposes  of  this  subparagraph,  the  term 

12  "year  of  credited  service"  shall  be  defined  in  accord- 

13  ance  with  rules  set  by  the  Corporation  which  shall 

14  take  into  account  the  manner  in  which  a  plan  in 

15  practice  credits  service  for  benefit  purposes. 

16  (B)  in  the  case  of  a  right  of  one  or  more  de- 
ll pendents  or  members  of  the  participant's  family, 

18  or  in  the  case  of  a  right  to  a  lump-sum  survivor 

19  benefit  on  account  of  the  death  of  a  participant,  an 

20  amount   no   greater   than   the   amount   determined 
2i  in  a  manner  consistent  with  clause  (A)  ; 

22  (2)    the  plan  is  terminated  more  than  five  years 

23  after  the  date  it  became  a  member  of  the  Corporation, 

24  except  that  the  board  of  directors  may  in  its  discretion 
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1  authorize  insurance  payments  for  such  amounts  as  may 

2  be  reasonable  to  any  plan  terminated  in  less  than  five 

3  years  after  the  date  it  became  a  member  of  the  Corpora- 

4  tion  where — 

5  (A)   such  plan  has  been  established  and  main- 

6  tained  for  more  than  five  years  prior  to  its  termi- 

7  nation ; 

8  (B)  the  board  of  directors  of  the  Corporation  is 

9  satisfied  that  during  the  period  the  plan  was  not  a 

10  member  of  the  Corporation,  it  was  in  substantial 

11  compliance  with  the  provisions  of  this  Act;  and 

12  (C)    such  payments  will  not  prevent  equitable 

13  underwriting   of   losses    of   nonforfeitable    benefits 
■"  arising  from  plan  terminations  otherwise  covered 

15  by  this  title; 

16  (3)   such  rights  were  created  by  a  plan  amendment 
V"  which  was  adopted  and  which  took  effect  more  than 

18  five  years  immediately  preceding  termination  of  such 

19  plan; 

20  (4)   such  rights  do  not  accrue  to  the  interest  of  a 

21  participant  who  is  a  substantial  owner  as  defined  in 

22  paragraph    (g)    with  respect  to  a  plan;  and 

23  (5)  the  maximum  guaranteed  benefit  amounts  pro- 
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1  vided  in  paragraph   (1)  shall  take  effect  in  accordance 

2  with  the  following  table: 

The  guarantee  provided  by  this 

part  shall  be  the  following 

percentage  of  the  maximum 

If  the  plan  has  been  in  guaranteed    benefit    amount 

existence  for —  provided  by  paragraph  (1)  : 

Less  than  2  years 20 

At  least  2  but  less  than  3  yars . 40 

At  least  3  but  less  than  4  years 60 

At  least  4  but  less  than  5  years 80 

5  years  or  more 100. 

3  (e)  Certain  Successor  Plans. — For  purposes   of 

4  subsection  (d) ,  the  period  a  successor  plan  has  been  in  effect 

5  includes  the  period  during  which  the  predecessor  plan  was 
G    in  effect. 

7  (f)    Maximum    Amount    Payable   Under   More 

8  Than  One  Plan. — Notwithstanding  any  other  provision  of 

9  this  section,  no  person  may  receive  any  amount  from  the 

10  Corporation  with  respect  to  any  individual  if  the  receipt  of 

11  such  amount  would  cause  the  aggregate  benefits  received  by 

12  all  persons  from  the  Corporation  with  respect  to  such  individ- 

13  ual  to  have  an  actuarial  value  in  excess  of  the  limitations  on 

14  benefits  provided  by  subsection    (d)  (1)  (A)     (determined 

15  as  of  the  date  of  the  most  recent  termination  of  a  plan  in 

16  which  such  individual  was  a  participant) . 

17  (g)  Benefits  Payable  With  Respect  to  Certain 

18  Substantial  Owners  Not  Insured  — 

19  (1)    In   general. — No  benefit  payable  under  a 

20  plan  shall  be  insured  under  this  title  with  respect  to  any 
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1  individual  who,  on  any  day  during  the  plan  year  in 

2  which  the  plan  terminates  or  during  any  of  the  five 

3  immediately   preceding   plan   years,    was   a   substantial 

4  owner  with  respect  to  such  plan. 

5  (2)    Substantial   owner   defined.— For   pur- 
G  poses  of  this  title,  the  term  "substantial  owner"  means 

7  any  individual  who — 

8  (A)    owns  the  entire  interest  in  an  unincor- 

9  porated  trade  or  business, 

10  (B)   in  the  case  of  a  partnership  is  a  partner 

11  who  owns  more  than  5  per  centum  of  either  the 

12  capital  interest  or  the  profits  interest  in  such  part- 

13  nership,  or 

14  (C)   in  the  case  of  a  Corporation,  owns  more 

15  than  5  per  centum  in  value  of  either  (i)   the  voting 
1G  stock  of  such  Corporation,  or   (ii)    all  the  stock  of 

17  such  Corporation. 

18  (3)  Constructive  ownership.— For  purposes  of 

19  paragraph   (2)  (C) ,  the  constructive  ownership  rules  of 

20  section  1563(e)   of  the  Internal  Revenue  Code  of  1954 

21  shall  apply   (determined  without  regard  to  section  1503 

22  (e)(30)(C)). 

23  (h)  Effect  of  Plan  Disqualification.— 

21  ( 1 )  Is*  general.— If  the  Secretary  of  the  Treasury 

•j.",  or  his  delegate  determines  that  any  plan  does  not  satisfy 
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1  the  requirements  for  being  a  qualified  retirement  plan, 

2  no  benefits  accrued  under  such  plan  after  the  disqualifi- 

3  cation  date  for  the  plan  shall  be  guaranteed  under  this 

4  title. 

5  (2)    Disqualification  date.— For  purposes  of 

6  this  section,  the  term  "disqualification  date"  means — 

7  (A)  except  as  provided  in  subparagraph  (B) , 

8  the  day  on  which  notice  of  the  determination  re- 

9  ferred  to  in  paragraph    (1)    is  mailed  to  the  em- 

10  ployer,  and 

11  (B)   in  the  case  of  a  determination  arising  in 

12  whole  or  in  part  from  the  adoption  of  an  amendment 

13  to  the  plan,  the  day  on  which  such  amendment  was 

14  adopted. 

15  (3)    Special  rules. — This  subsection   shall  not 

16  apply— 

17  (A)    if  the  determination  referred  to  in  para- 

18  graph  ( 1 )  is  erroneous,  and 

19  (B)   in  the  case  of  an  amendment  to  a  plan, 

20  if  such  amendment — 

21  (i)   is  revoked  as  of  the  date  it  first  took 

22  effect,  or 

23  (ii)  is  modified  as  of  the  date  it  first  took 

24  effect  in  such  a  way  that  the  Secretary  of  the 
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1  Treasury  or  his  delegate  determines  that  the 

2  plan  is  again  a  qualified  retirement  plan. 

3  REPORTABLE  EVENTS 

4  Sec.  410.  (a)  Report  of  Event.— Within  thirty  days 

5  after  the  plan  administrator  knows  or  has  reason  to  know 
G  that  a  reportable  event  has  occurred,  he  shall  notify  the 

7  Corporation  that  such  event  has  occurred. 

8  (b)  Occurrence  of  Reportable  Event.— For  pur- 

9  poses  of  this  section  a  reportable  event  occurs — 

10  (1)    Disqualification    of    plan.— When    the 

11  Secretary  of  the  Treasury  or  his  delegate  issues  notice 

12  that  a  plan  has  ceased  to  be  a  qualified  retirement  plan 

13  or  if  the  Secretary  of  Labor  determines  the  plan  is  not  in 

14  compliance  with  this  title. 

15  (2)   Benefit  decreased.— When  an  amendment 

16  of  the  plan  is  adopted  if,  under  the  amendment,  the  bene- 

17  fit  payable  with  respect  to  any  participant  may  be  de- 

18  creased. 

19  (3)  Decrease  in  participants.— When  the  num- 

20  ber  of  active  participants  is  less  than  80  per  centum  of 

21  the  number  of  such  participants  at  the  beginning  of  the 

22  plan  year,  or  is  less  than  75  per  centum  of  the  number 

23  of  such  participants  at  the  beginning  of  the  previous  plan 
year. 


24 
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1  (4)    Termination  under  internal  revenue 

2  code. — When  the  Secretary  of  the  Treasury  or  his  dele- 

3  gate  determines  that  there  has  been  a  termination  or 

4  partial  termination  of  the  plan  within  the  meaning  of 

5  section  411  (d)  (3)    of  the  Internal  Revenue  Code  of 

6  1954. 

7  (5)     Failure    to    meet    minimum    funding 

8  standards. — When  the  plan  fails  to  meet  the  minimum 

9  funding  standards  under  part  3  of  this  subtitle. 

10  (6)   Plan  unable  to  pay  benefits.— When  a 

11  plan  is  unable  to  pay  benefits  thereunder  when  due. 

12  (7)  Certain   distributions  to  substantial 

13  owners. — When  there  is  a  distribution  under  a  plan 

14  to  a  participant  who  is  a  substantial  owner  (within  the 

15  meaning  of  section  243  (f )    of  the  Internal  Revenue 

16  Code  of  1954)  if— 

17  (A)   such  distribution  has  a  value  of  $10,000 

18  or  more ; 

19  (B)    such  distribution  is  not  made  by  reason 

20  of  the  death  of  the  participant;  and 

21  (C)    immediately   after   the   distribution,   the 

22  plan   has   nonforfeitable    benefits    which   are    not 

23  funded. 

24  For  purposes  of  this  paragraph,  all  distributions  to  a 
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1  participant  within  any  twenty-four-month  period  shall 

2  be  treated  as  one  distribution. 

3  (8)  Certain  reports  and  hearings. — When  a 

4  plan  files  n  report  required  under  section  304(c)   of  this 

5  title  or  when  a  hearing  is  held  in  regard  to  a  variation 
(j  to  be  granted  by  the  Secretary  of  Labor  under  section 
7  501  of  this  title. 

g  (9)   Other    events. — When    any    other    event 

9  occurs    which    the    Corporation    determines    may    be 

10  indicative  of  a  need  to  terminate  the  plan. 

U  (c)    Notification  by  Secretary  of  the  Treas- 

12  "CRY. — The  Secretary  of  the  Treasury  or  his  delegate  shall 

13  notify  the  Corporation — 

14  ( 1 )  whenever  a  reportable  event  described  in  para- 

15  graph   (1),    (4) ,  or   (5)    of  subsection    (b)    occurs,  or 

16  (2)    whenever  any  other  event  occurs  which  the 

17  Secretary  of  the  Treasury  or  his  delegate  believes  indi- 

18  cates  that  the  plan  is  not  sound. 

19  (d)    Notification  by  Secretary  of  Labor.— The 

20  Secretary  of  Labor  shall  notify  the  Corporation — 

21  (1)   wherever  a  reportable  event  described  in  para- 

22  graph   (1),    (5),  or   (8)   of  subsection   (b)    occurs,  or 

23  (2)    whenever  any  other  event  occurs  which  the 

24  Secretary  of  Labor  believes  indicates  that  the  plan  is 

25  not  sound. 
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1  TERMINATION     OF     PLAN 

2  Sec.  411.    (a)    If  on  application  of  the  administrator 

3  of  a  plan  insured  under  this  part,  any  participant  in  or  bene- 

4  ficiary  of  such  plan,  or,  on  his  own  motion,  the  Secretary 

5  determines  after  a  hearing  under  subsection   (d)   that — 

(j  (1)    the  plan  has  not  met  the  minimum  funding 

7  requirements  of  section  302, 

8  (2)    the  plan  is  unable  to  pay  benefits  when  due, 

9  <>r 

10  (3)   the  probable  long-run  loss  of  the  Corporation 

H  may  reasonably  be  expected  to  increase  unreasonably  if 

12  the  plan  is  not  terminated ; 

13  he  may  order  that  the  plan  be  terminated  in  accordance  with 

14  subsection  (c) . 

15  (b)   If  an  employer  who  sponsors  a  plan  which  is  not 

16  collectively  bargained,  or  in  the  case  of  a  collectively  bar- 

17  gained  plan,  if  the  employer  or  the  employee  organization 

18  which  are  parties  to  the  collective  bargaining  agreement  ap- 

19  ply  to  the  Secretary  for  authority  to  terminate  a  plan  insured 

20  under  this  part,  the  Secretary  may  terminate  such  plan  in 

21  accordance  with  subsection  (c) . 

22  (c)   In  any  case  in  which  termination  of  a  plan  is  au- 

23  thorized  under  subsection   (a)   or   (b),  the  Secretary  shall, 

24  after  a  hearing  in  accordance  with  subsection    (d) ,  provide 

25  for  termination  of  such  plan  in  whichever  of  the  following 


4035 

138 

1  ways  he  determines  will  best  protect  the  interest  of  partici- 

2  pants  and  beneficiaries  and  the  Corporation: 

3  ( 1 )  He  may  order  that  the  Corporation  assume  the 

4  assets  of  the  plan  to  distribute  such  assets  in  accordance 
3  with  section  112   (subject  to  section  501),  and  to  pay 

6  insurance  benefits  in  accordance  with  this  part. 

7  (2)  He  may  order  continuation  of  the  plan  until  all 

8  liabilities  are  satisfied,  with  separate  administration  by 

9  a  receiver  nominated  by  the  Corporation  and  appointed 

10  by  the  Secretary.  If  a  separate  receiver  is  appointed,  no 

11  benefits  may  accrue  or  become  nonforfeitable  after  the 

12  date  of  termination,   the  amount  of  benefits   payable 

13  under  the  plan  shall  not  be  limited  by  the  amount  of 

14  insurable  benefits,  and  the  plan  may  be  ended  under 

15  paragraph    (1)    after  the  receiver  is  appointed  if  the 
1G  Secretary  so  directs  after  a  hearing  under  subsection 

17  (d)  of  this  section. 

18  (3)   The  Secretary  may  order  for  a  distribution  of 

19  assets  under  section  112  without  ending  the  plan  un- 

20  der  paragraph   (1)   or  appointment  of  a  receiver  under 

21  paragraph  (2) . 

22  (4)  He  may  order  an  alternative  method  of  com- 

23  pliance  which  is  equitable  to  all  concerned. 

24  (d)    The  hearing  referred  to  in  subsection    (b)    shall 

25  be  commenced  upon  application  of  a  plan  administrator,  any 
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1  participant  or  beneficiary,  an  employer  or  other  plan  spon- 

2  sor,  the  Corporation,  or,  on  the  motion  of  the  Secretary, 

3  Such  hearing  shall  be  on  the  record,  with  notice  and  op- 

4  portunity  to  be  heard  by  all  interested  parties.  The  Seere- 

5  tarv  is  directed  to  give  due  regard  to  protecting  the  interests 

6  of  the  Corporation  and  shall  take  no  action  which  would 

7  jeopardize  the  equitable  underwriting  of  liabilities  of  other 

8  pension  plans  by  the  Corporation   (or  the  objectives  of  the 

9  Corporation  specified  in  section  402(a)   of  this  Act)  in  any 

10  action  taken  under  this  section. 

11  MANAGEMENT    FUNCTION'S 

12  Sec.  412.  (a)  Transfer  of  Funds  to  the  Corpora- 

13  tion. — The  Secretary  shall  have  authority  to — 

14  (1)    transfer  the  hinds  of  the  terminated  plan  to 

15  which  section  411(c)  (1)    applies  to  the  Corporation 

16  for  purposes  of  management,  payment  of  benefits,   to 
IT  participants  and  beneficiaries  and,  to  the  extent  neces- 

18  sary  for  such  payment,  liquidation;  and 

19  (2)  retain  outside  financial  advisors  or  consultants 

20  to  manage,  administer,  or  invest  the  funds  of  a  termi- 

21  nated  plan  to  which  section  411(c)  ( 1 )  applies  on  behalf 

22  of  the  Corporation  subject  to  such  rules  and  guidelines 

23  as  the  Secretary  shall  determine. 

24  (b)  Other  Alternatives.— The  Secretary  may  take 
2")  such   other  action    consistent    with   actions   which   may   be 
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1  taken  under  section  411(c),  including  any  combination  of 

2  the  foregoing,  as  may  be  appropriate  to  assure  equitable 

3  arrangements  for  payments  of  vested  benefits  to  participants 

4  and  beneficiaries  under  the  plan. 

5  FUNCTIONS  OF  SECRETARY 

(j  Sec.  413.   (a)  Examination  of  the  Corporation, 

7  Etc. — The  Secretary  may  make  such  examinations  and  in- 

3  spections  of  the  Corporation  and  require  the  Corporation  to 

9  furnish  such  reports  and  records  or  copies  thereof  as  the 

10  Secretary  may   consider   necessary   or   appropriate   in   the 

H  public  interest  or  to  effectuate  the  purposes  of  this  Act. 

12  (b)    Reports   from   the   Corporation. — As   soon 

13  as  practicable  after  the  close  of  each  fiscal  year,  the  Corpo- 

14  ration  shall  submit  to  the  Secretary  a  written  report  relative 
1,3  to  the  conduct  of  its  business,  and  the  exercise  of  other 
1G  rights  and  powers  granted  by  this  Act,  during  such  fiscal 

17  year.  Such  report  shall  include  financial  statements  setting 

18  forth  the  financial  position  of  the  Corporation  at  the  end  of 

19  such  fiscal  year  and  the  results  of  its  operations    (including 

20  the  source  and  application  of  its  funds)  for  such  fiscal  year 
2i  and  shall  include  an  actuarial  evaluation  of  the  expected 

22  operations  and  status  of  the  trust  funds  over  a  future  period 

23  of  no  less  than  5  years  including  a  detailed  statement  of  the 

24  actuarial  assumptions  and  methodology  used  in  making  such 

25  evaluation.   The   financial  statements   so   included   shall   be 
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1  examined  by  a  Comptroller  General.   The  Secretary  shall 

2  transmit  such   report  to   the   President  and   the   Congress 

3  with  such  comment  thereon  as  the  Secretary  may  deem 

4  appropriate. 

5  EMPLOYER  LIABILITY 

6  Sec.  414.    (a)    Subject  to  subsection    (e),   where  the 

7  employer  or  employers  contributing  to  the  terminating  plan 

8  or  who  terminated  the  plan  are  not  insolvent    (within  the 

9  meaning  of  section   1(19)    of  the  Bankruptcy  Act),   such 

10  employer  or  employers   (or  any  successor  in  interest  to  such 

11  employer  or  employers)    shall   be  liable   to  reimburse   the 

12  Corporation  for  any  insurance  benefits  paid  by  the  Corpora- 
ls tion  to  the  beneficiaries  of  such  terminated  plan  to  the  extent 

14  provided  in  this  section. 

15  (b)  An  employer,  determined  by  the  Corporation  to  be 
10'  liable  for  reimbursement  under  subsection  (a) ,  shall  be  liable 
IT  to  pay   100  per  centum  of  the  present  value  of  employer 

18  underfunding  of  the  terminated  plan,  as  of  the  date  of  such 

19  termination.    In   no   event,   however,    shall   the   employer's 

20  liability  exceed  50  per  centum  of  the  net   worth   of  such 

21  employer.  For  purposes  of  this  subsection,  the  term  "present 

22  value  of  employer  underfunding"  means  the  lesser  of — 

23  (1)    the   amount    of   aggregate    insurance    benefits 

24  paid,  or 

23  (2)   the  present  value  of  accrued  benefits  under  the 
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1  plan  less  the  sum  of  the  current  value  of  the  assets  of 

2  the  plan  plus  the  present  value  of  expected  employee 

3  contributions  to  the  plan. 

4  (c)  The  Corporation  is  authorized  to  make  arrangements 

5  with  employers,  liable  under  subsection   (a) ,  for  reimburse- 

6  ment  of  insurance  paid  by  the  Corporation,  including  ar- 

7  rangements  for  deferred  payment  on  such  terms  and  for  such 

8  periods  as  are  deemed  equitable  and  appropriate. 

9  (d)  (1)    If  any  employer  or  employers  liable  for  any 

10  amount  due  under  subsection  (a)   of  this  section  neglects  or 

11  refuses  to  pay  the  same  after  demand,  the  amount  (including 

12  interest)  shall  be  a  lien  in  favor  of  the  United  States  upon 

13  all  property  and  rights  in  property,  whether  real  or  personal, 

14  belonging  to  such  employer  or  employers. 

15  (2)   The  lien  imposed  by  paragraph    (1)    of  this  sub- 

16  section  shall  not  be  valid  as  against  a  lien  created  under 

17  section  6321  of  the  Internal  Revenue  Code  of  1954. 

18  (3)   Notice  to  the  lien  imposed  by  paragraph    (1)    of 

19  this  subsection  shall  be  filed  in  a  manner  and  form  prescribed 

20  by  the  Corporation.  Such  notice  shall  be  valid  notwithstand- 

21  ing   any   other   provision   of  law   regarding   the   form   and 

22  content  of  a  notice  of  lien. 

23  (4)  The  Corporation  shall  promulgate  rules  mid  regiila- 

24  tions  with  regard  to  the  release  of  any  lien  imposed  by  para- 

25  graph  ( 1 )  of  this  subsection. 
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1  (e)  (1)    An  employer  who  elected  coverage  under  the 

2  Single  Employer  Optional  Trust  Fund  shall  not  be  subject 

3  to  any  liability  under  this  section. 

4  (2)    No  employer  shall  be  liable  under  this  section  by 

5  reason  of  his  contributions   to  or  sponsorship  of  a   multi- 

6  employer  plan. 

7  (f)   Voluntary  Curtailment  of  Plan— Not  with- 

8  standing  any  other  provision  of  this  title  or  of  section  410  or 

9  411  of  the  Internal  Revenue  Code  of  1954,  a  pension  plan 

10  insured  under  this  part  may  be  amended  so  that  neither 

11  accrued  benefits  nor  nonforfeitable  benefits  will  accumulate 

12  after  the  date  of  the  amendment.  Such  amendment  shall  not 

13  by  itself  be  sufficient  to  cause  a  termination  of  such  plan  or 

14  to  invoke  employer  liability  except  where  the  plan  has  not 

15  complied  with  section  302  in  the  plan  year  in  which  the 

16  amendment  is  made  or  in  any  susbequent  year. 

17  ALLOCATION   OF   ASSETS 

18  Sec.  415.  For  purposes  of  determining  the  employer 

19  liability   under  section   414  and   the   payments  and   distri- 

20  butions  to  be  made  under  section  411,  if  any,  the  Secretary, 

21  the   plan   administrator,    the   Corporation,    or   the   receiver, 

22  as  the  case  may  be,  shall  make  such  calculation  or  distribute 

23  such  assets  in  accordance  with  section  112   (subject  to  any 

24  variance  under  section  501 ) . 
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1  EFFECTIVE   DATE 

2  Sec.  416.    (a)    In  General.— Except  as  provided  in 

3  subsection    (b),  this  part  shall  take  effect  on  the  date  of 

4  enactment  of  this  Act. 

5  (b)   Terminations. — Premiums  and  benefits  payable 

6  under  this  part  as  a  result  of  plan  terminations  shall  apply 

7  with  respect  to  plan  years  beginning  after  June  1,   1974, 

8  except  that  in  the  case  of  any  multiemployer  plan,  this  part 

9  shall  become  effective  for  the  first  plan  year  to  which  part 

10  3  becomes  effective  by  operation   of  section   305(b)  (2). 

11  Part  5 — General  Provisions 

12  alternative  methods  of  compliance 

13  Sec.  501.    (a)    The  Secretary  on  his  own  motion  or 

14  after  having  received  the  petition  of  an  administrator  may, 

15  after  giving  interested  persons  an  opportunity  for  a  hearing, 

16  prescribe  an  alternative  method  for  satisfying  any  require- 

17  ment  of  part  2,  3,  or  4,  or  section  105(b)    or  112,  with 

18  respect  to  any  pension  plan  or  any  type  of  pension  plan 

19  subject  to  such  requirement  if  he  determines  on  the  record 

20  of  such  hearing  ( 1 )  that  the  use  of  such  alternative  method 

21  is  necessary  or  appropriate   to  carry   out   the   purposes   of 

22  this  title  and  that  it  provides  adequate  protection  to  the 

23  participants   and   beneficiaries  in   the  plan,    (2)    that   the 

24  application  of  such  requirement  of  part  2,  3,  or  4  or  section 

25  105(b)  or  112,  would— 

26  (A)   increase  the  costs  of  the  parties  to  the  plan  to 
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1  such  an  extent  that  there  would  result  a  substantial 

2  risk  to  the  voluntary  continuation   of  the   plan, 

3  (B)    result  in  a  substantial  or  inequitable  curtail  - 

4  ment  of  pension  benefit  levels  or  the  levels  of  employees' 

5  compensation,  or 

6  (C)    impose  unreasonable  administrative   burdens 

7  with  respect  to  the  operation  of  the  plan/having  due 

8  regard  to  the  particular  characteristics  of  the  plan  or 

9  the  type  of  plan  involved ;  and 

10  (3)  that  the  application  of  part  2,  3,  or  4  or  section  105  (b) 

11  or  112,  or  discontinuance  of  the  plan  would  be  adverse  to 

12  the  interests  of  plan  participants  in  the  aggregate. 

13  (b)  If  the  Secretary  prescribes  an  alternative  method 
1*  under  subsection   (a)   for  satisfying  the  requirements  of  scc- 

15  tion  302  of  this  Act,  then  during  the  period  for  which  such 

16  alternative  method  is  in  effect,  no  amendment  to  the  plan 

17  may  be  adopted  which  increases  liabilities  of  the  plan  by  rea- 
1°  son  of  (1)  any  increase  in  benefits,  (2)  any  change  in  the 
1^    accrual  of  benefits,  or  (3)   any  change  in  the  rate  at  which 

benefits  become  nonforfeitable  under  the  plan. 

21  8TUDIE8 

22  Sec.  502.  (a)  The  Secretary  is  authorized  and  directed 

23  to  undertake  research  studies  relating  to  pension  plans,  in- 

24  oluding  but  not  limited  to  (1)  the  effects  of  this  title  upon 
25'  the  provisions  and  costs  of  pension  plans,  (2)  the  role  of 
26  private  pensions  in  meeting  the  economic  security  needs  of 
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1  the  Nation,  and  (3)  the  operation  of  private  pension  plans 

2  including  types  and  levels  of  benefits,  degree  of  reciprocity 

3  or  portability,   and  financial   characteristics   and   practices, 

4  and  methods  of  encouraging  the  growth  of  the  private  pen- 

5  sion  system. 

6  (b)   The  Secretary  is  authorized  and  directed  to  co- 

7  operate  with  the  Congress  and  its  appropriate  committees, 

8  subcommittees,  and  staff  in  supplying  data,  and  any  other 

9  information,  personnel,  or  resources  required  by  the  Congress 

10  in  any  study,  examination,  or  report  by  the  Congress  relnt- 

11  ing  to  pension  and  retirement  benefit  plans  established  or 

12  maintained  by  States  or  their  political  subdivisions. 

13  (c)  (1)   The  Committee  on  Education  and  Labor  and 

14  the  Committee  on  Ways  and  Means  of  the  IIousc  of  Reprc- 

15  sentatives  shall  study  retirement  plans  established  and  main- 

16  tained  or  financed    (directly  or  indirectly)    by  the  Oovern- 

17  ment  of  the  United  States,  by  any  State   (including  the  Dis- 

18  trict  of  Columbia)  or  political  subdivision  thereof,  or  by  any 

19  agency  or  instrumentality   of  any  of  the   foregoing.   Such 

20  study  shall  include  an  analysis  of — 

21  (A)    the  adequacy  of  existing  levels  of  participa- 

22  tion,  vesting,  and  financing  arrangements, 

23  (B)  existing  fiduciary  standards, 

24  (C)    the   unique   circumstances   affecting   mobility 

25  of   government    employees    and   individuals    employed 
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1  under  Federal  procurement,   construction,   or  research 

2  contracts  or  grants,  and 

3  (D)  the  necessity  for  Federal  legislation  and  stand- 

4  ards  with  respect  to  such  plans. 

5  In  determining  whether  any  such  plan  is  adequately  financed, 
G  each  committee  shall  consider  the  necessity  for  minimum 

7  funding  standards,  as  well  as  the  taxing  power  of  the  gov- 

8  ernment  maintaining  the  plan. 

9  (2)   Not  later  than  December  31,  1976,  the  Commit- 

10  tee  on  Education  and  Labor  and  the  Committee  on  Ways 

11  and  Means  shall  each  submit  to  the  House  of  Representatives 

12  the  results  of  the  studies  conducted  under  this  subsection, 

13  together  with  such  recommendations  as  may  be  appropriate. 

14  ENFORCEMENT 

15  Sec.  503.  (a)  Any  person  who  willfully— 

1G  (1)  violates  any  provision  of  this  title   (other  than 

17  section   113  or  f)ll),  or  any  order  issued  under  any 

18  such  provision;  or  any  requirement  of  an  alternative 

19  method  prescribed  under  section  501; 

20  (2)  makes,  passes,  utters,  or  publishes  any  state- 

21  ment  in  any  application,  report,  document,  account,  or 

22  record  filed  or  kept  or  required  to  be  filed  or  kept  un- 

23  der  the  provisions  of  this  title,  or  any  rule,  regulation, 

24  variation,  or  order  under  this  title,  knowing  such  state- 
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1  inent  or  entry  to  be  false  or  misleading  in  any  material 

2  respect ; 

3  (3)   forges  or  counterfeits  any  instrument,  paper,  or 

4  document,  or  utters,  publishes,  or  passes  as  true,  any 

5  instrument,  paper,  or  document,  knowing  it  to  have  been 
(j  forged  or  counterfeited,  for  the  purposes  of  influencing  in 

7  any  way  the  action  of  the  Secretary  under  this  title ; 

8  shall  upon  conviction  be  fined  not  more  than  $10,000  or 

9  imprisoned  not  more  than  five  years,  or  both,  except  that  in 
10  the  case  of  such  violation  by  a  person  not  an  individual,  the 
H  fine  imposed  upon  such  person  shall  be  a  fine  not  exceeding 

12  $200,000. 

13  (b)  Any  plan  administrator  who  fails  or  refuses  to  com- 

14  ply  with  a  request  as  provided  in  section  105  (b)  (4)  within 

15  thirty  days  (unless  such  failure  or  refusal  results  from  matters 
1G  reasonably  beyond  the  control  of  the  administrator)  by  mail- 

17  ing  the  material  requested  to  the  last  known  address  of  the 

18  requesting  participant  or  beneficiary  may  in  the  court's  dis- 

19  cretion  be  personally  liable  to  such  participant  or  beneficiary 

20  hi  the  amount  of  up  to  $50  a  day  from  the  date  of  such  fail- 
2i  ure  or  refusal,  and  the  court  may  in  its  discretion  order  such 

22  other  relief  as  it  deems  proper. 

23  (c)    The     Secretary   shall   have    power   in    order   to 

24  determine  whether  any  person  has  violated  or  is  about  to 

25  violate  any  provision  of  this  title  or  any  rule,  regulation,  or 
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1  order  thereunder  (including  an  alternative  method  prescribed 

2  under  section  501) ,  to  make  an  investigation  and  in  connec- 

3  tion   therewith   he   may   require   the  filing   of   supporting 

4  schedules  of  the  information  required  to  be  furnished  under 

5  section  103  or  104  of  this  Act  and  may,  where  he  has 

6  reasonable  cause,  enter  such  places,  inspect  such  records  and 

7  accounts,  and  question  such  persons  as  he  may  deem  ncces- 

8  sary  to  enable  him  to  determine  the  facts  relative  to  such 

9  investigation.  The  Secretary  may  publish  and  make  available 

10  to  any  interested  person  or  official,  information  concerning 

11  any  matter  which  mny  bo  tho  subject  of  investigation,  and 

12  may  prepare  a  report  of  any  investigation  undertaken  by 

13  him.  Such  report  may  contain  a  record  of  any  facts,  condi- 

14  tions,  practices,  or  other  matters  discovered  during  the  course 

15  of  his  investigation  and  may  be  published  at  any  time  fol- 

16  lowing  commencement  of  such  investigation. 

17  (d)   For  the  purposes  of  any  investigation  provided  for 

18  in  this  title,  the  provisions  of  sections  9  and  10  (relating  to 

19  the  attendance  of  witnesses  and  the  production  of  books, 

20  records,  and  documents)   of  the  Federal  Trade  Commission 

21  Act  (15  U.S.C.  49,  50)  are  hereby  made  applicable  (with- 

22  out  regard  to  any  limitation  in  such  sections  respecting  per- 

23  sons,  partnerships,  banks,  or  common  carriers)   to  the  juris- 

24  diction,  powers,  and  duties  of  the  Secretary  or  any  officers 

25  designated  by  him. 
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1  (e)    Civil  actions  under  this  title  may  be  brought — 

2  (1)  by  a  participant  or  beneficiary— 

3  (A)   for  the  relief  provided  for  in  subsection 

4  (b)  of  this  section,  or 

5  (B)  to  recover  benefits  due  him  under  the  terms 

6  of  his  plan  or  to  clarify  his  rights  to  future  benefits 

7  under  the  terms  of  the  plan ; 

8  (2)  by  the  Secretary,  or  by  a  participant,  benefici- 

9  ary  or  fiduciary  for  appropriate  relief  under  section  111 

10  (d) ;  or 

11  (3)   by  the  Secretary,  or  by  a  participant,  bcno- 

12  ficiary,  or  fiduciary  to  enjoin  any  act  or  practice  which 

13  violates  any  provision  of  this  title. 

14  (f)  (1)  An  employee  benefit  plan  may  sue  or  be  sued 

15  under  this  title  as  an  entity.  Service  of  summons,  subpena, 

16  or  other  legal  process  of  a  court  upon  trustee  or  adminis- 

17  trator  of  an  employee  benefit  plan  in  his  capacity  as  such 

18  shall  constitute  service  upon  the  employee  benefit  plan. 

19  (2)   Any  money  judgment  under  this  title  against  an 

20  employee  benefit  plan  shall  be  enforceable  only  against  a 

21  plan  as  an  entity  and  shall  not  be  enforceable  against  any 

22  other  person  unless  liability  against  such  person  is  established 

23  in  his  individual  capacity  under  this  title. 

24  (g)  (1)    Civil  actions  under  this  title  brought  by  the 

25  Secretary  or  by  a  participant,  beneficiary,  or  fiduciary  may 
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1  be  brought  in  any  court  of  competent  jurisdiction,  State  or 

2  Federal.  In  any  action  by  a  participant  or  beneficiary  under 

3  subsection  (e)    (2)  or  (3) ,  such  participant  or  beneficiary 

4  shall  maintain  such  action  as  a  representative  of  all  other 

5  participants  similarly  situated  as  a  class,  if    (A)    the  law 

6  of  the  jurisdiction  provides  for  class  actions,  and,    (B)   the 

7  court  is  satisfied  that  the  requirements  for  a  class  action 

8  are  not  unduly  burdensome  as  applied  in  the  particular  cir- 

9  cumstances. 

10  (2)  Where  such  an  action  is  brought  in  a  district  court 

11  of  the  United  States,  it  may  be  brought  in  the  district  where 

12  the  plan  is  administered,  where  the  breach  took  place,  or 

13  where  a  defendant  resides  or  may  be  found,  and  process  may 

14  be  served  in  any  other  district  where  a  defendant  resides  or 

15  may  be  found. 

1G  (3)    Notwithstanding   any   other   law,    the   Secretary 

17  shall  have  the  right  to  remove  an  action  from  a  State  court 

18  to  a  district  court  of  the  United  States,  if  the  action  is  one 

19  seeking  relief  of  a  kind  the  Secretary  is  authorized  to  sue  for 

20  under  this  title.  Any  other  party  may  remove  an  action  under 

21  this  title  from  a  State  court  to  a  district  court  of  the  United 

22  States,  subject  to  the  requirements  contained  in  section  1331 

23  of  title  28,  United  States  Code.  Any  such  removal  shall  be 

24  prior  to  the  trial  of  the  action  and  shall  be  to  a  district  court 

25  where  the  Secretary  could  have  initiated  such  an  action. 
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j  (4)    In  all  civil  actions  under  this  title,  attorneys  ap- 

2  pointed  by  the  Secretary  may  represent  the  Secretary  ex- 

3  cept  as  provided  in  section  518  (a)  of  title  28,  United  Stales 

4  Code   (relating  to  litigation  before  the  Supreme  Court  of  the 

5  United  States  and  the  Court  of  Claims) . 

G  (h)   The  district  courts  of  the  United  States  shall  have 

rj  jurisdiction,  without  respect  to  the  amount  in  controversy,  to 

g  grant  the  relief  provided  for  the  subsections  (e)    (2)  and  (3) 

9  of  this  section  in  any  action  brought  by  the  Secretary.  In  any 

2Q  action  brought  under  subsection  (e)  by  a  participant,  beno- 

U  ficiary,  or  fiduciary,  the  jurisdiction  of  the  district  court  shall 

22  he  subject  to  the  requirements  contained  in  section  1331  of 

j  3  title  28,  United  States  Code. 

14  (i)  (1)   In  any  action  by  a  participant  or  beneficiary, 

15  the  court  in  its  discretion  may  allow  a  reasonable  attorney's 

16  fee  and  costs  of  action  to  either  party. 

17  (2)   Except  as  to  actions  brought  pursuant  to  subsec- 

18  tion  (e)  (1)  (B)  of  this  section  and  actions  brought  by  the 

19  Secretary  pursuant  to  subsections    (e)  (2)    and    (o)  (3)    of 

20  this  section,  no  action  shall  be  brought  oxcept  upon  leave 

21  of  the  court  obtained  upon  vertified  application  and  for  good 

22  cause  shown,  which  application  may  be  made  ex  parte. 

23  (3)   A  copy  of  the  complaint  in  any  action  under  this 

24  section  by  a  participant  or  beneficiary  shall  be  served  upon 
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1  the  Secretary  by  certified  mail  who  shall  have  the  right,  in 

2  his  discretion,  to  intervene  in  the  action. 

3  ANNUAL  REPORT   OF  SECRETARY 

4  Sec.  504.  The  Secretary  shall  submit  annually  a  report 

5  to  the  Congress  covering  his  administration  of  this  title  for 

6  the  preceding  year,  and  including  ( 1 )  an  explanation  of  any 

7  variances  granted  under  section  501  as  well  as  status  report 

8  on  any  plan  currently  operating  with  a  variance  and  its 

9  progress  in  achieving  compliance  with  provisions  of  .parts 

10  2,  3,  and  4,  section  112  and  section  105(b),  and  the  pro- 

11  jccted  date  for  terminating  the  variance;  and   (2)   such  in- 

12  formation,  data,  research  findings,  and  recommendations  for 

13  further  legislation  in  connection  with  the  matters  covered  by 

14  this  title  as  he  may  find  advisable. 

15  RULES  AND  REGULATIONS 

1G  Sec.  505.   (a)   The  Secretary  shall  prescribe  such  rules 

17  and  regulations  as  he  finds  necessary  or  appropriate  to  carry 

18  out  the  provisions  of  this  title.  Among  other  things,  such  rules 

19  and  regulations  may  define  accounting,  technical,  and  trade 

20  terms  used  in  such  provisions;  and  may  prescribe  the  form 

21  and  detail  of  all  reports  required  to  be  made  under  section 

22  112  (i)  ;   and  may  provide  for  the  keeping  of  books  and 

23  records,  and  for  the  inspection  of  such  books  and  records. 

24  The  Secretary  may  not  require  that  information  required  by 
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1  this  title  (or  regulations  thereunder)  be  submitted  on  forms 

2  prescribed  by  the  Secretary   (except  as  otherwise  provided 

3  in  section   112  (i)).  Nothing  in   this  subsection  authorizes 

4  the  Secretary  to  prescribe  regulations  respecting  any  matter 

5  if  any  subsection   (b)   or  any  other  provision  of  this  subtitle 

6  provides  that  regulations  respecting  such  matter  shall  not  be 

7  effective  unless  approved  by  the  Secretary  of  the  Treasury. 

8  (b)   Regulations  for  purposes  of  part  2  or  3  of  this 

9  subtitle  shall   be  effective   for  plan   years   beginning  after 

10  December  31,  1975,  only  if  approved  by  the  Secretary  of 

11  the  Treasury. 

12  OTHER  AGENCIES  AND  DEPARTMENTS 

13  Sec.  506.   (a)   In  order  to  avoid  unnecessary  expense 

14  and  duplication  of  fimctions  among  Government  agencies,  the 

15  Secretary  may  make  such  arrangements  or  agreements  for  co- 

16  operation  or  mutual  assistance  in  the  performance  of  his  func- 

17  tions  under  this  title,  and  the  functions  of  any  such  agency 

18  as  he  may  find  to  be  practicable  and  consistent  with  law. 

19  The  Secretary  may  utilize,  on  a  reimbursable  basis,  the  facili- 

20  ties  or  services  of  any  department,  agency,  or  establishment 

21  of  the  United  States   (including  the  Comptroller  of  the  Cur- 

22  rency)    or  of  any  State  or  political  subdivision  of  a  State, 

23  including  the  services  of  any  of  its  employees,  with  the  lawful 

24  consent  of  such  department,  agency,  or  establishment ;  and 
23  each  department,  agency,   or  establishment  of  the   United 
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1  States   (including  the  Comptroller  of  the  Currency)   is  au- 

2  thorized  and  directed  to  cooperate  with  the  Secretary  and,  to 

3  the  extent  permitted  by  law,  to  provide  such  information  and 

4  facilities  as  he  may  request  for  his  assistance  in  the  perform- 

5  ance  of  his  functions  under  this  title.  The  Attorney  General 

6  or  his  representative  shall  receive  from  the  Secretary  for 

7  appropriate  action  such  evidence  developed  in  the  perform- 

8  ance  of  his  functions  under  this  title  as  may  be  found  to 

9  warrant  consideration  for  criminal  prosecution  under   the 

10  provisions  of  this  title  or  other  Federal  law. 

11  (b)   In  order  to  utilize  the  facilities  of  the  States,  the 

12  Secretary  may,  upon  proper  application  of  an  appropriate 

13  department  or  agency  or  any  State,  authorize  such  depart- 

14  ment  or  agency  to  require  the  filing  of  annual  reports  as 

15  described  in  section  104  of  this  Act  for  those  plans  exempted 

16  under  sections  105(a)  (1)    (A),  (B),and  (C)  of  this  Act 

17  from  the  filing  requirements.  In  the  case  where  such  author- 

18  ization  is  granted  the  authorized  department  or  agency,  with 

19  respect  to  plans  domiciled  in  the  State  (as  determined  under 

20  rules  of  the  Secretary),  shall  have  the  discretion  to  reject 

21  such  filing  pursuant  to  the  provisions  of  section  105(a)  (2) 

22  and  to  utilize  the  remedies  set  out  in  section  105(a)  (3) 

23  where  appropriate.  The  Secretary  may  at  his  discretion  ap- 

24  point  such  State  department  or  agency  as  his  agent  for  the 

25  purpose  of  maintaining  civil  actions  under  section  503  (e) 
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1  with  respect  to  such  plans  exempted  from  the  filing  require- 

2  ments  under  section  105. 

3  ADMINISTRATION 

4  Seo.  507.  (a)  Subchapter  B  of  chapter  5,  and  chapter  7, 

5  of  title  5,  United  States  Code  (relating  to  administrative  pro- 

6  cedure) ,  shall  be  applicable  to  this  title. 

7  (b)    No  employee  of  the  Department  of  Labor  shall 

8  administer  or  enforce  this  title  with  respect  to  any  employee 

9  organization  of  which  he  is  a  member  or  employer  orga- 
10  nization  in  which  he  has  an  interest. 

H  APPROPRIATIONS 

12  Sec.  508.  There  are  hereby  authorized  to  be  appropri- 

13  ated  such  sums,  without  fiscal  limitation,  as  may  be  necessary 

14  to  enable  the  Secretary  to  carry  out  his  functions  and  duties 

15  under  this  title. 

1G  SEPARABILITY  PROVISIONS 

17  Sec.  509.  If  any  provision  of  this  Act,  or  the  application 

18  of  such  provision  to  any  person  or  circumstances,  shall  be 

19  held  invalid,  the  remainder  of  this  Act,  or  the  application  of 

20  such  provision  to  persons  or  circumstances  other  than  those 
2i  as  to  which  it  is  held  invalid,  shall  not  be  ailected  thereby. 

22  INTERFERENCE  WITH  RIGHTS  PROTECTED  UNDER  ACT 

23  Sec.  510.  It  shall  be  unlawful  for  any  person  to  dis- 

24  charge,    fine,    suspend,    expel,    discipline,    or    discriminate 
23  against  a  participant  or  beneficiary  for  exercising  any  right 
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1  to  which  he  is  entitled  under  the  provisions  of  the  plan  or 

2  this  title,  or  for  the  purpose  of  interfering  with  the  attain- 

3  ment  of  any  right  to  which  such  participant  may  become  en- 

4  titled  under  the  plan,  or  this  title.  The  provisions  of  section 
rj  503  shall  be  applicable  in  the  enforcement  of  this  section. 

(i  COERCIVE    INTERFERENCE 

7  Sec.  511.  It  shall  be  unlawful  for  any  person  through 

8  the  use  of  fraud,  force,  or  violence,  or  threat  of  the  use  of 
I)  force  or  violence,  to  restrain,  coerce,  intimidate,  or  attempt  to 

10  restrain,  coerce,  or  intimidate  any  participant  or  beneficiary 

1 1  for  the  purpose  of  interfering  with  or  preventing  the  exercise 
]-j  of  any  right  to  which  he  is  or  may  become  entitled  under  the 
};>  plan,  or  this  title.  Any  person  who  willfully  violates  this  sec- 
24  tion  shall  be  fined  $10,000  or  imprisoned  for  not  more  than 
-].-,  one  year,  or  both. 

1C  REGISTRATION  OF  PLANS 

17  Sec  512.   (a)    Even*  administrator  of  a  pension  plan  to 

jg  which  part  2,  '■>,  or  4  of  this  subtitle  applies  shall  file  with  the 

■jc)  Secretary  an  application  for  registration  of  such  plan.  Such 

•>0  application  shall  be  in  such  form  and  shall  be  accompanied 

.)|  by  such  documents  as  shall  be  prescribed  by  regulation  of  the 

oo  Secretary.  After  qualification  under  subsection   (c) ,  the  ad- 

.) }  ministrator  of  such  plan  shall  comply  with  such  requirements 

.,4  as  may  be  prescribed  by  the  Secretary  to  maintain  the  plan's 

.,-  qualification  under  this  part. 
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1  (b)   The  filing  required  by  subsection    (a)    for  a  plan 

2  shall  be  made  not  later  than  270  days  after  the  beginning  of 

3  the  earliest  plan  year  to  which  either  part  2  or  3  first  applies 

4  to  such  plan.  In  the  case  of  a  plan  first  required  to  file  before 

5  December   31,    1975,    the   Secretary   may    postpone    until 

6  not  later  than  December  31,  1975,  the  first  filing  date  for 

7  such  plan.  Nothing  in  this  subsection  shall  be  construed  to 

8  prohibit  any  administrator  from  filing  the   application   de- 

9  scribed  in  subsection  (a)  at  any  earlier  time. 

10  (c)   Upon  the  filing  required  by  subsection    (a) ,  the 

11  Secretary  shall  determine  whether  such  plan  is  qualified  for 

12  registration  under  this  section,  and  if  the  Secretary  finds  it 

13  qualified,  he  shall  issue  a  certificate   of  registration   with 

14  respect  to  such  plan. 

15  (d)  If  at  any  time  the  Secretary  determines  that  a  plan 

16  required  to  qualify  under  this  section  is  not  qualified  or  is  no 

17  longer  qualified  for  registration  under  this  part,  he  shall  notify 

18  the  administrator,  setting  forth  the  deficiency  or  deficiencies 

19  in  the  plan  or  in  its  administration  or  operations  which  is  the 

20  basis  for  the  notification  given,  and  he  shall  further  provide 

21  the  administrator,  the  employer  of  the  employees  covered 

22  by  the  plan   (if  not  the  administrator) ,  and  the  employee 

23  organization  representing  such  employees,  if  any,  a  reason- 

24  able  time  within  which  to  remove  such  deficiency  or  de- 

25  ficiencies.  If  the  Secretary  thereafter  determines  that  the 
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1  deficiency  or  deficiencies  have  been  removed,  he  shall  issue 

2  or  continue  in  effect  the  certificate,  as  the  case  may  be.  If 

3  he  determines  on  the  record  after  opportunity  for  hearing 

4  that  the  deficiency  or  deficiencies  have  not  been  removed, 

5  he  shall  enter  an  order  denying  or  canceling  the  certificate  of 

6  registration,  and  take  such  further  action  as  may  be  ap- 

7  propriate  under  the  enforcement  and  other  provisions  of  this 

8  title. 

9  (e)   A  pension  plan  shall  be  qualifed  for  registration 

10  under  this  section  if  it  conforms  to,  and  is  administered  in 

11  accordance  with  the  provisions  of  this  title  which  are  appli- 

12  cable  to  the  plan. 

13  (f)  The  Secretary  may,  by  regulations,  provide  for  the 

14  filing  of  a  single  report  satisfying  the  reporting  and  registra- 

15  tion  requirements  of  this  title. 

16  (g)   Where  a  pension  plan  filed  for  registration  under 
1^  this  part  is  amended  subsequent  to  such  filing,  the  adminis- 

18  trator  shall    (pursuant  to  regulations  promulgated  by  the 

19  Secretary )  file  with  the  Secretary  a  copy  of  the  amendment 

20  and  such  additional  information  and  reports  as  the  Secretary 

21  by  regulation  may  require,  to  determine  that  there  is  con- 

22  tinued  compliance  under  the  provisions  of  this  title  which 

23  are  applicable  to  the  plan. 

24  ENFORCEMENT   OF   REGISTRATION 

25  Sec.  513.  Whenever  the  Secretary — 

26  ( 1 )   determines,  in  the  case  of  a  pension  plan  re- 
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1  quired  to  be  registered  under  section  512,  that  no  appli- 

2  cation  for  registration  has  been  filed  in  accordance  with 

3  section  512,  or 

4  (2)   issues  an  order  under  section  512  denying  or 

5  canceling  the   certificate   of  registration   of  a  pension 

6  plan,  or 

7  (3)    determines,  in  the  case  of  a  pension  plan  sub- 

8  ject  to  part  3,  that  there  has  been  a  failure  to  make 

9  required  contributions   to  the  plan   in  accordance   with 

10  the  provisions  of  this  title  or  to  pay  required  asscss- 

11  ments  or  to  pay  such  other  fees  or  moneys  as  may  be 

12  required  under  this  title, 

13  the  Secretary  may  petition  any  district  court  of  the  United 

14  States  having  jurisdiction  of  the  parties,  or  the  United  States 

15  District  Court  for  the  District  of  Columbia,  for  an  order 

16  requiring  the  employer  or  other  person  responsible  for  the 

17  administration   of  such   plan   to   comply   with   the   require- 

18  ments  of  this  title  as  will  qualify  such  plan  for  registration 

19  or  to  take  any  action  authorized,  or  required  to  be  taken  by 

20  the  administrator  under  section  303. 

21  EFFECT   ON    OTHER   LAWS 

22  Sec.  514.    (a)    It  is  hereby  declared  to  be  the  express 

23  intent  of  Congress  that,  except  for  actions  authorized  by  sec- 

24  tion  503  (e)  (1)  (B)*  of  this  Act  and  except  as  provided  in 

25  subsection     (b)    of   this   section    the    provisions    of    part    1 

26  of  this  subtitle  shall  supersede  any  and  all  laws  of  the  States 
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1  and  of  political  subdivisions  thereof  insofar  as  they  may  now 

2  or  hereafter  relate  to  the  reporting  and  disclosure  responsi- 

3  bilities,  and  fiduciary  responsibilities,  of  persons  acting  on 

4  behalf  of  any  employee  benefit  plan  to  which  part  1  applies. 

5  (b)    Nothing  in  part    1    of  this  subtitle  shall   be  eon- 
q  strued  to  exempt  or  relieve  any  person  from  any  law  of  any 

7  State  which  regulates  insurance,  banking,  or  securities  or  to 

8  prohibit  a  State  from  requiring  that  there  be  filed  with  a 

9  State  agency  copies  of  reports  required  by  this  title  to  be  filed 
10  with  the  Secretary.  No  employee  benefit  plan  subject  to  the 
22  provisions  of  this  title    (other  than  a   plan  established  pri- 

22  marily  for  the  purpose  of  providing   death    benefits),   nor 

23  any  trust  established  under  such  a  plan,  shall  be  deemed  to 

14  be  an  insurance  company  or  other  insurer,  bank,  trust  com- 

15  pany,  or  investment  company  or  to  be  engaged  in  the  busi- 

16  ness  of  insurance  or  banking  for  purposes  of  any  law  of  any 

17  State  purporting  to  regulate  insurance  companies,  insurance 

18  contracts,  banks,  trust  companies,  or  investment  companies. 

19  (c)  It  is  hereby  declared  to  Ik*  the  express  intent  of  C'on- 

20  gress  that  the  provisions  of  parts  2.  •'),  and  4  of  this  subtitle 

21  shall  supersede  any  and  all  laws  of  the  States  and  of  political 

22  subdivisions  thereof  insofar  as  they  may  now  or  hereafter 

23  relate  to  the  nonforfeitability  of  participant's  benefits  in  em- 

24  ployec  benefit  plans  described  in  section  201  (a)   or  301  (a) , 
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1  the  funding  requirements  for  such  plans,  the  adequacy  of 

2  financing  of  such  plans,  portability  requirements  for  such 

3  plans,  or  the  insurance  of  pension  benefits  under  such  plans. 

4  (d)   Nothing  in  this  section  shall  be  construed  to  pro- 

5  hibit  a  delegation  of  authority  by  the  Secretary  to  an  appro- 

6  priate  State  agency  as  permitted  under  section  506  of  this 

7  Act. 

8  (e)   Nothing  in  this  title  shall  be  construed  to  alter, 

9  amend,  modify,  invalidate,  impair,  or  supersede  any  law  of 

10  the  United  States   (except  as  provided  in  115(a)  )    or  any 

11  rule  or  regulation  issued  under  any  such  law. 

TITLE  II— AMENDMENTS  TO  THE 
INTERNAL  REVENUE  CODE 
RELATING  TO  RETIREMENT 
PLANS 

12  SEC.  1001.  AMENDMENT  OF  INTERNAL  REVENUE  CODE  OF 

13  1954- 

14  Except  as  otherwise  expressly  provided,   whenever  in 

15  this   title   an   amendment   or   repeal   is   expressed   in   terms 

16  of  an  amendment  to,  or  repeal  of,  a  section  or  other  provi- 

17  sion,    the   reference   shall    be   considered   to   be   made   to   a 

18  section   or  other  provision   of   the   Internal   Revenue   Code 

19  of  1954. 
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i  Subtitle  A — Participation,  Vesting,  Fund- 
2  ing,  Administration,  Etc. 

3  PART  I— PARTICIPATION,  VESTING,  AND 

4  FUNDING 

5  SEC.  1011.  MINIMUM  PARTICIPATION  STANDARDS. 

6  Part  I  of  subchapter  D  of  chapter  1   (relating  to  pension, 

7  profit-sharing,  stock  bonus  plans,  etc.)  is  amended  by  adding 

8  at  the  end  thereof  the  following : 

9  "Subpart  B — Special  Rules 

"Sec.  410.  Minimum  participation  standards. 
"Sec.  411.  Minimum  vesting  standards. 
"Sec.  412.  Minimum  funding  standards. 
''See.  413.  Collectively  bargained  plans. 
"Sec.  414.  Deiinitions  and  special  rules. 
"Sec.  41*>.  Limitations  on  InmilUs  and  contribulioud  undor 
qualified  plans. 

10  "SEC.  410.  MINIMUM  PARTICIPATION  STANDARDS. 

11  "(a)   Participation  — 

12  "  (l)  Minimum  age  and  service  conditions  — 

13  A  trust  shall  not  roiistitute  a  qualified  trust  under  se» 

14  tion  401  (a)   if  the  plan  of  which  it  is  a  part  requires,  a 

15  a  condition   of  participation   in   tin    plan.   liint    ;;n   cm 

16  ployee  complete  a  period  of  service  with  the  employer 

17  or  employers  maintaining  the  plan  extruding  beyond  any 

18  of  the  following  dates — 

19  "  (A)   in  the  case  of  an  employee  who  begins 

20  his  period  of  service  on  or  after  the  date  he  attains 

21  the  age  of  24,  the  date  on  which   he  complete-    I 

22  vear  of  service ;  or 
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1  "(B)    in  the  case  of  an  employee  who  begins 

2  his  period  of  service  before  he  attains  the  age  of 

3  24,  the  date  on  which  he  completes  3  years  of  service 

4  or  the  date  on  which  he  attains  25  years  of  age, 

5  whichever  date  is  earlier. 

6  In  the  case  of  any  plan  which  provides  that  after  3  years 

7  of  service  each  participant  has  a  right  to  100  percent  of 

8  his  accrued  benefit  under  the  plan  which  is  nonforfeit- 

9  able   (within  the  meaning  of  section  411)    at  the  time 

10  such  benefit   accrues,   this  paragraph  shall   be   applied 

11  by  substituting  for  subparagraphs    (A)    and    (B)    'the 

12  date  on  which  he  completes  3  years  of  service'. 

13  "(2)   Maximum  age  conditions. — A  trust  shall 

14  not  constitute  a  qualified  trust  under  section  401  (a)   if 

15  the  plan  of  which  it  is  a  part  excludes  from  participa- 

16  tion  (on  the  basis  of  age)  employees  who  have  attained 

17  a  specified  age,  unless  the  plan — 

18  "(A)  is  a  defined  benefit  plan,  and 

19  "(B)    such  employees  begin  employment  with 

20  the  employer  after  they  have  attained  a  specified 

21  age  which   is   not   more   than   5   years   before   the 

22  normal  retirement  age  under  the  plan. 

23  "  (3)  Definition  of  year  of  service  — 

24  "(A)      Determination     under     regula- 

25  *    tions. — For    purposes    of    paragraph      (1),     the 

26  term  'year  of  service'  means  a  period  of  service 
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1  determined  under  regulations  prescribed  by  the  Sec- 

2  retary  or  his  delegate  which  provide  for  the  calcula- 

3  tion  of  such  period  on  any  reasonable  and  consistent 

4  basis. 

5  "(B)    Reasonable  basts.— For  purposes  of 

6  subparagraph   (A),  the  calculation  of  any  period  of 

7  service  shall  not  be  treated  as  made  on  a  reasonable 

8  basis — 

9  "(i)    if  the  average  period  of  service  re- 

10  quired  for  participation  in  the  plan  (determined 

11  as  if  one  employee  commenced  his  service  on 

12  each  day)  is  more  than  12  months,  or 

13  "(ii)   if  any  employee  who  has  completed 

14  more  than  17  months  of  continuous  service  is 

15  excluded  from  participation  in  the  plan  by  such 

16  calculation. 

17  "  (C)   Additional  requirements  with  re- 

18  srECT  to  seasonal  employment. — For  purposes 

19  of  subparagraph   (A),  the  calculation  of  any  period 

20  of  service  shall  not  be  treated  as  made  on  a  reason- 

21  able  basis  in  the  case  of  a  seasonal  employee  whose 

22  customary  employment  is  for  at  least  5  months  in 

23  a  12-month  period,  if  his  period  of  service  is  treated 

24  as  less  than  the  period  of  service  he  would  have  had 

25  ifjiis  customary  employment  had  been  nonseasonal. 

26  "  (D)  Substantially  different  work  pe- 
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1  Riods. — The  regulations  prescribed  under  this  para- 

2  graph  shall  take  into  account  the  customary  working 

3  period   (as  expressed  in  hours,  days,  weeks,  months 

4  or  years)  in  any  industry  where,  by  the  nature  of  the 

5  employment,  such  period  differs  substantially  from 

6  the  comparable  work  period  in  industry  generally. 

7  "  (4)  Breaks  in  service.— 

8  "  (A)  Shorter  breaks  in  service.— For  pur- 

9  poses  of  paragraph  (3)  (A),  in  the  case  of  any  era- 

10  ployee  who  has  a  break  in  his  service  with  the  em- 

11  ployer  for  a  continuous  period  of  not  less  than  1 

12  year,  the  calculation  of  his  period  of  service  shall  not 

13  be  treated  as  not  made  on  a  reasonable  basis  merely 

14  because,  under  the  plan,  service  performed  by  such 

15  employee   is   not   taken   into  account  until   he  has 

16  completed   a  continuous  period  of  service    (not   in 

17  excess  of  1  year)  after  his  return. 

18  "(N)  Employees  50-percent  vested. — For 

19  purposes  of  paragraph  (3)  (A) ,  except  as  otherwise 

20  provided  in  subparagraph   (A),  in  the  case  of  any 

21  employee  who  has  a  break  in  his  service  with  the 

22  employer  and  who,  before  such  break,  had  a  nonfor- 

23  feitablc  right  to  50  percent  or  more  of  his  accrued 

24  benefit  derived  from  employer  contributions,  the  cal- 

25  culation  of  his  period  of  service  shall  not  be  treated 
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1  as  made  on  a  reasonable  basis  if  service  performed 

2  by  such  employee  before  the  end  of  such  break  in 

3  service  is  not  taken  into  account  in  calculating  his 

4  period  of  service. 

5  "(C)     4   CONSECUTIVE   YEARS    OF    SERVICE  — 

6  For   purposes    of   paragraph    (3)  (A),    except   as 

7  otherwise  provided  in  subparagraphs  (A)  and  (D) , 

8  in  the  case  of  any  employee  who  has  a  break  in 

9  his  service  with  the  employer  the  calculation  of  his 
10  period  of  service  shall  not  be  treated  as  made  on  a 
H  reasonable  basis  if  such  employee  completed  4  con- 

12  secutive  years  of  service  before  such  break  and  all 

13  service  before  such  break  is  not  taken  into  account. 

14  "(D)     6-YEAR   BREAK   IN   SERVICE. For  pUT- 

15  poses  of  paragraph    (3)  (A),  except  as  otherwise 

16  provided  in  subparagraph   (B),  in  the  case  of  any 

17  employee  who  has  a  break  in  his  service  with  the 

18  employer  for  a  continuous  period  of  not  less  than 

19  6  years,   the  calculation  of  his  period   of  service 

20  shall  not  be  treated  as  not  made  on  a  reasonable 
2i  basis  merely  because,  under  the  plan,  service  per- 

22  formed  by  such  employee  before  the  end  of  such 

23  break  in  service  is  not  taken  into  account. 

24  "(b)  Eligibility. — 

25  "(1)  In  general. — A  trust  shall  not  constitute  a 
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1  qualified  trust  under  section  401  (a)   unless  the  trust,  or 

2  two  or  more  trusts,  or  the  trust  or  trusts  and  annuity  plan 

3  or  plans  are  designated  by  the  employer  as  constituting 

4  parts  of  a  plan  intended  to  qualify  under  section  401  (a) 

5  which  benefits  either — 

6  "(A)    70  percent  or  more  of  all  employees, 

7  or  80  percent  or  more  of  all  the  employees  who  are 

8  eligible  to  benefit  under  the  plan  if  70  percent  or 

9  more  of  all  the  employees  are  eligible  to  benefit 
10  under  the  plan,  excluding  in  each  case  employees 
H  who  have  not  satisfied  the  age  and  service  require- 

12  ments,  if  any,  prescribed  by  the  plan  as  a  condition 

13  of  participation,  or 

14  "(N)    sucu  employees  as  qualify  under  a  clas- 

15  sification  set  up  by  the  employer  and  found  by  the 
15  Secretary  or  his  delegate  not  to  be  discriminatory 

17  in  favor  of  employees  who  are  officers,  shareholders, 

18  or  highly  compensated. 

19  "(2)  Exclusion  op*  certain  employees. — Far 

20  purposes  of  paragraph   ( 1 ) ,  there  shall  be  excluded  from 
2i  consideration — 

22  "(A)   employees  not  included  in  the  plan  who 

23  arc  included  in  a  unit  of  employees  covered  by  an 

24  agreement  which  the  Secretary  or  his  delegate  finds 

25  to  be   a   collective   bargaining  agreement   between 
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1  employee    representatives   and   one   or   more   era- 

2  ployers,  if  there  is  evidence  that  retirement  benefits 

3  were  the  subject  of  good  faith  bargaining  between 

4  such  employee  representatives  and  such  employer  or 

5  employers, 

6  "  (B)  in  the  case  of  a  trust  established  or  main- 

7  taincd  pursuant  to  an  agreement  which  the  Secre- 

8  tary  or  his  delegate  finds  to  be  a  collective-bargain- 

9  ing  agreement  between  air  pilots  represented  in  ac- 
10  cordance  with  title  II  of  the  Railway  Labor  Act 
H  and  one  or  more  employers,  all  employees  not  cov- 

12  ered  by  such  agreement,  and 

13  "(C)   employees  not  included  in  the  plan  who 

14  are  nonresident  aliens  and  who  receive  no  earned 

15  income    (within  the  meaning  of  section  911  (b)  ) 

16  from  the  employer  which  constitutes  income  from 

17  sources  within  the  United  States  (within  the  mean- 

18  ing  of  section  861(a)  (3)). 

19  "  (c)  Exclusion   of   Governmental   Plans   and 

20  Certain  Church  Plans. — This  section  shall  not  apply 
2i    to— 

22  "  (1)   a  governmental  plan   (within  the  meaning  of 

23  section  414(d))   which  meets  the  requirements  of  sec- 

24  tion  401  (a)  (3)  as  in  effect  on  the  day  before  the  date 
o^  of  the  enactment  of  this  section,  and 
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1  "  (2)   a  church  plan  (within  the  meaning  of  section 

2  414(e))- 

3  "(A)   which  meets  the  requirements  of  section 

4  401  (a)  (3)    (and,  if  applicable,  section  406(b)  (1) 

5  or  407  (b)  (1) )   as  in  effect  on  the  day  before  the 

6  date  of  the  enactment  of  this  section,  and 

7  "(B)   with  respect  to  which  the  election  pro- 

8  vided  by  subsection   (d)  has  not  been  made. 

9  "(d)   Election  by  Church  To  Have  Participa- 

10  tion,  Vesting,  Funding,  and  Form  of  Benefit  Pro- 

11  visions  Apply.— 

12  "  (1)  In  general. — If  the  church  or  convention  or 

13  association   of  churches   which   maintains   any   church 

14  plan  makes  an  election  under  this  subsection    (in  such 

15  form  and  manner,  and  with  such  official,  as  may  be  pre- 

16  scribed  by  regulations) ,  then  the  provisions  of  this  title 

17  relating  to  participation,  vesting,  funding,  and  form  of 

18  benefit   (as  in  effect  from  time  to  time)    shall  apply  to 

19  such  church  plan  as  if  such  provisions  did  not  contain 

20  an  exclusion  for  church  plans. 

21  "  (2)  Election  irrevocable.— An  election  under 

22  this  subsection  with  respect  to  any  church  plan  shall  be 

23  binding  with  respect  to  such  plan,  and,  once  made,  shall 

24  be  irrevocable." 
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1  SEC.  1012.  MINIMUM  VESTING  STANDARDS. 

2  (a)   In  General.— Subpart  B  of  part  I  of  subchapter 

3  D  of  chapter  1  is  amended  by  adding  after  section  410  the 

4  following  new  section : 

5  "SEC.  411.  MINIMUM  VESTING  STANDARDS. 

6  "  (a)  General  Rule. — Except  as  provided  in  subsec- 

7  tions    (d)   and    (e) ,  a  trust  shall  not  constitute  a  qualified 

8  trust  under  section  401  (a)    unless  the  plan  of  which  such 

9  trust   is   a  part   satisfies    the   requirements    of   paragraphs 

10  (1)    and    (2)    of  this  subsection  and  the  requirements  of 

11  paragraph  (2)  of  subsection  (b) ,  and  in  the  case  of  a  defined 

12  benefit  plan,  also  satisfies  the  requirements  of  paragraph  (1) 

13  of  subsection  (b) . 

14  "(1)    Employee  contributions.— A  plan  satis- 

15  fies  the  requirements  of  this  paragraph  if,  under  the  plan, 

16  an  employee's  rights  in  his  accrued  benefit  derived  from 

17  his  own  contributions  are  nonforfeitable. 

18  "(2)   Employer  contributions. — A  plan  satis- 

19  fies  the  requirements  of  this  paragraph  if  it  satisfies  the 

20  requirements  of  subparagraph   (A),   (B),or   (C) . 

21  "(A)    10-year  vesting.— A  plan  satisfies  the 

22  requirements    of   this   subparagraph    if,    under   the 

23  plan,  an  employee  who  has  at  least  10  years  of 

24  service  has  a  nonforfeitable  right  to  100  percent  of 
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1  his   accrued   benefit   derived   from   employer   con- 

2  tributions. 

3  "(B)  5-  to  15-yeae  vesting.— A  plan  satis- 

4  fies  the  requirements  of  this  subparagraph  if,  under 

5  the  plan,  an  employee  who  has  at  least  5  years  of 

6  service  has  a  nonforfeitable  right  to  a  percentage 

7  of  his  accrued  benefit  derived  from  employer  con- 

8  tributions.  The  percentage  shall  not  be  less  than  the 

9  percentage  determined  under  the  following  table: 

Nonforfeitable 
"Years  of  service :  percentage 

5   25 

6  30 

7  35 

8  40 

9  45 

10   50 

11    60 

12   70 

13   80 

14   90 

15  or  more 100 

10  "(C)   Rule  of  45. — A  plan  satisfies  the  re- 

H  quirements  of  this  subparagraph  if,  under  the  plan— 

12  "  (i)  in  the  case  of  an  employee  who  is  an 

13  active  participant,  who  has  at  least  5  years  of 

14  service,  and  with  respect  to  whom  the  sum  of 
13  his  age  and  years  of  service  equals  or  exceeds 

16  45,  the  employee  has  a  nonforfeitable  right  to 

17  at    least    50    percent    of    his    accrued    benefit 

18  derived  from  employer  contributions,   and 

19  "(ii)  f°r  eacn  year  °f  service  after  an  em- 
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1  ployee  first  satisfies  the  requirements  of  clause 

2  (i)  (  the  nonforfeitable  percentage  of  his  accrued 
benefit  so  derived  is  not  less  than  the  percentage 

4  determined  under  the  following  table : 

"Additional  years  of  Nonforfeitable 

service :  percentage 

1 60 

2 70 

3 80 

4 90 

5 100 


D 


"(D)   Transitional  percentages.— In  the 

(i  case  of  a  plan  in  existence  on  December  31,  1973,  for 

7  the  first  5  plan  years  of  the  plan  to  which  this  sec- 

8  tion  applies,  in  lieu  of  the  nonforfeitable  percentages 

9  set  forth  in  subparagraph  (A),  (B) ,  or  (C),  as 
]0  the  case  may  be,  the  nonforfeitable  percentage  shall 
H  be  the  following  percentage  of  the  applicable  non- 
12  forfeitable  percentage  determined  under  such  sub- 

13  paragraph: 

Percentage  of  applicable  non- 
forfeitable percentage  de- 
"Plan  year  to  which  this  termined  under  subparagraph 

section  applies:  (A),  (B),  or  (C) 

1  50 

2 60 

3 70 

4 80 

5 90 

14  "  (E)  Nonforfeitable.— For  purposes  of  this 

15  paragraph,  a  right  to  an  accrued  benefit  derived 

16  from  employer  contributions  shall  not  be  treated  as 

17  forfeitable  merely  because  the  plan  provides  that  it 


4071 


174 

1  is  not  payable  where  the  participant  dies    (except 

2  in  the  case  of  a  survivor  annuity  which  is  payable 

3  as  provided  in  section  401  (a)  (11)  ) ,  or  that  pay- 

4  ment  of  benefits  is  suspended  during-  periods  when 

5  the  participant  has  resumed  employment  with  the 
G  employer   (or,  in  the  case  of  a  multiemployer  plan, 

7  has  resumed  employment  in  the  industry),  or  that 

8  plan  amendments  may  be  given  retroactive  applica- 

9  lion  as  provided  in  section  412(c)  (8) . 

10  "(3)  Deteemination  of  nonforfeitable  per- 

11  centage. — In  computing  the  period  of  service  under 

12  the  plan  for  purposes  of  determining  the  nonforfeitable 

13  percentage  under  paragraph   (2),  an  employee's  entire 

14  service  with   the  employer  or  employers   maintaining 

15  the  plan  shall  be  taken  into  account,  except  that  the  fol- 
1G  lowing  may  be  disregarded : 

17  "  ( A)  service  before  age  25 ; 

18  "(B)    service  during  a  period  for  which   the 

19  employee  declined  to  contribute  to  a  plan  requiring 

20  employee  contributions ; 

2i  "(C)    service   with   an   employer  during  any 

22  period  for  which   the   employer  did  not   maintain 

23  the  plan; 

24  "(D)    seasonal  service  not  taken  into  account 

25  for  purposes  of  section  410; 
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1  "(E)   service  broken  by  periods  of  suspension 

2  of  employment,  if  the  rules  governing  such  breaks 

3  in  service  are  permissible  under  section  410  (a)  (4)  ; 

4  and 

5  "(F)    service  before  January  1,  1969,  unless 

6  the  employee  has  had  at  least  5  years  of  service 

7  after  December  31,  1968. 

8  "  (4)  Yeae  of  service. — For  purposes  of  this  sub- 

9  section,  the  term  'year  of  service'  means  a  period  of 

10  service  determined  under  regulations  prescribed  by  the 

11  Secretary  or  his  delegate  which  provide  for  the  calcula- 

12  tion  of  such  period  on  any  reasonable  and  consistent 

13  basis.  The  regulations  prescribed  under  this  paragraph 

14  shall  meet  the  requirements  of  paragraphs  (3)  and  (4) 

15  of  section  410(a)  and  shall  be  consistent  with  the  reg- 
ie illations  prescribed  for  purposes  of  such  paragraphs. 

17  "(5)  Accrued  benefit. — 

18  "  (A)  In  general. — For  purposes  of  this  scc- 

19  tion,  the  term  'accrued  benefit'  means — 

20  "  (i)   in  the  case  of  a  defined  benefit  plan, 

21  the  employee's  accrued  benefit  determined  un- 

22  der  the  plan  and,  except  as  provided  in  sub- 

23  section    (c)  (3),  expressed  in  the  form  of  an 

24  annual   benefit  commencing  at  normal   retire- 

25  ment  age,  or 
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1  "(ii)   in  the  case  of  a  plan  which  is  not  a 

2  defined   benefit   plan,   the   balance   of  the   em- 

3  ployee's  account. 

4  "(B)   Effect  of  curtain  distributions  — 

5  Notwithstanding  paragraph    (3),   for  purposes   of 

6  determining  the  employee's  accrued   benefit  under 

7  the  plan,  the  plan  may  disregard  service  performed 

8  by  the  employee  with  respect  to  which  he  has  re- 

9  ceived   (i)  a  distribution  of  the  present  value  of  his 

10  entire  nonforfeitable  benefit  if  such  distribution  was 

11  less  than  $1,750,  or   (ii)   a  distribution  of  the  pres- 

12  ent  value  of  his  nonforfeitable  benefit  attributable 

13  to  such  service  which  he  elected  to  receive.  Clause 

14  (i)    of  the  first  sentence  of  this  subparagraph  shall 

15  aPPty  or,ly  if  sucn  distribution  was  made  on  termi- 

16  nation  of  the  employee's  participation  in  the  plan. 

17  Clause    (ii)    of  the  first  sentence  of  this  subpara- 

18  graph  shall  apply  only  if  such  distribution  was  made 

19  on   termination  of  the  employee's  participation   in 

20  the  plan  or  under  such  other  circumstances  as  may 
2i  be   provided   under   regulations   prescribed   by   the 

22  Secretary  or  his  delegate. 

23  "(C))  Normal  retirement  age.— For  purposes 

24  of  this  section,  the  term  'normal  retirement  age'  means 

25  the  earlier  of — 
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1  "(A)   tne  time  a  P^an  participant  attains  nor- 

2  mal  retirement  age  under  the  plan,  or 

3  "(B)  the  later  of— 

4  "  (i)  the  time  a  plan  participant  attains  age 

5  65,  or 

G  "  (ii)    the  10th  anniversary  of  the  time  a 

7  plan   participant   commenced   participation   in 

8  the  plan. 

9  "(7)  Specification  of  vesting  schedule.— A 
JO  plan  shall  not  satisfy  the  requirements  of  paragraph  (2) 

11  unless  the  plan  specifies  whether  the  vesting  schedule 

12  specified  in  subparagraph   (A),    (B),  or   (C)    of  para- 

13  graph  (2)  shall  be  the  applicable  minimum  schedule  for 

14  purposes  of  such  plan. 

15  "(8)   Changes  in  vesting  schedule.— A  plan 

16  amendment  changing  any  vesting  schedule  under  the  plan 

17  shall  be  treated  as  not  satisfying  the  requirements  of  para- 

18  graph  (2)  if  the  nonforfeitable  percentage  of  the  accrued 

19  benefit  derived  from  employer  contributions  (determined 

20  for  any  year  of  service)  of  any  employee  who  is  a  partici- 

21  pant  in  the  plan  on  the  date  such  amendment  is  adopted, 

22  or  on  the  date  such  amendment  becomes  effective,  is  less 

23  than  such  nonforfeitable  percentage  computed  under  the 

24  plan  without  regard  to  such  amendment. 
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1  "(b)  Accrued  Benefit  Requirements  — 

2  "  ( 1 )  General  Rules.— 

3  "(A)  3-percent  method. — A  defined  benefit 

4  plan  satisfies  the  requirements  of  this  paragraph 
,r>  if  the  annual  rate  at  which  any  participant  accrues 
G  retirement  benefits  under  the  plan  for  any  year  of 

7  participation  before  the  end  of  33£  years  of  par- 

8  ticipation  is  not  less  than  3  percent  of  tbe  maximum 

9  benefit  to  which  such  participant  would  be  entitled 

10  if  he  commenced  participation  at  the  earliest  possible 

11  entry  age  under  the  plan  and  served  continuously 

12  until  the  earlier  of  age  65  or  tbe  normal  retirement 

13  age  specified  under  the  plan.  In  the  case  of  a  plan 

14  providing  retirement  benefits  based  on  compensation 

15  during  any  period,  the  maximum  benefit  to  which  a 

16  participant  would  be  entitled  shall  be  determined  as 

17  if  he  continued  to  earn  annually  the  average  rate  of 

18  compensation  which  he  earned  during  consecutive 

19  years  of  service,  not  in  excess  of  10,  for  which  his 

20  compensation  was  the  highest.  For  purposes  of  this 
2i  subparagraph,  social  security  benefits  and  all  other 

22  relevant  factors  used  to  compute  benefits  shall  be 

23  treated  as  remaining  constant  as  of  the  current  year 
2i  for  all  years  after  such  current  year. 

25  "(B)   133£  percent  rule.— A  defined  benefit 
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1  plan  satisfies  the  requirements  of  this  paragraph  un- 

2  less  under  the  plan  the  annual  rate  at  which  any 

3  participant  can  accrue  the  retirement  benefits  pay- 

4  able  at  normal  retirement  age  under  the  plan  for 

5  any  plan  year  is  more  than  133^  percent  of  the  an- 
G"  nual  rate  at  which  he  can  accrue  benefits  for  any 

7  other  plan  year;   except   that  an  accrual  rate  for 

8  any  year  before  the  11th  year  of  service  which  ex- 

9  ceeds  by  more  than  133J  percent  the  accrual  rate 

10  for  any  year  after  the  10th  year  of  service  may  be 

11  disregarded.  For  purposes  of  this  subparagraph — 

12  "(i)    the  accrual  rate  for  any  plan  year 

13  after  the  participant  is  eligible  to  retire  with 

14  benefits  which  are  not  actuarially  reduced  on 

15  account  of  age   or  service  shall  not  be  taken 

16  into  account; 

17  "(ii)    any  amendment  to  the  plan  which 

18  is  in  effect  for  the  current  year  shall  be  treated 

19  as  in  effect  for  all  other  plan  years ; 

20  "  (iii)  any  change  in  an  accrual  rate  which 

21  does  not  apply  to  any  participant  in  the  current 

22  year  shall  be  disregarded; 

23  ."  (iv)   the  fact  that  benefits  under  the  plan 

24  ma}*   be   payable   to   certain   employees   before 
2,">  normal  retirement  age  shall  be  disregarded;  and 
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1  "  (v)   social  security  benefits  and  all  other 

2  relevant  factors  used  to  compute  benefits  shall 

3  be  treated  as  remaining-  constant  as  of  the  eur- 

4  rent  year  for  all  years  after  the  current  year. 

5  "(C)  Certain   insured  defined   benefit 
G  plans.— Notwithstanding  subparagraphs    (A)    and 

7  (B) ,  a  defined  benefit  plan  satisfies  the  requirements 

8  of  this  paragraph  if  such  plan — 

9  "  (i)   is  funded  exclusively  by  the  purchase 

10  of  individual  insurance  contracts,  and 

11  "  (ii)    satisfies  the  requirements   of  para- 

12  graphs  (2)  and  (3)  of  section  412  (f)    (relating 

13  to  certain  insurance  contract  plans) . 

14  but  only  if  an  employee's  accrued  benefit  as  of  any 

15  applicable  date  is  not  less  than  the  cash  surrender 

16  value  his  insurance  contracts  would  have  on  such 

17  applicable  date  if  the  requirements  of  paragraphs 

18  (4),     (5),    and     (6)     of    section    412(f)     were 

19  satisfied. 

20  "(2)  Separate  accounting  required  in  cer- 

21  TAIN  CASES. — A  plan  satisfies  the  requirements  of  this 

22  paragraph  if — 

23  "(A)  in  the  case  of  a  defined  benefit  plan,  the 

24  plan  requires  separate  accounting  for  the  prrtion  of 

25  each  employee's  accrued  benefit  derived  from  any 
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1  voluntary  employee  contributions  permitted  under 

2  the  plan ;  and 

3  "(B)   in  the  case  of  any  plan  which  is  not  a 

4  defined  benefit  plan,  the  plan  requires  separate  ac- 

5  counting   for   each   employee's   accrued   benefit. 

6  "(3)    Year  of  service.— For  purposes  of  deter- 

7  mining  an  employee's  accrued  benefit,  the  term  'year  of 

8  service'  means  a  period  of  service   (beginning  not  later 

9  than  the  date  on  which  the  employee  first  becomes  a 

10  participant  in  the  plan)  as  determined  under  regulations 

11  prescribed  by  the  Secretary  or  his  delegate  which  pro- 

12  vide  for  the  calculation  of  such  period  on  any  reasonable 

13  and  consistent  basis. 

14  "(c)  Allocation  of  accrued  Benefits  Between 

15  Employer  and  Employee  Contributions.— 

16  "(l)     Accrued    benefit    derived   from    em- 
it ployer  contributions. — For  purposes  of  this  section, 

18  an  employee's  accrued  benefit  derived  from  employer 

19  contributions  as  of  any  applicable  date  is  the  excess  of 

20  the  accrued  benefit  for  such  employee  as  of  such  appli- 

21  cable  date  over  the  accrued  benefit  derived  from  con- 

22  tributions  made  by  such  employee  as  of  such  date. 

23  "(2)     Accrued    benefit    derived   from    em- 

24  ployee  contributions. — 

25  "  (A)  Plans  other  than  defined  benefit 
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1  plans. — In  the  case  of  a  plan  other  than  a  defined 

2  benefit  plan,  the  accrued  benefit  derived  from  con- 

3  tributions  made  by  an  employee  as  of  any  appli- 

4  cable  date  is — 

5  "  (i)  except  as  provided  in  clause  (ii) ,  the 
(}  balance  of  the  employee's  separate  account  con- 

7  sisting  only  of  his  contributions  and  the  income, 

8  expenses,  gains,  and  losses  attributable  thereto, 

9  or 

10  "  (ii)  if  a  separate  account  is  not  main- 

11  tained  with  respect  to  an  employee's  contribu- 

12  tions  under  such   a  plan,   the  amount  which 

13  bears  the  same  ratio  to  his  total  accrued  bene- 

14  fit  as  the  total  amount  of  the  employee's  con- 

15  tributions   (less  withdrawals)   bears  to  the  sum 

16  of  such  contributions  and  the  contributions  made 

17  on  his   behalf   by   the   employer    (less   with- 

18  drawals) . 

19  "  (B)  Defined  benefit  plans.— 

20  "(i)   In  general.— In  the  case  of  a  dc- 

21  fined  benefit  plan  providing  an  annual  benefit  in 

22  the  form  of  a  single  life  annuity    (without  an- 

23  ciliary  benefits)   commencing  at  normal  retire- 

24  ment  age,   the   accrued   benefit   derived   from 

25  contributions  made  by  an  employee  as  of  any 
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1  applicable  date  is  the  annual  benefit  equal  to 

2  the  employee's  accumulated  contributions  mul- 
tiplied by   the  appropriate   conversion   factor. 

4  "(ii)  Appropriate    conversion    fac- 

5  tor.    For  purposes   of  clause    (i),   the   term 

6  'appropriate  conversion  factor'  means  the  factor 

7  necessary  to  convert  an  amount  equal  to  the  ac- 

8  cumulated  contributions  to  a  single  life  annuity 

9  (without   ancillary   benefits)     commencing   at 

10  normal  retirement  age  and  shall  be  10  percent 

11  for  a  normal  retirement  age  of  65  years.  For 

12  other  normal  retirement  ages  the   conversion 

13  factor  shall  be  determined  in  accordance  with 

14  regulations  prescribed  by  the  Secretary  or  his 

15  delegate. 

1 G  "(C)  Definition  of  accumulated  oontri- 

17  butions. — For  purposes  of  this  subsection,  the  term 

18  'accumulated  contributions'  means  the  total  of — 

19  "  (i)   all  mandatory  contributions  made  by 

20  the  employee, 

21  "(ii)   interest   (if  any)   under  the  plan  to 

22  the  end  of  the  last  plan  year  to  which  subsec- 

23  tion  (a)  (2)  does  not  apply  (by  reason  of  the 

24  applicable  effective  date) ,  and 

25  "(iii)   interest  on  the  sum  of  the  amounts 
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1  determined  under  clauses    (i)    and    (ii)    com- 

2  pounded  annually  at  the  rate  of  5  percent  per 

3  annum  from  the  beginning  of  the  first  plan  year 

4  to  which  subsection  (a)  (2)  applies  (by  reason 

5  of  the  applicable  effective  date)  to  the  date  upon 
(>  which  the  employee  would  attain  normal  retire- 

7  ment  age. 

8  For  purposes  of  this  subparagraph,  the  term  'man- 

9  datory  contributions'  means  amounts  contributed  to 

10  the  plan  by  the  employee  which  are  required  as  a 

11  condition  of  employment,  as  a  condition  of  participa- 

12  tion  in  such  plan,  or  as  a  condition  of  obtaining 

13  benefits  under  the  plan   attributable   to   employer 

14  contributions. 

15  "  (D)    Adjustments.— The  Secretary  or  his 

16  delegate  is  authorized  to  adjust  by  regulation  the 

17  conversion  factor  described  in  subparagraph    (B) , 

18  the  rate  of  interest  described  in  clause  (iii)  of  sub- 

19  paragraph   (C) ,  or  both,  from  time  to  time  as  he 

20  may  deem  necessary.  The  rate  of  interest  shall  bear 
2i  the  relationship  to  5  percent  which  the  Secretary 

22  or  his  delegate  determines  to  be  comparable  to  the 

23  relationship  which  the  long-term  money  rates  and 

24  investment  yields  for  the  last  period  of  10  calendar 

25  years  ending  at  least  12  months  before  the  beginning 
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1  of  the  plan  year  bear  to  the  long-term  money  rates 

2  and  investment  yields  for  the  10-calendar  year  pe- 

3  riod  1964  through  1973.  No  such  adjustment  shall 

4  be  effective  for  a  plan  year  beginning  before  the 

5  expiration  of  1  year  after  such  adjustment  is  detcr- 

6  mined  and  published. 

7  "(E)    Limitation.— The  accrued  benefit  dc- 

8  rived  from  employee  contributions  shall  not  exceed 

9  the  employee's  accrued  benefit  under  the  plan. 

10  "  (3)  Aotuaeial  adjustment.— For  purposes  of 

11  this  section,  in  the  case  of  any  defined  benefit  plan,  if 

12  an  employee's  accrued  benefit  is  to  be  determined  as 

13  an  amount  other  than  an  annual  benefit  commencing  at 

14  normal  retirement  age,  or  if  the  accrued  benefit  derived 

15  from  contributions  made  by  an  employee  is  to  be  dctcr- 

16  mined  with  respect  to  a  benefit  other  than  an  annual 

17  benefit  in  the  form  of  a  single  life  annuity  (without  an- 

18  ciliary  benefits)  commencing  at  normal  retirement  age, 

19  the  employee's  accrued  benefit,  or  the  accrued  benefits 

20  derived  from  contributions  made  by  an  employee,  as  the 

21  case  may  be,  shall  be  the  actuarial  equivalent  of  such 

22  benefit  or  amount  determined  under  paragraph    (1)   or 

23  (2). 

24  "(d)  Special  Rules  — 

25  "(1)     Coordination     with     section     401(a) 
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1  (4). — A   plan  which  satisfies  the  requirements   of  this 

2  section   shall   be   treated  as  satisfying  any   vesting  rc- 

3  quirements    resulting   from    the    application    of    section 

4  401  (a)  (4)  unless— 

5  "  (A)   there  has  been  a  pattern  of  abuse  under 

6  the  plan   (such  as  a  firing  of  employees  before  their 

7  accrued  benefits  vest) ,  or 

8  "(B)    there  have  been,  or  there  is  reason  to 

9  believe  there  will  be,  an  accrual  of  benefits  or  for- 

10  feitures   tending  to   discriminate   in   favor   of   em- 

11  ployees  who  are  officers,   shareholders,   or  highly 

12  compensated. 

13  "(2)  '  Prohibited    discrimination.— Subsection 

14  (a)    shall  not  apply  to  benefits  which  may  not  be  pro- 

15  vided  for  designated  employees  in  the   event  of  early 

16  termination   of  the  plan  under  provisions  of  the  plan 

17  adoplcd  pursuant  to  regulations  prescribed  by  the  Sec- 

18  rotary   or   his   delegate   to   preclude   the   discrimination 

19  prohibited  by  section  401  (a)  (4) . 

20  "(3)    Termination  or  partial  termination; 

21  discontinuance  of  contributions— Not  withstand- 

22  ing  the  provisions  of  subsection    (a) ,  a  trust  shall  not 

23  constitute  a  qualified  trust  under  section  401  (a)   unless 

24  the  plan  of  which  such  trust  is  a  part  provides  that — 
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1  "(A)   upon  its  termination  or  partial  termina- 

2  tion,  or 

3  "(B)    in  the  ease  of  a  plan  to  which  section 

4  412  does  not  apply,  upon  complete  discontinuance 

5  of  contributions  under  the  plan, 

(>  the  rights  of  all  affected  employees  to  benefits  accrued 

7  to  the  date  of  such  termination,  partial  termination,  or 

8  discontinuance,  to  the  extent  funded  as  of  such  date,  or 

9  the  amounts  credited  to  the  employees'  accounts,  are  non- 
10  forfeitable.  This  paragraph  shall  not  apply  to  benefits 

11  or  contributions   which,   under  provisions   of   the  plan 

12  adopted  pursuant  to  regulations  prescribed  by  the  Sccre- 

13  tary  or  his  delegate  to  preclude  the  discrimination  pro- 

14  hibited  by  section  401(a)  (4),   may  not   be   used   for 

15  designated  employees  in  the  event  of  early  termination 

16  of  the  plan. 

17  "  (4)   Class  year  plans—  The  requirements   of 

18  subsection  (a)  (2)  shall  be  deemed  to  be  satisfied  in  the 

19  case  of  a  class  year  plan  if  such  plan  provides  that  100 

20  percent  of  each  employee's  right  to  or  derived  from  the 

21  contributions  of  the  employer  on  his  behalf  with  respect 

22  to  any  plan  year  are  nonforfeitable  not  later  than  the 

23  end    of   the    5th    plan   year   following   the    plan    year 

24  for  which  such  contributions  were  made    (within  the 

25  meaning  of  section  404(a)  (6) ).  For  purposes  of  this 
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1  section,  the  term  'class  year  plan'  means  a  profit-sharing 

2  or  stock  bonus  plan  which  provides  for  the  separate  non- 

3  forfeitability  of  employees'  rights  to  or  derived  from  the 

4  contributions  for  each  plan  year. 

5  "(5)  Treatment  of  voluntaky  employee  con- 

6  TRIBUTIONS. — In   the   case   of  a   defined   benefit   plan 

7  which  permits   voluntary   employee   contributions,    the 

8  portion  of  an  employee's  accrued  benefit  derived  from 

9  such  contributions  shall  be  treated  as  an  accrued  bene- 

10  fit  derived  from  employee  contributions  under  a  plan 

11  other  than  a  defined  benefit  plan. 

12  "(e)  Exclusion  of  Certain  Plans.— This  section 

13  shall  not  apply  to — 

14  "(1)   a  governmental  plan,  if  the  plan  meets  any 

15  vesting  requirements  resulting  from  the  application  of 

16  section  401  (a)  (4)    as  in  effect  on  the  day  before  the 

17  date  of  the  enactment  of  this  section, 

18  "(2)   a  church  plan— 

19  "  (A)   which  meets  any  vesting  requirements 

20  resulting  from  the  application  of  section  401  (a)  (4) 

21  as  in  effect  on  the  day  before  the  date  of  the  enact- 

22  ment  of  this  section,  and 

23  "  (B)   with  respect  to  which  the  election  pro- 

24  vided  by  section  410(d)   has  not  been  made,  and 

25  "(3)   a  plan  which  has  not,  at  any  time  after  the 
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i  date  of  the  enactment  of  this  section,  provided  for  em- 

2  ployer  contributions. 

3  "(f)  Recordkeeping  Requirements.— 

4  "(1)    Single  employer  plan.— Except  as  pro- 

5  vided  by  paragraph   (2),  every  employer  shall,  in  ac- 
(>  cordance  with  regulations  prescribed  by  the  Secretary  or 

7  his  delegate,  maintain  records  with  respect  to  each  of  his 

8  employees  sufficient  to  determine  the  benefits  due  or 

9  which  may  become  due  to  such  employees. 

10  "(2)  More  than  one  employer.— If  more  than 

11  one  employer  adopts  a  plan,  each  such  employer  shall,  in 

12  accordance  with  regulations  prescribed  by  the  Secretary 

13  or  his  delegate,  furnish  to  the  plan  administrator  the  in- 

14  formation  necessary  for  the  administrator  to  maintain 

15  the  records  required  by  paragraph   (1).  Such  adminis- 
10'  trator  shall  maintain  the  records  required  by  paragraph 

17  (1). 

18  "(g)  Cross  Reference  — 

"For  penalty  for  failure  to  furnish  the  information  or 
maintain  the  records  required  under  this  section,  see 
section  6690." 

19  (b)  Penalty  for  Failure  To  Furnish  Inform  a- 

20  tion. — Subchapter  B  of  chapter  68    (relating  to  assessable 

21  penalties)    is  amended  by  adding  at  the  end  thereof  the 

22  following  new  section : 
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1  "SEC.  6690.  FAILURE      TO      FURNISH      INFORMATION      OR 

2  MAINTAIN  RECORDS. 

3  "  (a)  Civil  Penalty.— If  any  person  who  is  required, 

4  under  section-  411  (f) ,  to  furnish  information  or  maintain 

5  records  for  any  plan  year  fails  to  comply  with  such  require- 
G  ment,  he  shall  pay  a  penalty  of  $10  for  each  employee  with 

7  respect  to  whom  such  failure  occurs,  unless  it  is  shown  that 

8  such  failure  is  due  to  reasonable  cause. 

9  "(b)    Deficiency  Procedures  Not  To  Apply  — 

10  Subchapter  B  of  chapter  63    (relating  to  deficiency  proce- 

11  dures  for  income,  estate,  gift,  and  certain  excise  taxes)  shall 

12  not  apply  to  the  assessment  cr  collection  of  any  penalty 

13  imposed  by  subsection  (a) ." 

14  (c)  Comparability  of  Plans. — Section  401  (a)    (re- 

15  lating  to  requirements  for  qualification)  is  amended  by  adding 

16  at  the  end  of  paragraph    (5)   the  following:  'Tor  purposes 

17  of  determining  whether  two  or  more  plans  of  an  employer 

18  satisfy  the  requirements  of  paragraph    (4)    when  considered 

19  as  a  single  plan,  if  the  amount  of  contributions  on  behalf  of 

20  the  employees  allowed  as  a  deduction  under  section  404  for 

21  the  taxable  year  with  respect  to  such  plans,  taken  together, 

22  bears  a  uniform  relationship  to  the  total  compensation,  or  the 

23  basic  or  regular  rate  of  compensation,  of  such  employees,  the 

24  plans  shall  not  be  considered  discriminatory  merely  because 

25  the  rights  of  employees  to,  or  derived  from,  the  employer 
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1  contributions  under  the  separate  plans  do  not  become  nonfor- 

2  feitable   at   the   same   rate.    For   purposes    of    determining 
a  whether  two  or  more  plans  of  an  employer  satisfy  the  requirc- 

4  ments  of  paragraph  (4)  when  considered  as  a  single  plan,  if 

5  the  employees'  rights  to  benefits  under  the  separate  plans  do 
(>  not  become  nonforfeitable  at  the  same  rate,  but  the  levels  of 

7  benefits  provided  by  the  separate  plans  satisfy  the  require- 

8  ments  of  regulations  prescribed  by  the  Secretary  or  his  dele- 

9  gate  to  take  account  of  the  differences  in  such  rates,  the  plans 

10  shall  not  be  considered  discriminatory  merely  because  of  the 

11  differences  in  such  rates." 

12  SEC.  1013.  MINIMUM  FUNDING  STANDARDS. 

13  (a)   In  General.— Subpart  B  of  part  I  of  subchapter 

14  D  of  chapter  1  is  amended  by  adding  after  section  411  the 

15  following  new  section: 

16  "SEC.  412.  MINIMUM  FUNDING  STANDARDS. 

17  "  (a)    General  Rule. — Except  as  provided  in   sub- 

18  section  (e) ,  this  section  applies  to  a  plan  if,  for  any  plan  year 

19  beginning  on  or  after  the  effective  date  of  this  section  for 

20  such  plan — 

21  "  (l)   such  plan  included  a  trust  which  qualified  (or 

22  was  determined  by  the  Secretary  or  his  delegate  to  have 
Z\  qualified)    under  section  401  (a) ,  or 

24  "  (2)    such  plan  satisfied  (or  was  determined  by  the 
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1  Secretary  or  his  delegate  to  have  satisfied)   the  require- 

2  ments  of  section  404(a)  (2)    or  405(a). 

3  A  plan  to  which  this  section  applies  shall  have  satisfied 

4  the  minimum  funding  standard  for  such  plan  for  a  plan  year 

5  at  the  end  of  which  the  plan  does  not  have  an  accumulated 

6  funding  deficiency.  For  purposes  of  this  section  and  section 

7  4971,  the  term  'accumulated  funding  deficiency'  means  for 

8  any  plan  the  excess  of  the  total  charges  to  the  funding  stand- 

9  ard  account  for  all  plan  years  (beginning  with  the  first  plan 

10  year  to  which  this  section  applies)   over  the  total  credits  to 

11  such  account  for  such  years. 

12  "(b)  Funding  Standard  Account. — 

13  "  ( 1 )   Account  required.— Each  plan  to  which 

14  this  section  applies  shall  establish  and  maintain  a  fund- 

15  ing  standard  account.  Such  account  shall  be  credited  and 

16  charged  solely  as  provided  in  this  section. 

17  "(2)    Charges  to  account.— For  a  plan  year, 

18  the  funding  standard  account  shall  be  charged  with  the 

19  sum  of — 

20  "(A)  the  normal  cost  of  the  plan  for  the  plan 

21  year, 

22  "  (B)    the  amounts  necessary  to  amortize   in 

23  equal  annual  installments   (until  fully  amortized)  — 

24  "(i)   in  the  case  of  a  plan  in  existence  on 

25  January    1,    1974,   the   unfunded   past  service 
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1  liability  under  the  plan   on  the   first  day  of 

2  the  first  plan  year  to  which  this  section  applies, 

3  over  a  period  of  40  plan  years, 

4  "(ii)    in  the  case  of  a  plan  which  comes 

5  into  existence  after  January  1,  1974,  the  un- 
(,  funded  past  service  liability  under  the  plan  on 

7  the  first  day  of  the  first  plan  year  to  which 

8  this  section  applies,  over  a  period  of  30  plan 

9  years    (40  plan  years  in   the   case   of  multi- 

10  employer  plan ) , 

1 1  "  (iii)     separately,    with    respect    to    each 

12  plan  year,  the  net  increase  (if  any)  in  unfunded 

13  past  service  liability  under  the  plan  arising 
11  from  plan  amendments  adopted  in  such  year, 
15  over  a  period  of  30  plan  years  (40  plan  years 
10  in  the  case  of  a  multiemployer  plan),  and 

17  "  (iv)  separately,  with  respect  to  each  plan 

18  year,  the  net  experience  loss  (if  any)  under  the 

19  plan,  over  a  period  of  15  plan  years   (20  plan 

20  years  in  the  case  of  a  multiemployer  plan), 
2i  "(C)  the  excess  (if  any)  for  such  plan  year 
2j                   of — 

23  "  (i)    the  annual  amount  which  would  be 

24  necessary  to  amortize  in  equal  annual  install- 

25  ments  from  such  year  over  a  period  of  20  years 
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1  the  excess   (if  any)   of  the  present  value  of  all 

2  nonforfeitable  benefits   (computed  using  appro- 

3  priate  mortality  and  interest  assumptions)  over 

4  the  value  of  the  plan's  assets,  over 

5  "(ft)    tne  excess    (if  any)    of  the  sum  of 
G  the    amounts    computed   under   subparagraphs 

7  (A)    and    (B)    of   paragraph    (2)    over   the 

8  amount  computed  under  paragraph    (3)  (B), 

9  and 

10  "(D)   tne  amount  necessary  to  amortize  each 

11  waived  funding  deficiency   (within  the  meaning  of 

12  subsection    (d)  (3)  )    for  each  prior  plan  year  in 

13  equal  annual  installments    (until  fully  amortized) 

14  over  a  period  of  15  plan  years. 

15  "  (3)  Credits  to  account —For  a  plan  year,  the 

16  funding  standard  account   shall   be   credited   with   the 

17  sum  of — 

18  "(A)    the  amount  considered  contributed  by 

19  the  employer  to  or  under  the  plan    (within   the 

20  meaning  of  section  404  (a)  (6)  )  for  the  plan  year, 

21  "(B)    tne   amount   necessary    to   amortize   in 

22  equal  annual  installments   (until  fully  amortized)  — 

23  "  (i)  separately,  with  respect  to  each  plan 

24  year,  the  net  decrease    (if  any)    in  unfunded 

25  past  service  liability  under  the  plan  arising  from 
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1  plan  amendments  adopted  in  such  year,  over 

2  a  period  of  30  plan  years    (40  plan  years  in 

3  the  case  of  a  multiemployer  plan) ,  and 

4  "  (ii)  separately,  with  respect  to  each  plan 

5  year,  the  net  experience  gain    (if  any)    under 
G    .  the  plan,  over  a  period  of  15  plan  years    (20 

7  plan  years  in  the  case  of  a  multiemployer  plan) , 

8  and 

9  "  (C)  the  amount  of  the  waived  funding  defi- 
10  ciency  (within  the  meaning  of  subsection  (d)  (3)  ) 
1  1  for  the  plan  year. 

12  "(4)   Combining  and  offsetting  amounts  to 

13  be  amortized. — Under  regulations  prescribed  by  the 

14  Secretary  or  his  delegate,  amounts  required  to  be  amor- 

15  tized  under  paragraph    (2)    or  paragraph    (3),  as  the 
1G  case  may  be — 

17  "  (A)  may  be  combined  into  one  amount  under 

18  such  paragraph  to  be  amortized  over  a  period  de- 

19  termined  on  the  basis  of  the  remaining  amortiza- 

20  tion  period  for  all  items  entering  into  such  com- 
2i  bined  amount,  and 

oo  "(B)    may  be  offset  against  amounts  required 

2;j  to  be  amortized  under  the  other  such  paragraph, 

24  with  the  resulting  amount  to  be  amortized  over  a 

25  period  determined  on  the  basis  of  the  remaining 


4093 


196 

1  amortization    periods    for    all    items    entering    into 

2  whichever  of  the  two  amounts  being  offset  is  the 

3  greater. 

4  "  (5)   Interest.— The    funding    standard    account 

5  (and  items  therein)    shall  be  charged  or  credited    (as 

6  determined  under  regulations  prescribed  by  the  Secre- 

7  tary  or  his  delegate)  with  interest  at  the  appropriate  rate 

8  consistent  with  the  rate  or  rates  of  interest  used  under 

9  the  plan  to  determine  costs. 

10  "  (c)  Special  Rules  — 

11  "  ( 1 )  Determinations  to  be  made  under  fund- 

12  ING   method. — For  purposes   of   this  section,    normal 

13  costs,  accrued  liability,  past  service  liabilities,  and  ex- 

14  perience  gains  and  losses  shall  be  determined  under  the 

15  funding  method  used  to  determine  costs  under  the  plan. 
1G  "(2)  Valuation  of  assets  — 

IT  "(A)   In  general.— For  purposes  of  this  see- 

18  tion,  the  value  of  the  plan's  assets  shall  be  dctcr- 

19  mined    on    the    basis    of   any    reasonable    actuarial 

20  method  of  valuation  which  Uikes  into  account  fair 

21  market  value  and  which  is  permitted  under  regnla- 

22  tions  prescribed  by  the  Secretary  or  his  delegate. 

23  "(B)  Election  with,  respect  to  bonds  — 

24  The  value  of  a  bond  or  other  evidence  of  indebtcd- 
23  ne<s  which  is  not  in  default  as  to  principal  or  interest 


4094 


197 

1  may,  at  the  election  of  the  plan  administrator,  be 

2  determined  on  an  amortized  basis  running  from  ini- 

3  tial  cost  at  purchase  to  par  value  at  maturity  or  earli- 

4  est  call  date.  Any  election  under  this  subparagraph 

5  shall  be  made  at  such  time  and  in  such  manner  as 

6  the  Secretary  or  his  delegate  shall  by  regulations 

7  provide,  shall  apply  to  all  such   evidences  of  in- 

8  debtedness,   and   may   be   revoked   only   with   the 

9  consent  of  the  Secretary  or  his  delegate. 

10  "(3)     ACTUARIAL    ASSUMPTIONS   MUST    BE    REA- 

11  sonable. — For  purposes  of  this  section,  all  costs,  liabili- 

12  ties,  rates  of  interest,  and  other  factors  under  the  plan 

13  shall  be  determined  on  the  basis  of  actuarial  assump- 

14  tions  which,  in  the  aggregate,  are  reasonable. 

15  "(4)   Treatment  of  certain  changes  as  ex- 

16  perience  gain  or  loss. — For  purposes  of  this  sec- 

17  tion,  if— 

18  "  (A)    a  change   in   benefit*   under  the   Social 

19  Security  Act  or  in  other  retirement  benefits  created 

20  under  Federal  or  State  law,  or 

21  "(B)   a  change  in  the  definition  of  the   term 

22  'wages'   under  section   3121.    or  a   change   in   the 

23  amount  of  such   wage*   taken   into   account    under 

24  regulations  prescribed  for  purpose*  of  section  401 

25  (a)(5), 
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1  results  in  an  increase  or  decrease  in  accrued  liability 

2  under  a  plan,  such  increase  or  decrease  shall  be  treated 

3  as  an  experience  loss  or  gain. 

4  "  (5)  Change  in  funding  method  ok  in  plan 

5  year  requires   approval.— If   the    funding   method 

6  for  a  plan  is  changed,  the  new  funding  method  shall 

7  become  the  funding  method  used  to  determine  costs  and 

8  liabilities  under  the  plan  only  if  the  change  is  approved 

9  by  the  Secretary  or  his  delegate.  If  the  plan  year  for  a 

10  plan  is  changed,  the  new  plan  year  shall  become  the 

11  plan  year  for  the  plan  only  if  the  change  is  approved  by 

12  the  Secretary  or  his  delegate. 

13  "(6)    Full  funding.— If,  as  of  the  close  of  a 

14  plan  year,  a  plan  would   (but  for  the  application  of  this 

15  paragraph)   have  an  accumulated  funding  deficiency  in 

16  excess  of  the  full  funding  limitation — 

17  "  (A)    the  funding  standard  account  shall   be 

18  credited  with  the  amount  of  such  excess,  and 

19  "(B)  all  amounts  described  in  paragraphs  (2) 

20  (B)    and    (D)    and    (3)  (B)    of  subsection    (b) 

21  which  are  required  to  be  amortized  shall  be  con- 

22  sidered  fully  amortized  for  purposes  of  such  para- 

23  graphs. 

24  "(7)  Full  funding  limitation.— For  purposes 

25  of  paragraph    (6),    the   term   'full   funding  limitation' 
means  the  excess  (if  any)  of — 
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1  "  (A)    the  accrued  liability    (including  normal 

2  cost)   under  the  plan   (determined  under  the  entry 

3  age  normal  funding  method  if  such  accrued  liability 

4  cannot   be   directly    calculated   under   the   funding 

5  method  used  for  the  plan),  over 

6  "  (B)   the  lesser  of  the  fair  market  value  of  the 

7  plan's  assets  or  the  value  of  such  assets  determined 

8  under  paragraph  (2). 

9  "(8)     Certain    retroactive    plan    amend- 
io          ments. — 

n  "(A)  Amendments  without  approval  of 

12  secretary  of  labor. — For  purposes  of  this  sec- 

13  tion,    any   amendment   applying    to    a    plan   year 

14  which — i 

IT,  "  (i)  is  adopted  after  the  close  of  such  plan 

Kj  year  but  no  later  than  the  time  prescribed  by 

17  law  (including  extensions)  for  filing  the  return 

18  of  the  employer  for  the  taxable  year  with  which 

19  or  within  which  the  plan  year  ends   (or,  in  the 

20  case  of  a  multiemployer  plan,  no  later  than  2 
2i  years  after  the  close  of  such  plan  year) ,  and 

22  "(ii)    does  not  reduce  the  accrued  benefit 

23  of  any  participant  determined  as  of  the  begin- 

24  ning  of  the  first- plan  year  to  which  the  amend- 

25  ment  applies 


4097 


■200 

1  shall,  at  the  election  of  the  plan  administrator,  he 

o  deemed  to  have  been  made  on  the  first  day  of  such 

3  plan  year. 

4  "(B)  Amendments  with  approval  of  seo 

5  ketaby  OF  labor. — For  purposes  of  this  section, 
(3  any  amendment  adopted  after  the  close  of  the  jjlan 
7  year  which  reduces  benefits,  whether  or  not  other- 
$  wise  nonforfeitable  (determined  as  of  the  end  of  the 
9  preceding  plan  year)    shall,  except  for  purposes  of 

10  section  4971  (a)     (relating  to  initial  5  percent  tax 

]j  on  failure  to  meet  minimum  funding  standards) ,  be 

12  deemed  to  have  been  made  on  the  first  day  of  the 

13  first  plan  year  to  which  such  amendment  applies  if 

14  the  Secretary  of  Labor  approves  such  retroactive 

15  application  of  such  amendment.  The  Secretary  of 

16  Labor  shall  approve  such  application  on  his  own 

17  motion   (or  having  received  the  petition  of  the  plan 

18  administrator)    after  giving  interested   persons   an 

19  opportunity  to  be  heard  and  after  determining  that — 

20  "  (i)   such  amendment  affects  the  plan  only 

21  to  such  extent   (and  for  such  limited  period  of 

22  time)    as  is  necessary  or  appropriate  to  carry 

23  out  the  purposes  of  the  Employee  Benefit  Se- 

24  curity  Act  of   1974  and  to  provide  adequate 

25  protection  to  the  participants  and  beneficiaries 

26  in  the  plan, 
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1  "  (ii)     but    for    such    amendment,    there 

2  would  result  a  substantial  risk  to  the  volun- 

3  tary   continuation   of  the   plan   or  a"  substan- 

4  tial  curtailment  of  pension  benefit  levels  or  the 

5  levels  of  employee  compensation,  and 

(>  "(m)    failure   to   make   such   amendment 

7  would  be  adverse  to  the  interests  of  plan  par- 

8  ticipants  in  the  aggregate. 

9  No  retroactive  amendment  may  be  approved  under 

10  this  subparagraph  unless  the  Secretary  of  Labor  is 

11  satisfied  that  all  plan  participants  and  other  inter- 

12  ested  persons  (as  determined  under  regulations  pre- 

13  scribed  by  the  Secretary  of  Labor)   have  received 

14  adequate  prior  notice  from  the  plan  administrator  of 

15  any  hearing  to  be  held  under  this  subparagraph.  The 
1G  Secretary  of  Labor  shall  notify  the  Secretary  of  the 

17  Treasury  of  any  such  hearing. 

18  "(9)   3-year  valuation.— For  purposes   of  this 

19  section,  a  determination  of  experience  gains  and  losses 

20  and  a  valuation  of  the  plan's  liability  shall  be  made  not 

21  less  frequently  than  once  every  -3  years,  except  that  such 

22  determination   shall   be  made  more  frequently   to   the 

23  extent  required  in  particular  cases  under  regulations  pre- 

24  scribed  by  the  Secretary  or  his  delegate. 
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1  '"(d)  Variance  From  Minimum  Funding  Stand- 

2  ard;  Extension  of  Amortization  Periods  for  Multi- 

3  employer  Plans. — 

4  "  (1)  Waiver  in  case  of  substantial  business 

5  hardship. — If  an  employer  is  unable  to  satisfy  the  mini- 

6  mum  funding  standard  for  a  plan  year  without  substan- 

7  tial  business  hardship  and  if  application  of  the  standard 

8  would  be  adverse  to  the  interests  of  plan  participants  in 

9  the  aggregate,  the  Secretary  or  his  delegate  may  waive 

10  the  requirements  of  subsection   (a)   for  such  year  with 

11  respect  to  all  or  any  portion  of  the  minimum  funding 

12  standard  other  than  the  portion  thereof  determined  under 

13  subsection   (b)  (2)  (D) .  The  Secretary  or  his  delegate 

14  shall  not  waive  the  minimum  funding  standard  with 

15  respect  to  a  plan  for  more  than  5  of  any  15  consecutive 

16  plan  years. 

17  "(2)  Determination  of  substantial  business 

18  hardship. — For  purposes   of  this   section,   the  factors 

19  taken  into  account  in  determining  substantial  business 

20  hardship   shall   include    (but  shall   not  be  limited   to) 

21  whether  or  not — 

22  "(A)    the  employer  is  operating  at  an  eco- 

23  nomic  loss, 
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1  "(B)  there  is  substantial  unemployment  or  un- 

2  overemployment  in  the  trade  or  business  and  in  the 

3  industry  concerned, 

4  "  (C)   the  sales  and  profits  of  the  industry  con- 

5  cerned  are  depressed  or  declining,  and 

6  "(D)    it  is  reasonable  to  expect  that  the  plan 

7  will  be  continued  only  if  the  waiver  is  granted. 

8  "(3)    Waived  funding  deficiency.— For  pur- 

9  poses  of  this  section,  the  term  'waived  funding  deficiency' 
10  means  the  portion  of  the  minimum  funding  standard  (de- 
ll termined  without  regard  to  subsection  (b)  (3)  (C)  )  for 

12  a  plan  year  waived  by  the  Secretary  or  his  delegate  and 

13  not  satisfied  by  employer  contributions. 

14  "  (4)   Extension  of  amortization  periods  for 

15  multiemployer  plans.— If   10  percent  or  more  of 

16  the  number  of  employers  contributing  to  or  under  a 

17  multiemployer  plan  demonstrate  to  the  satisfaction  of 

18  the  Secretary  of  Labor  that  they  would  experience  sub- 

19  stantial  business  hardship  if  required  to  amortize  in  equal 

20  annual  installments  any   unfunded  liability    (described 
2i  in  any  clause  of  subsection   (b)  (2)  (B)  )    of  such  plan 

22  over  a  period  of  years  and  if  such  requirement  would  be 

23  adverse  to  the  interests  of  plan  participants  in  the  aggre- 

24  gate,  then  the  period  of  years  described  in  such  clause 

25  shall  be  extended  for  such  plan  for  the  period  of  time 
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1  (not  in  excess  of  10  years)   which  is  certified  for  this 

2  purpose  by  the  Secretary  of  Labor  to  the  Secretary  of 

3  the  Treasury. 

4  u  (5)  Benefits  may  not  be  increased  during 

5  waiver  ob  extension   period. — No   amendment  of 

6  the  plan  which  increases  the  liabilities  of  the  plan  by 

7  reason  of  any  increase  in  benefits,  any  change  in  the 

8  accrual  of  benefits,  or  any  change  in  the  rate  at  which 

9  benefits  become  nonforfeitable  under  the  plan  shall  be 

10  adopted  if  a  waiver  under  paragraph    (1),  an  exten- 

11  sion  of  time  under  paragraph  (4) ,  or  an  alternate  meth- 

12  od  prescribed  under  section  1015(b)    of  the  Employee 

13  Benefit  Security  Act  of  1974  is  in  effect  with  respect  to 

14  the  plan.  If  a  plan  is  amended  in  violation  of  the  preced- 

15  ing  sentence,  any  such  waiver,  extension  of  time,   or 

16  alternate  method  shall  not  apply  to  any  plan  year  ending 

17  on  or  after  the  day  on  which  such  amendment  is  adopted. 

18  "(e)    Exceptions. — Subsection    (a)    shall  not  apply 

19  to— 

20  "(1)  any  profit-sharing  or  stock  bonus  plan, 

21  "(2)   any  insurance  contract  plan  described  in  sub- 

22  section  (f) , 

23  "(3)    any  governmental  plan  which  meets  the  re- 

24  quirements   of  section  401  (a)  (7)    as  in  effect  on   the 

25  day  before  the  date  of  the  enactment  of  this  section, 
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1  "(4)  any  church  plan— 

2  "(iY)  which  meets  I  lie  requirements  of  section 
:j  40'  (a)  (7)  as  in  elTeel  mi  tlie  day  before  I  lie  date 
1  of  the  enactment  of  this  section,  and 

.">  "(!')    with  respect  to  which  the  election  pro- 

(i  video*  hy  section  410(d)    has  not  heen  made,  and 

7  "(5)    *  pi*"  which  has  not,  at  any  time  after  the 

S  date  of  the  enactment  of  this  section,  provided  for  cm- 

«)  ployer  contributions. 

10  "(f)    Ckktain   Insi  ranck   Contract   Plans. — A 

1 1  plan  is  deserihed  in  this  subsection  if — 

12  "(1)  tm>  |»'aM  Js  Winded  exclusively  hy  the  pur- 
i;j  chase  of  individual  insurance  contracts, 

11  "(2)    such  contracts  provide  for  level  annual  pre- 

13  niinni  payments  to  he  paid  extending  not  later  than  ihe 
lt»  retirement  age  f«»r  each  individual  participating  in  the 
17  plan,  and  commencing  with  the  date  (he  individual  he- 
1S  came  a  partieijiant  in  the  plan  (or,  in  the  case  of  an 
lfi  increase  in  benefits,  i*oliitiH*licili£  at  the  time  such  in- 
2(1  crease  hec(»mes  effective)  , 

['A  "(•»)    henefits    ]trovided    hy   the   plan   are   eijiial    to 

22  the   benefits   provided    under   each    contract    at    normal 

2:5  retirement  age  under  the  plan  and  are  guaranteed  by 

24  an  insurance  carrier   (licensed  under  the  laws  of  a  Slate 
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1  to  do  business  with  the  plan)   to  the  extent  premiums 

2  have  been  paid, 

3  "(4)  premiums  payable  for  the  plan  year,  and  all 

4  prior  plan  years  under  such  contracts  have  been  paid 

5  before  lapse  or  there  is  reinstatement  of  the  policy, 

6  "(5)    no  rights  under  such  contracts  have  been 

7  subject  to  a  security  interest  at  any  time  during  the  plan 

8  year,  and 

9  "(6)   no  policy  loans  are  outstanding  at  any  time 
10  during  the  plan  year." 

n  (b)   Excise  Tax  on  Failure  To  Meet  Minimum 

12  Funding   Standards.— Subtitle   D    (relating   to   miscel- 

13  laneous  excise  taxes)  is  amended  by  adding  at  the  end  there- 

14  of  the  following  new  chapter: 

15  "CHAPTER  43— QUALIFIED  PENSION,  ETC., 

16  PLANS 

"Sec.  4971.  Taxes   on    failure   to   meet   minimum    funding 
standards. 

17  "SEC.  4971.  TAXES  ON  FAILURE  TO  MEET  MINIMUM  FUND- 

18  ING  STANDARDS. 

19  "  (a)   Initial  Tax. — For  each  taxable  year  of  an  em- 

20  ployer  who  maintains  a  plan  to  which  section  412  applies, 

21  there  is  hereby  imposed  a  tax  of  5  percent  on  the  amount  of 

22  the  accumulated  funding  deficiency  under  the  plan,  deter- 

23  mined  as  of  the  end  of  the  plan  year  ending  with  or  within 

24  such  taxable  year.  The  tax  imposed  by  this  subsection  shall 
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1  be  paid  by  the  employer  responsible  for  contributing  to  or 

2  under   the   plan   the  amount  described  in  section  412(b) 

3  (3)  (A). 

4  "  (b)  Additional  Tax.— In  any  case  in  which  an  ini- 
f>  tial  tax  is  imposed  by  subsection  (a)  on  an  accumulated  fund- 
(i  ing  deficiency  and  such  accumulated  funding  deficiency  is 

7  not  corrected  within  the  correction  period,  there  is  hereby 

8  imposed  a  tax  equal  to  100  percent  of  such  accumulated 

9  funding  deficiency  to  the  extent  not  corrected.  The  tax  im- 

10  posed  by  this  subsection  shall  be  paid  by  the  employer  de- 

1 1  scribed  in  subsection  (a) . 

12  "(c)    Definitions. — For  purposes  of  this  section— 
va  "(l)    Accumulated   funding    deficiency  — 
14  The    term    'accumulated    funding    deficiency'    has    the 
If)  meaning  given  to  such   term  by  the  last  sentence  of 
Ki  section  412  (a) . 

17  "(2)    Correct.— The  term  'correct'  means,  with 

18  respect  to  an  accumulated  funding  deficiency,  the  coii- 
]()  tribution,  to  or  under  the  plan,  of  the  amount  necessary 

20  to  reduce  such  accumulated  funding  deficiency  as  of  the 

21  end  of  a  plan  year  in  which  such  deficiency  arose  to 

22  zero. 

2;;  "(3)   Correction  period. — The  term  'correction 

24  period'  means,  with  respect  to  an  accumulated  funding 

2,")  deficiency,  the  period  beginning  with  the  end  of  a  plan 
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1  year  in  which  there  is  an  accumulated  funding  deficiency 

2  and  ending  00  days  after  the  date  of  mailing  of  a  notice 

3  of  deficiency  under  section  6212  with  respect  to  the  tax 

4  imposed  by  subsection  (a) ,  extended — 

5  "  (A)   by  any  period  in  which  a  deficiency  can- 
G                  not  be  assessed  imder  section  G213  (a) ,  and 

7  "  (B)   by  any  other  period  which  the  Secretary 

8  or  his  delegate  determines  is  reasonable  and  neces- 

9  saiy  to  permit  a  reduction  of  the  accumulated  fund- 

10  ing  deficiency  to  zero  under  this  section. 

11  "(d)  Cross  Reference  — 

"For  disallowance  of  deduction  for  taxes  paid  under 
this  section,  see  section  275." 

12  (c)  Amendments  to  Section  404.— 

13  (1)    Paragraph    (1)    of  section  404(a)     (relating 

14  to    deduction    for    employer    contributions    to    pension 
1*  trusts)   is  amended  to  read  as  follows: 

16  "  ( 1 )  Pension  trusts. — In  the  taxable  year  when 

-'  paid,  if  the  contributions  are  paid  into  a  pension  trust, 

-18  and  if  such  taxable  year  ends  within  or  with  a  taxable 

19  year  of  the  trust  for  which  the  trust  is  exempt  under 

20  section  501  (a),  in  an  amount  determined  as  follows: 

21  "(A)     the    amount    necessary    to    satisfy    the 

22  minimum    funding    standard    provided    by    section 

23  412(a)   for  plan  years  ending  within  or  with  such 
2-1  taxable  year   (or  for  any  prior  plan  year) ,  if  such 
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1  amount  is  greater  than  the  amount  determined  under 

2  subparagraph    (B)    or    (C)     (whichever  is  appli- 

3  cable  with  respect  to  the  plan) , 

4  "(B)    the  amount  necessary  to  provide  with 

5  respect  to  all  of  the  employees  under  the  trust  the 

6  remaining  unfunded  cost  of  their  past  and  current 

7  service  credits  distributed  as  a  level  amount,  or  a 

8  level  percentage  of  compensation,  over  the  remain- 

9  ing  future  service  of  each  such  employee,  as  deter- 

10  mined  under  regulations  prescribed  by  the  Secretary 

11  or  his  delegate,  but  if  such  remaining  unfunded  cost 

12  with  respect  to  any  3  individuals  is  more  than  50 

13  percent  of  such  remaining  unfunded  cost,  the  amount 

14  of  such  unfunded  cost  attributable  to  such  individuals 

15  shall  be  distributed  over  a  period  of  at  least  5  tax- 

16  able  years,  or 

17  "(C)    an  amount  equal  to  the  normal  cost  of 

18  the  plan,  as  determined  under  regulations  prescribed 

19  by  the  Secretary  or  his  delegate,  plus,  if  past  service 

20  or  other  supplementary  pension  or  annuity  credits 
2i  are  provided  by  the  plan,  an  amount  necessary  to 

22  amortize   such   credits   in   equal   annual   payments 

23  (until  fully  amortized)  over  10  years,  as  determined 

04  under  regulations  prescribed  by  the  Secretary  or 

05  his  delegate. 
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1  In  determining  the  amount  deductible  in  such  year  under 

2  the  foregoing  limitations,  the  funding  method  and  the 
;{  actuarial  assumptions  shall  he  those  used  for  such  year 
4  under  section  412,  and  the  maximum  amount  deductible 
,-)  for  such  year  under  the  foregoing  limitations 
(j  shall  he  an  amount  equal   to  the   full  funding  limita- 

7  tion  for  such  year  determined  under  section  412.  Any 

8  amount  paid  in  a  taxable  year  in  excess  of  the  amount 
y  deductible  in  such  year  under  the  foregoing  limitations 

10  shall  be  deductible  in  the  succeeding  taxable  years  in 

11  order  of  tune  to  the  extent  of  the  difference  between  the 

12  amount  paid  and  deductible  in  each  such  succeeding  year 

13  and    the    maximum   amount   deductible   for   such   year 

14  under  the  foregoing  limitations." 

15  (2)  Paragraph  (6)  of  section  404  (a)  (relating  to 
1G  taxpayers  on  accrual  basis)  is  amended  to  read  as 
17  follows: 

is  "(C>)     Time    when     contributions    deemed 

1!)  MADE. — For  purposes  of  paragraphs  ( 1 ) ,  (2) ,  and  (.'*) , 

20  a  taxpayer  shall  be  deemed  to  have  made  a  payment  on 

21  the  last  day  of  the  preceding  taxable  year  if  the  payment 

22  is  on  account  of  such  taxable  year  and  is  made  not  later 
2:J  than  the  time  prescribed  by  law  for  filing  the  return  for 

24  such  taxable  year   (including  extensions  thereof)." 

25  (3)  Paragraph  (7)  of  section  404(a)  (relating 
2(>  to  limit  on  deductions)   is  amended  to  read  as  follows: 
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1  "(7)   Limit  ox  deductions.— If  amounts  are  de- 

2  ductible  under  paragraphs  (1)  and  ('.I),  or  (2)  and 
:\  (.'}),  or  (1),  (2),  and  (**>),  in  connection  with  two  or 
1  more  trusts,  or  one  or  more  trusts  and  an  annuity  plan, 
,-)  tlie  total  amount  deductible  in  a  taxable  year  under  such 
i;  trusts  and  plans  shall  not  exceed  the  greater  of  25  per- 
7  cent  of  the  compensation  otherwise  paid  or  accrued 
X  during  the  taxable  year  to  the  beneficiaries  of  the  trusts 
«)  or  plans,  or  the  amount  of  contributions  made  to  or  under 

]o  the  trusts  or  plans  to  the  extent  such  contributions  do 

1  I  not  exceed  the  amount  of  employer  contributions  neces- 

12  sary  to  satisfy  the  minimum  funding  standard  provided 

HI  by  section  412  for  the  plan  year  which  ends  with  or 

14  within  such  taxable  year  (or  for  any  prior  plan  year). 
lil  In  addition,  any  amount  paid  into  such  trust  or  under 
Hi  such  annuity  plans  in  any  taxable  year  in  excess  of  the 
17  amount  allowable  with  respect  to  such  year  under  the 

15  preceding  provisions  of  this  paragraph  shall  be  deductible 
]!)  in  the  succeeding  taxable  years  in  order  of  time,  but  the 

20  amount  so  deductible  under  this  sentence  in  any  one  such 

21  succeeding  taxable  year  together  with  the  amount  allow- 

22  able  under  the  first  sentence  of  this  paragraph  shall  not 
2: 1  exceed  2f>  percent  of  the  compensation  otherwise  paid 
2t  or  accrued  during  such  taxable  years  to  the  beneficiaries 
2.1  under  the  trusts  or  plans.  This  paragraph  shall  not  have 
2(>  the  effect  of  reducing  the  amount  otherwise  deductible 
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1  under  paragraphs  (1) ,  (2) ,  and  (3) ,  if  no  employee  is 

2  a  beneficiary  under  more  than  one  trust  or  a  trust  and 

3  an  annuity  plan." 

4  SEC.  1014.  COLLECTIVELY  BARGAINED  PLANS. 

5  Subpart  B  of  part  I  of  subchapter  D  of  chapter  1   (re- 

6  lating  to  special  rules)  is  amended  by  inserting  after  section 

7  412  the  following  new  section: 

8  "SEC.  413.  COLLECTIVELY  BARGAINED  PLANS. 

9  "  (a)    Application   of   Section.— This   section  ap- 

10  plies  to — 

11  "(1)   a  plan  maintained  pursuant  to  an  agreement 

12  which  the  Secretary  or  his  delegate  finds  to  be  a  collec- 

13  tive-bargaining  agreement  between  employee  represent- 

14  atives  and  one  or  more  employers,  and 

15  "(2)   each  trust  which  is  a  part  of  such  plan. 

16  *■  (b)    General  Rule.— If  this  section  applies   to  a 

17  plan,  notwithstanding  any  other  provision  of  this  title — 

18  "(l)   Participation.— Section  410  shall  be  ap- 

19  plied  as  if  all  employees  of  each  of  the  employers  who  are 

20  parties  to  the  collective-bargaining  agreement  and  who 

21  are  subject  to  the   same  benefit   computation   formula 

22  under  the  plan  were  employed  by  a  single  employer. 

23  "(2)    Discrimination,   etc— Sections   401(a) 

24  (4)  and  411(d)  (3)  shall  be  applied  as  if  all  participants 

25  who  are  employed  by  employers  who  are  required   to 
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1  contribute  to  or  under  the  plan  on  the  same  basis  were 

2  employed  by  a  single  employer. 

3  "(3)  Exclusive  benefit.    For  purposes  of  sec- 

4  tion  401  (a) ,  in  detennining  whether  the  plan  of  an  em- 

5  pi  oyer  is  for  the  exclusive  benefit  of  his  employees  and 
G  their  beneficiaries,  all  plan  participants  shall  be  con- 

7  sidered  to  be  his  employees. 

8  "(4)   Vesting.— Section  411    (other  than  subsec- 

9  tion  (d)  (3)  )   shall  be  applied  as  if  all  employers  who 

10  have  been  parties  to  the  collective-bargaining  agreement 

11  constituted  a  single  employer,  except  that  the  application 

12  of  any  rules  with  respect  to  breaks  in  services  shall  be 

13  made  under  regulations  prescribed  by  the  Secretary  or 

14  his  delegate. 

15  "(5)  Plan  year. — The  minimum  funding  standard 

16  provided  by  section  412  shall  be  determined  as  if  all 
"•7  participants  in  the  plan  were   employed  by  a  single 

18  employer.  For  purposes  of  section  412   (other  than  for 

19  purposes  of  determining  the  portion  of  a  liability  re- 

20  quired  to  be  amortized  for  a  plan  year) ,  a  plan  year 

21  shall  be  considered  (A)  to  begin  on  the  date  the  collec- 

22  tive-bargaining  agreement  is  first  effective   (treating  an 

23  agreement  to  extend  a  prior  agreement  as  a  new  agree- 

24  ment)   and  to  end  on  the  expiration  date  of  the  agree- 

25  ment  determined  under  such  agreement,  or   (B)   to  be 
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1  such  other  period  as  may  he  determined  under  rcgula- 

2  tions  prescribed  by  the  Secretary  or  his  delegate. 

3  "  (6)   Liability  for  funding  tax.— For  a  plan 

4  year  the  liability  under  section  4971  of  each  employer 

5  who  is  a  part)7  to  the  collective  bargaining  agreement 
0*  shall  be  determined,  in  accordance  with  regulations  pre- 

7  scribed  by  the  Secretary  or  his  delegate — 

8  "(A)   first  on  the  basis  of  their  respective  de- 

9  linquencies  in  meeting  required  employer  contribu- 

10  tions  under  the  plan,  and 

11  "  (B)    then   on   the   basis   of   their   respective 

12  liabilities  for  contributions  under  the  plan. 

i4  "(7)  Deduction  limitations.— Each  applicable 

14  limitation  provided  by  section  404(a)    shall  be  deter- 

15  mined  for  a  plan  year  (within  the  meaning  of  paragraph 

16  (5)  )   as  if  all  participants  in  the  plan  were  employed 
by  a  single  employer.  The  amounts  contributed  to  or 

18  under  the  plan  by  each  employer  who  is  a  party  to  the 

19  agreement,  for  the  portion  of  his  taxable  year  which  is 

20  included  within  such  a  plan  year,  shall  be  considered 

21  not  to  exceed  such  a  limitation  if  the  anticipated  em- 

22  plover  contributions  for  such  plan  year  (determined  in 
_.;  a  manner  consistent  with  the  manner  in  which  actual 
21  employer  contributions  for  such  plan  year  are  deter- 
20  mined)    do  not  exceed  such  limitation.   If  such  antiei- 
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1  pated  contributions  exceed  such  a  limitation,  the  portion 

2  of   each   such   employer's   contributions  which   is   not 

3  deductible  under  section  404  shall  be  determined  in 

4  accordance  with  regulations  prescribed  by  the  Secretary 

5  or  his  delegate." 

6  SEC.  1015.  DEFINITIONS  AND  SPECIAL  RULES. 

7  (a)  In  General. — Subpart  B  of  part  I  of  subchapter 

8  D  of  chapter  1  is  amended  by  inserting  after  section  413 

9  the  following  new  section : 

10  "SEC.  414.  DEFINITIONS  AND  SPECIAL  RULES. 

11  "(a)    Service  for  Predecessor  Employer.— For 

12  purposes  of  this  part,  service  for  a  predecessor  of  the  em- 

13  ployer  shall,  to  the  extent  provided  in  regulations  prescribed 

14  by  the  Secretary  or  his  delegate,  be  treated  as  service  for 

15  the  employer. 

*6  "(b)  Employees  of  Controlled  Group  of  Corpo- 

17  rations. — For  purposes  of  sections  401,  410,  411,  and  415, 

18  all  employees  of  all  corporations  which  are  members  of  a 

19  controlled  group  of  corporations  (within  the  meaning  of  sec- 

20  tion  1563(a),  determined  without  regard  to  section  1563 
,?i  (a)  (4)  and  (e)  (3)  (C)  )  shall  be  treated  as  employed  by 

22  a  single  employer.  With  respect  to  a  plan  adopted  by  more 

23  than  one  such  corporation,  the  minimum  funding  standard 

24  of  section  412,  the  tax  imposed  by  section  4971,  and  the 

25  applicable  limitations  provided  by  section  404  (a)    shall  be 
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1  determined  as  if  ;ill  such  employers  were  a  single  employer, 

2  and  allocated  to  each  employer  in  accordance  with  regula- 

3  tions  prescribed  by  the  Secretary  or  his  delegate. 

4  "  (c)  employees  of  partnership,  proprietor- 
.-)  ships,  Etc.,  Which  Are  Under  Common  Control.— 
(>  For  purposes  of  sections  401,  410,  411,  and  415,   under 

7  regulations  prescribed  by  the  Secretary  or  his  delegate,  all 

8  employees  of  trades  or  businesses  (whether  or  not  ineorpo- 
<)  rated)   which  are  under  common  control  shall  be  treated  as 

]()  employed  by  a  single  employer.  The  regulations  prescribed 

11  under  this  subsection  shall  be  based  on  principles   similar 

12  to  the  principles  which  apply  in  the  case  of  subsection  (b) . 
i:i  "(d)     OOVEHNMENTAL    PLAN.— For   purposes    of    this 

14  part,  the  term  'governmental  plan'  means  a  plan  established 

15  and  maintained  for  its  employees  by  the  Government  of  the 
K>  United  States,  by  the  government  of  any  State  or  political 
17  subdivision  thereof,  or  by  any  agency  or  instrumentality  of 
1H  any  of  the  foregoing.  The  term  'governmental  plan'  also  in- 
1J>  eludes  any  plan  to  which  the  Railroad  Retirement   Act  of 

20  imh  or  1<)37  applies. 

21  "  (e)  Church  Plan.— 

22  "(1)  In  oenkral. — Except  as  provided  in  para- 
2IJ  graph  (2),  for  purposes  of  this  part  the  term  'church 
24  plan*  means   a   plan   established   and   maintained   hy   a 
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1  church  or  by  a  convention  or  association  of  churches 

2  which  is  exempt  from  tax  under  section  501. 

3  "(2)  Certain  unrelated  business  or  multi- 

4  employer  plans. — The  term  'church  plan'  does  not 
">  include  a  plan — 

<>  "(A)  which  is  established  and  maintained  pri- 

7  marily  for  the  benefit  of  employees  (or  their  bene- 

8  fieiaries)  of  such  church  or  convention  or  association 
V  of  churches  who  are  employed  in  connection  with 

in  one  or  more  unrelated  trades  or  businesses   (within 

11  the  meaning  of  section  513) ,  or 

12  "  (B)  which  is  a  multiemployer  plan,  if  one  or 

13  more  of  the  employers  in  the  plan  is  not  a  church 

14  (or  a  convention  or  association  of  churches)  which 
1">  is  exempt  from  tax  under  section  501. 

K>  "(3)    Certain  church  agencies  now  under 

17  CHURCH  PLAN. — For  purposes  of  this  subsection,  if — 

1<S  "  ( A )  a  plan  described  in  paragraph  ( 1 )  was  in 

19  existence  on  January  1,   1974,  and 

20  "(B)  such  plan  on  such  date  covered  employees 

21  of  any  organization  which  is   (i)   exempt  from  tax 

22  under  section  501  and  (ii)  an  agency  of  the  church 

23  or  convention  or  association  of  churches  which  estab- 

24  lished  and  maintained  the  plan, 
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1  then  the  employees  of  such  agency  who  are  at  any  time 

2  covered  by  such  plan  shall  be  treated  as  employees  whose 

3  employer  is  such  church  or  convention  or  association  of 

4  churches,  as  the  case  may  be. 

5  "(f)  Multiemployer  Plan.— 

6  "  ( 1 )  In  general. — For  purposes  of  this  part,  the 

7  term  'multiemployer  plan'  means  a  plan — 

8  "(A)    to  which  more  than  one  employer  is 

9  required  to  contribute, 

10  "(B)    which  is  maintained  pursuant  to  a  col- 
li lective    bargaining   agreement   between    employee 

12  representatives  and  more  than  one  employer, 

13  "(C)    under  which   the   amount   of  contribu- 

14  tions  made  under  the  plan  for  a  plan  year  by  each 

15  employer  making  such   contributions   is  less  than 
1G  50  percent  of  the  aggregate  amount  of  contribu- 

17  tions  made  under  the  plan  for  that  plan  year  by 

18  all  employers  making  such  contributions,  and 

19  "(D)    which  satisfies  such  other  requirements 

20  as  the  Secretary  or  his  delegate  may  by  regulations 
2|  prescribe. 

22  "(2)   Special  rules.— For  purposes  of  this  sub- 

23  section — 

21  "  (A)  If  a  plan  is  a  multiemployer  plan  within 
25  -the  meaning  of  paragraph    (1)   for  any  plan  year, 
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1  subparagraph     (C)     of    paragraph    (1)     shall    be 

2  applied  by  substituting  '75  percent'  for  '50  percent' 

3  for  each  subsequent  plan  year  until  the  first  plan 

4  year  following  a  plan  year  in  which  the  plan  had 

5  one  employer  who  made  contributions  of  75  percent 
G  or  more  of  the  aggregate  amount  of  contributions 

7  made  under  the  plan  for  that  plan  year  by  all  em- 

8  ployers  making  such  contributions. 

0  "(B)   All  corporations  which  are  members  of 

10  a  controlled  group  of  corporations  (within  the  mean- 

11  ing  of  section  1563  (a) ,  determined  without  regard 

12  to  section  1563  (e)  (3)  (C) )  shall  be  deemed  to  be 

13  one  employer. 

14  "(g)    Plan  Administrator. — For  purposes  of  this 
1 ")     part,  the  term  'plan  administrator'  means — 

l(j  "(1)    the  person  specifically  so  designated  by  the 

17  terms  of  the  instrument  under  which  the  plan  is  op- 

18  erated; 

19  "(2)  in  the  absence  of  a  designation  referred  to  in 

20  paragraph   (1)  — 

°1  "(A)    in  the  case  of  a  plan  maintained  by  a 

22  single  employer,  such  employer, 

23  "(B)   m  tne  case  °f  a  P^an  maintained  by  two 

24  or  more  employers  or  jointly  by  one  or  more  em- 
2f>  ployers  and  one  or  more  employee  organizations, 
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1  the  association,  committee,  joint  board  of  trustees, 

2  or   other   similar   group   of   representatives   of   the 

3  parties  who  maintained  the  plan,  or 

4  "(C)   in  any  case  to  which  subparagraph   (A) 

5  or    (B)    does  not  apply,  such  other  person  as  the 

6  Secretary  or  his  delegate  may  prescribe. 

7  "(h)  Tax    Treatment    of    Certain    Contribtj- 

8  TIONS.— 

9  "  (1)  In  general. — For  purposes  of  this  title,  any 
10  amount  contributed — 

H  "(A)   to  an  employees'  tmst  described  in  sec- 

12  tion401  (a),  or 

13  "  (B)  under  a  plan  described  in  section  403  (a) 

14  or 405  (a), 

]•")  shall  not  be  treated  as  having  been  made  by  the  em- 

10  ployer  if  it  is  designated  as  an  employee  contribution. 

17  "  (2)  Designation  by  units  of  government. — 

18  For  purposes   of  paragraph    (1),   in   the   case   of  any 

19  plan  established  by   the   government   of  any   State   or 

20  political  subdivision  thereof,  or  by  any  agency  or  in- 

21  strumentality  of  any  of  the  foregoing,  where  the  con- 

22  tributions  of  employing  units  are  designated  as  employee 

23  contributions  but  where  any  employing  unit  pirks  up 

24  the  contributions,  the  contributions  so  picked  up  shall  be 

25  treated  as  employer  contributions. 
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1  "  (i)  Defined  Contribution  Plan.— For  purposes  of 

2  this  part,  the  term  'defined  contribution  plan'  means  a  plan 

3  which  provides  for  an  individual  account  for  each  participant 

4  and  for  benefits  based  solely  on  the  amount  contributed  to 

5  the  participant's  account,  and  any  income,  expenses,  gains 

6  and  losses,  and  any  forfeitures  of  accounts  of  other  partici- 

7  pants  which  may  be  allocated  to  such  participant's  account. 

8  "(j)  Defined  Benefit  Plan.— For  purposes  of  this 

9  part,  the  term  'defined  benefit  plan'  means  any  plan  which 

10  is  not  a  defined  contribution  plan. 

11  "(k)    Regulations  Under  This  Subpart  To  Be 

12  Approved  by  Secertary  of  Labor. — Any  regulation  pre- 

13  scribed  by  the  Secretary  or  his  delegate  for  purposes  of  this 

14  subpart,  other  than  a  regulation  relating  to  the  application 

15  of  section  401  (a)  (4)   or  415  or  to  subsection   (h)    of  this 

16  section,  shall  be  effective  for  any  plan  year  beginning  after 

17  December  31,  1975,  only  if  approved  by  the  Secretary  of 

18  Labor." 

19  (b)    Variations    From    Certain    Vesting    and 

20  Funding  Requirements  for  Multiemployer  Plans.— 

21  In  the  case  of  any  multiemployer  plan   (within  the  meaning 

22  of  section  414(f)   of  the  Internal  Revenue  Code  of  1954), 

23  the  Secretary  of  Labor  on  his  own  motion  or  after  having 

24  received  the  petition  of  a  plan  administrator  may,  after  giving 
23  •  interested  persons  an  opportunity  to  be  heard,  prescribe  an 
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1  alternate  method  which  will  satisfy  the  requirements  of  sub- 

2  section  (a)  (2)  of  section  411  of  the  Internal  Revenue  Code 
A  of  19f>4,  subsection  (b)  (1)  of  such  section  411,  paragraphs 

4  (2)   and   (3)   of  section  412(b)    of  such  Code,  or  section 

5  412(c)  (.r>)   of  such  Code  for  such  limited  period  of  time  as 
G  is  necessary  or  appropriate  to  carry  out  the  purposes  of  this 

7  Act  and  which  will  provide  adequate  protection  to  the  par- 

8  ticipants  and  beneficiaries  in  the  plan,  whenever  he  finds 

9  that  the  application  of  such  requirements  would — 

10  (1)  increase  the  costs  of  the  parties  to  the  plan  to 

1 1  such  an  extent  that  there  would  result  a  substantial  risk 

12  to  the  voluntary  continuation  of  the  plan  or  a  substantial 

13  curtailment  of  benefit  levels  or  the  levels  of  employees' 

14  compensation,  or 

13  (2)    impose   unreasonable   administrative   burdens 

1G  with  respect  to  the  operation  of  the  plan,  having  due 

17  regard  to  the  particular  characteristics  of  the  plan  or  the 

18  type  of  plan  involved, 

19  and  where  the  application  of  such  requirements  or  discontinu- 

20  ance  of  the  plan  would  be  adverse  to  the  interests  of  plan 

21  participants  in  the  aggregate.  No  alternate  method  may  be 

22  prescribed  under  this  subsection  unless  the  Secretary  of  Labor 

23  is  satisfied  that  all  plan  participants  and  other  interested  per- 

24  sons    (as   determined   under  regulations  prescribed  by   the 
2.1  Secretary  of  I^abor)    have  received  adequate  prior  notice 
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1  from  the  plan  administrator  of  any  hearing  to  be  held  under 

2  this  subsection.  The  Secretary  of  Labor  shall  notify  the  Secre- 
3j  tary  of  the  Treasury  of  any  such  hearing. 

4  SEC.   1016.   CONFORMING   AND   CLERICAL  AMENDMENTS. 

5  (a)  Conforming  Amendments. — 

6  (1)    Section  275(a)    (relating  to  denial  of  deduc- 

7  tion  for  certain  taxes)  is  amended  by  adding  at  the  end 

8  thereof  the  following  new  paragraph : 

9  "  (0)    Taxes  imposed  by  chapter  42  and  chapter 

10  43." 

11  (2)    Section  401  (a)    (relating  to  requirements  for 

12  qualification)  is  amended — 

13  (A)  by  striking  out  paragraph  (3)  and  insert- 

14  ing  in  lieu  thereof : 

15  "  (3)  if  the  plan  of  which  such  trust  is  a  part  satis- 

16  fies  the  requirements  of  section  410   (relating  to  mini- 

17  mum  participation  standards)  ;  and", 

18  (B)    by  striking  out  "paragraph    (3)  (B)    or 

19  (4)  "  in  paragraph  (5)  and  inserting  in  lieu  thereof 

20  "paragraph  (4)  or  section  410  (b)    (without  regard 

21  to  paragraph   (1)  (A)   thereof)",  and 

22  (C)  by  striking  out  paragraph  (7)  and  insert- 

23  ing  in  lieu  thereof: 

24  "(7)    A  trust  shall  not  constitute  a  qualified  trust 

25  under  this  section  unless  the  plan  of  which  such  trust  is 
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1  a  part  satisfies  the  requirements  of  section  411   (relating 

2  to  minimum  vesting  standards)." 

3  (3)  Section  404(a)  (2)    (relating  to  deduction  for 

4  contributions   of  an   employer   to   employee's   annuity 

5  plan)  is  amended  by  striking  out  "and  (8) ,"  and  insert- 

6  ing  in  lieu  thereof  "(8),    (11),    (12),    (13),    (14), 

7  (15)". 

8  (4)    Section  406(b)  (1)     (relating  to  certain  em- 

9  ployees  of  foreign  subsidiaries)   is  amended  by  striking 

10  out  "paragraphs   (3)  (B)  and  (4)   of  section  401  (a) " 

11  and  inserting  in  lieu  thereof  "section  401  (a)  (4)    and 

12  section  410  (b)    (without  regard  to  paragraph  (1)  (A) 

13  thereof)". 

14  (5)   Section  407(b)  (1)    (relating  to  certain  em- 

15  ployees  of  domestic  subsidiaries  engaged  in  business  out- 

16  side  the  United  States)    is  amended  by  striking  out 

17  "paragraphs  (3)  (B)  and  (4)  of  section  401  (a) "  and 

18  inserting  in  lieu  thereof  "section  401  (a)  (4)  and  section 

19  410(b)      (without    regard    to    paragraph      (1)  (A) 

20  thereof) ". 

21  (6)    Section  805(d)  (1)  (C)     (relating  to  defini- 

22  tion  of  pension  plan  reserves)    is  amended  by  striking 

23  out  "and    (8)"  and   inserting  in   lieu   thereof   "(8), 

24  (11),  (12),  (13),  (14), and  (15)". 

-"  (7)    Section  0161(b)  (1)     (relating  to  extension? 
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1  of  time  for  paying  tax)  is  amended  by  striking  out  "or 

2  42"  and  inserting,  in  lieu  thereof  "42  or  43".  The  sec- 

3  ond  sentence  of  section  6161  (b)   is  amended  by  striking 

4  out  "or  42"  and  inserting  in  lieu  thereof  ",  42,  or  chap- 

5  ter  43". 

6  (8)    Section  6201  (d)    (relating  to  assessment  au- 

7  thority)   is  amended  by  striking  out  "and  chapter  42" 

8  and  inserting  in  lieu  thereof  ",  chapter  42,  and  chapter 

9  43". 

10  (9)     Section     6211      (defining     deficiency)      is 

1 1  amended — 

12  (A)  by  striking  out  so  much  of  subsection   (a) 

13  as  precedes  paragraph    (1)    thereof  and  inserting 

14  in  lieu  thereof  the  following: 

15  "(a)  In  General.— For  purposes  of  this  title  in  the 
1G  case  of  income,  estate,  and  gift  taxes  imposed  by  subtitles  A 

17  and  B  and  excise  taxes  imposed  by  chapters  42  and  43, 

18  the  term  'deficiency'  means  the  amount  by  which  the  tax 
jo.  imposed  by  subtitle  A  or  B,  or  chapter  42  or  43,  exceeds 
20  the  excess  of — " ;  and 

2i  (B)  by  striking  out  "chapter  42"  in  subsection 

22  (b)  (2)    and  inserting  in  lieu  thereof  "chapter  42 

23  or  43". 

24  (10)  Section  6212  (relating  to  notice  of  deficiency) 

25  is  amended — 
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1  (A)    by  striking  out  "chapter  42"  in  subsec- 

2  tion   (a)   and  inserting  in  lieu  thereof  "chapter  42 

3  or  43", 

4  (B)  by  striking  out  "or  chapter  42"  in  subsec- 

5  tion   (b)  (1)   and  inserting  in  lieu  thereof  "chapter 

6  42,  or  chapter  43", 

7  (C)  by  striking  out  "chapter  42,  and  this  chap- 

8  ter"   in  subsection    (b)  (1)    and  inserting  in  lieu 

9  thereof  "chapter  42,  chapter  43,  and  this  chapter", 

10  and 

11  (D)  by  striking  out  "of  the  same  decedent,"  in 

12  subsection   (c)  and  inserting  in  lieu  thereof  "of  the 

13  same  decedent,   of  chapter  43    tax  for   the   same 

14  taxable  years,". 

15  (11)  Section  62! 3  (relating  to  restrictions  applica- 

16  ble    to    deficiencies    and    petition    to    Tax    Court)     is 

17  amended — 

18  (A)    by  striking  out  "or  chapter  42"  in  sub- 

19  section   (a)   and  inserting  in  lieu  thereof  ",  chapter 

20  42  or  43", 

21  (B)    by   striking  out  the  heading   of  subsec- 

22  tion    (e)    and  inserting  in  lieu  thereof: 

23  "(e)   Suspension  of  Filing  Period  for  Certain 
2i    Excise  Taxes.—", 

2f>  (C)    by   striking   out   "or   4945    (relating   to 
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1  taxes  on  taxable  expenditures)  "  in  subsection   (e) 

2  and  inserting  in   lieu  thereof  "4945    (relating  to 

3  taxes  on  taxable  expenditures),  4971    (relating  to 

4  excise  taxes  on  failure  to  meet  minimum  funding 

5  standard)  ";  and 

6  (D)  by  striking  out  "or  4945  (h)  (2)  "  in  sub- 

7  section    (e)    and  inserting  in  lieu  thereof  ",  4945 

8  (i)  (2),  or  4971(c)  (3),". 

9  (12)    Section  6214    (relating  to  determinations  by 

10  Tax  Court)    is  amended — 

11  (A)    by  amending  the  heading  of  subsection 

12  (c)    to  read  as  follows: 

13  "  (c)   Taxes  Imposed  by  Section  507  or  Chapter 

14  42  or  43.— ", 

15  (B)  by  inserting  after  "chapter  42"  each  place 
1G  it  appears  in  subsection    (c)    ''or  43";   and 

17  (C)    by  striking  out  "chapter  42"  in  subsec- 

18  tion    (d)   and  inserting  in  lieu  thereof  "chapter  42 

19  or  43". 

20  (13)   Section  6344  (a)  (1)    (relating  to  cross  refer- 

21  ences)    is  amended  by  striking  out  "chapter  42"  and 

22  inserting  in  lieu  thereof  "chapter  42  or  43". 

23  (14)    Section  6501  (e)  (3)    (relating  to  limitations 
21  on  assessment  and  collection)    is  amended  by  striking 


4125 


228 

1  out  "chapter  42"  and  inserting;  in  lieu  thereof  "chapter 

2  42  or  4**". 

:'»  (1;_))    Section  <;."><>:;    (relating  hi  suspension  »f  run- 

4  ii i 1 1 it  of  period  of  liiuilations)  i>  amended — 

:>  (A)    by  striking  mil   "chapter  4i'  taxes)*1  in 

ii  subsection     (a)  (1)    and    inserting    in    lieu    lliereol 

7  ''certain  excise  taxes)  ",  and 

s  (R)    by  inserting  after  "section  507"  in  siilt- 

;>  section    (b)   '"or  section  41)71**,  mid  by  striking  our 

K»  "or  4!)4f>(h)  (2)"   in   subsection    (b)    and   insert- 

11  ing  in  lieu  thereof  **4$M5(i)  (2),  or  4!>71  (e)  (::)". 

]■_'  (  Hi)    Section  1J512    (relating  to  limitations  in  case 

13  of  petition  to  Ta\   Court)    i-  amended  by  striking  out 

14  "chapter  42"  eaeli  place*  it  appears  therein  and  inserting 

15  in  lieu  thereof  "chapter  42  or  43". 

Hi  (17)     Section    •  *  *  »*  >  1  (d)      (relating    to    iiitcrcsl    on 

17  underpayment,   nonpayment,  or  extensions   of   time   for 

is  payment  of  fax)  is  amended  by — 

ID  (A  )  striking  out  in  the  heading  then  of  "ClIAP- 

L>i!  TKR  4L)'*  and  inserting  in  lieu  thereof  "Ciiaitkr  42 

21  OR  4:;".  and 

22  (R)    striking  out   "chapter  42*'   and   inserting 
Z]  in  lieu  thereof  ''certain  exeisi  " 

24  (18)     Section    H653  (c)(1)      (relating    to    income, 

•j.")  estate,  gift,  and  chapter  42  taxes)    is  amended  by  strik- 
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J  ing  out  "chapter  42"  each  place  it  appears  therein   (in- 

2  eluding  the  heading)   and  inserting  in  lieu  thereof  "eer- 

3  tain  excise". 

4  (19)     Section    6659(b)      (relating    to    applicable 

5  rules)    is  amended  by  striking  out   "chapter  42"   and 

6  inserting  in  lieu  thereof  "certain  excise". 

7  (20)   Section  6676(b)    (relating  to  failure  to  sup- 

8  ply  identifying  numbers)    is>  amended   by   striking  out 

9  "chapter  42"  and  inserting  in  lieu  thereof  "and  certain 

10  excise". 

11  (21)    Section  6677(b)     (relating  to  failure  to  file 

12  information    returns    with    respect    to    certain    foreign 

13  trusts)    is  amended  by  striking  out  "chapter  42"  and 

14  inserting  in  lieu  thereof  "and  certain  excise". 

15  (22)    Section  6679(b)     (relating  to  failure  to  file 

16  returns  as  to  organization  or  reorganization  of  foreign 

17  corporations  and  as  to  acquisitions   of  their  stock)    is 

18  amended  by  striking  out  "chapter  42"  and  inserting  in 

19  lieu  thereof  "and  certain  excise". 

20  (23)    Section  6682(b)    (relating  to  false  informa- 

21  tion  with  respect  to  withholding  allowances  based  on 

22  itemized  deductions)   is  amended  by  striking  out  "chap- 

23  ter  42"  and  inserting  in  lieu  thereof  "and  certain  ex- 

24  cise". 

25  (24)    The   heading  of  section   6861     (relating  to 
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1  jeopardy  assessments  of  income,  estate,  and  gift  taxes) 

2  is  amended  by  striking  out  "AND  GIFT  TAXES.",  and 

3  inserting  in  lieu  thereof  ",  GIFT,  AND  CERTAIN  EXCISE 

4  TAXES." 

5  (25)    Section  6862    (relating  to  jeopardy  assess- 
es ment  of  taxes  other  than  income,  estate,  and  gift  taxes) 

7  is  amended — 

8  (A)    by  striking  out  "AND  GIFT  TAXES.",  in 

9  the  heading  and  inserting  in  lieu  thereof  ",  GIFT, 

10  AND  CERTAIN  EXCISE  TAXES.", 

11  (B)    by  striking  out  "and  gift  tax)"  in    sub- 

12  section   (a)   and  inserting  in  lieu  thereof  "gift  tax, 

13  and  certain  excise  taxes)  ". 

14  (26)    Section  7422    (relating  to  civil  actions  for 

15  refund)  is  amended — 

16  (A)   by  striking  out  "chapter  42"  and  insert- 

17  ing  in  lieu  thereof  "chapter  42  or  43"  in  subsec- 

18  tion  (e), 

19  (B)    by  striking  out  "Chapter  42"  in  the 

20  heading  of  subsection    (g)    and  inserting  in   lieu 

21  thereof  "Chapter  42  or  43", 

22  (C)    by  striking  out  "or  4945"  in  subsection 

23  (g)  (1)    and  inserting  in  lieu   thereof   "4945   or 

24  4971", 

25  (D)   by  striking  out  "section  4945(a)    (relat- 
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1  ing  to  initia'  taxes  on  taxable  expenditures)  "  in  sub- 

3  section   (g)  (1)   and  inserting  in  lieu  thereof  "sec- 

3  tion  4945(a)    (relating  to  initial  taxes  on  taxable 

4  expenditures),  4971  (a)    (relating  to  initial  tax  on 
o                  failure  to  meet  minimum  funding  standard)  ", 

(>  (E)  by  striking  out  "or  section  4945(b)    (re- 

7  lating  to  additional  taxes  on  taxable  expenditures)  " 

in  subsection   (g)  (1)   and  inserting  in  lieu  thereof 

9  "section  4945(b)    (relating  to  additional  taxes  on 

10  taxable  expenditures),  or  section  4971(b)     (relat- 

11  ing  to  additional  tax  on  failure  to  meet  minimum 

12  funding  standard)  ",  and 

13  (F)   by  striking  out  "or  4945"  in  paragraphs 

14  (2)  and  (3)  of  subsection  (g)  and  inserting  in  lieu 

15  thereof  "4945,  or  4971". 

16  (27)   Section  6204(b)     (relating  to  supplemental 

17  assessments)  is  amended  by  striking  out  "and  gift  taxes" 

18  and  inserting  in  lieu  thereof  "gift,   and  certain  excise 

19  taxes". 

20  (b)  Cleeical  Amendments  — 

21  (1 )  Part  I  of  subchapter  D  of  chapter  1  is  amended 
by  inserting  after  the  heading  and  before  the  table  of 
sections  the  following: 

part  A.  General  rule. 
"Subpart  B.  Special  rules. 
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1  "Subpart  A— General  Rule". 

2  (2)   The  table  of  chapters  for  subtitle  D  is  amended 
.'*            by  adding  at  the  end  thereof  the  following  new  item: 

"Chapter  43.  Qualified  pension,  etc.,  plans." 

4  (3)  The  table  of  sections  for  subchapter  B  of  chap- 

5  ter  68  is  amended — 

0  (A)    by  striking  out  the  item  relating  to  the 

7  section  captioned  "Assessable  penalties  with  respect 

8  to  information  required  to  be  furnished  under  sec- 

9  tion  7654"  and  inserting  in  lieu  thereof: 

"Sec.  6688.  Assessable  penalties  with  respect  to  information 
required  to  be  furnished  under  section  7654.", 

10  (B)  by  inserting  at  the  end  thereof  the  follow- 

11  ing  new  item : 

"Sec.  6690.  Failure    to    furnish    information   or    maintain 
records." 

12  (4)    Subchapter  B  of  chapter  68  is  amended  by 

13  striking  out  the  heading  of  the  section  immediately  prc- 

14  ceding  section  6689  and  inserting  in  lieu  thereof: 

15  "SEC.  6688.  ASSESSABLE    PENALTIES    WITH    RESPECT    TO 

16  INFORMATION      REQUIRED      TO      BE      FUR- 

17  NISHED  UNDER  SECTION  7654." 

18  (5)  The  table  of  sections  for  part  II  of  subchapter 

19  A  of  chapter  70  is  amended  by  striking  out  "and  gift 

20  taxes"  in  the  items  relating  to  sections  6861  and  6862 

21  and  inserting  in  lieu  thereof  "gift,  and  certain  excise  taxes". 
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1  SEC.  1017.  EFFECTIVE  DATES. 

2  (a)   General  Rule. — Except  as  otherwise  provided  in 

3  this  section,  the  amendments  made  by  this  part  shall  apply 

4  in  the  case  of  plan  years  beginning  after  the  date  of  the 

5  enactment  of  this  Act. 

6  (b)  Existing  Plans  — 

7  (1)  In  general. — Except  as  otherwise  provided 
S  in  subsections  (c)  and  (d),  in  the  case  of  a  plan  in 
()  existence  on  January   1,   1974,  the  amendments  made 

10  by  this  p.:i(  shall  apply  in  the  case  of  plan  years  begin- 

H  ning  after  December  31,  1975.  In  any  case  described 

12  in  paragraph   (2)   or   (3)   of  this  subsection,  such  para- 

13  graphs  shall  apply  if   (and  only  if)   their  application  re- 

14  suits  in  a  later  effective  date  for  the  amendments  made 

15  by  this  part. 

16  (2)    Collective-bargaining  agreements. — In 

17  the   case   of  a   plan   maintained   on   January    1,    1974, 

18  pursuant  to  one  or  more  agreements  which  the  Seere- 

19  tarv  of  the  Treasury  or  his  delegate  finds  to  be  collective- 

20  bargaining  agreements  between  employee  representatives 
2i  and  one  or  more  employers,   paragraph    (1)    shall  be 

22  applied  by   substituting  for  December   31,    1975,    the 

23  earlier  of — 

94  (A)   the  date  on  which  the  last  of  such  agree- 

25  ments  relating  to  the  plan  terminates    (determined 
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1  without  regard  to  any  extension  thereof  agreed  to 

2  after  the  date  of  the  enactment  of  this  Act),  or 

3  (B)    December   31,    1980,    but    in    no    event 

4  shall  a  date  earlier  than   December  31,    1976,   be 

5  substituted. 

6  (3)     Labor    organization    conventions.— In 

7  the  case  of  a  plan  maintained  by  a  labor  organization 

8  which   is  exempt  from   tax   under   section   501  (c)  (5) 

9  of  the  Internal  Revenue  Code  of  1954  exclusively  for 
10  the  benefit  of  its  employees  and  their  beneficiaries,  para- 
H  graph  (1)  shall  be  applied  by  substituting  for  December 

12  31,  1975,  the  earlier  of— 

13  (A)   the  date  on  which  the  second  convention 

14  of  such  labor  organization  held  after  the  date  of  the 

15  enactment  of  this  Act  ends,  or 

16  (B)    December   31,    1980,      but    in    no   event 

17  shall  a  date  earlier  than   December  31,    197<>.   be 

18  substituted. 

19  (c)    Existing    Plans    May    Elect    New    Proyi- 

20  SIONS. — In  the  case  of  a  plan  in  existence  on  January   I, 

21  1974,  the  provisions  of  the  Internal  Revenue  Code  of  1954 

22  relating  to  participation,  vesting,  funding,  and  form  of  benefit 

23  (as  in  effect  from  time  to  time)  shall  apply  in  the  case  of  the 

24  plan  year   (which  begins  after  the  date  of  the  enactment  of 

25  this  Act  but  before  the  applicable  date  determined  under  sub- 


4132 


235 

1  section    (b)  )  selected  by  the  plan  administrator  and  to  all 

2  subsequent  plan  years,  if  the  plan  administrator  elects    (in 

3  such  manner  and  at  such  time  as  the  Secretary  of  the  Treas- 
•1  ury  or  his  delegate  shall  by  regulations  prescribe)  to  have 
5  such  provisions  so  apply.  Any  election  made  under  this 
(;  subsection,  once  made.,  shall  be  irrevocable. 

7  (d)    Certain  Definitions. — Section  414  of  the  In- 

8  ternal  Revenue  Code  of  1954    (other  than  subsections    (b) 

9  and   (c)   of  such  section  414),  as  added  by  section  1015(a) 

10  of  this  Act,  shall  take  effect  on  the  date  of  the  enactment 

1 1  of  this  Act. 

12  PART  II— CERTAIN    OTHER    PROVISIONS    RELAT- 

13  ING  TO  QUALIFIED  RETIREMENT  PLANS 

14  SEC.  1021.  ADDITIONAL  PLAN  REQUIREMENTS. 

15  (a)  Joint  and  Survivor  Annuity  Requirement. — 

16  (1)     In    general.— Section    401(a)      (relating 

17  to  requirements  for  qualification)    is   amended   by   in- 

18  serting  after  paragraph    (10)    the  following  new  para- 

19  graph : 

20  "(11)  (A)    A  trust  shall  not  constitute  a  qualified 

21  trust  under  this  section  if  the  plan  of  which  such  trust 

22  is  a   part  provides  tor  the  payment  of  benefits  in   the 

23  form  of  an  annuity  and  if — 

24  "  (i)    the  participant  and  his  spouse  have  been 
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1  married   throughout   the   5-year   period   ending  on 

2  the  annuity  starting  date,  or 

3  "(ii)    the  partieipant  dies  after  his  earliest  re- 

4  tirement  age  and  before  the  annuity  starting  date, 

5  and  the  participant  and  his  spouse  have  been  mar- 

6  ried  throughout  the  5-year  period   ending  on   the 

7  date  of  his  death, 

8  unless  such  plan  provides  for  the  payment  of  annuity 

9  benefits  in  a  form  having  the  effect  of  a  qualified  joint 

10  and  survivor  annuity. 

11  "(ft)    A  plan  shall  be  treated  as  satisfying  the  rc- 

12  quirements  of  this  paragraph  if,   under  the  plan,   each 

13  participant  has  a  reasonable  period    (as  prescribed   by 

14  the  Secretary  or  his  delegate  by  regulations)   before  the 

15  annuity  starting  date  during  which  he  may  elect  in  writ- 

16  ing   (after  having  received  a  written  explanation  of  the 

17  terms  and  conditions  of  the  joint  and  survivor  annuity 

18  and  the  effect  of  an  election  under  this  subparagraph) 

19  not  to  take  such  joint  and  survivor  annuity. 

20  "((')    A  plan  shall  not  be  treated  as  not  satisfying 

21  the  requirements  of  this  paragraph  merely  because,  under 

22  the  plan,  any  election  under  subparagraph   (B) ,  and  any 

23  revocation  of  any  such  election,  does  not  become  effective 

24  (or  ceases  to  be  effective)   if  the  participant  dies  within 

25  a  period    (not  in  excess  of  2  years)    beginning  on  the 

26  date  of  such  election  or  revocation,  as  the  case  may  be. 
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1  "*(D)   ^()l  purposes  of  (his  paragraph — 

2  "(i)    the   term   'annuity   starting   date'   means 
the  first  dry  of  the  first  period  for  which  an  amount 

4  is  receive*1   as  an  annuity    (whether  by  reason  of 

5  retirement  or  by  reason  of  disability) , 

G  "(n)    the  term  'earliest  retirement  age'  means 

7  the   earliest   date   on   which,   under   the   plan,    the 

8  participant  could  elect  to  receive  retirement  bene- 

9  fits,  and 

10  "(i")    the   term   'qualified   joint   and   survivor 

1 1  annuity'  means  an  annuity  for  the  life  of  the  partic- 
VI  ipant   with  a   survivor  annuity  for  the  life  of  his 

13  spouse  which  is  not  contingent  upon  survivorship 

14  of  such  spouse  beyond  the  earliest  age  at  which  the 
1')  participant  could  elect  to  receive  retirement  benefits 
K5  under  the  plan  and  which  is  not  less  than  one-half 

17  of  the  amount  of  the  annuity  payable  during  the 

18  joint  lives  of  the  participant  and  his  spouse. 

19  "(E)  This  paragraph  shall  apply  only  if — 

20  "(i)    the  annuity  starting  date,  did  not  occur 

21  before  the  effective  date  of  this  paragraph,  and 

22  "(ii)   the  participant  was  an  active  participant 

23  in  the  plan  on  or  after  such  effective  date." 

24  (2)  Certain  ADDITIONAL  REQUIREMENTS  APPLY 
2")               ONLY   TO   PLANS   TO   WIIICH  VESTING   REQUIREMENTS 
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1  apply. — Section  401  (a)    (relating  to  requirements  for 

2  qualification)   is  amended  by  adding  at  the  end  thereof 

3  the  following  new  sentences:  "Paragraphs  (11),   (12), 

4  (13),    (14),    (15),  and    (19)    shall  apply  only  in  the 

5  case  of  a  plan  to  which  section  411    (relating  to  mini- 

6  mum   vesting  standards)    applies.   Any   regulation  pre- 

7  scribed  by  the  Secretary  or  his  delegate  for  purposes 

8  of  paragraph   (11),   (12),   (13),   (14),   (15),  or  (19) 

9  shall    be    effective    for    any    plan    year    beginning   after 

10  December    31,    1975,    only    if   approved    by    the    See- 

11  retary  of  Labor." 

12  (b)  Requirements  in  Case  of  Mergers  and  Con- 

13  SOLIDATIONS  OF  PLANS  OR  TRANSFERS  OF  PLAN  ASSETS  — 

14  Section  401  (a)    is  amended  by  inserting  after  paragraph 

15  (11)  the  following  new  paragraph : 

16  "(12)   A  trust  shall  not  constitute  a  qualified  trust 

17  under  this  section  unless  the  plan  of  which  such  trust  is 

18  a  part  provides  that — 

19  "  (A)   in  the  case  of  any  merger  or  consolida- 

20  tion  with,  or  transfer  of  assets  or  liabilities  to,  any 
2i  other  plan  after  October  22,  1973,  each  participant 
22  in  the  plan  would  (if  the  plan  then  terminated) 
2\\  receive  a  benefit  immediately  after  the  merger,  eon- 
2i  solidation,  or  transfer  which  is  equal  to  or  greater 
25  than  the  benefit  he  would  have  been   entitled   to 
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1  receive  immediately  before  the  merger,  consolida- 

2  tion,  or  transfer  (if  the  plan  had  then  terminated)  ; 

3  and 

4  "(B)   no  merger,  consolidation,  or  transfer  of 

5  assets  or  liabilities  to  another  plan  may  be  made 
G  after  the  date  of  the  enactment  of  this  paragraph  un- 

7  less  the  plan  administrator  has  filed  with  the  Secre- 

8  tary  or  his  delegate,  at  least  30  days  before  such 

9  merger,  consolidation,  or  transfer,  an  actuarial  state- 

10  ment  of  valuation  evidencing  compliance  with  the 

1 1  requirements  of  subparagraph  (A) ." 

12  (c)  Retirement  Benefits  May  Not  Be  Assigned 

13  OR  Alienated. — Section  401  (a)   is  amended  by  inserting 

14  after  paragraph  (12)  the  following  new  paragraph : 

15  "(13)   A  trust  shall  not  constitute  a  qualified  trust 

16  under  this  section  unless  the  plan  of  which  such  trust 

17  is  a  part  provides  that  benefits  provided  under  the  plan 

18  may  not  be  assigned  or  alienated.  For  purposes  of  the 

19  preceding  sentence,  there  shall  not  be  taken  into  ac- 

20  count  any  voluntary  and  revocable  assignment  of  not  to 

21  exceed  10  percent  of  any  benefit  payment." 

22  (d)    Requirement  That  Payment  of  Benefits 

23  Begin  Not  Later  Than  When  the  Participant  At- 

24  tains  Age  65  or  Has  Completed  10  Years  of  Partici- 
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1  pation. — Section   401  (a)    is   amended   by   inserting   after 

2  paragraph  (13)  the  following  new  paragraph : 

3  "(14)    A  trust  shall  not  constitute  a  qualified  trust 

4  under  this  section  unless  the  plan  of  which  such  trust  is  a 

5  part    provides  that,    unless    the    participant    otherwise 

6  elects,  the  payment  of  benefits  under  the  plan  to  the  par- 

7  ticipant  will  begin  not  later  than  the  60th  day  after  the 

8  latest  of  the  close  of  the  plan  year  in  which — 

9  "(A)    the  date  on  which  the  participant  at- 

10  tains  age  65, 

11  "(B)   occurs  the  10th  anniversary  of  the  year 

12  in  which  the  participant  commenced  participation 

13  in  the  plan,  or 

14  "(C)    the    participant    terminates   his    service 
1.1  with  the  employer." 

Mi  (e)  Requirement  Tiiat  Plan  Benefits  Ark  Not 

17  Decreased  by  Certain  Social  Security  Increases  — 

18  Section  401  (a)    is   amended   by   inserting   after   paragraph 
If)  (14)  the  following  new  paragraph : 

20  "(15)   a  trust  shall  not  constitute  a  qualified  trust 

21  under  this  section  unless  under  the  plan  of  which  such 

22  trust  is  a  part — 

23  "  (A)  in  the  case  of  a  participant  or  beneficiary 
21  who  is  receiving  benefits  under  such  plan,  or 

2.")  "(B)   in  the  case  of  a  participant  who  is  sepa- 
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1  rated  from  the  service  and  who  has  nonforfeitable 

2  rights  to  benefits, 

3  such  benefits  are  not  decreased  by  reason  of  any  increase 

4  in  the  benefit  levels  payable  under  title  II  of  the  Social 

5  Security  Act,  if  such  increase  in  benefit  levels  takes  place 

6  after  the  date  of  the  enactment  of  this  paragraph  or  (if 

7  later)    the  date  of  first  receipt  of  such  benefits  or  the 

8  date  of  such  separation,  as  the  case  may  be." 

9  (f)  Requirement  of  Nonforfeitability  in  Case 

10  of  Certain  Withdrawals.— Section  401  (a)   is  amended 

11  by  inserting  after  paragraph    (18)   the  following  new  para- 

12  graph: 

13  "(1^)   A.  trust  shall  not  constitute  a  qualified  trust 

14  under  this  section  if  under  the  plan  of  which  such  trust 

15  is  a  part  any  part  of  a.  participant's  accrued  benefit 

16  derived  from  employer  contributions,  to  the  extent  non- 
17  forfeitable  as  determined  under  section  411,  is  forfeitable 

18  solely  because  of  withdrawal  by  such  participant  of  any 

19  amount  attributable  to  the  benefit  derived  from  contribu- 

20  tions  made  by  such  participant." 

21  SEC.  1022.  MISCELLANEOUS  PROVISIONS. 

22  (a)  Requirement  That  Plan  Not  Be  Discrimi- 

23  natory.— Section  401  (a)  (4)    (disqualifying  discriminatory 

24  plans)  is  amended  to  read  as  follows: 
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1  "(4)   If  the  contributions  or  the  benefits  provided 

2  under  the  plan  do  not  discriminate  in  favor  of  employees 

3  who  are — 

4  "(A)  officers, 

5  u  (B)  shareholders,  or 

6  "  (C)  highly  compensated." 

7  (b)    Amendments  Relating  to  Self-Employed 

8  Individuals  and  Owner-Employees  — 

9  (1)    Amendment    of    section    40i(axi0).— So 

10  much  of  subparagraph   (A)   of  section  401(a)  (10)   as 

11  precedes   clause    (i)    thereof   is   amended   to   read   as 

12  follows: 

13  "  (A)  paragraph  (3) ,  the  first  and  second  sen- 

14  tences  of  paragraph   (5),  and  section  410  shall  not 

15  aPply>  but—". 

1G  (2)    Amendment    of    section    40i(dx3).— Sct- 

17  tion  401(d)  (3)     (relating  to  additional  requirements 

18  for  qualification  of  trusts  and  plans  benefiting  owner- 

19  employees)    is  amended  to  read  as  follows: 

20  "(3)  (A)   The  plan  benefits  each  employee  having 

21  3  or  more  years  of  service   (within  the  meaning  of  <?ec- 

22  tion  410(a)  (3)). 

23  "  (B)  For  purposes  of  subparagraph  (A) ,  the  term 

24  'employee'  does  not  include — 

25  "(i)   any  employee  included  in  a  unit  of  em- 
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1  ployees  covered  by  a  collective  bargaining  agree- 

2  ment  described  in  section  410(b)  (2)  (A),  and 

3  "  (ii)  any  employee  who  is  a  nonresident  alien 

4  individual   described   in   section   410(b)(2)(C)." 

5  (c)  Persons  Other  Than  Banks  May  Be  Trust- 

6  ees  of  Trusts  Benefiting  Owner-Employees  — 

7  (1)    The  first  sentence  of  section  401(d)  (l)    is 

8  amended  to  read  as  follows:   "In  the  case  of  a  trust 

9  which  is  created  on  or  after  October  10,  1962,  or  which 

10  was  created  before  such  date  but  is  not  exempt  from  tax 

11  under  section  501  (a)    as  an  organization  described  in 

12  subsection   (a)   on  the  day  before  such  date,  the  assetg 

13  thereof  are  held  by  a  bank  or  other  person  who  demon- 

14  strates  to  the  satisfaction  of  the  Secretary  or  his  delegate 

15  that  the  manner  in  which  he  will  hold  such  assets  will 

16  be  consistent  with  the  requirements  of  this  section.  A 

17  trust   shall   not   be   disqualified   under   this   paragraph 

18  merely  because  a  person  (including  the  employer)  other 

19  than  the  trustee  or  custodian  so  holding  plan  assets  may 

20  be  granted,  under  the  trust  instrument,  the  power  to 

21  control  the  investment  of  the  trust  funds  either  by  direct- 

22  ing  investments  (including  reinvestments,  disposals,  and 

23  exchanges)  or  by  disapproving  proposed  investments 
2^  (including  reinvestments,  disposals,  or  exchanges)." 
2o  (2)    The  second  sentence  of  section  401(d)  (1) 
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1  is  amended  by  striking  out  "the  date  of  the  enactment 

2  of  this  subsection"  and  inserting  in  lieu  thereof  "Octo- 

3  ber  10,  1962,". 

4  (d)  Certain  Custodial  Accounts.— Effective  as  of 

5  January  1,  1974,  subsection  (f)  of  section  401    (relating  to 
G  certain  custodial  accounts)   is  amended  to  read  as  follows: 

7  "(f)  Certain  Custodial  Accounts  and  Annuity 

8  Contracts. — For  purposes  of  this  title,  a  custodial  account 

9  or  an  annuity  contract  shall  be  treated  as  a  qualified  trust 

10  under  this  section  if — 

11  "0)    tne    custodial    account    or   annuity    contract 

12  would,  except  for  the  fact  that  it  is  not  a  trust,  constitute 

13  a  qualified  trust  under  this  section,  and 

14  "  (2)  the  assets  thereof  are  held  by  a  bank   (as  de- 

15  fined  in  subsection    (d)  (1))    or  another  person  who 
1G  demonstrates,  to  the  satisfaction  of  the  Secretary  or  his 

17  delegate,  that  the  manner  in  which  he  will  hold  the 

18  assets  will  be  consistent  with  the  requirements  of  this 

19  section. 

20  For  purposes  of  this  title,  in  the  case  of  a  custodial  account 

21  or  annuity  contract  treated  as  a  qualified  trust  under  this 

22  section  by  reason  of  this  subsection,  the  person  holding  the 

23  assets  of  such  account  or  holding  such  contract  shall  be  treated 

24  as  the  trustee  thereof." 

25  (e)  Custodial  Accounts  for  Regulated  Invest- 
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1  micnt  Company  Stock. — Effective  as  of  January  1,  1974, 

2  section  403  (l>)     (relating  to  taxability  of  beneficiary  under 

3  annuity   purchased   by   section   501  (c)  (3)    organization  or 

4  public  school)    is  amended  by  adding  at  the  end  thereof  the 

5  following  new  paragraph: 

6  "(7)  Custodial  accounts  for  regulated  in- 

7  vestment  company  stock. — 

8  "(A)  Amounts  paid  treated  as  contribu- 

9  tions. — For  purposes  of  this  title,  amounts  paid  by 

10  an  employer  described  in  paragraph   (1)  (A)   to  a 

11  custodial  account  which  satisfies  the  requirements  of 

12  section  401  (f)  (2)  shall  be  treated  as  amounts  con- 

13  tributed  by  him  for  an  annuity  contract  for  his  em- 

14  ployee  if  the  amounts  are  paid  to  provide  a  retirc- 

15  ment  benefit  for  that  employee  and  are  to  be  in- 

16  vested  in  regulated  investment  company  stock  to  be 

17  held  in  that  custodial  account. 

18  "(B)  Account  treated  as  plan.— For  pur- 

19  poses  of  this  title,  a  custodial  account  which  satis- 

20  fies  the  requirements  of  section  401  (f)  (2)  shall  be 

21  treated  as  an  organization  described  in  section  401 

22  (a)    solely  for  purposes  of  subchapter  F  and  sub- 

23  title  F  with  respect  to  amounts  received  by  it  (and 

24  income   from   investment  thereof)    which  are  ex- 

25  eluded  under  this  subsection  from  the  gross  income 
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1  of  the  employees  on  whose  hehalf  such  amounts  arc 

2  paid. 

3  "(C)  Regulated  investment  company  — 

4  For  purposes  of  this  paragraph,  the  term  'regulated 

5  investment  company'  means  a  domestic  corporation 

6  which  is  a  regulated  investment  company  within 

7  the  meaning  of  section  851  (a) ,  and  which  issues 

8  only  redeemable  stock." 

9  (f)   Insured  Credit  Unions.— Effective  as  of  Jan- 

10  uary  1,  1974,  the  last  sentence  of  section  401(d)  (1)    is 

11  amended  by  striking  out  "section  581,"  and  inserting  in  lieu 

12  thereof  "section  581,  an  insured  credit  union    (within  the 

13  meaning  of  section   10 1  (6)    of  the  Federal  Credit  Union 

14  Act),". 

15  (g)  Public  Inspection  of  Certain  Information 

16  With    Respect    to    Pension,    Profit-Sharing,    and 

17  Stock  Bonus  Plans.— 

18  (1)    Amendment  of  section  6104  (a) .— Para- 

19  graph   (1)   of  section  6104(a)    (relating  to  public  in- 

20  spection  of  applications  for  tax  exemption)  is  amended — 

21  (A)    by  redesignating  subparagraph    (B)    as 

22  subparagraph   (D)   and  by  inserting  after  subpara- 

23  graph   (A)   the  following  new  subparagraphs: 

24  "(B)  Pension,  etc.,  plans.— The  following 

25  shall  be  open  to  public  inspection  at  such  times 

25-028  O  -  76  -  44  (Vol.  m) 
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1  and  in  such  places  as  the  Secretary  or  his  dele- 

2  gate  may  prescribe: 

3  "(i)   any  application  filed  with  respect  to 

4  the  qualification  of  a  pension,  profit-sharing,  or 

5  stock  bonus  plan  under  section  401  (a) ,  403 
0  (a) ,  or  405  (a) ,  under  an  individual  retirement 

7  account  described  in  section  408(a),  or  under 

8  an  individual  retirement  annuity  described  in 

9  section  408(b), 

10  "  (ii)  any  application  filed  with  respect  to 

11  the  exemption  from  tax  under  section  501  (a) 

12  of  an  organization  forming  part  of  a  plan  or 

13  account  referred  to  in  clause  (i) , 

14  "  (iii)   any  papers  submitted  in  support  of 

15  an  application  referred  to  in  clause  (i)  or  (ii), 

16  and 

17  "  (iv)    any  letter  or  other  document  is- 

18  sued  by  the  Internal  Revenue  Service  and  deal- 

19  ing  with  the  qualification  referred  to  in  clause 

20  (i)  or  the  exemption  from  tax  referred  to  in 

21  clause  (ii). 

22  "  (C)  Certain  names  and  compensation 

23  NOT  TO  BE  OPENED   TO   PUBLIC   INSPECTION. — In 

24  the  case  of  any  application,   document,   or  other 

25  papers,  referred  to  in  subparagraph   (B) ,  informa- 
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1  tion  from  which  the  compensation    (including  de- 

2  ferred  compensation)    of  any  participant  may  be 

3  ascertained  shall  not  be  opened  to  public  inspection 

4  under  subparagraph  (B)." 

5  (B)   The  heading  of  subparagraph  (A)  of  sec- 

6  tion  6104(a)  (1)  is  amended  to  read  as  follows: 

7  "  (A)  Organizations  described  in  section 

8  501.—". 

9  (C)   The  heading  of  subparagraph  (D)  of  sec- 

10  tion  6104(a)  (1)    (as  redesignated  by  subparagraph 

11  (A)    of  this  paragraph)    is  amended  to  read   as 

12  follows: 

13  "(D)    Withholding    of    certain    other 

14  INFORMATION.—". 

15  (D)   Subparagraph    (D)   of   section    6104(a) 

16  (1)    (as  so  redesignated)  is  amended  by  striking  out 

17  "subparagraph    (A)"   each  place  it  appears   and 

18  inserting  in  lieu   thereof   "subparagraph    (A)    or 

19  (B)". 

20  (2)    Amendment  of  section  6i04(ax2).— Sub- 

21  paragraph  (A)  of  section  6104(a)  (2)  is  amended  by 

22  adding  at  the  end  thereof  "any  application  referred  to  in 

23  subparagraph  (B)  of  subsection  (a)  (1)  of  this  section, 

24  and". 

25  (3)    Amendment  of  section  ei  04(b)  —  Section 
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1  6104(b)    (relating  to  inspection  of  annual  information 

2  returns)    is  amended  by  striking  out  "and  6056"  and 

3  inserting  in  lieu  thereof  "6056,  and  6058". 

4  (4)  Effective  date.— The  amendments  made  by 

5  this   subsection   shall   apply   to   applications   filed    (or 

6  documents  issued)   after  December  31,  1975. 

7  (h)  Certain  Puerto  Rican  Pension,  Etc.,  Plans 

8  To  Be  Exempt  From  Tax  Under  Section  501  (a)  .— 

9  Effective  for  taxable  years  beginning  after  December  31, 

10  1973,  for  purposes  of  section  501  (a)  of  the  Internal  Revenue 

11  Code  of  1954   (relating  to  exemption  from  tax),  any  trust 

12  forming  part  of  a  pension,  profit-sharing,   or  stock  bonus 

13  plan  all  of  the  participants  of  which  are  residents  of  the 

14  Commonwealth  of  Puerto  Rico  shall  be  treated  as  an  orga- 

15  nization  described  in  section  401  (a)    of  such  Code  if  such 
1G  trust^- 

17  (1)    forms  a  part  of  a  pension,  profit-sharing,  or 

18  stock  bonus  plan,  and 

19  (2)   is  exempt  from  income  tax  under  the  laws  of 

20  the  Commonwealth  of  Puerto  Rico. 

21  (i)   Year  of  Deduction  for  Certain  Employer 

22  Contributions  for  Severance  Payments  Required 

23  by  Foreign  Law.— Effective  for  taxable  years  beginning 

24  after  December  31,  1973,  if— 
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1  ( 1 )  an  employer  is  engaged  in  a  trade  or  business 

2  in  a  foreign  country, 

3  (2)   such  employer  is  required  by  the  laws  of  that 

4  country  to  make  payments,  based  on  periods  of  service, 

5  to  its  employees   or  their  beneficiaries   after   the   em- 
(j  ployees'  retirement,  death,  or  other  separation  from  the 

7  service,  and 

8  (3)  such  employer  establishes  a  trust   (whether  or- 

9  ganized  within  or  outside  the  United  States)    for  the 

10  purpose  of  funding  the  payments  required  by  such  law, 

11  then,  in  determining  for  purposes  of  paragraph   (5)   of  sec- 

12  tion  404(a)  of  the  Internal  Revenue  Code  of  1954  the  tax- 

13  able  year  in  which  any  contribution  to  or  under  the  plan  is 

14  includible  in  the  gross  income  of  the  nonresident  alien  cm- 

15  ployees  of  such  employer,  such   paragraph    (5)    shall   be 

16  treated  as  not  requiring  that  separate  accounts  be  maintained 

17  for  such  nonresident  alien  employees. 

18  SEC.  1023.  STUDY  OF  GOVERNMENTAL  PLANS. 

19  (a)   Study. — The  Committee  on  Ways  and  Means  and 

20  the  Committee  on  Education  and  Labor  of  the  House  of 

21  Representatives  shall  study  retirement  plans  established  and 

22  maintained  or  financed   (directly  or  indirectly)  by  the  Gov- 

23  ernment  of  the  United  States,  by  any  State    (including  the 

24  District  of  Columbia)   or  political  subdivision  thereof,  or  by 
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1  any  agency  or  instrumentality  of  any  of  the  foregoing.  Such 

2  study  shall  include  an  analysis  of — 

3  (1)   the  adequacy  of  existing  levels  of  participation, 

4  vesting,  and  financing  arrangements, 

5  (2)   existing  fiduciary  standards, 

6  (3)    the  unique  circumstances  affecting  mobility  of 

7  government  employees  and  individuals  employed  under 

8  Federal  procurement,  construction,  or  research  contracts 

9  or  grants,  and 

10  (4)   the  necessity  for  Federal  legislation  and  stand- 

11  ards  with  respect  to  such  plans. 

12  In  determining  whether  any  such  plan  is  adequately  financed, 

13  each  committee  shall  consider  the  necessity  for  minimum 

14  funding  standards,  as  well  as  the  taxing  power  of  the  gov- 

15  eminent  maintaining  the  plan. 

1G  (b)    Reports  and   Recommendations.— Not  later 

17  than   December   31,    1976,  the  Committee  on  Ways  and 

18  Means  and  the  Committee  on  Education  and  Labor  shall  each 

19  submit  to  the  House  of  Representatives  the  results  of  the 

20  studies  conducted  under  subsection   (a),  together  with  such 

21  recommendations  as  may  be  appropriate. 

22  SEC.  1024.  PROTECTION     FOR     EMPLOYEES    UNDER     FED- 

23  ERAL     PROCUREMENT,      CONSTRUCTION,     OR 

24  RESEARCH  CONTRACTS  OR  GRANTS. 

25  (a)    Secretary  of  Labor  To  Conduct  Study.— 
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1  The   Secretary  of   Labor  shall,   during  the   2-year  period 

2  beginning  on  the  date  of  the  enactment  of  this  Act,  con- 

3  duct  a  full  and  complete  study  and  investigation  of   the 

4  steps   necessary   to   he   taken   to   insure   that   professional, 

5  scientific,   and  technical  personnel  and  others  working  in 

6  associated   occupations    employed    under    Federal    procurc- 

7  incut,    construction,    or    research    contracts    or  grants  will, 

8  to  the  extent  feasible,   be  protected   against  forfeitures  of 

9  pension  or  retirement  rights  or  benefits,  otherwise  provided. 

10  as  a  consequence  of  job  transfers  or  loss  of  employment 

11  resulting   from    terminations    or   modifications    of   Federal 

12  contracts,  grants,   or  procurement   policies.   The   Secretary 

13  of  Labor  shall  report  the  results  of  its  study  and  investiga- 

14  tion  to  the  Congress  within  2  years  after  the  date  of  the 

15  enactment  of  this  Act. 

16  (b)  Consultation. — In  the  course  of  conducting  the 

17  study  and  investigation  described  in  subsection    (a),   and 

18  in  developing  the  regulations  referred  to  in  subsection    (c) , 

19  the  Secretary  of  Labor  shall  consult — 

20  (1)   with  appropriate   professional  societies,   busi- 

21  ness  organizations,  and  labor  organizations,  and 

22  (2)   with  the  heads  of  interested  Federal  depart- 

23  ments  and  agencies. 

24  (c)  Development  of  Regulations.— Within  1  year 

25  after  the  date  on  which  he  submits  his  report  to  the  Con- 
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1  gress  under  subsection    (a),  the  Secretary  of  Labor  shall, 

2  if  he  determines  it  to  be  feasible,  develop  regulations  which 

3  will  provide  the  protection  of  pension  and  retirement  rights 

4  and  benefits  referred  to  in  subsection  (a) . 

5  (d)     Either    House    May    Disapprove    Regula- 

6  TIONS  — 

7  ( 1 )  In  general. — Any  regulations  developed  pur- 

8  suant  (o  subsection    (c)    shall  take  effect  if,  and  only 

9  if- 

10  (A)    the   Secretary   of  Labor,   not  later   than 

11  the  day  which  is   3   years  after  the  date  of  the 

12  enactment  of  this  Act,  delivers  a  copy  of  such  reg- 

13  ulations   to   the   House  of   Representatives   and    a 
1-1  copy  to  the  Senate,  and 

15  (B)   before    the    close   of    the    90-day    period 

16  which  begins  on  the  day  on  which  the  copies  of 

17  such  regulations  are  delivered  to  the  House  of  Rep- 

18  resentatives  and  to  the  Senate,  neither  the  House 

19  of  Representatives  nor  the  Senate  adopts,  by  an 

20  affirmative  vote  of  a  majority  of  those  present  and 

21  voting  in  that  House,  a  resolution  of  disapproval. 

22  (2)   Resolution    of    disapproval—  For    pur- 

23  poses  of  this  subsection,  the  term  "resolution  of  disnp- 

24  proval"   means   only  a   resolution   of  either   House   of 

25  Congress,  the  matter  nfter  the  resolving  clause  of  which 
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1  is  as  follows:  "That  the  does  not  favor 

2  the  taking  effect  of  the  regulations  transmitted  to  the 

3  Congress  by  the  Secretary  of  Labor  on  ", 

4  the  first  blank  space  therein  being  filled  with  the  name 

5  of  the  resolving  House   and   the   second   blank    space 
C>  therein  being  filled  with  the  day  and  year. 

7  (3)  Reference   of   resolution    to   commit- 

8  tee. — A    resolution    of    disapproval    in    the    House    of 

9  Representatives  shall  be  referred  to  the  Committee  on 

10  Education  and  Labor.  A  resolution  of  disapproval  in  the 

11  Senate  shall  be  referred  to  the  Committee  on  Labor  and 

12  Public  Welfare. 

13  (4)  Discharge    of    committee    considering 

14  resolution  — 

15  (A)   If  the  Committee  to  which  a  resolution  of 

16  disapproval  has  been  referred  has  not  reported  it  at 

17  the  end  of  7  calendar  days  after  its  introduction,  it 

18  is  in  order  to  move  either  to  discharge  the  committee 

19  from  further  consideration  of  the  resolution  or  to 

20  discharge  the  committee  from  further  consideration 

21  of  any  other  resolution  of  disapproval  which  has  been 

22  referred  to  the  committee. 

23  (B)  A  motion  to  discharge  may  be  made  only 

24  by  an  individual  favoring  the  resolution,  is  highly 

25  privileged    (except  that  it  may  not  be  made  after 
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1  the   committee   has  reported   a   resolution   of  dis- 

2  approval),  and  debate  thereon  shall  he  limited  to 

3  not  more  than  1  hour,  to  he  divided  equally  between 

4  those  favoring  and  those  opposing  the  resolution.  Au 
.">  amendment  to  the  motion  is  not  in  order,  and  it  is 
(i  not  in  order  to  move  to  reconsider  the  vote  by 

7  which  the  motion  is  agreed  to  or  disagreed  to. 

8  (C)    If  the  motion  to  discharge  is  agreed  to 

9  or  disagreed  to,  the  motion  may  not  be  renewed, 

10  nor  may  another  motion  to  discharge  the  eommit- 

11  tee  be  made  with  respect  to  any  other  resolution 

12  of  disapproval. 

i:i  (5)  Procedure  after  report  or  discharge  ok 

]  J.  COMMITTEE;  DEBATE. — 

15  (A)  When  the  committee  has  reported,  or  has 

10  been   discharged  from  further  consideration   of,   a 

17  resolution  of  disapproval,  it  is  at  any  time  thereafter 

18  in  order    (even  though  a  previous  motion  to  the 

19  same   effect  has  been   disagreed   to)    to   move   to 

20  proceed  to  the  consideration  of  the  resolution.  The 

21  motion   is  highly  privileged  and  is  not  debatable. 

22  An  amendment  to  the  motion  is  not  in  order,  and 

23  it  is  not  in  order  to  move  to  reconsider  the  vote  by 

24  which  the  motion  is  agreed  to  or  disagreed  to. 

25  (B)    Debate  on  the  resolution  of  disapproval 
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1  shall  be  limited  to  not  more  than  10  hours,  which 

2  shall  he  divided  equally  between  those  favoring  and 

3  those  opposing  the  resolution.  A  motion  further  to 

4  limit  debate   is  not  debatable.   An  amendment  to, 

5  or  motion  to  recommit,  the  resolution  is  not  in  order, 

6  and  it  is  not  in  order  to  move  to  reconsider  the  vote 

7  by  which  the  resolution  is  agreed  to  or  disagreed  to. 

8  (6)   Decisions  without  debate  on  motion  to 

9  postpone  or  proceed  — 

10  (A)    Motions  to  postpone,  made  with  respect 

11  to  the  discharge  from  committee  or  the  consideration 

12  of  a  resolution  of  disapproval,  and  motions  to  pro- 

13  ceed  to  the  consideration  of  other  business,  shall  be 

14  decided  without  debate. 

15  (B)    Appeals  from  the  decisions  of  the  Chair 
l(j  relating  to  the  application  of  the  rules  of  the  House 

17  of  Representatives  or  the  Senate,  as  the  case  may 

18  be,  to  the  procedure  relating  to  any  resolution  of 

19  disapproval  shall  be  decided  without  debate. 

20  (?)   Copies  to  be  presented  on  same  day. — 

21  Whenever  the  Secretary  of  Labor  transmits  copies  of 

22  the  regulations  to  the  Congress,  a  copy  of  such  regula- 

23  tions  shall  be  delivered  to  each  House  of  Congress  on 

24  the  same  day  and  shall  be  delivered  to  the  Clerk  of  the 

25  House  of  Representatives  if  the  House  is  not  in  session 
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1  and  to  the  Secretary  of  the  Senate  if  the  Senate  is  not 

2  in  session. 

3  (8)  Determination  of  90-day  period. — The  90- 

4  day  period  referred  to  in  paragraph   (1)  shall  be  cora- 

5  puted  by  excluding — 

6  (A)   the  days  on  which  either  House  is  not  in 

7  session  because  of  an  adjournment  of  more  than  3 

8  days  to  a  day  certain  or  an  adjournment  of  the  Con- 

9  gress  sine  die,  and 

10  (B)   any  Saturday  and  Sunday,  not  excluded 

11  under  subparagraph  (A) ,  when  either  House  is  not 

12  in  session. 

13  (9)  Rules  of  house  of  representatives  and 

14  SENATE  ON  RESOLUTIONS  OF  DISAPPROVAL.— This  Sub- 

15  section  is  enacted  by  the  Congress — 

16  (A)  as  an  exercise  of  the  rulemaking  power  of 

17  the  House  of  Representatives  and  the  Senate,  re- 

18  spectively,  and  as  such  they  are  deemed  a  part  of 

19  the  rules  of  each  House,  respectively,  but  applicable 

20  only  with  respect  to  the  procedure  to  be  followed  in 

21  that  House  in  the  case  of  resolutions  of  disapproval 

22  described  in  paragraph    (2)  ;  and  they  supersede 

23  other  rules  only  to  the  extent  that  they  are  incon- 

24  sistent  therewith ;  and 
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1  (B)   with  full  recognition  of  the  constitutional 

2  right  of  either  House  to  change  the  rules  (so  far  as 

3  relating  to  the  procedure  of  that  House)    at  any 

4  time,  in  the  same  manner  and  to  the  same  extent  as 

5  in  the  case  of  any  other  rule  of  that  House. 

6  SEC.  1025.  RETROACTIVE  CHANGES  IN  PLAN. 

7  Section  401  (b)    (relating  to  certain  retroactive  changes 
3  in  plan)  is  amended  to  read  as  follows : 

9  "(b)   Certain  Retroactive  Changes  in  Plan.— 

10  A  stock  bonus,  pension,  profit-sharing,  or  annuity  plan  shall 

H  be  considered  as  satisfying  the  requirements  of  subsection  (a) 

12  for  the  period  beginning  with  the  date  on  which  it  was  put 

13  into  effect,  or  for  the  period  beginning  with  the  earlier  of 

14  the  date  on  which  there  was  adopted  or  put  into  effect  any 

15  amendment  which  caused  the  plan  to  fail  to  satisfy  such 
1(5  requirements,  and  ending  with  the  time  prescribed  by  law 
17  for  filing  the  return  of  the  employer  for  his  taxable  year  in 
13  which  such  plan  or  amendment  was  adopted  (including 
19  extensions  thereof)  or  such  later  time  as  the  Secretary  or 
2Q  his  delegate  may  designate,  if  all  provisions  of  the  plan  which 
2i  are  necessary  to  satisfy  such  requirements  are  in  effect  by  the 

22  end  of  such  period  and  have  been  made  effective  for  all  pur- 

23  poses  for  the  whole  of  such  period." 

24  SEC.  1026.  EFFECTIVE  DATES. 

25  The  amendments  made  by  section  1021   shall  apply  to 
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1  plan  years  to  which  part  I  applies.  Except  as  otherwise 

2  provided  in  section  1022,  the  amendments  made  by  section 

3  1022  shall  apply  to  plan  years  to  which  part  I  applies.  Sec- 

4  tions  1023  and  1024  and  the  amendment  made  by  section 

5  1025  shall  take  effect  on  the  date  of  the  enactment  of  this 

6  Act. 

7  PART  III— REGISTRATION  AND  INFORMATION 

8  SEC.  1031.  REGISTRATION  AND  INFORMATION. 

9  (a)  Annual  Registration  and  Information  Re- 

10  TURNS. — Part  III  of  subchapter  A  of  chapter  61    (relating 

11  to  information  returns)    is  amended  by  adding  at  the  end 

12  thereof  the  following  new  subpart; 

13  "Subpart  E — Registration  of  and  Information  Concerning 

14  Pension,  Etc.,  Plans 

"Sec.  6057.  Annual  registration,  etc. 

"Sec.  6058.  Information  required  in  connection  with  certain 

plans  of  deferred  compensation. 
"Sec.  6059.  Periodic  report  by  actuary. 

15  "SEC.  6057.  ANNUAL  REGISTRATION,  ETC. 

1G  "  (a)  Annual  Registration  — 

IT  "(1)    General  rule.— Within  such  period  after 

18  the  end  of  a  plan  year  as  the  Secretary  or  his  delegate 

19  may  by  regulations  prescribe,   the  plan  administrator 

20  (within  the  meaning  of  section  414  (g)  )  of  each  funded 

21  plan  to  which  part  I  of  subchapter  D  of  chapter  1  applied 

22  for  such  plan  year  shall  file  a  registration  statement  with 

23  the  Secretary  or  his  delegate. 
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1  "(2)    Contents. — The  registration  statement  re- 

2  quired  by  paragraph  ( 1 )  shall  set  forth — 

3  "  (A)  the  name  of  the  plan, 

4  "(B)    the  name  and  address  of  the  plan  ad- 

5  ministrator, 

6  "  (C)  the  name  and  taxpayer  identifying  num- 

7  ber  of  each  participant  in  the  plan— 

8  "(i)    who,  during  such  plan  year,  sepa- 

9  rated  from  the  service  covered  by  the  plan, 

10  u  (ii)  who  is  entitled  to  a  deferred  vested 

11  benefit  under  the  plan  as  of  the  end  of  such  plan 

12  year,  and 

13  "  (iii)    with  respect  to   whom   retirement 

14  benefits  were  not  paid  under  the  plan  during 

15  such  plan  year, 

16  "  (D)    the  nature,   amount,   and   form   of   the 

17  deferred  vested  benefit  to  which  such  participant  is 

18  entitled,  and 

19  "  (E)   such  other  information  as  the  Secretary 

20  or  his  delegate  may  require. 

21  At  the  time  he  files  the  registration  statement  under  this 

22  subsection,  the  plan  administrator  shall  furnish  evidence 

23  satisfactory  to  the  Secretary  or  his  delegate  that  he  has 

24  complied  with  the  requirement  contained  in  subsection 

25  (e) . 
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1  "(b)   Notification  of  Change  in  Status.— Any 

2  plan  administrator  required  to  register  under  subsection   (a) 

3  shall  also  notify  the  Secretary  or  his  delegate,  at  such  time 

4  as  may  be  prescribed  by  regulations,  of — 

5  "  ( 1 )  any  change  in  the  name  of  the  plan, 

6  "(2)    any  change  in  the  name  or  address  of  the 

7  plan  administrator, 

8  "  (3)  the  termination  of  the  plan,  or 

9  "(4)   the  merger  or  consolidation  of  the  plan  with 

10  any  other  plan  or  its  division  into  two  or  more  plans. 

11  "  (c)   Voluntary  Reports.    To  the  extent  provided 

12  in  regulations  prescribed  by  the  Secretary  or  his  delegate, 

13  the  Secretary  or  his  delegate  may  receive  from — 

14  "(1)  any  plan  to  which  subsection  (a)  applies,  and 

15  "(2)   any  other  plan   (including  any  governmental 
1G           plan  or  church  plan    (within  the  meaning  of  section 

17  414)), 

18  such    information    (including   information   relating   to   plan 

19  years  beginning  before  January  1,  1974)  as  the  plan  admin- 

20  istrator  may  wish  to  file  with  respect  to  the  deferred  vested 

21  benefit  rights  of  any  participant  separated  from  the  service 

22  covered  by  the  plan  during  any  plan  year. 

23  "(d)  Transmission  of  Information  to  Secretary 

24  of  Health,  Education,  and  Welfare.— The  Secretary 

25  or  his  delegate  shall  transmit  copies  of  any  statements,  noti- 
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1  fications,  reports,  or  other  information  obtained  by  him  under 

2  this   section   to   the   Secretary   of   Health,   Education,   and 

3  Welfare. 

4  "(e)    Individual  Statement  to   Participant  — 

5  Each  plan  administrator  required  to  file  a  registration  statc- 

6  ment  under  subsection    (a)    shall,  before  the  expiration  of 

7  the  time  prescribed  for  the  filing  of  such  registration  state- 

8  ment,  also  furnish  to  each  participant  described  in  subsection 

9  (a)  (2)  (C)    an  individual  statement  setting  forth  the  in- 

10  formation  with  respect  to  such  participant  required  to  be 

11  contained  in  such  registration  statement. 

12  "  (f)  Regulations  — 

13  "  ( 1 )  In  general.— The  Secretary,  after  consulta- 

14  tion  with  the  Secretary  of  Health,  Education,  and  Wel- 

15  fare,  may  prescribe  such  regulations  as  may  be  necessary 

16  to  carry  out  the  provisions  of  this  section.  Regulations 

17  prescribed  for  purposes  of  this  section  shall  be  effective 

18  with  respect  to  plan  years  beginning  after  December  31, 

19  1975,  only  if  approved  by  the  Secretary  of  Labor. 

20  "(2)  .Multiemployer  plans.— This  section  shall 

21  aPply  to  any  multiemployer  plan  only  to  the  extent 

22  provided  in  regulations  prescribed  under  this  subsection. 

23  For  purposes  of  this  paragraph,  the  term  'multiemployer 

24  plan'  means  a  plan  to  which  more  than  one  employer  is 

25  required  to  contribute. 
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1  "  (g)  Cross  Reference.— 

"For  provisions  relating  to  penalties  for  failure  to  reg- 
ister or  furnish  statements  required  by  this  section,  see 
section  6652(e)  and  section  6690. 

2  "SEC.  6058.  INFORMATION     REQUIRED     IN     CONNECTION 

3  WITH   CERTAIN   PLANS  OF  DEFERRED   COM- 

4  PENSATION. 

5  "  (a)   In  General. — Every  employer  who  maintains 

6  a  pension,  annuity,   stock   bonus,   profit-sharing,   or   other 

7  funded  plan  of  deferred  compensation  described  in  part  I 

8  of  subchapter  D  of  chapter  1,  or  the  plan  administrator 

9  (within  the  meaning  of  section  414  (g)  )   of  the  plan,  shall 

10  file  an  annual  return  stating  such  information  as  the  Secre- 

11  tary   or   his    delegate    may    by    or    regulations    prescribe 

12  with  respect  to  the  qualification,  financial  condition,   and 

13  operations  of  the  plan;  except  that,  in  the  discretion  of  the 

14  Secretary  or  his  delegate,  the  employer  may  be  relieved 

15  from  stating  in  its  return  any  information  which  is  reported 

16  in  other  returns. 

17  "(b)  Employer. — For  purposes  of  this  section,  the  term 

18  'employer'  includes  a  person  described  in  section  401  (c)  (4) 

19  and  an  individual  who  establishes  an  individual  retirement 

20  account  or  annuity  described  in  section  408. 

21  "(c)  Cross  Reference.— 

"For  provisions  relating  to  penalties  for  failure  to  file 
a  return  required  by  this  section,  see  section  6652(f)." 

22  (b)  Sanctions.— 
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1  (1)    Failure   to   file   registration   state- 

2  ments  or  notification  of  change  in  status.— 

3  (A)   Section  6652    (relating  to  failure  to  file 

4  certain   information   returns)    is   amended   by   re- 

5  designating  subsection  (c)  as  subsection  (g)  and  by 

6  inserting  after  subsection    (d)    tbc  following  new 

7  subsections : 

8  "  (e)  Annual  Registration  and  Other  Notifica- 

9  tion  by  Pension  Plan.— 

10  "  ( 1 )  Registration.— In  the  case  of  any  failure  to 

11  file  a  registration  statement  required  under  section  6057 

12  (a)    (relating  to  annual  registration  of  certain  plans) 

13  which  includes  all  participants  required  to  be  included  in 

14  such  statement,  on  the  date  prescribed  therefor   (deter- 

15  mined  without  regard  to  any  extension  of  time  for  fil- 

16  ing) ,  unless  it  is  shown  that  such  failure  is  due  to  reason- 

17  able  cause,  there  shall  be  paid  (on  notice  and  demand  by 

18  the  Secretary  or  his  delegate  and  in  the  same  manner  as 

19  tax)   by  the  person  failing  so  to  file,  an  amount  equal 

20  to  $1  for  each  participant  with  respect  to  whom  there 

21  is  a  failure  to  file,  multiplied  by  the  number  of  days 

22  during  which  such  failure  continues,  but  the  total  amount 

23  imposed  under  this  paragraph  on  any  person  for  any  fail- 

24  ure  to  file  with  respect  to  any  plan  year  shall   not 

25  exceed  $5,000. 
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1  "(2)  Notification  of  change  of  status.— In 

2  the  case  of  failure  to  file  a  notification  required  under  sec- 

3  tion   6057(b)     (relating  to   notification   of   cbangc   of 

4  status)    on   the   date   prescribed   therefor    (determined 

5  with  regard  to  any  extension  of  time  for  filing) ,  unless 

6  it  is  shown  that  such  failure  is  due  to  reasonable  cause, 

7  there  shall  be  paid  (on  notice  and  demand  by  the  Sec- 

8  retary  or  his  delegate  and  in  the  same  manner  as  tax) 

9  by  the  person  failing  so  to  file,  $1  for  each  day  during 

10  which  such  failure  continues,  but  the  total  amounts  im- 

11  posed  under  this  paragraph  on  any  person  for  failure  to 

12  file  any  notification  shall  not  exceed  $1,000. 

13  "  (f)  Information  Required  in  Connection  With 

14  Certain  Plans  of  Deferred  Compensation.— In  the 

15  case  of  failure  to  file  a  return  required  under  section  6058 
1G  (relating  to  information  required  in  connection  with  certain 

17  plans  of  deferred  compensation)    or  6047    (relating  to  in- 

18  formation  relating  to  certain  trusts  and  annuity  and  bond 

19  purchase  plans)   on  the  date  and  in  the  manner  prescribed 

20  therefor   (determined  with  regard  to  any  extension  of  time 

21  for  filing) ,  unless  it  is  shown  that  such  failure  is  due  to 

22  reasonable  cause,  there  shall  be  paid  (on  notice  and  demand 

23  by  the  Secretary  or  his  delegate  and  in  the  same  manner 

24  as  tax)   by  the  person  failing  so  to  file,  $10  for  each  day 

25  during  which  such  failure  continues,  but  the  total  amount 
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1  imposed  under  this  subsection  on  any  person  for  failure  to  file 

2  any  return  shall  not  exceed  $5,000." 

3  (B)  (i)   The  section  heading  for  section  0652 

4  is  amended  by  adding  ",  REGISTRATION  STATE- 

5  MENTS,  ETC."  before  the  period  at  the  end  thereof. 
G  (ii)   The  item  relating  to  section  6652  in  the 

7  table  of  contents  for  subchapter  A  of  chapter  68  is 

8  amended  by  adding  ",  registration  statements,  etc." 

9  before  the  period  at  the  end  thereof. 

10  (2)   Failure  to  furnish  statement  to  par- 

11  TICIPANT  — 

12  (A)   Subchapter  B  of  chapter  68   (relating  to 

13  assessable  penalties)   is  amended  by  adding  at  the 
11  end  thereof  the  following  new  section : 

15  "SEC.  6691.  FRAUDULENT    STATEMENT    OR    FAILURE    TO 

16  FURNISH    STATEMENT    TO    PLAN    PARTICI- 

17  PANT. 

18  "Any  person  required  under  section  6057(e)    to  fur- 

19  nish  a  statement  to  a  participant  who  willfully  furnishes  a 

20  false  or  fraudulent  statement,  or  who  willfully  fails  to  furnish 

21  a  statement  in  the  manner,  at  the  time,  and  showing  the  in- 

22  formation   required  under  section  6057(e),  or  regulations 

23  prescribed  thereunder,  shall  for  each  such  act,  or  for  each 

24  such  failure,  be  subject  to  a  penalty  under  this  subchapter 

25  of  $50,  which  shall  be  assessed  and  collected  in  the  same 
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1  manner  as  the  tax  on  employers  imposed  by  section  3111." 

2  (B)  The  table  of  sections  for  such  subchapter  B 

3  is  amended  by  adding  at  the  end  thereof  the  follow- 

4  ing  new  item : 

"Sec.  6G91.  Fraudulent  statement  or  failure  to  furnish  state- 
ment to  plan  participant." 

5  (c)  Clerical  Amendments.— 

6  (1)    The  table  of  subparts  for  such  part  III  is 

7  amended  by  adding  at  the  end  thereof  the  following: 

"Subpart  E.  Registration  of  and  information  concerning 
pension,  etc.,  plans." 

8  (2)  Section  6033  (c)    (relating  to  cross  references) 

9  is  amended  by  adding  at  the  end  thereof  the  following: 

"For  provisions  relating  to  information  required  in 
connection  with  certain  plans  of  deferred  compensation, 
see  section  6058." 

10  (3)    Subsection    (d)    of  section  6047    (relating  to 

11  information  with  respect  to  certain  trusts  and  annuity 

12  and  bond  purchase  plans)  is  amended  to  read  as  follows: 

13  "(d)   Cross  References.— 

"(1)  For  provisions  relating  to  penalties  for  failure  to 
file  a  return  required  by  this  section,  see  section  6652(f). 

**(2)  For  criminal  penalty  for  furnishing  fraudulent 
information,  see  section  7207." 

14  SEC.  1032.  DUTIES   OF   SECRETARY   OF   HEALTH,   EDUCA- 

15  TION,  AND  WELFARE. 

16  Title  XI  of  the  Social  Security  Act  (relating  to  general 

17  provisions)    is  amended  by  adding  at  the  end  of  part  A 

18  thereof  the  following  new  section: 
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1  "notification  of  social  security  claimant  with 

2  RESPECT  TO  DEFERRED  VESTED  BENEFITS 

3  "Sec.  1131.   (a)  Whenever— 

4  "(1)   the  Secretary  makes  a   finding  of  fact  and 

5  a  decision  as  to — 

6  "  (A)   the    entitlement    of    any    individual    to 

7  monthly  benefits  under  section  202,  223,  or  228, 

8  "(B)   the  entitlement  of  any  individual  to  a 

9  lump-sum  death  payment  payable  under  section  202 

10  (i)  on  account  of  the  death  of  any  person  to  whom 

11  such  individual  is  related  by  blood,  marriage,  or 

12  adoption,  or 

13  "  (C)  the  entitlement  under  section  2 2G  of  any 

14  individual  to  hospital  insurance  benefits  under  part 

15  A  of  title  XVIII,  or 

16  "  (2)  the  Secretary  is  requested  to  do  so — 

17  "(A)  by  any  individual  with  respect  to  whom 

18  the  Secretary  holds  information  obtained  under  sec- 

19  tion  6057  of  the  Internal  Revenue  Code  of  1 954,  or 

20  "  (B)  in  the  case  of  the  death  of  the  individual 

21  referred  to  in  subparagraph   (A),  by  the  individual 

22  who  would  be  entitled  to  pa}Tnent  under  section 

23  204(d)  of  this  Act, 

24  he  shall  transmit  to  the  individual  referred  to  in  paragraph 

25  (1)   or  the  individual  making  the  request  under  paragraph 
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1  (2)   any  information,  as  reported  by  the  employer,  regard- 

2  ing  any  deferred  vested  benefit  transmitted  to  the  Secretary 

3  pursuant  to  such  section  6057  (or  under  section  106  of  the 

4  Employee  Benefit  Security  Act  of  1974)  with  respect  to  the 

5  individual  referred  to  in  paragraph   (1)   or  (2)  (A)  or  the 
G  person  on  whose  wages  and  self-employment  income  entitle* 

7  ment  (or  claim  of  entitlement)  is  based. 

8  "(b)(1)    For  purposes   of  section   201(g)(1),    ex- 

9  penses  incurred  in  the  administration  of  subsection  (a)  shall 

10  be  deemed  to  be  expenses  incurred  for  the  administration  of 

11  title  II. 

12  "  (2)  There  are  hereby  authorized  to  be  appropriated  to 

13  the  Federal  Old-Age  and  Survivors  Insurance  Trust  Fund 

14  for  each  fiscal  year  (commencing  with  the  fiscal  year  ending 

15  June  30,  1974)   such  sums  as  the  Secretary  deems  ncces- 

16  sary  on  account  of  additional  administrative  expenses  result- 

17  ing  from  the  enactment  of  the  provisions  of  subsection  (a) ." 

18  SEC.  1033.  ENROLLMENT  OF  AND  REPORTS  BY  ACTUARIES. 

19  (a)  Reports  by  Actuaries.— Subpart  E  of  part  III 

20  of  subchapter  A  of  chapter  61    (relating  fo  registration  of 

21  and  information  concerning  pension,  etc.,  plans)  is  amended 

22  by  adding  at  the  end  thereof  the  following  new  section: 

23  "SEC.  6059.  PERIODIC  REPORT  OF  ACTUARY. 

24  "(a)  General  Rule.— The  actuarial  report  described 

25  in  subsection   (b)   shall  be  filed  by  the  plan  administrator 
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1  (as  defined  in  section  414  (g)  )  of  each  defined  benefit  plnn 

2  to  which  section  412  applies,  for  the  first  plan  year  for 

3  which  section  412  applies  to  the  plan  and  for  each  third 

4  plan  year  thereafter   (or  more  frequently  if  the  Secretary 

5  or  his  delegate  determines  that  more  frequent  reports  are 

6  necessary) . 

7  "(b)  Actuarial  Report.— The  actuarial  report  of  a 

8  plan  required  by  subsection  (a)  shall  be  prepared  and  signed 

9  by  an  enrolled  actuary  (within  the  meaning  of  section  7517) 

10  and  shall  contain— 

11  "  ( 1 )  a  description  of  the  plan, 

12  "(2)    a   description   of   the   funding  method   and 

13  actuarial  assumptions  used  to  determine  costs  under  the 

14  plan, 

15  "  (3)  a  certification  as  to  whether  the  funding  stand- 

16  ard  account  required  under  section  412(b)  ( 1 )  has  been 

17  maintained  during  the  period  to  which  the  report  relates, 

18  "(4)    such  other  information  regarding  the  plan 

19  as  the  Secretary  or  his  delegate  may  by  regulations  re- 

20  quire,  and 

21  "  (5)  a  statement— 

22  "(A)    that  to   the  best   of  his  knowledge   the 

23  report  is  complete  and  accurate,  and 

24  "(B)   of  his  opinion  regarding  the  reasonable- 
2,"5  ness  of  the  funding  method  and  actuarial  assunip- 
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1  tions  used  to  determine  the  normal  costs  under  the 

2  plan. 

3  "(c)   Time  and  Manner  of  Filing.— The  actuarial 

4  report  and  statement  required  by  this  section  shall  be  filed 

5  at  the  time  and  in  the  manner  provided  by  regulations  pre- 
(j  scribed  by  the  Secretary  or  his  delegate." 

7  (b)   Assessable  Penalties.— Subchapter  B  of  chap- 

8  ter  68    (relating  to  assessable  penalties)    is  amended  by 

9  adding  at  the  end  thereof  the  following  new  section: 
10  "SEC.  6692.  FAILURE  TO  FILE  ACTUARIAL  REPORT. 

H  "The  plan  administrator  (as  defined  in  section  414  (g) ) 

12  of  each  defined  benefit  plan  to  which  section  412  applies 

13  who  fails  to  file  the  report  required  by  section  G059  at  the 

14  time  and  in  the  manner  required  by  section  6059,  shall  pay 

15  a  penalty  of  $1,000  for  each  such  failure  unless  it  is  shown 
1G  that  such  failure  is  due  to  reasonable  cause." 

17  (c)  Enrollment  of  Actuaries.— Chapter  77  (relat- 

lg  ing  to  miscellaneous  provisions)  is  amended  by  inserting  at 

19  the  end  thereof  the  following  new  section : 

20  "SEC.  7517.  ENROLLMENT  OF  ACTUARIES. 

2i  "The  Secretary  or  his  delegate  shall,   by  regulations, 

22  establish  reasonable  standards  and  qualifications  for  persons 

2;j  performing  actuarial  services  described  in  section  401  (a) 

24  (12)    or  005!)  and,   upon   application   by   any   individual, 

2f)  shall  enroll  Mich  individual  if  the  Secretary  or  his  delegate 
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1  finds  that  such  individual  satisfies  such  standards  and  quali- 

2  fications.  With  respect  to  individuals  applying  for  enroll- 

3  ment  before  January  1,  1976,  such  standards  and  qualifi- 

4  cations  shall  include  a  requirement  for  an  appropriate  period 

5  of  responsible  actuarial  experience  or  of  responsible  cxpcri- 

6  et.cc  in  the  administration  of  pension  plans.  With  respect 

7  t     individuals  applying  for  enrollment  on   or  after  Janu- 

8  a  y  1,  1976,  such  standards  and  qualifications  shall  include — 

9  "  ( 1 )    education  and  training  in  actuarial  mathe- 

10  matics  and  methodology,  as  evidenced  by — 

11  "(A)  a  degree  in  actuarial  mathematics  or  its 

12  equivalent  from  an  accredited  college  or  university, 

13  or 

14  "(B)   successful  completion  of  an  examination 

15  in  actuarial  mathematics  and  methodology  to   be 
}  >                   given  by  the  Secretary  or  his  delegate,  or 

17  "(C)    successful  completion  of  other  actuarial 

18  examinations  deemed  adequate  by  the  Secretary  or 

19  his  delegate,  and 

20  "(2)  an  appropriate  period  of  responsible  actuarial 

21  experience. 

22  The  Secretary  or  his  delegate  may,   after  notice  and   an 

23  opportunity  for  a  hearing,  suspend  or  terminate  the  enroll- 

24  ment  of  an  individual  under  this  section  if  the  Secretary 

25  or  his  delegate  finds  that  such  individual  does  not  satisfy 
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1  the  requirements  for  enrollment  which  were  in  effect  at  the 

2  time  of  his  application.  For  purposes  of  this  title,  the  term 

3  'enrolled  actuary'  means  a  person  who  is  enrolled  by  the 

4  Secretary  or  his  delegate  pursuant  to  this  section.  Begula- 

5  tions  prescribed  for  purposes  of  this  section  shall  be  effective 

6  after  December  31,  1975,  only  if  approved  by  the  Secretary 

7  of  Labor." 

8  SEC.  1034.  EFFECTIVE  DATES. 

9  This  part  shall  take  effect  upon  the  date  of  the  enacfc- 

10  ment  of  this  Act;  except  that — • 

11  ( 1 )  the  requirements  of  section  6059  of  the  Internal 

12  Revenue  Code  of  1954  shall  apply  only  with  respect 

13  to  plan  years  to  which  part  I  of  this  title  applies, 

14  (2)  the  requirements  of  section  6057  of  such  Code 

15  shall  apply  only  with  respect  to  plan  years  beginning 

16  after  December  31,  1975,  and 

17  (3)  the  requirements  of  section  6058  of  such  Code 

18  shall  apply  only  with  respect  to  plan  years  beginning 

19  after  the  date  of  the  enactment  of  this  Act. 

20  PART  IV— DECLARATORY  JUDGMENTS  RELATING 

21  TO    QUALIFICATION    Of    CERTAIN    RETIRE^ 

22  MENT  PLANS 

23  SEC.  1041.  TAX  COURT  PROCEDURE. 

24  (a)  In  General.— Subchapter  C  of  chapter  76   (re- 
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1  lating  to  the  Tax  Court)   is  amended  by  adding  at  the  end 

2  thereof  the  following  new  part: 

3  "PART  IV— DECLARATORY  JUDGMENTS  RELATING 

4  TO    QUALIFICATION    OF    CERTAIN    RETIRE- 

5  MENT  PLANS 

"Sec.  7476.  Declaratory  judgments. 

6  "SEC.  7476.  DECLARATORY  JUDGMENTS. 

7  "  (a)  Creation  of  Remedy.— In  a  case  of  actual  con- 

8  troversy  involving  a  determination  by  the  Secretary  or  his 

9  delegate  with   respect  to   the   initial   qualification   or  con- 

10  tinuing  qualification  under  subchapter  D  of  chapter  1  of  a 

11  retirement  plan,  or  involving  a  failure  to  make  a  determina- 

12  tion  with  respect  to  such  an  issue,  upon  the  filing  of  an 

13  appropriate  pleading,   the  United  States   Tax  Court  may 

14  make  a  declaration  with  respect  to  such  initial  qualification 

15  or  continuing  qualification.  Any  such  declaration  shall  have 

16  the  force  and  effect  of  a  decision  of  the  Tax  Court  and  shall 

17  be  reviewable  as  such. 

18  "(b)  Limitations. — 

19  "  ( 1 )  Petitionee. — A  pleading  may  be  filed  under 

20  this  section  only  by  a  petitioner  who  is  the  employer, 

21  the  plan  administrator,  or  an  employee  who  has  quali- 

22  fied  under  regulations  prescribed  by  the  Secretary  or 

23  his   delegate   as   an   interested   party   for  purposes   of 
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1  pursuing  administrative  remedies  within  the  Internal 

2  Revenue  Service. 

3  "(2)    Notice. — For  purposes  of  this  section,  the 

4  filing  of  a  pleading  by  any  petitioner  may  be  held  by 

5  the  Tax  Court  to  be  premature,  unless  the  petitioner 

6  establishes  to  the  satisfaction  of  the  court  that  he  has 

7  complied  with  the  requirements  prescribed  by  regula- 

8  tions  of  the  Secretary  or  his  delegate  with  respect  to 

9  notice  to  other  interested  parties  that  the  proceeding  is 

10  being  initiated. 

11  "(3)   Exhaustion  of  administrative  reme- 

12  dies. — The  Tax  Court  shall  not  issue  a  declaratory  judg- 

13  ment  or  decree  under  this  section  in  any  proceeding 

14  unless  it  determines  that  the  petitioner  has  exhausted 

15  administrative  remedies   available   to  him  within  the 

16  Internal  Revenue  Service.   A  petitioner  shall  not  be 

17  deemed  to  have  exhausted  his  administrative  remedies 

18  with  respect  to  a  failure  by  the  Internal  Revenue  Serv- 

19  ice  to  make  a  determination  with  respect  to   initial 

20  qualification  or  continuing  qualification  of  a  retirement 

21  plan  before  the  expiration  of  270  days  after  the  request 

22  for  such  determination  was  made. 

23  (4)  Plan  put  into  effect.— No  proceeding  may 

24  be  maintained  under  this  section  unless  the  plan   (and, 
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1  in  the  case  of  a  controversy  involving  the  continuing 

2  qualification  of  the  plan  because  of  an  amendment  to  the 

3  plan,  the  amendment)   with  respect  to  which  a  decision 

4  of  the  Tax  Court  is  sought  has  been  put  into  effect  before 

5  the  filing  of  the  pleading.  A  plan  or  amendment  shall  be 

6  treated  as  in  effect  even  though  under  the  plan  the  funds 

7  contributed  to  the  plan  may  be  refunded  if  the  plan  (or 

8  the  plan  as  so  amended)  is  found  to  be  not  qualified. 

9  "(5)  Time  for  bringing  action.— If  the  Secre- 

10  tary  or  his  delegate  sends  by  certified  or  registered  mail 

11  his  determination  with  respect  to  the  qualification  of  the 

12  plan  to  the  person  requesting  such  determination,  no  pro- 

13  ceeding  may  be  initiated  under  this  section  by  any  person 

14  unless  the  pleading  is  filed  before  the  91st  day  after  the 

15  date  such  person  is  notified  by  the  Internal  Revenue 

16  Service  of  such  mailing. 

17  "  (o)    Commissioners.— The  chief  judge  of  the  Tax 

18  Court  may  assign  proceedings  under  this  section  to  be  heard 

19  by  the  commissioners  of  the  court,  and  the  court  may  author- 

20  ize  a  commissioner  to  enter  the  decision  of  the  court  with 

21  respect  to  such  proceeding,  subject  to  such  conditions  and 

22  review  as  the  court  may  by  rule  provide. 

23  "(d)   Retirement  Plan.— For  purposes  of  this  sec- 

24  tion,  the  term  'retirement  plan'  means — 

25  "  (1)  a  pension,  profit-sharing,  or  stock  bonus  plan 
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1  described  in  section  401  (a)   or  a  trust  which  is  part  of 

2  such  a  plan, 

3  "  (2)  an  annuity  plan  descrihed  in  section  403  (a) , 

4  or 

5  "(3)    a  hond  purchase  plan  descrihed  in  section 
0  405  (a) ." 

7  (h)  Technical  Amendments.— 

8  (1)    Fee  fob  filing  petition. — Section  7451 
<)  relating  to  fee  for  filing  petition)   is  amended  hy  strik- 

10  ing  out  "deficiency"  and  inserting  in  lieu  thereof  "de- 
ll ficiency  or  for  a  declaratory  judgment  under  part  IV 

12  of  this  subchapter". 

13  (2)  Date  of  decision.— Section  7459(c)  (re- 
It  lating  to  date  of  decision)  is  amended  hy  inserting 
15  before  the  period  at  the  end  of  the  first  sentence  the  fol- 
K)  lowing:  "or,  in  the  case  of  a  declaratory  judgment  pro- 

17  cecding  under  part  IV  of  subchapter  C,  the  date  of 

18  the  court's  order  entering  the  decision". 

ID  (3)   Venue  for  appeal  of  decision.— vSeetion 

20  7482(b)  (1)    (relating  to  venue)   is  amended  by  add- 

21  ing  at  the  end  thereof  the  following  new  sentence:  "In 

22  the  case  of  a  declaratory  decision  of  the  Tax  Court, 

23  the  rules  of  this  paragraph  shall  be  applied  with  respect 

24  to  the  employer  who  maintains  the  plan." 

23  (c)    Clerical  Amendment.— The  table  of  parts  for 
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1  subchapter  C  of  chapter  76  is  amended  by  adding  at  the  end 

2  thereof  the  following  new  item : 

"Part  IV.  Declaratory  judgments  relating  to  qualification 
of  certain  retirement  plans.". 

3  (d)  Effective  Date.— The  amendments  made  by  this 

4  section  shall  take  effect  on  January  1,  1978. 

5  PART  V— INTERNAL  REVENUE  SERVICE 

6  SEC.  1051.  ESTABLISHMENT  OF  OFFICE. 

1  (a)  In  General.— Section  7802    (relating  to  Com- 

8  missioner   of  Internal  Revenue)    is   amended   to   read   as 

9  follows : 

10  "SEC.  7802.  COMMISSIONER  OF  INTERNAL  REVENUE;   AS- 

11  SISTANT  COMMISSIONER  (EMPLOYEE  PLANS 

12  AND  EXEMPT  ORGANIZATIONS). 

13  "  (a)  Commissioner  of  Internal  Revenue. — There 

14  shall  be  in  the  Department  of  the  Treasury  a  Commis- 

15  sioner  of  Internal  Revenue,  who  shall  be  appointed  by  the 

16  President,  by  and  with  the  advice  and  consent  of  the  Senate. 

17  The  Commissioner  of  Internal   Revenue  shall  have  such 

18  duties  and  powers  as  may  be  prescribed  by  the  Secretary. 

19  "(b)  Assistant    Commissioner    for    Employee 

20  Plans  and  Exempt  Organizations. — There  is  estab- 

21  lished  within  the  Internal  Revenue  Service  an  office  to  be 

22  known  as    the    'Office    of    Employee    Plans    and  Exempt 

23  Organizations'  to  be  under  the  supervision  and  direction  of 
2-i  an  Assistant  Commissioner  of  Internal  Revenue.  As  head 

25-028  0-76-46  (Vol.  m) 
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1  of  the  Office,  the  Assistant  Commissioner  shall  be  respon- 

2  sible  for  carrying  out  such  functions  as  the  Secretary  or 

3  his  delegate  may  prescribe  with  respect  to  organizations 

4  exempt  from  tax  under  section  501  (a)   and  with  respect  to 

5  plans  to  which  part  I  of  subchapter  D  of  chapter  1  applies 

6  (and  with  respect  to  organizations  designed  to  be  exempt 

7  under  such  section  and  plans  designed  to  be  plans  to  which 

8  such  part  applies) ." 

9  (b)   Clerical   Amendment.— The  item   relating   to 

10  section  7802  in  the  table  of  sections  for  subchapter  A  of 

1 1  chapter  80  is  amended  to  read  as  follows : 

"Sec.  7802.  Commissioner  of  Internal  Revenue;  Assistant 
Commissioner  (Employee  Plans  and  Exempt 
Organizations)." 

12  (c)  Effective  Date. — The  amendments  made  by  this 

13  section  shall  take  effect  on  the  90th  day  after  the  date  of  the 

14  enactment  of  this  Aot. 

15  SEC.  1052.  AUTHORIZATION  OF  APPROPRIATIONS. 

10  There  is  authorized  to  be  appropriated  to  the  Depart- 

17  ment  of  the  Treasury  for  the  purpose  of  carrying  out  all 

18  functions  of  the  Office  of  Employee  Plans  and  Exempt 

19  Organizations— 

20  (1)    for  the  fiscal  year  ending  June   30,   1974, 

21  $20,000,000,  and 

22  (2)    for  each  fiscal  year  thereafter,  $70,000,000. 
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i  Subtitle  B— Other  Amendments  to  the 

2  Internal  Revenue  Code  Relating  to 

3  Retirement  Plans 

4  SEC.  2001.  CONTRIBUTIONS     ON     BEHALF     OF     SELF-EM- 

5  PLOYED   INDIVIDUALS   AND   SHAREHOLDER 

6  EMPLOYEES. 

7  (a)  Increase  in  Maximum  Amount  Deductible 

8  for  Self-Employed  Individuals.— 

9  (1)  Paragraph  (1)  of  section  404  (e)    (relating  to 

10  special    limitations   for   self-employed   individuals)     is 

11  amended — 

12  (A)   by  striking  out  "$2,500,  or  10  percent" 

13  and  inserting  in  lieu  thereof  "$7,500,  or  15  per- 

14  cent",  and 

15  (B)  by  striking  out  "subject  to  the  provisions 

16  of  paragraph    (2)"  and  inserting  in  lieu  thereof 

17  "subject  to  paragraphs   (2)  and   (4)". 

18  (2)    Paragraph    (2)  (A)    of   section   404(b)    is 

19  amended  by  striking  out  "shall  not  exceed  $2,500,  or  10 

20  percent"  and  inserting  in  lieu  thereof  "shall    (subject 

21  to  paragraph  (4)  )  not  exceed  $7,500,  or  15  percent". 

22  (3)   Section  404(e)   is  amended  by  adding  at  the 

23  end  thereof  the  following  new  paragraph: 

24  "(4)    Limitations   cannot  be  lower  than 

25  $750  OR  100  PERCENT  OF  EARNED  INCOME. — The  limi- 
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1  tations  under  paragraphs    (1)    and    (2)  (A)    for  any 

2  employee  shall  not  be  less  than  the  lesser  of — 

3  "(A)  $750,  or 

4  "  (B)  100  percent  of  the  earned  income  derived 

5  by  such  employee  from  the  trades  or  businesses  taken 

6  into  account  for  purposes  of  paragraph    (1)    or 

7  (2)  (A),  as  the  case  maybe." 

8  (b)  Increase  in  Maximum  Amount  Deductible 

9  fob  Shabeholdeb-Employees.— Paragraph    (1)    of  sec- 

10  tion   1379(b)     (relating  to  taxability  of  shareholder-em- 

11  ployees)  is  amended — 

12  (1)  by  striking  out  "10  percent"  in  subparagraph 

13  (A)  and  inserting  in  lieu  thereof  "15  percent",  and 

14  (2)  by  striking  out  "$2,500"  in  subparagraph  (B) 

15  and  inserting  in  lieu  thereof  "$7,500". 

16  (c)  Only  Fibst  $100,000  op  Annual  Compensa- 

17  tion  To  Bb  Taken  Into  Account.— Subsection   (a)   of 

18  section  401    (relating  to  requirements  for  qualification)   is 

19  amended  by  inserting  after  paragraph    (16)   the  following 

20  new  paragraph : 

2i  "(17)   In  the  case  of  a  plan  which  provides  coq- 

22  tributions  or  benefits  for  employees  some  or  all  of  whom 

23  are  employees  within  the  meaning  of  subsection  (c)  ( 1 ) , 

24  or  are  shareholder-employees  within  the  meaning  of  sec- 

25  tion  1379  (d) ,  only  if  the  basic  or  regular  rate  of  annual 
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1  compensation  of  each  employee  taken  into  account  under 

2  the  plan  does  not  exceed  the  first  $100,000  of  such 

3  compensation." 

4  (d)  Dkfinkd  Benefit  Plans  for  Self-Em  ployed.— 

5  (1)   Subsection   (a)   of  section  401  is  amended  by 

6  inserting  after  paragraph  (17)  the  following  new  para- 

1  graI>n : 

8  " ( 18)  In  the  case  of  a  trust  which  is  part  of  a  plan 

9  providing  a  defined  benefit  for  employees  some  or  all 

10  of  whom  are  employees  within  the  meaning  of  subsection 

11  (c)  (1) ,  or  are  shareholder-employees  within  the  mean- 

12  ing  of  section  1379(d),  only  if  such  plan  satisfies  the 

13  requirements  of  subsection  (j)." 

14  (2)    Section  401    (relating  to  qualified  pension, 

15  profit-sharing,  and  stock  bonus  plans)   is  amended  by 

16  redesignating  subsection   (j)   as  subsection  (k)  and  by 

17  inserting  after  subsection    (i)    the  following  new  sub- 

18  section: 

19  "  (j)  Defined  Benefit  Plans  Providing  Benefits 

20  for  Self-Employed  Individuals  and  Shareholder- 

21  Employees.— 

22  "  ( 1 )   In  general.— A  defined  benefit  plan  satis- 

23  fies  the  requirements  of  this  subsection  only  if  the  plan 

24  provides  that  the  basic  benefit  accruing  for  each  plan 

25  year  of  participation  by  an  employee  within  the  mean- 
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ing  of  subsection  (c)  (1)  (or  a  shareholder-employee) 
does  not  exceed  the  limitation  on  such  accrual  set  forth 
in  regulations  prescribed  by  the  Secretary  or  his  dele- 
gate under  this  subsection  to  ensure  that  there  will  be 
reasonable  comparability  (assuming  level  funding) 
between  the  maximum  retirement  benefits  which  may 
be  provided  with  favorable  tax  treatment  under  this 
title  for  such  employees  under — 

"(A)    defined  contribution  plans, 
"(B)  defined  benefit  plans,  and 
"(C)    a  combination   of  denned   contribution 
plans  and  defined  benefit  plans. 
"(2)  Guideline  regulations.— The  regulations 
prescribed  under  this  subsection  shall  provide  that  a 
plan  does  not  satisfy  the  requirements  of  this  subsection 
if,  under  the  plan,  the  basic  benefit  of  any  employee 
within  the  meaning  of  subsection   (c)  (1)    (or  a  share- 
holder-employee)  may  exceed  the  sum  of  the  products 
for  each  plan  year  of  participation  of — 

"(A)  his  annual  compensation   (not  in  excess 
of  $50,000)  for  such  year,  and 

"(B)    the   applicable   percentage    determined 
under  paragraph  (3) . 
"(3)  Applicable  percentage.— 

"(A)     Table.— For    purposes    of    paragraph 
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1  (2),  the  applicable  percentage  for  any  individual 

2  for  any  plan  year  shall  be  based  on  the  percentage 

3  shown  on  the  following  table  opposite  his  age  when 

4  his  current  period  of  participation  in  the  plan  began : 

Applicable 
"Age  when  participation  began :  percentage 

30orle8s_- _ 6.  5 

85 5.  4 

40 _ 4.  4 

45 _ 3.  6 

50 3.  0 

55__ 2.  5 

60orover 2.  0 

5  "(B)  Additional  requirements.— The  reg- 

6  ulations  prescribed  under  this  subsection  shall  in- 
X  elude  provisions — 

8  "(i)   for  applicable  percentages  for  ages 

9  between  any  two  ages  shown  on  the  table, 

10  "  (ii)   for  adjusting  the  applicable  percent- 

11  ages  in  the  case  of  plans  providing  benefits 

12  other  than  a  basic  benefit, 

13  "  (iii)   that  any  increase  in  the  rate  of  ac- 
1*                        crual,  and  any  increase  in  the  compensation 

15  base  which  may  be  taken  into  account,  shall, 

16  with  respect  only  to  such  increase,  begin  a  new 
1Z  period  of  participation  in  the  plan,  and 

18  "  (iv)   when   appropriate,   in   the   case   of 

19'  periods  beginning  after  December  31,  1977,  for 

20  adjustments  in  the  applicable  percentages  based 

21  on  changes  in  prevailing  interest  and  mortality 

22  rates  occurring  after  1973. 
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1  "(4)    Certain  contributions  and  benefits 

2  may  not  be  taken  into  ACCOUNT.— A  defined  benefit 

3  plan  which  provides  contributions  or  benefits  for  owners 

4  employees  shall  not  satisfy  the  requirements  of  this  sub- 

5  section  unless  such  plan  meets  the  requirements  of  sub- 

6  section  (a)  (4)  without  taking  into  account  contributions 

7  or  benefits  under  chapter  2    (relating  to  tax  on  self- 

8  employment  income),  chapter  21    (relating  to  Federal 

9  Insurance  Contributions  Act),   title  II  of  the  Social 

10  Security  Act,  or  any  other  Federal  or  State  law. 

11  "(5)    Definitions.— For  purposes  of  this  sub- 

12  section — 

13  "  (A)  Basic  benefit.— The  term  T>asic  bene- 

14  fit'  means  a  benefit  in  the  form  of  a  straight  life 

15  annuity  commencing  at  the  later  of — 

16  "  (i)  age  65,  or 

1?  "(ii)   the  day  5  years  after  the  day  the 

18  participant's    current    period    of    participation 

19  began, 

20  under  a  plan  which  provides  no  ancillary  benefits 

21  and  to  which  employees  do  not  contribute. 

"(B)     Shareholder-employee.— The    term 
'shareholder-employee'  has  the  same  meaning  as 


23 


24  when  used  in  section  1379  (d) 
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1  "(C)  Compensation.— The  term  'compensa- 

2  tion'  means — 

3  "  (i)  in  the  case  of  an  employee  within  the 

4  meaning  of  subsection   (c)  (1),  the  earned  in- 

5  .       come  of  such  individual,  or 

6  "(ii)   in    the   case    of   a    shareholder-em- 

7  ployee,  the  compensation  received  or  accrued 

8  by  the  individual  from  the  electing  small  busi- 

9  ness  corporation. 

10  "(0)  Special  rules  —  Section  404(e)    (relating 

11  to  special  linutations  for  self-employed  individuals)  shall 

12  not  apply  to  a  trust  to  which  this  subsection  applies." 

13  (e)  Repeal  of  Existing  Tax  Treatment  of  Ex- 

14  cess  Contributions  — 

15  (1)  The   last   sentence   of   section   401(d)(5)   is 

16  amended  to  read  as  follows:  "Subparagraphs   (A)   and 

17  (B)   shall  not  apply  to  contributions  described  in  sub- 

18  section  (e) ." 

19  (2)   Paragraph    (8)    of  section  401  (d)    is  hereby 

20  repealed. 

21  (3)  Subsection   (e)   of  section  401  is  amended  to 

22  read  as  follows: 

23  "  (e)  Contributions  for  Premiums  on  Annuity, 

24  Etc.,  Contracts. — A  contribution  by  the  employer  on  be- 

25  half  of  an  owner-employee  is  described  in  this  subsection  if — 
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1  "  ( 1 )   under  the  plan  such  contribution  is  required 

2  to  be  applied    (directly  or  through  a  trustee)    to  pay 

3  premiums  or  other  consideration  for  one  or  more  an- 

4  nuity,  endowment,  or  life  insurance  contracts  on  the  life 

5  of  such  owner-employee  issued  under  the  plan, 

6  "(2)   the  amount  of  such  contribution  exceeds  the 

7  amount  deductible  under  section  404  with  respect  to 

8  contributions  made  by  the  employer  on  behalf  of  such 

9  owner-employee  under  the  plan,  and 

10  "(3)    the  amount  of  such   contribution   does   not 

11  exceed  the  average  of  the  amounts  which  were  deduct- 

12  ible  under  section  404  with  respect  to  contributions 

13  made  by  the  employer  on  behalf  of  such  owner-employee 

14  under  the  plan  (or  which  would  have  been  deductible  if 

15  such  section  had  been  in  effect)  for  the  first  three  taxable 

16  years   (A)   preceding  the  year  in  which  the  last  such 

17  annuity,   endowment,    or   life   insurance   contract   was 

18  issued  under  the  plan,  and   (B)   in  which  such  owner- 

19  employee  derived  earned  income  from  the  trade  or  busi- 

20  ness  with  respect  to  which  the  plan  is  established,  or 

21  for  so  many   of  such   taxable   years   as   such   owner- 

22  employee  was  engaged  in  such  trade  or  business  and 

23  derived  earned  income  therefrom. 

24  In  the  case  of  any  individual  on  whose  behalf  contributions 

25  described  in  paragraph  (1)  are  made  under  more  than  one 
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1  plan  as  an  owner-employee  during  any  taxable  year,  the 

2  preceding  sentence  shall  not  apply  if  the  amount  of  such 

3  contributions  under  all  such  plans  for  all  such  years  exceeds 

4  $7,500.  Any  contribution  which  is  not  considered  to  be  an 

5  excess  contribution  by  reason  of  the  application  of  this  sub-, 
(j  section  shall,  for  purposes  of  section  4972(b),  be  taken 

7  into  account  as  a  contribution  made  by  such  owner-employee 

8  as  an  employee  to  the  extent  that  the  amount  of  such  con- 

9  tribution  is  not  deductible  under  section  404  for  the  taxable 

10  year-" 

11  (4)    Clause    (ii)    of  section  401  (a)  (10)  (A)    is 

12  amended  by  striking  out  "subsection  (e)  (3)  (A)"  and 

13  inserting  in  lieu  thereof  "subsection  (e)  ". 

14  (5)    Subparagraph    (A)   of  section  72  (m)  (5)   is 

15  amended — 

16  (A)   by  inserting  "and"  at  the  end  of  clause 

17  (i), 

18  (B)  by  striking  out  the  comma  at  the  end  of 

19  clause   (ii)   and  inserting  in  lieu  thereof  a  period, 

20  a^d 

2i  (C)  by  striking  out  clause  (iii) . 

22  (f)  Tax  on  Excess  Contributions.— 

23  (1)  Chapter  43  (relating  to  qualified  pension,  etc., 

24  plans)   is  amended  by  inserting  after  section  4971  the 

25  following  new  section : 
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1  "SEC.  4972.  TAX   ON   EXCESS   CONTRIBUTIONS   FOR  SELF- 

2  EMPLOYED  INDIVIDUALS. 

3  "  (a)  Tax  Imposed.— In  the  case  of  a  plan  which  pro- 

4  vides  contributions  or  benefits  for  employees  some  or  all  of 

5  whom  are  employees  within  the  meaning  of  section  401 

6  (c)  (1),  there  is  hereby  imposed,  for  each  taxable  year  of 

7  the  employer  who  maintains  such  plan,  a  tax  in  an  amount 

8  equal  to  6  percent  of  the  amount  of  the  excess  contributions 

9  under  the  plan    (determined  as  of  the  close  of  the  taxable 

10  year) .  The  tax  imposed  by  this  subsection  shall  be  paid 

11  by  the  employer  who  maintains  the  plan. 

12  "(b)  Excess  Contributions. — 

13  "(1)    In  general. — For  purposes  of  this  section, 

14  the  term  'excess  contributions'  means  the  sum  of  the 

15  amounts    (if  any)    determined  under  paragraphs    (2), 

16  (3),   and    (4).   For  purposes   of  this   subsection,   the 

17  amount  of  any  contribution  which  is  allocable    (deter- 

18  mined  under  regulations  prescribed  by  the  Secretary  or 

19  his  delegate)    to  the  purchase  of  life,  accident,  health, 

20  or  other  insurance  shall  not  be  taken  into  account. 

21  "(2)    Contributions  by  owner-employees.— 

22  In  the  case  of  a  plan  which  provides  contributions  or 

23  benefits  for  employees  some  or  all  of  whom  are  owner- 
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1  employees     (within    the    meaning    of    section    401  (c) 

2  (3)  ),  the  sum  of— 

3  "(A)  the  excess  (if  any)  of — 

4  "(i)     the    amount    contributed    under   the 

5  plan    by    each    owner-employee     (as    an    em- 
8  ployee)  for  the  taxable  year,  over 

7  "  (ii)   the  amount  permitted  to  be  contrib- 

8  uted    by    each    owner-employee     (as    an    em- 

9  ployee)  for  such  year,  and 

10  "(B)   the  amount  determined  under  this  para- 

11  graph    for    the    preceding    taxable    year    of    the 

12  employer, 

13  reduced  by  the  excess   (if  any)   of  the  amount  described 

14  in  subparagraph   (A)  (ii)   over  the  amount  described  in 

15  subparagraph  (A)  (i). 

ig  "(3)  Defined  benefit  plans. — In  the  rase  of  a 

IT  defined  benefit  plan,  any  amount  contributed  under  the 

18  plan  by  the  employer  during  the  taxable  year  or  any 

19  prior  taxable  year  beginning  after  December  31.  1975, 

20  if— 

21  "(A)    as  of  the  close  of  the  taxable  year,  the 

22  full    funding    limitation    of    the    plan     (determined 

23  under  section  412  (c)  (7)  )  is  zero,  and 

24  ''(B)   snch  amount  has  not  been  deductible  for 
2."»  the  taxable  year  or  any  prior  taxable  year. 
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1  "(4)    Defined   contribution   plans.— In    the 

2  case  of  a  plan  other  than  a  defined  benefit  plan,  the 

3  portion  of  the  amounts  contributed  under  the  plan  by 

4  the  employer  during  the  taxable  year  and  each  prior 

5  taxable  year  beginning  after  December  31,  1975,  which 

6  has  not  been  deductible  for  the  taxable  year  or  any  prior 

7  taxable  year. 

8  "(c)   Amount  Permitted  To  Be  Contributed  by 

9  Owner-Employee. — For  purposes  of  subsection    (b)  (2), 

10  the  amount  permitted  to  be  contributed  under  a  plan  by  an 

11  owner-employee    (as  an  employee)    for  any  taxable  year  is 

12  the  smallest  of  the  following: 

13  "(1)   $2,500, 

14  "(2)    10  percent  of  the   earned  income  for  such 

15  taxable  year  derived  by  such  owner-employee  from  the 
K)  trade   or  business   with  respect   to   which   the   plan   is 

17  established,  or 

18  "(3)   the  amount  of  the  contribution  which  would 

19  be  contributed  by  the  owner-employee  (as  an  employee) 

20  if  such  contribution   were  made  at   the  rate   of  contri- 

21  butions  permitted  to  be  made  by  employees  other  than 

22  owner-employees. 

23  In  any  case  in  which  ther^  are  no  employees  other  than 

24  owner-employees,    the   amount    determined    under    tlie  pre- 

25  ceding  sentence  shall  be  zero. 
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1  "(d)  Cross  Reference  — 

"For  disallowance  of  deduction  for  taxes  paid  under 
this  section,  see  section  275." 

2  (2)  Clerical  amendment. — The  table  of  sections 

3  for  chapter  43  is  amended  by  inserting  after  the  item 

4  relating  to  section  4971  the  following  new  item: 

"Sec.  4972.  Tax  on  excess  contributions  for  self-employed 
individuals.". 

5  (g)     Premature    Distributions    to    Owner-Em- 

6  PLOYEES. — 

7  (1)    In  general. — Subparagraph    (B)    of  section 

8  72  (m)  (5)    (relating  to  penalties  applicable  to  certain 

9  amounts  received  by  owner-employees)    is  amended  to 

10  read  as  follows : 

11  "  (B)  If  a  person  receives  an  amount  to  which 

12  this  paragraph  applies,  his  tax  under  this  chapter 

13  for  the  taxable  year  in  which  such  amount  is  re- 

14  ceived  shall  be  increased  by  an  amount  equal  to  10 
1."i  percent  of  the  portion  of  the  amount  so  received 
Iff  which  is  includible  in  his  gross  income  for  such  tax- 
17  able  year." 

is  (2)  Conforming  amendments  — 

10  (A)    Subparagraphs    (C),    (D),  and    (E)    of 

20  section  72  (m)  (5)  are  hereby  repealed. 

21  (B)   The  second  sentence  of  section  46(a)  (3) 

22  and  the  second  sentence  of  section  50A(a)  (3)   are 
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1  each  amended  by  striking  out  "tax  preferences)," 

2  and  inserting  in  lieu  thereof  "tax  preferences) ,  scc- 

3  tion  72  (m)  (5)  (B)     (relating  to  10  percent  tax 

4  on  premature  distributions  to  owner-employees),". 

5  (C)  The  third  sentence  of  section  901(a)  is 
0  amended  by  striking  out  "tax  preferences),"  and 
7  inserting  in  lieu  thereof  ''tax  preferences),  against 
s  the  tax  imposed  for  the  taxable  year  under  section 
9  72  (m)  (5)  (B)     (relating   to    10  percent    tax    on 

10  premature  distributions  to  owner-employees),". 

11  (D)    Subparagraph   (A)   of  section  56  (a)  (2) 

12  and   paragraph    (1)    of   section   56(c)    are    each 
l;]  amended  by  striking  out  "402(e)"  and  inserting 

14  in  lieu  thereof  "72  (m)  (5)  (B) ,  402  (e)  ". 

15  (E)    Section  404(a)  (2)  is  amended  by  strik- 

16  ing  out  "  ( 16)  "  and  inserting  in  lieu  thereof  "  ( 16) , 

17  (17).  (18)". 

18  (h)  Effective  Dates.— 

19  (1)    The  amendments  made  by  subsections    (a), 

20  (b) ,  and    (c)    shall  apply  to  taxable  years  beginning 

21  after  December  31,  1973. 

22  (2)   The  amendments  made  by  subsections    (d), 

23  (e),   (f),  and   (g)   shall  apply  to  taxable  years  begin- 

24  ning  after  December  31,  1975. 
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1  SEC.  2002.  DEDUCTION  FOR  RETIREMENT  SAVINGS. 

2  (a)   Allowance  of  Deduction  — 

3  (1)   In  general.— Part  VII  of  subchapter  B  of 

4  chapter  1    (relating  to  additional  itemized  deductions  for 

5  individuals)  is  amended  by  redesignating  section  219  as 

6  220  and  by  inserting  after  section  218  the  following  new 

7  section : 

8  "SEC  219.  RETIREMENT  SAVINGS. 

9  "(a)  Deduction  Allowed. — In  the  case  of  an  indi- 

10  vidual,  there  shall  be  allowed  as  a  deduction  amounts  paid 

11  in  cash  during  the  taxable  year  by  or  on  behalf  of  such 

12  individual  for  his  benefit — 

13  "  ( 1 )    to  an  individual  retirement  account  described 

14  in  section  408  (a) , 

15  "  (2)    for  an  individual  retirement  annuity  described 

16  in  section  408(b) ,  or 

17  "  (3)    for  a  retirement  bond  described  in  section  409 

18  (but  only  if  the  bond  is  not  redeemed  within  12  months 

19  of  the  date  of  its  issuance) . 

20  For  purposes  of  this  title,  any  amount  paid  by  an  employer 

21  to  such  a  retirement  account  or  for  such  a  retirement  annuity 

22  or  bond  shall  constitute  payment  of  compensation   to  the 

23  employee   (other  than  a  self-employed  individual  who  is  an 

24  employee  within  the  meaning  of  section  401  (c)  (1 )  )  includ- 

25  ible  in  his  gross  income,  whether  or  not  a  deduction  for  such 
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1  payment  is  allowable  under  this  section  to  the  employee  after 

2  the  application  of  subsection  (b) . 

3  "(b)  Limitations  and  Restrictions.— 

4  "(1)  Maximum  deduction.— The  amount  allow- 

5  able  as  a  deduction  under  subsection   (a)   to  an  individ- 

6  ual  for  any  taxable  year  shall  not  exceed  an  amount 

7  equal  to  20  percent  of  the  compensation  includible  in 

8  his  gross  income  for  such  taxable  year,  or  $1,500,  which- 

9  ever  is  the  lesser. 

10  "(2)  Covered  by  certain  other  plans.— No 

11  deduction  shall  be  allowed  under  subsection   (a)   for  an 

12  individual  for  the  taxable  year  if  for  any  part  of  such 

13  year — 

14  "(A)  he  was  an  active  participant  in — 

15  "(i)    a  plan  described  in  section  401(a) 

16  which  includes  a  trust  exempt  from  tax  under 

17  section  501  (a) , 

18  "  (ii)    an  annuity  plan  described  in  sec- 

19  tion403(a), 

20  "  (iii)   a  qualified  bond  purchase  plan  de- 

21  scribed  in  section  405  (a) ,  or 

22  "(iv)  a  plan  established  for  its  employees 

23  by  the  United  States,  by  a  State  or  political 

24  division  thereof,  or  by  an  agency  or  instrumen- 

25  tality  of  any  of  the  foregoing,  or 
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1  "  (B)    amounts   were   contributed   by  his   eni- 

2  ployer  for  an  annuity  contract  described  in  section 

3  403  (b)    (whether  or  not  his  rights  in  such  contract 

4  are  nonforfeitable) . 

5  "(3)    Contributions  after  age  70^.—  No  de- 

6  duction   shall  be  allowed  under  subsection    (a)    with 

7  respect  to  any  payment   described  in   subsection    (a) 

8  which  is  made  during  the  taxable  year  of  an  individual 

9  who  has  attained  age  70J  before  the  close  of  such  tax- 

10  able  year. 

11  "(4)    Recontributed  amounts.— No  deduction 

12  shall  be  allowed  under  this  section  with  respect  to  a 

13  rollover  contribution  described  in  section  402(a)  (5), 

14  403(a)  (4),  or  408(d)  (3). 

15  "  (c)  Definitions  and  Special  Rules. — 

16  "(1)    Compensation. — For  purposes  of  this  sec- 

17  tion,  the  term  'compensation'   includes   earned  income 

18  as  defined  in  section  401  (c)  (2) . 

19  "(2)   Married  individuals.— The  maximum  de- 

20  duction  under  subsection    (b)  (1)    shall  be   computed 

21  separately  for  each  individual,  and  this  section  shall  be 

22  applied  without  regard  to  the  community  property  laws 

23  of  a  State." 
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1  (2)   Deduction  allowed  in  arriving  at  ad- 

2  justed  gross  income.— Section  G2   (defining  adjusted 

3  gross  income)    is  amended  by  inserting  after  paragraph 

4  (9)  the  following  new  paragraph : 

5  "(10)    Retirement  savings— The  deduction  al- 

6  lowed  by  section  219    (relating  to  deduction  of  certain 

7  retirement  savings) ." 

8  (b)   Individual  Retirement  Accounts. — Subpart 

9  A  of  part  I  of  subchapter  I)  of  chapter  1    (relating  to  re- 

10  tirement  plans)   is  amended  by  adding  at  the  end  thereof 

11  the  following  new  section: 

12  "SEC.  408.  INDIVIDUAL  RETIREMENT  ACCOUNTS. 

13  "(a)  Individual  Retirement  Account.— For  pur- 

14  poses  of  this  section,  the  term  'individual  retirement  account' 

15  means  a  trust  created  or  organized  in  the  United  States  for 
1G  the  exclusive  benefit  of  an  individual  or  his  beneficiaries,  but 

17  only  if  the  written  governing  instrument  creating  the  trust 

18  meets  the  following  requirements : 

19  "(l)   Except  in  the  case  of  a  rollover  contribution 

20  described  in  subsection  (d)  (3)  or  in  section  402  (a)  (5) 

21  or  403  (a)  (4) ,  contributions  will  not  be  accepted  for  the 

22  taxable  year  in  excess  of  $1,500  on  behalf  of  any  indi- 

23  vidual. 

24  "(2)    The  trustee  is  a  bank    (as  defined  in  section 

25  401  (d)  (l)  )   or  such  other  person  who  demonstrates  to 
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1  the  satisfaction  of  the  Secretary  or  his  delegate  that  the 

2  manner  in  which  such  other  person  will  adminster  the 

3  tnist  will  be  consistent  with  the  requirements  of  this 

4  section. 

5  "  (3)   No  part  of  the  trust  funds  will  be  invested  in 

6  life  insurance  contracts. 

7  "(4)   The  interest  of  an  individual  in  the  balance 

8  in  his  account  will  be  nonforfeitable. 

9  "  (5)  The  assets  of  the  trust  will  not  be  commingled 

10  with  other  property  except  in  a  common  trust  fund. 

11  "  (6)  The  entire  interest  of  an  individual  for  whose 

12  benefit  the  trust  is  maintained  will  be  distributed  to  him 

13  not  later  than  the  close  of  his  taxable  year  in  which  he 

14  attains  age   70^,   or  will  be   distributed,   commencing 

15  before  the  close  of  such  taxable  year,  in  accordance 

16  with   regulations   prescribed   by   the   Secretary   or  his 

17  delegate,  over — 

18  "  (A)  the  life  of  such  individual  or  the  lives  of 

19  such  individual  and  his  spouse,  or 

20  "(B)   a  period  not  extending  beyond  the  life 

21  expectancy  of  such  individual  or  the  life  expectancy 

22  of  such  individual  and  his  spouse. 

23  "(7)    If  an  individual  for  whose  benefit  the  trust 

24  is  maintained  dies  before  his  entire  interest  has  been  dis- 

25  tributed  to  him,  or  if  distribution  has  been  commenced 
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1  as  provided  in  paragraph    (6)    to  his  surviving  spouse 

2  and  such  surviving;  spouse  dies  before  the  entire  interest 

3  lias  been  distributed  to  sueh  spouse,  the  entire  interest 

4  (or  the  remaining  part  of  such  interest  if  distribution 
f>  thereof  has  commenced)  will,  within  5  years  after  his 
f)  death   (or  the  death  of  the  surviving  spouse)  be  distrib- 

7  uted,  or  applied  to  the  purchase  of  an  immediate  annuity 

8  for  his  beneficiary  or  beneficiaries   (or  the  beneficiary  or 

9  beneficiaries  of  his  surviving  spouse)  which  will  be  pay- 

10  able  for  the  life  of  such  beneficiary  or  beneficiaries   (or 

11  for  a  term  certain  not  extending  beyond  the  life  expect- 

12  ancy  of  such  beneficiary  or  beneficiaries)  and  which  an- 

13  unity  will  be  immediately  distributed  to  such  beneficiary 

14  or  beneficiaries.  The  preceding  sentence  shall  have  no 

15  application   if   distributions   over   a   term   certain   com- 

16  menced  before  the   death  of  the  individual  for  whose 

17  benefit  the  trust  was  maintained  and  the  term  certain 

18  is  for  a  period  permitted  under  paragraph   (6) . 

19  "(b)  Individual  Retirement  Annuity.— For  pur- 

20  poses  of  this  section,  the  term  'individual  retirement  annuity' 

21  means  an  annuity  contract  issued  by  an  insurance  company 

22  which  meets  the  following  requirements: 

23  "(1)  The  contract  is  not  transferable  by  the  owner. 

24  "(2)   The  annual  premium  under  the  contract  will 

25  not  exceed  $1,500,  and  any  refund  of  premiums  will  be 
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1  applied  before  the  close  of  the  calendar  year  following 

2  the  year  of  the  refund  toward  the  payment  of  future  pre- 

3  miums  or  the  purchase  of  additional  benefits. 

4  "(3)   The  entire  interest  of  the  owner  will  be  dis- 

5  tributed  to  him  not  later  than  the  close  of  his  taxable 

6  year  in  which  he  attains  age  70£,  or  will  be  distrib- 

7  uted,  in  accordance  with  regulations  prescribed  by  the 

8  Secretary  or  his  delegate,  over — 

9  "  (A)  the  life  of  such  owner  or  the  lives  of  such 

10  owner  and  his  spouse,  or 

11  "(B)    a  period  not  extending  beyond  the  life 

12  expectancy  of  such  owner  or  the  life  expectancy  of 

13  such  owner  and  his  spouse. 

14  "  (4)  If  the  owner  dies  before  his  entire  interest  has 

15  been  distributed  to  him,  or  if  distribution  has  been  com- 

16  menced  as  provided  in  paragraph   (3)   to  his  surviving 

17  spouse  and  such  surviving  spouse  dies  before  the  entire 

18  interest  has  been  distributed  to  such  spouse,  the  entire 

19  interest  (or  the  remaining  part  of  such  interest  if  distribu- 

20  tion  thereof  has  commenced)  will,  within  5  years  after 

21  his  death  (or  the  death  of  the  surviving  spouse)  be  dis- 

22  tributed,  or  applied  to  the  purchase  of  an  immediate 

23  annuity  for  his  beneficiary  or  beneficiaries  (or  the  bene- 

24  ficiary  or  beneficiaries  of  his  surviving  spouse)    which 

25  will  be  payable  for  the  life  of  such  beneficiary  or  benefi- 


4198 


301 

1  ciaries   (or  for  a  term  certain  not  extending  beyond  the 

2  life  expectancy  of  such  beneficiary  or  beneficiaries)  and 

3  which  annuity  will  be  immediately  distributed  to  such 

4  beneficiary    or   beneficiaries.    The   preceding   sentence 

5  shall  have  no  application  if  distributions  over  a  term 

6  certain  commenced  before  the  death  of  the  owner  and 

7  the  term  certain  is  for  a  period  permitted  under  para- 

8  graph   (3). 

9  "  (5)  The  entire  interest  of  the  owner  is  nonforfeit- 

10  able. 

11  Such  term  does  not  include  such  an  annuity  contract  for  any 

12  taxable  year  of  the  owner  in  which  it  is  disqualified  on  the 

13  application  of  subsection  (e)   or  for  any  subsequent  taxable 

14  year. 

15  "(c)   Accounts  Established  by  Employers  and 

16  Certain  Associations  of  Employees.— A  trust  created 

17  or  organized  in  the  United  States  by  an  employer  for  the 

18  exclusive  benefit  of  his  employees  or  their  beneficiaries,  or  by 

19  an  association  of  employees   (which  may  include  employees 

20  within  the  meaning  of  section  401  (c)  (1)  )  for  the  exclusive 

21  benefit  of  its  members  or  their  beneficiaries,  shall  be  treated 

22  as  an  individual  retirement  account  (described  in  subsection 

23  (a)  ) ,  but  only  if  the  written  governing  instrument  creating 

24  the  trust  meets  the  following  requirements : 
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1  "  ( 1 )    The  trust  satisfies  the  requirements  of  para- 

2  graphs  (1)  through  (7)  of  subsection   (a). 

3  "  (2)  There  is  a  separate  accounting  for  the  interest 

4  of  each  employee  or  member. 

5  The  assets  of  the  trust  may  be  held  in  a  common  fund  for  the 
q    account  of  all  individuals  who  have  an  interest  in  the  trust. 

7  "(d)  Tax  Treatment  of  Distributions  — 

8  "  ( 1 )   In  general. — Except  as  otherwise  provided 

9  in  this  subsection,  any  amount  paid  or  distributed  out  of 
10  an  individual  retirement  account  dr  under  an  individual 
1  I  retirement  annuity,  shall  be  included  in  gross  income  by 

12  the  payee  for  the  taxable  year  in  which  the  payment  or 

13  distribution  is  received.  The  basis  of  any  person  in  such 

14  an  account  or  annuity  shall  be  zero. 

15  "(2)  Distributions  of  annuity  contracts.— 
1G  Paragraph  (1)  shall  not  apply  to  any  annuity  contract 

17  which  meets  the  requirements  of  paragraphs   (1),   (3), 

18  (4) ,  and  (5)  of  subsection  (b)  and  which  is  distributed 

19  from  an  individual  retirement  account.  Section  72  shall 

20  aPPty  to  any  sucn  annuity  contract,  and  for  purposes  of 
2i  section  72  the  investment  in  such  contract  shall  be  zero. 

22  "(3)   Rollover  contribution.— An   amount   is 

23  described  in  this  paragraph  as  a  rollover  contribution 

24  if  it  meets  the  requirements  of  subparagraphs   (A)   and 

25  (B). 
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1  "(A)  In  general.— Paragraph  (1)  shall  not 

2  aPPty  to  any  amount  paid  or  distributed  out  of  an 

3  individual  retirement  account  or  individual  retire- 

4  ment  annuity  to  an  individual  if — 

5  "  (i)   such  individual  is  a  person  for  whose 

6  benefit  the  account  is  maintained,  and 

7  "(u)   me  entire  amount  received   (includ- 

8  ing  any  property  other  than  money)    is  paid 

9  into  an  individual  retirement  account  or  individ- 

10  ual  retirement  annuity    (created  for  such  indi- 

11  vidual's  benefit)    not  later  than  the  60th  day 

12  after  the  day  on  which  he  receives  the  payment 

13  or  distribution. 

14  "(B)   Limitation.— This  subsection  shall  not 

15  aPply  t°  any  amount  received  by  an  individual  from 

16  an  individual  retirement  account  or  individual  re- 

17  tirement  annuity  if  at  any  time  during  the  3-year 

18  period  ending  on  the  day  of  such  receipt  such  in- 

19  dividual  received  any  other  amount  from  an  individ- 

20  ual    retirement    account    or    individual    retirement 

21  annuity  which  was  not  includible  in  his  gross  income 

22  because  of  the  application  of  this  paragraph. 

23  "(4)  Excess  contributions  returned  before 

24  due  date  of  return. — Paragraph  ( 1 )  shall  not  apply 

25  to   the  distribution   of  any  contribution  paid  during  a 
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1  taxable  year  to  an  individual  retirement  account  or  for 

2  an  individual  retirement  annuity  to  the  extent  that  such 

3  contribution  exceeds  the  amount  allowable  as  a  deduc- 

4  tion  under  section  219  if — 

5  "  (A)  such  distribution  is  received  on  or  before 

6  the  day  prescribed  by  law    (including  extensions) 

7  for  filing  such  individual's  return  for  such  taxable 

8  year, 

9  "  (B)    no  deduction  is  allowed  under  section 
10  219  with  respect  to  such  excess  contribution,  and 
H  "(C)   such  distribution  is  accompanied  by  the 
1 2  amount  of  net  income  attributable  to  such  excess 
]  3  contribution. 

14  Any  net  income  described  in  subparagraph   (C)   shall 

15  be  included  in  the  gross  income  of  the  individual  for 

16  the  taxable  year  in  which  received. 

17  "(e)   Tax  Treatment  of  Accounts  and  Annui- 

18  TIES  — 

19  "  (1)  Exemption  from  tax.— Any  individual  re- 

20  tirement  account  shall  be  exempt  from  taxation  under 

21  this  subtitle  unless  such  account  has  ceased  to  be  an 

22  individual  retirement  account  by  reason  of  paragraph 

23  (2) .  Notwithstanding  the  preceding  sentence,  any  such 

24  account  shall  be  subject  to  the  taxes  imposed  by  sec- 
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1  tion  511    (relating  to  imposition  of  tax  on  unrelated 

2  business  income  of  charitable,  etc.,  organizations) . 

3  "(2)     LOSS   OF  EXEMPTION   OF  ACCOUNT   WHERE 

4  EMPLOYEE  ENGAGES  IN  PROHIBITED  TRANSACTION.— 

5  "(A)    In  general.— If  during  any   taxable 

6  year  of  the  individual  for  whose  benefit  any  indi- 

7  vidual  reitrement  account  was  established  there  is 

8  any   transaction    described    in    subsection     (b)     or 

9  (g)  of  section  503,  such  account  shall  cease  to  be 
10  an  individual  retirement  account  as  of  the  first 
U  day  of  such   taxable   year.    For  purposes   of   this 

12  paragraph — 

13  "  (i)   the  individual  for  whose  benefit  any 

14  account  was  established  shall  be  treated  as  the 

15  creator  of  such  account,  and 

1G  "  (ii)    the   separate   account   for   any   in- 

17  dividual   within   an   individual    retirement   ac- 

18  count  maintained  by  an  employer  or  associa- 

19  tion  of  employees  shall  be  treated  as  a  sep- 

20  arate  individual  retirement  account. 

2i  "(B)    Account  treated  as  distributing 

22  all  its  assets. — In  any  case  in  which  any  ac- 

23  count   ceases   to   be   an   individual    retirement   ac- 

24  count  by  reason  of  subparagraph    (A)    as  of  the 
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1  first  day  of  any  taxable  year,  paragraph    (1)    of 

2  subsection    (d)    shall  apply  as  if  there  were  a  dis- 

3  tribution   on   such   first   day   in   an   amount   equal 

4  to  the  fair  market  value   (on  such  first  day)   of  all 

5  assets  in  the  account  (on  such  first  day) . 

6  "(3)   Effect  of  borrowing  on  annuity  con- 

7  tract. — If  during  any  taxable  year  the  owner  of  an 

8  individual  retirement  annuity  borrows  any  money  under 

9  or  by  use  of  such  contract,  the  contract  shall  cease  to 

10  be  an  individual  retirement  annuity  as  of  the  first  day 

11  of  such  taxable  year.  Such  owner  shall  include  in  gross 

12  income  for  such  year  an  amount  equal  to  the  fair  market 

13  value  of  such  contract  as  of  such  first  day. 

14  "(4)     LOSS    OF    EMPLOYER    DEDUCTIONS    WHERE 

15  EMPLOYER   ENGAGES   IN   PROHIBITED   TRANSACTION  — 

16  If  during  any  taxable  year  of  an  employer  there  is  any 

17  transaction  described  in  subsection   (b)   or   (g)   of  sec- 

18  tion   503    with    respect    to    any   individual    retirement 

19  account  maintained  by  such  employer,  all  deductions 

20  of  such  employer  for  compensation  paid  or  accrued  for 

21  such  taxable  year  and  for  all  prior  taxable  years  shall 

22  be   disallowed  to  the  extent  of  contributions   to   such 

23  individual  retirement   account  paid   during  such   year. 

24  For  purposes  of  this  paragraph,  the  employer  shall  be 
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1  treated  as   the   creator   of   each   individual   retirement 

2  account   maintained   by   him. 

3  "(f)  Penalty  Tax  on  Certain  Amounts  Included 

4  in  Gross  Income  Before  Age  59£  — 

5  "  ( 1 )  Early  distributions  from  an  individual 
G  retirement  account,  etc.— If  a  distribution  from  an 

7  individual  retirement  account  or  under  an  individual  rc- 

8  tirement  annuity  to  the  individual  for  whose  benefit  such 

9  account  or  annuity  was  established  is  made  before  such 

10  individual  attains  age  59y,  his  tax  under  this  chapter 

11  for  the   taxable  year  in  which  such  distribution  is  re- 

12  ceived  shall  be  increased  by  an  amount  equal  to  10  per- 

13  cent  of  the  amount  of  the  distribution  which  is  includible 

14  in  his  gross  income  for  such  taxable  year. 

15  "(2)    Disqualification  cases. — If  an  amount 

16  is  includible  in  gross  income  for  a  taxable  year  under 

17  subsection    (e)    and  the  taxpayer  has  not  attained  age 

18  59|  before  the  beginning  of  such  taxable  year,  his  tax 

19  under  this  chapter  for  such  taxable  year  shall  be  in- 

20  creased  by  an  amount  equal  to  10  percent  of  such  amount 

21  so  required  to  be  included  in  his  gross  income. 

22  "(3)    Disability   cases.— Paragraphs    (1)    and 

23  (2)   shall  not  apply  if  the  amount  paid  or  distributed, 

24  or  the  disqualification  of  the  account  or  annuity  under 
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J  subsection  (e) ,  is  attributable  to  the  taxpayer  becoming 

2  disabled  within  the  meaning  of  section  72  (m)  (7). 

3  "  (g)   Community    Property    Laws.— This    section 

4  shall  be  applied  without  regard  to  the  community  property 

5  laws  of  any  State. 

(i  "(h)  Custodial  Accounts.— For  purposes   of   this 

7  section,  a  custodial  account  shall  be  treated  as  a  trust  if  the 

8  assets  of  such  account  are  held  by  a  bank  (as  defined  in  sec- 

9  tion  401  (d)  (1)  or  another  person  who  demonstrates,  to  the 

10  satisfaction  of  the  Secretary  or  his  delegate,  that  the  man- 

11  ner  in  which  he  will  hold  the  assets  will  be  consistent  with 

12  the  requirements  of  this  section.  For  purposes  of  this  title, 

13  in  the  case  of  a  custodial  account  treated  as  a  trust  by  rea- 

14  son  of  the  preceding  sentence,  the  custodian  of  such  account 

15  shall  be  treated  as  the  trustee  thereof. 

16  "  (i)    Reports. — The  trustee  of  an  individual  retire- 

17  ment  account  or  the  issuer  of  an  individual  retirement  an- 

18  nuity  shall  submit  to  the  Secretary  or  his   delegate  such 

19  reports  regarding  contributions  to  such  amount  or  annuity 

20  distributions  from  such  account  or  annuity,  and  other  matters 

21  relating  to  such  account  or  annuity  as  may  be  required  by 

22  regulations   prescribed   by   the   Secretary   or   his    delegate 

23  Such  reports  shall  be  filed  at  such  time  and  in  such  manner 

24  as  may  be  required  by  such  regulations. 

25  "(j)  Cross  References.— 


4206 


309 

"(1)  For  tax  on  excess  contributions  to  individual  re- 
tirement accounts  or  annuities,  see  section  4973. 

"(2)  For  tax  on  certain  accumulations  in  individual 
retirement  accounts  or  annuities,  see  section  4974." 

1  (c)  Retirement  Bonds. — Subpart  A  of  part  I  of  sub- 

2  chapter  D  of  chapter   1    (relating  to  retirement  plans)    is 

3  amended  by  inserting  after  section  408  the  following  new 

4  section : 

5  "SEC.  409.  RETIREMENT  BONDS. 

6  "  (a)  Retirement  Bond.— For  purposes  of  this  section 

7  and  section  219  (a) ,  the  term  'retirement  bond'  means  a  bond 
S  issued  under  the  Second  Liberty  Bond  Act,  as  amended, 
9     which  by  ks  terms,   or  by  regulations   prescribed   by   the 

10  Secretary  under  such  Act — 

11  "(1)    provides  for  payment  of  interest,  or  invest- 

12  ment  yield,  only  on  redemption  ; 

13  "(2)  provides  that  no  interest,  or  investment  yield, 
H           is  payable  if  the  bond  is  redeemed  within   12  months 

15  after  the  date  of  its  issuance ; 

16  "(3)    provides  that  it  ceases  to  bear  interest,  or 

17  provide  investment  yield,  on  the  earlier  of — 

18  "(A)    the   date   on   which   the   individual   in 

19  whose  name  it  is  purchased  (hereinafter  in  this  sec- 

20  tion  referred  to  as  the  'registered  owner')    attains 

21  age  701;  or 

22  "  (B)    5  years  after  the   date   on   which   the 

23  registered  owner  dies,  but  not  later  than  the  date  on 
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1  which  he  would  have  attained  the  age   70-£  had 

2  he  lived; 

3  "  (4)    may  be  redeemed  before  the  death  of  the 

4  registered  owner  only  if  such  owner — 

5  "  ( A )  has  attained  age  59|, 

6  "(B)   has  become  disabled    (within  the  mean- 

7  ing  of  section  72  (m)  (7)  ) ,  or 

8  "(C)    tenders  the  bond  for  redemption  within 

9  12  months  after  the  date  of  its  issuance;  and 

10  "  (5)  is  not  transferable. 

11  "(b)  Income  Tax  Treatment  of  Bonds  — 

12  "(1)  In  general.— Except  as  otherwise  provided 

13  in  this  subsection,  on  the  redemption  of  a  retirement 

14  bond  the  entire  proceeds  shall  be  included  in  the  gross 

15  income  of  the  taxpayer  entitled  to  the  proceeds  on  re- 

16  demption.  If  the  registered  owner  has  not  tendered  it 

17  for  redemption  before  the  close  of  the  taxable  year  in 

18  which  he  attains  age  70|,  such  individual  shall  include 

19  in  his  gross  income  for  such  taxable  year  the  amount  of 

20  proceeds  he  would  have  received  if  the  bond  had  been 

21  redeemed  at  age  70£.  The  provisions  of  section  72   (re- 

22  lating  to  annuities)  and  section  1232  (relating  to  bonds 

23  and  other  evidences  of  indebtedness)   shall  not  apply  to 

24  a  retirement  bond. 

25  "  (2)  Basis. — The  basis  of  a  retirement  boDd  shall 

25-028  O  -  76  -  48  (Vol.  m) 
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1  be  zero,  whether  or  not  the  registered  owner  was  al- 

2  lowed  a  deduction  under  section  219  for  the  amount 

3  paid  for  the  bond. 

4  "(3)  Exceptions  — 

5  "(A)   Redemption  within  12  months.— If 

6  a  retirement  bond  is  redeemed  within  12  months 

7  after  the  date  of  its  issuance,  the  proceeds  shall  be 

8  excluded  from  gross  income  if  no  deduction  is  al- 

9  lowed  under  section  219  on  account  of  the  purchase 

10  of  such  bond. 

11  "(B)  Redemption  after  age  7  0|— If  a  re- 

12  tirement  bond  is  redeemed  after  the  close  of  the  tax- 

13  able  year  in  which  the  registered  owner  attains  age 

14  70£,  there  shall  be  included  in  gross  income  on 

15  the  redemption  of  the  bond  only  the  amount  by 
1G  which    the    proceeds    on    redemption    exceed    the 

17  amount  included  in  his  gross  income  for  such  tax- 

18  able  year." 

19  (d)    Excise    Tax    on    Excess    Contributions  — 

20  Chapter  43    (relating  to  qualified  pension,  etc.,  plans)    is 

21  amended  by  inserting  after  section  4972  the  following  new 

22  section : 

23  "SEC.  4973.  TAX  ON  EXCESS  CONTRIBUTIONS  TO  INDIVID- 

24  UAL  RETIREMENT  ACCOUNTS. 

25  "  (a)   Tax  Imposed.— In  the  case  of— 
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1  "(1)  any  individual  retirement  account  (within  the 

2  meaning  of  section  408  (a)  ) ,  or 

3  "(2)    any  individual   retirement  annuity    (within 

4  the  meaning  of  section  408  (b)  ) , 

5  established  for  the  benefit  of  any  individual,  there  is  hereby 

6  imposed  for  each  taxable  year  a  tax  in  an  amount  equal  to 

7  6  percent  of  the  amount  of  the  excess  contributions  to  such 

8  individual's  accounts  or  annuities  (determined  as  of  the  close 

9  of  the  taxable  year) .  The  tax  imposed  by  this  subsection 
10  shall  be  paid  by  such  individual. 

n  "(b)  Excess  Contributions.— For  purposes  of  this 

12  subsection,  in  the  case  of  individual  retirement  accounts  or 

13  individual  retirement  annuities,  the  term  'excess  contribu- 

14  tions'  means  the  sum  of — 

15  "(1)  the  excess  (if  any)  of — 

1(5  "(A)    the  amount  contributed  for  the  taxable 

17  year  to  the  accounts  or  for  the  annuities  (other  than 

18  a  rollover  contribution  described  in  section  402  (a) 

19  (5) ,  403  (a)  (4) ,  or  408  (d)  (3)  ) ,  over 

20  "(B)    the  amount  allowable   as   a  deduction 

21  under  section  219  for  such  contributions,  and 

22  "  (2)   the  amount  determined  under  this  paragraph 

23  for  the  preceding  taxable  year,  reduced  by  the  excess  (if 
21  any)  of  the  maximum  amount  allowable  as  a  deduction 
25  under  section  219  for  the  taxable  year  over  the  amount 
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1  contributed  to  the  accounts  or  for  the  annuities  for  the 

2  taxable  year  and  reduced  by  the  sum  of  the  distributions 

3  out  of  the  account   (for  the  taxable  year  and  all  prior 

4  taxable  years)  which  were  included  in  the  gross  income 

5  of  the  payee  under  section  408  (d)  (1) .  For  purposes  of 

6  this  paragraph,  any  contribution  which  is  distributed  out 

7  of  the  individual  retirement  account  or  individual  rerire- 

8  ment  annuity  in  a  distribution  to  which  section  408  (d) 

9  (4)    applies  shall  be  treated  as  an  amount  not  con- 
10  tributed." 

li  (e)  Excise  Tax  on  Excessive  Accumulations  — 

12  Chapter  43  is  amended  by  inserting  after  section  4973  the 

13  following  new  section: 

14  "SEC.  4974.  EXCISE  TAX  ON  CERTAIN  ACCUMULATIONS  IN 

15  INDIVIDUAL  RETIREMENT  ACCOUNTS  OR  AN- 
1(i  NUITIES. 

IT  "  (a)   Imposition  of  Tax.— If,  in  the  case  of  an  in- 

18  dividual    retirement   account    or   individual    retirement    an- 

19  nuity,   the  amount  distributed  during  the  taxable  year  of 

20  the  payee  is  less  than  the  minimum  amount  required  to  be 

21  distributed  under  section  408(a)     (6)    or    (7),  or  408(b) 

22  (3)    or    (4)    during  such  year,   there  is  hereby  imposed 

23  a  tax  equal  to  50  percent  of  the  amount  by  which  the  mini- 

24  mum  amount  required  to  be  distributed  during  such  year 


4211 


314 

1  exceeds  the  amount  actually  distributed  during  the  year.  The 

2  tax  imposed  by  this  section  shall  be  paid  by  such  payee. 

3  "(b)   Regulations—  For  purposes  of  this  section,  the 

4  minimum  amount  required  to  be  distributed  during  a  taxable 

5  year  under  section  408(a)    (6)    or    (7),  or  408(b)     (3) 

6  or   (4)   shall  be  determined  under  regulations  prescribed  by 

7  the  Secretary  or  his  delegate." 

8  (f)  Penalty  for  Failure  To  Provide  Reports  on 

9  Individual  Retirement  Accounts.— Subchapter  B  of 

10  chapter  68   (relating  to  assessable  penalties)   is  amended  by 

11  adding  at  the  end  thereof  the  following  new   section: 

12  "SEC.  6693.  FAILURE   TO  PROVIDE   REPORTS   ON   INDIVID- 

13  UAL     RETIREMENT     ACCOUNTS     OR     ANNU- 

14  ITIES. 

15  "(a)   The  person  required  by  section  408  (i)    to  file  a 

16  report   regarding  an   individual   retirement   account   or   in- 

17  dividual  retirement  annuity  at  the  time  and  in  the  manner  re- 

18  quired  by  section  408  (i)  shall  pay  a  penalty  of  $10  for  each 

19  failure  unless  it  is  shown  that  such  failure  is  due  to  reason- 

20  able  cause. 

21  "(b)    Deficiency  Procedures  Not  To  Apply  — 

22  Subchapter  B  of  chapter  63    (relating  to  deficiency  proce- 

23  dures  for  income,  estate,  gift,  and  certain  excise  taxes)   shall 

24  not  apply  to  the  assessment   or  collection   of  any   penalty 

25  imposed  by  subsection    (a) ." 
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1  (g)  Conforming  Amendments.— 

2  (1)   Section   37(c)  (1)     (denning   retirement   in- 

3  come)    is  amended — 

4  (A)   by  adding  at  the  end  of  subparagraph 

5  (E)   the  following:  "retirement  bonds  described  in 

6  section  409,  or". 

7  (B)    by   adding   the   following   new   subpara- 

8  graph : 

9  "(F)  an  individual  retirement  account  de- 
10  scribed  in  section  408(a)  or  an  individual  retire- 
n  ment   annuity   described   in   section   408(b),    or". 

12  (2)    The   second   sentence   of   section   46(a)  (3) 

13  and  the  second  sentence  of  section  50 A  (a)  (3)  are  each 

14  amended  by  striking  out  "tax  preferences) ,"  and  in- 

15  sorting  in  lieu  thereof  "tax  preferences) ,  section  408 

16  (e)    (relating  to  additional  tax  on  income  from  certain 

17  retirement  accounts) ,". 

18  (3)    The   third   sentence   of   section   901  (a)    is 

19  amended  by  striking  out  "tax  preferences) ,"  and  inscrt- 

20  ing  in  lieu  thereof  "tax  preferences) ,  against  the  tax  im- 

21  posed  for  the  taxable  year  by  section  408(e)    (relating 

22  to   additional    tax   on   income   from   certain   retirement 

23  accounts) ,". 

24  (4)   Subparagraph   (A)   of  section  56(a)  (2)   and 

25  paragraph   (1)   of  section  56(c)  are  each  amended  by 
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1  striking  out  "531"  and  inserting  in  lieu  thereof  "408  (f) , 

2  531,". 

:;  (5)  Section  402  (a)    (relating  to  taxability  of  bene- 

1  ficiaries  of  exempt  trust)   is  amended  by  inserting  after 

.">  paragraph  (4)  the  following  new  paragraph: 

(j  "(5)     Transfer    to    individual    retirement 

7  account. — In  the  case  of  an  employees'  trust  described 

8  in  section  401  (a)    which   is  exempt   from  tax   under 

9  section  501  (a) ,  if — 

10  "  (A)  the  balance  to  the  credit  of  an  employee 

11  is  paid  to  him  in  one  or  more  distributions  within 
V2  1  taxable  year  of  the  employee  on  account  of  his 

13  separation  from  the  sen-ice, 

14  "(B)  the  employee  transfers  all  the  property  he 

15  receives  in  such  distributions  to  an  individual  retire- 

16  ment  account  described  in  section  408(a)   or  to  an 

17  individual  retirement  annuity  described  in  section 

18  408  (b)  on  or  before  the  60th  day  after  the  day  on 

19  which  he  received  such  property,  to  the  extent  the 

20  fair  market   value   of  such   property   exceeds   the 

21  amount  referred  to  in  subsection    (e)  (1)  (D)  (i), 

22  and 

23  "(C)  the  amount  so  transferred  consists  of  the 
21  property  (other  than  money)  distributed,  to  the  ex- 
2;">  tent  that  the  fair  market  value  of  such  property  does 
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1  .   not  exceed  the  amount  required  to  be  transferred 

2  pursuant  to  subparagraph  (B), 

3  then  such  distributions  shall  not  be  includible  in  gross 

4  income  for  the  year  in  which  paid.  Such  transfer  shall  be 

5  treated  as  a  rollover  contribution  as  described  in  section 

6  408(d)(3)." 

7  (6)   Section  403  (a)     (relating  to  taxation  of  em- 

8  ployee  annuities)  is  amended  by  adding  after  paragraph 

9  ( 3 )  the  following  new  paragraph : 

10  "(4)    Transfer    to    individual    retirement 

11  account. — In  the  case  of  an  employees'  trust  described 

12  in  section  401  (a)  which  is  exempt  from  tax  under  sec- 

13  tion  501  (a),  if— 

14.  "  (A)   the  balance  to  the  credit  of  an  employee 

15  is  paid  to  him  in  one  or  more  distributions  within 

16  1  taxable  year  of  the  employee  on  account  of  his 

17  separation  from  the  service, 

18  "(B)    the  employee  transfers  all  the  property 

19  he  receives  in  such  distributions  to  an  individual 

20  account  described  in  section  408(a)   or  to  an  indi- 

21  vidual    retirement    annuity    described    in    section 

22  408(b)    on  or  before  the  60th  day  after  the  day 

23  on  which  he  received  such  property  to  the  extent 

24  the  fair  market  value  of  such  property  exceeds  the 
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1  amount  referred  to  in  subsection    (e)  (4)  (D)  (i), 

2  and 

3  "(C)    the   amount   so   transferred   consists   of 

4  the  property  distributed,  to  the  extent  that  the  fair 

5  market  value  of  such  property  does  not  exceed  the 

6  amount  required  to  be  transferred  pursuant  to  sub- 

7  paragraph  (B), 

8  then  such  transfer  shall  be  treated  as  a  rollover  con- 

9  tribution    (within  the  meaning  of  section  408(d)  (3), 

10  and  such  distributions  shall  not  be  includible  in  gross 

11  income  for  the  year  in  which  paid." 

12  (7)  Section  3401(a)  (12)    (relating  to  exemption 

13  from  collection  of  income  tax  at  source  on  certain  wages) 

14  is  amended  by  adding  at  the  end  thereof  the  following 

15  new  subparagraph : 

16  "(D)   for  a  payment  described  in  section  219 

17  (a)  if,  at  the  time  of  such  payment,  it  is  reasonable 

18  to  believe  that  the  employee  will  be  entitled  to  a 

19  deduction  under  such  section  for  such  payment;  or". 

20  (8)  Section  6047   (relating  to  information  relating 

21  to  certain  trusts  and  annuity  and  bond  purchase  plans) 

22  is  amended  by  redesignating  subsection    (d)   as  subsec- 

23  tion   (e)   and  by  inserting  after  subsection   (c)   the  fol- 

24  lowing  new  subsection: 
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1  "(d)   Other  Programs.— To  the  extent  provided  by 

2  regulations  prescribed  by  the  Secretary  or  his  delegate,  the 

3  provisions  of  this  section  shall  be  applicable  with  respect 

4  to  any  payment  described  in  section  219  (a)  and  to  transac- 

5  tions  of  any  trust  described  in  section  408  (a)   or  under  an 

6  individual  retirement  annuity  described  in  section  408  (b) ." 

7  (9)    Pension  plan  reserves.— Section  805(d) 

8  (1)    (relating  to  definition  of  pension  plan  reserves)  is 

9  amended  by  striking  out  "or"  at  the  end  of  subpara- 

10  graph   (C),  by  striking  out  "foregoing."  at  the  end  of 

11  subparagraph    (D)   and  inserting  in  lieu  thereof  "fore- 

12  g°mgl  or">  and  by  adding  at  the  end  thereof  the  follow- 

13  ing  new  subparagraph : 

14  "(E)    purchased  under  contracts  entered  into 

15  with  trusts  which  (as  of  the  time  the  contracts  were 

16  entered  into)   were  deemed  to  be  individual  retire- 

17  ment  accounts  described  in  section  408  (a)  or  under 

18  contracts  entered  into  with  individual  retirement  an- 

19  nuities  described  in  section  408(b)." 

20  (10)    Treatment  op  distribution  from  in- 

21  dividual  retirement  accounts. — Section   72    (re- 

22  lating  to  annuities)  is  amended — 

23  (A)     by    inserting   after   "501(a)"    in    sub- 

24  section    (m)  (4)  (A)    ",   an   individual  retirement 
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1  account  described  in  section  408(a),  an  individual 

2  retirement  annuity  described  in  section  408  (b)  ". 

3  (B)    by  striking  out  at  the  end  of  subsection 

4  (m)  (6)  "401  (c)  (3)  "  and  inserting  in  lieu  thereof 

5  "401  (c)  (3)   and  includes  an  individual  for  whose 
G  benefit  an  individual  retirement  account  or  annuity 

7  described  in  section  408  (a)  or  (b)  is  maintained". 

8  (11)  Basis  for  assets  held  for  certain  cox- 

9  tracts. — Section    801  (g)  (7)      (relating    to    basis    of 

10  assets    held    for    qualified    pension    plan    contracts)     is 

11  amended   by   striking  out   "or    (D)"   and   inserting  in 

12  lieu  thereof  "(D),  or  (E)  ". 

1:3  (h)  Clerical  Amendments  — 

1 '  ( 1 )  The  table  of  sections  for  part  VII  of  subchapter 


!'">  B  of  chapter  1  is  amended  by  striking  out  the  item  re- 


16 


lating  to  section  219  and  inserting  in  lieu  thereof  the 


17  following : 

"Sec.  219.  Retirement  savings. 
"Sec.  220.  Cross  references.'' 

18  (2)   The  table  of  sections  for  subpart  A  of  part  I 

19  of  subchapter  1)  of  chapter  1  is  amended  by  adding  at 

20  the  end  thereof  the  following: 

"Sec.  408.  Individual  retirement  accounts. 
"Sec.  409.  Retirement  bonds.". 

21  (3)   The  table  of  sections  for  chapter  43  is  amended 

22  by  inserting  after  the  item  relating  to  section  4972  the 

23  following  new  items : 
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"Sec.  4973.  Tax  on  excess  contributions  to  individual  retire- 
ment accounts. 

"Sec.  4974.  Tax  on  certain  accumulations  in  individual  re- 
tirement accounts.". 

1  (i)  Effective  Date.— The  amendments  made  by  sub- 

2  section    (a)    shall  apply  to  taxable  years  beginning  after 

3  December  31,  1973.  The  amendments  made  by  this  section 

4  (other  than  subsection    (a)  )    shall  take  effect  January  1, 

5  1974. 

6  SEC.  2003.  LIMITATIONS    ON    BENEFITS    AND    CONTRIBU- 

7  TIONS. 

8  (a)  Plan  Requirements.— 

9  (1)   Section  401(a)    (relating  to  requirements  for 

10  qualification)    is  amended  by  inserting  after  paragraph 

11  ( 15)  the  following  new  paragraph : 

12  "(16)   A  trust  shall  not  constitute  a  qualified  trust 

13  under  this  section  unless  the  plan  of  which  such  trust  is 

14  a  part  provides  for  benefits  or  contributions  which  do 
1*>  not  exceed  the  limitations  of  section  415." 

16  (2)  Subpart  B  of  part  I  of  subchapter  D  of  chapter 

17  1  is  amended  by  inserting  after  section  414  the  following 

1 8  new  section : 

VJ     "SEC.  415.  LIMITATIONS    ON    BENEFITS    AND    CONTRIBU- 

20  TIONS  UNDER  QUALIFIED  PLANS. 

21  "  (a)  General  Rule.— 
"  ( 1 )  Trusts. — A  trust  which  is  a  part  of  a  pen- 


oo 
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1  sion,  profit-sharing,  or  stock  bonus  plan  shall  not  con- 

2  stitute  a  qualified  trust  under  section  401  (a)   if— 

3  "  (A)  in  the  case  of  a  defined  benefit  plan,  the 

4  plan  provides   for  the   payment   of  benefits   with 

5  respect  to  a  participant  which  exceed  the  limita- 

6  tion  of  subsection  (b), 

7  "(B)  in  the  case  of  a  defined  contribution  plan, 

8  under  the  plan  contributions  and  other  additions 

9  with  respect  to  any  participant  for  any  taxable  year 

10  exceed  the  limitation  of  subsection  (c) ,  or 

11  "  (C)   in  any  case  in  which  an  individual  is  a 

12  participant  in  both  a  defined  benefit  plan  and  a  de- 

13  fined  contribution  plan  maintained  by  the  employer, 

14  the   trust  has   been   disqualified   under   subsection 

15  (e)(5). 

16  "(2)   Section  applies  to  certain  annuities 

17  and  accounts. — In  the  case  of — 

18  "(A)   an  employee  annuity  plan  described  in 

19  section  403  (a), 

20  "(B)    anY  annuity  contract  described  in  sec- 

21  tion  403(b), 

22  "(C)    an    individual    retirement    account    de- 

23  scribed  in  section  408  (a) ,  or 

24  "  (D)    an   individual   retirement   annuity    dc- 

25  scribed  in  section  408(b), 


4220 


323 

1  such  contract,  annuity  plan,  account,  or  annuity  shall 

2  not  be  considered  to  be  described  in  section  403  (a) , 

3  403(b),   408(a),   or  408(b),   as  the  case  may  be, 

4  unless   it   satisfies   the  requirements   of   subparagraph 

5  (A)   or  subparagraph   (B)   of  paragraph   (1),  which- 

6  ever  is  appropriate,  and  has  not  been  disqualified  under 

7  subsection   (e)  (5).  In  the  casexof  an  annuity  contract 

8  described   in   section  403(b),   the   preceding   sentence 

9  shall  apply  only  to  the  portion  of  the  annuity  contract 

10  which  exceeds  the  limitation  of  subsection    (b)    or  the 

11  limitation  of  subsection    (c),  whichever  is  appropriate, 

12  and  the  amount  of  the  contribution  for  such  portion 

13  shall  reduce  the  exclusion  allowance  as  provided  in  sec- 

14  tion 403(b)  (2). 

15  "(b)   Limitation  for  Defined  Benefit  Plans.— 

16  "  ( 1 )  In  general.— Benefits  with  respect  to  a  par- 

17  ticipant  exceed  the  limitation  of  this  subsection  if,  when 

18  expressed  as  an  annual  benefit   (within  the  meaning  of 

19  paragraph  (2) ) ,  such  annual  benefit  is  greater  than  the 

20  lesser  of— 

21  "(A)   $75,000,  or 

22  "  (B)    100  percent  of  the  participant's  average 

23  compensation  for  his  high  3  years. 

24  "(2)  Annual  benefit.— 

25  "(A)    In  general.— For  purposes  of  para- 
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1  graph  ( 1 ) ,  the  term  'annual  benefit'  means  a  bene- 

2  fit  payable  annually  in  the  form  of  a  straight  life  an- 

3  unity   (with  no  ancillary  benefits)   under  a  plan  to 

4  which  employees  do  not  contribute. 

5  *  "  (B)    Adjustment    for    certain    other 

6  FORMS  OF  BENEFITS  OR  FOR  EMPLOYEE  CONTRIBU- 

7  tions. — If  the  benefit  under  the  plan  is  payable  in 

8  any  form  other  than  the  form  set  forth  in  subparn- 

9  graph    (A),  or  if  the  employees  contribute  to  the 

10  plan,  the  determination  as  to  whether  the  limitation 

11  set  forth  in  paragraph   (1)   has  been  satisfied  shall 

12  be  made,  in  accordance  with  regulations  prescribed 

13  by  the  Secretary  or  his  delegate,  by  adjusting  such 

14  benefit  so  that  it  is  equivalent  to  the  benefit  referred 

15  to  in  subparagraph  (A).  For  purposes  of  this  sub- 

16  paragraph,  any  ancillary  benefit  which  is  not  di- 

17  rectly  related  to  retirement  income  benefits  shall 

18  not  be  taken  into  account;  and  that  portion  of  any 

19  joint  and  survivor  feature  which  constitutes  a  quali- 

20  fled  joint  and  survivor  annuity  shall  not  be  taken 

21  into  account. 

22  "  (C)  Adjustment  to  $75,000  limit  where 

23  BENEFIT   BEGINS   BEFORE   AGE    55.— If   the    retire- 

24  ment  income  benefit  under  the  plan  begins  before 

25  age  55,  the  determination  as  to  whether  the  $75,000 
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1,  limitation  set  forth  in  paragraph  (1)  (A)  has  been 

2  satisfied  shall  be  made,  in  accordance  with  regula- 

3  tions  prescribed  by  the  Secretary  or  his  delegate,  by 

4  adjusting  such  benefit  so  that  it  is  equivalent  to  such 

5  a  benefit  beginning  at  age  55. 

6  "  (D)  Qualified  joint  and  survivor  bene- 

7  fit. — For  purposes   of   this   paragraph,    the   term 

8  'qualified  joint  and  survivor  benefit'  means  a  form 

9  of  benefit  under  which  (i)  there  is  a  joint  and  sur- 

10  vivor  annuity  for  the  benefit  of  the  participant  and 

11  his  spouse,  and  (ii)  the  benefit  payable  to  the  sur- 

12  vivor  is  not  greater  than  the  benefit  which  would 

13  be  payable  if  both  the  participant  and  his  spouse 

14  were  alive. 

15  "(3)   Average    compensation    for    high    3 

16  years. — For  purposes  of  paragraph  (1),  a  participant's 

17  high  3  years  shall  be  the  period  of  consecutive  calendar 

18  years    (not  more  than  -3)   during  which  the  participant 

19  was  both  an  active  participant  in  the  plan  and  had  the 

20  greatest  aggregate  compensation  from  the  employer.  In 

21  the  case  of  an  employee  within  the  meaning  of  section 

22  401  (c)  (1),  the  preceding  sentence  shall  be  applied  by 

23  substituting  for  'compensation  from  the  employer'  the 

24  participant's  earned  income  (within  the  meaning  of  sec- 

25  tion  401  (c)  (2)   but  determined  without  regard  to  any 

26  exclusion  under  section  911) . 
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1  "  (4)  Total  annual  benefits  not  in  excess 

2  of  $10,000. — Notwithstanding  the  preceding  provisions 

3  of  this  subsection,  the  benefits  payable  with  respect  to  a 

4  participant   under   any    defined   benefit   plan    shall   be 

5  deemed  not  to  exceed  the  limitation  of  this  subsection 

6  if— 

7  "  (A)   the  retirement  benefits  payable  with  re- 

8  spect  to  such  participant  under  such  plan  and  under 

9  all  other  defined  benefit  plans  of  the  employer  do 

10  not  exceed  $10,000  for  the  plan  year,  and  do  not 

11  exceed  $10,000  for  any  prior  plan  year,  and 

12  "(B)   tne  employer  has  not  at  any  time  main- 

13  tained  a  defined  contribution  plan  in  which  the  par- 

14  ticipant  participated. 

15  "(5)    Reduction  for  service  less  than   io 

16  years. — In  the  case  of  an  employee  who  has  less  than 

17  10  years  of  service  with  the  employer,  the  limitation 

18  referred  to  in  paragraph  ( 1 ) ,  and  the  limitation  referred 

19  to  in  paragraph   (4),  shall  be  the  limitation  determined 

20  under  such  paragraph    (without   regard   to   this   para- 

21  graph) ,  multiplied  by  a  fraction,  the  numerator  of  which 

22  is  the  number  of  years  (or  part  thereof)  of  service  with 

23  the  employer  and  the  denominator  of  which  is  10. 

24  "(c)     Limitation    for    Defined     Contribution 

25  Plans  — 

25-028  O  -  76  -  49  (Vol.  m) 
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1  "  ( 1 )  In  general.— Contributions  and  other  addi- 

2  tions  with  respect  to  a  participant  exceed  the  limitation 

3  of  this  subsection  if,  when  expressed  as  an  annual  ad- 

4  dition  to  the  participant's  account   (within  the  meaning 

5  of  paragraph  (2)  ) ,  such  annual  addition  is  greater  than 

6  the  lesser  of — 

7  "(A)  $25,000,  or 

8  "(B)   25  percent  of  the  participant's  compen- 

9  sation. 

10  "(2)  Annual  addition.— For  purposes  of  para- 

11  graph  ( 1 ) ,  the  term  'annual  addition'  means  the  sum  for 

12  any  year  of — 

13  "(A)  employer  contributions, 

14  "(B)  the  lesser  of— 

15  "  (i)   the  amount  of  the  employee  contri- 

16  butions  in  excess  of  6  percent  of  his  oompensa- 

17  tion,  or 

18  "(u)    one-half  of  the  employee  contribu- 

19  tions,  and 

20  "(C)   forfeitures. 

21  "(3)    Participant's  compensation.— For  pur- 

22  poses  of  paragraph  ( 1 ) ,  the  term  'participant's  compen- 

23  sation'  means  the  compensation  of  the  participant  from 

24  the  employer  for  the  year.  In  the  case  of  an  employee 

25  within  the  meaning  of  section  401  (c)  (1),  the  preced- 
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1  ing  sentence  shall  be  applied  by  substituting  for  'com- 

2  pensation  of  the  participant  from  the  employer'  the  par- 

3  ticipant's  earned  income   (within  the  meaning  of  section 

4  401  (c)  (2)   but  determined  without  regard  to  any  ex- 

5  elusion  under  section  911). 

6  "(4)  Special  rule  for  section  403(b)   con- 

7  TRACTS      PURCHASED       BY       EDUCATIONAL       IXSTITU- 

8  tioxs. — In  applying   paragraph    (1)  (B)    in   the   case 

9  of  amounts  contributed  for  an  annuity  contract  described 

10  in  section  403  (1))  for  the  year  in  which  occurs  a  partici- 

11  pant's   separation   from   service    for   an    educational    in- 

12  stitution    (within  the  meaning  of  section   151(e)  (4)). 

13  the  amount  taken  into  account  under  paragraph   (1)  (B) 

14  shall  be  not  less  than  the  amount  of  the  exclusion  allow- 

15  ance   which   would   be    determined   under   section    403 

16  (b)  (2)    (without  regard  to  this  section)   for  the  parti- 

17  cipant's  taxable  year  in  which  such  separation  occurs  if — 

18  "(A)    the  participant's  years  of  service  were 

19  computed  only  by  taking  into  account  his  service 

20  for  the  employer  during  the  4-year  period  ending  on 

21  the  date  of  such  separation,  and 

22  .  "  (B)  the  participant's  includible  compensation 

23  were  an  amount  equal  to  one-fourth  of  the  aggre- 

24  gate  amount  of  compensation  for  such  4-year  period 

25  which  is  received  from  the  educational   institution 
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1  and  which  is  includible  in  gross  income   (computed 

2  without   regard  to  sections    105(d)    and  911    and 

3  computed  by  excluding  any  amount  contributed  by 

4  the   employer  for  any   annuity   contract    to   which 

5  section  403  (b )  applie- 1 . 

6  Thi>  paragraph  shall  apply  only  if  the  taxpayer  elects 

7  its  application  at  the  time  and  in  the  manner  provided 

8  under  regulations  prescribed  by   the   Secretary   or  his 

9  delegate.   Not  more   than   one   election   may   be   made 

10  under  this  paragraph   with   respect  to   any   individual. 

11  "(d)  Cost-of-living  Adjustments  — 

12  "'  ( 1 )   In  general. — The  Secretary  or  his  delegate 

13  shall  adjust  annually— 

14  "(A)    the  $75,000  amount  in  subsection   (b) 

15  (D(A), 

16  "(B)    the  $25,000  amount  in  subsection    (c) 

17  (1)  (A),  and 

18  *'(C)    in  the  case  of  a  participant  who  is  sep- 

19  arated  from  the  service,  the  amount  taken  into  ac- 

20  count  under  subsection  (b)  (1)  (B), 

21  for  increases  in   the  cost  of  living  in  accordance  with 

22  regulations  prescribed  by  the  Secretary  or  his  delegate. 

23  Such   regulations   shall   provide   for   adjustment    proce- 

24  dures  which  are  similar  to  the  procedures  used  to  ad- 

25  just  primary  insurance  amounts  under  section  215  (i) 

26  (2)  (A)  of  the  Social  Security  Act. 
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1  "(2)   Base  periods.— The  base  period  taken  into 

2  account — 

3  "(A)   for  purposes  of  subparagraphs   (A)   and 

4  (B)   of  paragraph   (1)   shall  be  the  calendar  quar- 

5  ter  beginning  October  1,  1973,  and 

6  "(B)    for  purposes  of  subparagraph    (C)    of 

7  paragraph    (1)    shall  be  the  last  calendar  quarter 

8  of  the  calendar  year  before  the  calendar  year  in 

9  which  the  participant  is  separated  from  the  service. 

10  "(e)    Limitation   in   Case  ok   Defined  Benefit 

11  Plan   and  Defined   Contribution   Plan   for   Same 

12  Employee  — 

13  "  ( 1 )  In  general. — In  any  case  in  which  an  indi- 

14  vidual  is  a  participant  in  both  a  defined  benefit  plan  and 

15  a  defined  contribution  plan  maintained  by  the  employer, 

16  the  sum  of  the  defined  benefit  plan  fraction  and  the 

17  defined  contribution  plan  fraction  for  any  year  shall  not 

18  exceed  1.4. 

19  _     "(2)    Defined  benefit  plan  fraction— For 

20  purposes  of  this  subsection,  the  defined  benefit  plan  frac- 

21  tion  for  any  year  is  a  fraction — 

22  "  (A)   the  numerator  of  which  is  the  projected 

23  benefit  of  the  participant  under  the  plan    (deter- 

24  mined  as  of  the  close  of  the  year) ,  and 

25  "(B)  the  denominator  of  which  is  the  projected 
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1  benefit   of  the  participant  under  the  plan    (deter- 

2  rained  as  of  the  close  of  the  year)  if  the  plan  pro- 

3  vided  the  maximum  benefit  allowable  under  sub- 

4  section    (b) . 

5  For  purposes  of  this  paragraph,  the  term  'benefit'  means 

6  an  annual  benefit  as  defined  in  subsection   (b)  f2). 

7  "(3)  Defined  contribution  plan  fra»  iion.— 

8  For  purposes  of  this  subsection,  the  defined  contribution 

9  plan  fraction  for  any  year  is  a  fraction — 

10  "  (A)   the  numerator  of  which  is  the  sum  of  the 

11  annual  additions  to  the  participant's  account  as  of 

12  the  close  of  the  year,  and 

13  "(B)    the  denominator  of  which  is  the  sum  of 

14  the  maximum  amount  of  annual  additions  to  such 

15  account  which  could  have  been  made  under  sub- 
section   (c)    for  such  year  and  for  each  prior  year 

IT  of  service  with  the  employer. 

18  "(4)   Special  transition  rules  for  defined 

19  contribution  fraction. — In  applying  paragraph  (3) 

20  with   respect    to   years   beginning   before    January    1, 

21  1976— 

22  "  (A)  the  aggregate  amount  taken  into  account 

23  under  paragraph   (3)  (A)   shall  not  exceed  the  ag- 

24  gregate  amount  taken  into  account  under  paragraph 

25  (3)  (B),and 
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1  "(B)    the   amount   taken   into   account  under 

2  subsection   (c)  (2)  (B)  (i)   for  any  year  concerned 

3  shall  be  an  amount  equal  to — 

4  "  (i)    the  excess  of  the  aggregate  amount 

5  of  employee  contributions  for  all  years  begin- 

6  ning  before  January  1,  1976,  during  which  the 

7  employee  was  an  active  participant  of  the  plan, 

8  over  10  percent  of  the  employee's  aggregate 

9  compensation  for  all  such  years,  multiplied  by 

10  "  (ii)  a  fraciion  the  numerator  of  which  is  1 

11  and  the  denominator  of  which  is  the  number 

12  of  years  beginning  before   January    1,    1976, 

13  during  which  the  employee  was  an  active  par- 

14  ticipant  in  the  plan. 

15  Employee  contributions  made  on  or  after  October  2, 

16  1973,  shall  be  taken  into  account  under  subparagraph 

17  (B)    of  the  preceding  sentence  only  to  the  extent  that 

18  the  amount  of  such  contributions  does  not  exceed  the 

19  maximum   amount   of   contributions    permissible    under 

20  the  plan  as  in  effect  on  October  2, 1973. 

21  "(5)      Disqualification     of     trusts     and 

22  plans.— If,  but  for  this  paragraph,  the  sum  referred  to 

23  in  paragraph  (1)  would  exceed  1.4,  the  Secretary  or  his 

24  delegate  shall,  under  regulations,  disqualify  one  or  more 

25  trusts,  one  or  more  plans,  or  both,  until  such  sum  does 
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1  not  exceed  1.4.  In  addition  to  taking  into  account  such 

2  other  factors  as  may  be  necessary  to  cany  out  the  pur- 

3  poses  of  this  subsection,  the  regulations  prescribed  under 

4  this  paragraph  shall  provide  that — 

5  "(A)    no  plan  which  has  terminated  shall  be 

6  disqualified  until  all  other  plans  have  been  disquali- 

7  fied,  and 

8  "(B)   the  plan   (or  combination  of  plans)  hav- 

9  ing  the  least  number  of  participants  shall  be  dis- 

10  qualified  first. 

11  "(6)   Special  rules  for  sections  403(b)  and 

12  4  0  8.— For   purposes    of   this    subsection,    any   annuity 

13  contract  described  in  section  403(b),   any  individual 

14  retirement  account  described  in  section  408(a),   and 

15  any  individual  retirement  annuity  described  in  section 

16  408(b)   for  the  benefit  of  a  participant  shall  be  treated 

17  as  a  defined  contribution  plan  maintained  by  each  em- 

18  ployer  with  respect  to  which  the  participant  has   the 

19  control  required  under  subsection   (b)   or   (c)   of  section 

20  414    (as  modified  by  subsection    (h)).  In  the  case  of 

21  any  annuity  contract  described  in  section  403(b),  the 

22  amount  of  the   contribution   disqualified   by  reason   of 

23  paragraph  (5)  of  this  subsection  shall  reduce  the  exclu- 

24  .{on  allowance  ;i>  provided  in  section  4o:5(l>)  (2). 
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1  "  (f )  Combining  of  Plans.— 

2  "  ( 1 )  In  general. — For  purposes  of  applying  the 

3  limitations  of  subsections  (b) ,  (c) ,  and  (e)    (other  than 

4  subsection  (e)  (5)  )  — 

5  "  (A)  all  defined  benefit  plans  (whether  or  not 

6  terminated)  of  an  employer  shall  be  treated  as  one 

7  defined  benefit  plan,  and 

8  "  (B)    all  defined  contribution  plans    (whether 

9  or  not  termiiu-vcd)   of  an  employer  shall  be  treated 

10  as  one  defined  contribution  plan. 

11  "(2)   Annual  compensation  taken  into  ac- 

12  COUNT  FOR  defined  benefit  plans.— If  the  employer 

13  has  more  than  one  defined  benefit  plan — 

14  "(A)   subsection  (b)  (1)  (B)  shall  be  applied 

15  separately  with  respect  to  each  such  plan,  but 

16  "(B)    in  applying  subsection    (b)  (1)  (B)    to 

17  the  aggregate  of  such  defined  benefit  plans  for  pur- 

18  poses  of  this  subsection,  the  high  3  years  of  coin- 

19  pensation  taken  into  account  shall  be  the  period  of 

20  consecutive  calendar  years   (not  more  than  '.])   dur- 

21  ing  which  the  individual  had  the  greatest  aggregate 

22  compensation  from  the  employer. 

23  "  (g)   Payment  of  Additional  Benefits.— Nothing 

24  in  this  section  or  section  412  shall  be  construed  to  require  the 

25  disqualification  of  any  plan  solely  by  reason  of  the  provision 
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1  of  benefits  for  any  individual  in  addition  to  the  benefits  which 

2  may  be  provided  under  the  limitations  of  subsections    (b), 

3  (c),  and   (e)   if  the  contributions  of  the  employer  for  the 

4  purpose  of  providing  such  additional  benefits  are  not  allow- 

5  able  as  a  deduction  to  the  employer  before  they  are  includible 

6  in  the  gross  income  of  the  individual. 

7  "(h)  50  Percent  Control.— For  purposes  of  apply- 

8  ing  subsections   (b)  and   (c)   of  section  414  to  this  section, 

9  the  phrase  'more  than  50  percent'  shall  be  substituted  for  the 

10  phrase  'at  least  80  percent'  each  place  it  appears  in  section 

11  1563(a)(1). 

12  "  (i)  Records  Not  Available  for  Past  Periods  — 

13  Where  for  the  period  before  January  1,  1976,  or   (if  later) 

14  the  first  day  of  the  first  plan  year  of  the  plan,  the  records 

15  necessary  for  the  application  of  this  section  are  not  avail- 

16  able,  the  Secretary  or  his  delegate  may  by  regulations  pre- 

17  scribe  alternative  methods  for  determining  the  amounts  to 

18  be  taken  into  account  for  such  period." 

19  (b)   Limit  on  Employer  Deductions.— The  second 

20  sentence  of  section  404(a)  (3)  (A)     (relating  to  limits  on 

21  deductible  contributions)  is  amended  by  striking  out  "bene- 

22  ficiaries   under   the    plan."    and   inserting    in    lieu    thereof 

23  "beneficiaries  under  the  plan,  but  the  amount  so  deductible 

24  under  this  sentence  in  any  one  succeeding  taxable  year  to- 

25  gether  with  the  amount  so  deductible  under  the  first  sentence 
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1  of  this  subparagraph  shall  not  exceed  25  percent  of  the  com- 

2  pensation  otherwise  paid  or  accrued  during  such  taxable  year 

3  to  the  beneficiaries  under  the  plan." 

4  (c)     Certain    Annuity    and    Bond    Purchase 

5  Plans  — 

6  (1)   Section  404(a)  (2)     (relating  to  the  general 

7  rule  for  deduction  for  employee  annuities)    is  amended 

8  by  striking  out  "(15)"  and  inserting  in  lieu  thereof 

9  "(15),  (16), and  (19)". 

10  (2)   Section  405(a)  (1)    (relating  to  requirements 

11  for  qualified  bond  purchase  plans)   is  amended  by  strik- 

12  ing  out  "and   (8) ,"  and  inserting  in  lieu  thereof  "  (8) , 

13  (16),  and  (19)". 

14  (3)    Section  805(d)  (1)  (C)     (relating  to  pension 

15  plan  reserves)  is  amended  by  striking  out  "and   (15)" 

16  and  inserting  in  lieu  thereof  "  (15) ,    (16),  and    (19)". 

17  (4)    Section    403(b)(2)      (relating    to    exclusion 

18  allowance)   is  amended  by  adding  at  the  end  thereof  the 

19  following  new  sentence:   "The  exclusion  allowance  for 

20  any  employee  for  the  taxable  year  shall  be  reduced  to 

21  the  maximum  amount  not  disqualified  by  section  415 

22  (relating    i<>    limitations    <>n     benefits    and    rontribu- 

23  tions  under  qualified  plans) ." 

24  (d)  Effective  Date.— 

25  (1)    General  rule.— The  amendments  made  by 

26  this  section  shall  apply  to  contributions  made  or  benefits 
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1  accrued  in  years  beginning  after  December  31,  1975. 

2  (2)    Transition  rule  for  defined  benefit 

3  plans. — In  the  case  of  an  individual  who  was  an  active 

4  participant  in  a  defined  benefit  plan  on  October  2,  1973, 

5  if— 

6  (A)  the  annual  benefit  (within  the  meaning  of 

7  section  415(b)  (2)   of  the  Internal  Revenue  Code 

8  of  1954)  payable  to  such  participant  on  retirement 

9  does  not  exceed  100  percent  of  his  annual  rate  of 

10  compensation  on  such  date,  and 

11  (B)   such  annual  benefit  is  no  greater  than  the 

12  annual  benefit  which  would  have  been  payable  to 

13  such  participant  on  retirement  if   (i)   all  the  terms 

14  and  conditions  of  such  plan  in  existence  on  such 

15  date  had  remained  in  existence  until  such  retire- 

16  ment,  and  (ii)  his  compensation  taken  into  account 

17  for  any  period  after  October  2,  1973,  had  not  ex- 

18  ceeded  his  annual  rate   of  compensation  on  such 

19  date, 

20  then  such  annual  benefit  shall  be  treated  as  not  exceed- 

21  ing  the  limitation  of  subsection   (b)   of  section  415  of 

22  the  Internal  Revenue  Code  of  1954. 

23  SEC.  2004.  TAXATION  OF  CERTAIN  LUMP  SUM  DISTRIBU- 

24  TIONS. 

25  (a)  Treatment  of  Total  Distributions.— Section 
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1  402(e)    (relating  to  certain  plan  terminations)   is  amended 

2  to  read  as  follows : 

3  "(e)  Tax  on  Lump  Sum  Distributions  — 

4  "(1)   Imposition  of  separate  tax  on  lump 

5  sum  distributions  — 

6.  "(A)    Separate  tax.— There  is  hereby  im- 

7,  posed  a  tax  (in  the  amount  determined  under  sub- 

8  paragraph  (B)  )  on  the  ordinary  income  portion  of 

9  a  lump  sum  distribution. 

10;  "(B)  Amount  of  tax.— The  amount  of  tax 

11  imposed  by  subparagraph    (A)    for  any   taxable 

12,  year  shall  be  an  amount  equal  to  the  amount  of  the 

13  initial  separate  tax  for  such  taxable  year  multiplied 

14  by  a  fraction,  the  numerator  of  which  is  the  ordinary 

15  income  portion  of  the  lump  sum  distribution  for  the 

16  taxable  year  and  the  denominator  of  which  is  the 

17  total  taxable  amount  of  such  distribution  for  such 

18  year. 

19  "(C)    Initial  separate  tax.— The  initial 

20  separate  tax  for  any  taxable  year  is  an  amount  equal 

21  to  10  times  the  tax  which  would  be  imposed  by 

22  subsection  (c)  of  section  1  if  the  recipient  were  an 

23  individual  referred  to  in  such  subsection  and  the  tax- 

24  able  income  were  an  amount  equal  to  one-tenth  of 

25  the  excess  of — 
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1  "  (i)  the  total  taxable  amount  of  the  lump 

2  sum  distribution  for  the  taxable  year,  over 

3  "  (ii)   the  minimum  distribution  allowance. 

4  "(D)      Minimum     distribution     allow- 

5  ance. — For  purposes  of  this  paragraph,  the  mini- 

6  mum  distribution  allowance  for  the  taxable  year  is 

7  an  amount  equal  to — 

8  "(i)   the  lesser  of  $10,000  or  one-half  of 

9  the  total  taxable  amount  of  the  lump  sum  dis- 

10  tribution  for  the  taxable  year,  reduced  (but  not 

11  below  zero)  by 

12  "(ii)    20  percent  of  the  amount   (if  any) 

13  by  which  such  total  taxable  amount  exceeds 

14  $20,000.     • 

15  "(E)  Liability  for  tax.— The  recipient  shall 

16  be  liable  for  the  tax  imposed  by  this  paragraph. 

17  "(2)   Multiple  distributions  and  distribu- 

18  tions  OF  annunity  contracts.— In  the  case  of  any 

19  recipient  of  a  lump  sum  distribution  for  the  taxable  year 

20  with  respect  to  whom  during  the  6-taxable-year  period 

21  ending  on  the  last  day  of  the  taxable  year  there  has  been 

22  one  or  more  other  lump  sum  distributions  after  December 

23  31,  1973,  in  computing  the  tax  imposed  by  paragraph 

24  (1)  (A),  the  total  taxable  amounts  of  all  such  distribu- 
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1  tions    during    such     6-taxable-year    period    shall     be 

2  aggregated,    hut    the    amount    of    tax    so    computed 

3  shall    he    reduced    by    the    sum    of     (A)     the    amount 

4  of  the  tax  imposed  by  paragraph    (1)  (A)    paid   with 

5  respect  to  such  other  distrihutions,  plus    (B)    that  por- 

6  tion  of  the  tax  on  the  a<><>Tegated  total  taxable  amounts 

7  which    is   attributable    to   annuity    contracts.    For   pur- 

8  poses  of  this  paragraph,  a  beneficiary  of  a  trust  to  whicli 

9  a  lump  sum  distribution  is  made  shall  be  treated  as  the 

10  recipient  of  such  distribution  if  the  beneficiary  is  an  em- 

11  ployee    (including  an  employee  within  the  meaning  of 

12  section  401(c)  (1))    with  respect   to  the  plan  under 

13  which  the  distribution  is  made  or  if  the  beneficiary  is 

14  treated  as  the  owner  of  such  trust  for  purposes  of  subpart 

15  E  of  part  I  of  subchapter  J.  In  the  case  of  the  distribution 

16  of  an  annuity  contract,  the  taxable  amount  of  such  dis- 

17  tribution  shall  be  deemed  to  be  the  fair  market  value  of 

18  the  contract,  determined  on  the  date  of  such  distribution. 

19  The  Secretary  or  his  delegate  shall  prescribe  such  regula- 

20  tions  as  may  be  necessary  to  carry  out  the  purposes  of 

21  this  paragraph. 

22  "(3)  Allowance  of  deduction.— The  ordinary 

23  income  portion  of  a  lump  sum  distribution  for  the  taxable 

24  year  shall  be  allowed  as  a  deduction  from  gross  income 
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1  for  such  taxable  year,  but  only  to  the  extent  included 

2  in  the  taxpayer's  gross  income  for  such  taxable  year. 

3  "  (4)  Definitions  and  special  rules.— 

4  "(A)    Lump  sum  distribution.— For  pur- 

5  poses  of  this  section  and  section  403,  the  term  'lump 

6  sum  distribution'  means  the  distribution  or  payment 

7  within  one  taxable  year  of  the  recipient  of  the  bal- 

8  ance  to  the  credit  of  an  employee  which  becomes 

9  payable  to  the  recipient — 

10  "(i)    on  account  of  the  employee's  death, 

11  "(ii)   after  the  employee  attains  age  59|, 

12  "(iii)    on  account  of  the  employee's  sep- 

13  aration  from  the  service,  or 

14  "(iv)   after  the  employee  has  become  dis- 

15  abled     (within    the    meaning    of    section    72 

16  (m)(7)) 

17  from  a  trust  which  forms  a  part  of  a  plan  described 

18  in  section  401  (a)    and  which  is  exempt  from  tax 

19  under  section  501  or  from  a  plan  described  in  sec- 

20  tion  403(a)  (2).  Clause   (iii)   of  this  subparagraph 

21  shall  be  applied  only  with  respect  to  an  individual 

22  who  is  an  employee  without  regard  to  section  401 

23  (c)  (1),  and  clause  (iv)  shall  be  applied  only  with 

24  respect  to  an  employee  within  the  meaning  of  sec- 
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1  tion  401  (c)  ( 1 ) .  For  purposes  of  this  subparagraph, 

2  a  distribution  of  an  annuity  contract  from  a  trust  or 

3  annuity  plan  referred  to  in  the  first  sentence  of  this 

4  subparagraph    shall    be    treated    as    a    lump    sum 

5  distribution. 

6  "(B)  Election  of  lump  sum  treatment  — 

7  For  purposes  of  this  section  and  section  403,  no 

8  amount  which  is  not  an  annuity  contract  may  be 

9  treated  as  a  lump  sum  distributed  under  subparagraph 

10  ( A )  unless  the  taxpayer  elects  for  the  taxable  year 

11  to  have  all  such  amounts  received  during  such  year 

12  so  treated  at  the  time  and  in  the  manner  provided 

13  under  regulations  prescribed  by  the   Secretary  or 

14  his  delegate.  Not  more  than  one  election  may  be 

15  made  under  this  subparagraph  with  respect  to  any 

16  individual  after  such   individual   has  attained  age 

17  59y.  No  election  may  be  made  under  this  subpara- 

18  graph  by  any  taxpayer  other  than  an  individual,  an 

19  estate,  or  a  trust.  The  preceding  sentence  shall  apply 

20  to  a  trust  in  the  case  of  any  distribution  only  if — 

21  "  (i)    the  trust  is  the  sole  recipient  of  the 

22  entire  balance  to  the  credit  of  the  employee 

23  under  subparagraph  (A),  and 

24  "(ii)    the  use  of  the  trust  device  does  not 

25  affect  the  includibility  of  the  distribution  in  the 

26  gross  estate  of  the  employee. 

25-028  O  -  76  -  50  (Vol.  m) 
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1  "(C)  Aggregation  of  certain  trusts  and 

2  plans. — For  purposes  of  determining  the  balance 

3  to  the  credit  of  an  employee  under  subparagraph 

4  (A)- 

5  "(i)    all  trusts  which  are  part  of  a  plan 

6  shall  be  treated  as  a  single  trust,  all  pension 

7  plans   maintained   by   the   employer   shall   be 

8  treated  as  a  single  plan,  all  profit-sharing  plans 

9  maintained  by  the  employer  shall  be  treated  as 

10  a  single  plan,  and  all  stock  bonus  [dans  main- 

11  tained  by  the  employer  shall  be  -Ireated  as  a 

12  single  plan,  and 

13  "  (ii)   trusts  which  are  not  qualified  trusts 

14  under  section  401  (a)    and  annuity   contracts 

15  which  do  not  satisfy  the  requirements  of  sec- 

16  tion  404  (a)  (2)  shall  not  be  taken  into  account. 

17  "(D)    Total  taxable  amount.— For  pur- 

18  poses  of  this   section  and   section  403,   the  term 

19  'total  taxable  amount'  means,  with  respect  to  a  lump 

20  sum  distribution,   the  amount  of  such  distribution 

21  which  exceeds  the  sum  of — 

22  "  (i)    the  amounts  considered  contributed 

23  by  the  employee  (determined  by  applying  sec- 

24  tion  72  (f ) ) ,  which  employee  contributions  shall 

25  be  reduced  by  any  amounts  theretofore  distrib- 
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1  uted  to  him  which  were  not  includible  in  gross 

2  income,  and 

3  "  (ii)    the  net  unrealized  appreciation  at- 

4  tributable  to  that  part  of  the  distribution  which 

5  consists  of  the  securities  of  the  employer  corpo- 

6  ration  so  distributed. 

7  "(E)  Obdinaby  income  portion.— For  pur- 

8  poses  of  this  section,  the  term  'ordinary  income  por- 

9  tion'  means,  with  respect  to  a  lump  sum  distribution, 

10  so  much  the  total  taxable  amount  of  such  distribn- 

11  tion  as  is  equal  to  the  product  of  such  total  taxab'e 

12  amount  multiplied  by  a  fraction — 

13  "  (i)  the  numerator  of  which  is  the  number 

14  of  calendar  years  of  active  participation  by  the 

15  employee  in  such  plan  after  December  31,  1973, 

16  and 

17  "  (ii)    the   denominator   of   which   is   the 

18  number  of  calendar  years  of  active  parti  cipa- 

19  tion  by  the  employee  in  such  plan. 

20  "(F)   Employee.— For  purposes  of  this  sub- 

21  section  and  subsection  (a)  (2),  except  as  otherwise 

22  provided  in  subparagraph  (A) ,  the  term  'employee' 

23  includes  an  individual  who  is  an  employee  within 

24  the  meaning  of  section  401  (c)  (1)    and  the  em- 

25  ployer  of  such  individual  is  the  person  treated  as  his 

26  employer  under  section  401  (c)  (4) . 
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1  "(G)     Community    property    laws.— The 

2  provisions  of  this  subsection,  other  than  paragraph 

3  (3),  shall  be  applied  without  regard  to  the  com- 

4  munity  property  laws  of  any  State. 

5  "(11)    Minimum   period   of   service. — Xo 

6  amount  distributed  to  an  employee  from  or  under  a 

7  plan  may  Ik1  treated  as  a  lump  sum  distributed  under 

8  subparagraph   (A)  unless  he  has  been  a  participant 

9  in  the  plan  for  5  or  more  taxable  years  before  the 
10  taxable  year  in  which  such  amounts  are  distributed. 
H  "  (I)  Amounts  subject  to  penalty.— This 

12  subsection  shall  not  apply  to  amounts  described  in 

13  clause  (ii)  of  subparagraph   (A)  of  section  72  (m) 

14  (5)   to  the  extent  that  section  72  (m)  (5)    applies 

15  to  such  amounts. 

16  "  (J)    Unrealized   appreciation   of  em- 

17  ployer  securities. — In  the  case  of  a  lump  sum 

18  distribution  including  securities  of  the  employer  cor- 

19  poration,  the  amount  of  net  unrealized  appreciation 

20  of  such  securities  and  the  resulting  adjustments  to 

21  the  basis  of  such  securities  shall  be  determined  under 

22  regulations  prescribed  by  the  Secretary  or  his  dele- 

23  gate. 

24  "  (K)  Securities. — For  purposes  of  this  sub- 

25  section,  the  terms  'securities'  and  'securities  of  the 
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1  employer  corporation'  have  the  respective   mean- 

2  ings  provided  by  subsection  (a)  (3)." 

3  (b)    Phaseout  of  Capital  Gains  Treatment.— 

4  (1)   In  general.— Section  402(a)  (2)     (relating 

5  to  capital  gains  treatment  for  certain  distributions)    is 

6  amended  to  read  as  follows : 

7  "(2)   Capital  gains  treatment  for  portion 

8  of  lump  sum  distributions. — In  the  case  of  an  em- 

9  ployee  trust  described  in  section  401(a),  which  is  ex- 

10  empt  from  tax  under  section  501  (a),  so  much  of  the 

11  total  taxable  amount   (as  defined  in  subparagraph   (D) 

12  of  subsection    (e)  (4)  )    of  a  lump  sum  distribution  as 

13  is  equal  to  the  product  of  such  total  taxable  amount 

14  multiplied  by  a  fraction — 

15  "(A)    the  numerator  of  which  is  the  number 

16  of  calendar  years  of  active  participation  by  the  em- 

17  ployee  in  such  plan  before  January  1,  1974,  and 

18  "  (B)  the  denominator  of  which  is  the  number 

19  of  calendar  years  of  active  participation  by  the  em- 

20  ployee  in  such  plan, 

21  shall  be  treated  as  a  gain  from  the  sale  or  exchange  of  a 

22  capital  asset  held  for  more  than  6  months.  For  purposes 

23  of  computing  the  fraction  under  this  paragraph,   the 

24  Secretary   or   his    delegate    may   prescribe    regulations 
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1  under  which  plan  years  may  be  used  in  lieu  of  calendar 

2  years." 

3  (2)  Amendment  of  section  40  3 .— That  part  of 

4  paragraph    (2)  (A)    of  section  403(a)    which  fol- 

5  lows  clause   (ii)   thereof  is  amended  to  read  as  fol- 

6  lows: 

7  "(iii)  a  lump  sum  distribution   (as  defined 

8  in  section  402(e)  (4)  (A)  )   is  paid  to  the  re- 

9  cipient, 

10  so  much  of  the  total  taxable  amount    (as  defined 

11  in  section  402  (e)  (4)  (D)  )   of  such  distribution  as 

12  is  equal  to  the  product  of  such  total  taxable  amount 

13  multiplied  by  the  fraction  described  in  section  402 

14  (a)  (2)  shall  be  treated  as  a  gain  from  the  sale  or 

15  exchange  of  a  capital  asset  held  for  more  than  6 

16  months. 

17  "  (B)  Cross-reference  — 

"For  imposition  of  separate  tax  on  ordinary  in- 
come portion  of  lump  sum  distribution,  see  section 
402(e).". 

18  (c)  Conforming  Amendments.— 

19  (1)    Subparagraph    (C)    of  section  402  (a)  (3)    is 

20  repealed. 

21  (2)  Paragraph  (5)    (as  in  effect  on  December  31, 

22  1973)  of  section  402  (a)  is  repealed. 
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1  (3)  Section  72  is  amended  by  striking  out  subscc- 

2  tion   (n)   thereof  and  by  redesignating  subsections   (o) 

3  and  (p)  as  (n)  and  (o) ,  respectively. 

4  (4)  The  second  sentence  of  section  46(a)  (3)  and 

5  the  second  sentence  of  section  50A(a)  (3)    are  each 

6  amended  by   inserting   "section  402  (e)     (relating   to 

7  tax  on  lump  sum  distributions) ,"  before  "section  408  (f )  ". 

8  (5)    The   third   sentence    of   section    901  (a)    is 

9  amended  by  inserting   "against  the   tax  imposed   by 

10  section  402(e)    (relating  to  tax  on  lump  sum  distribu- 

11  tions),"  before  "against  the  tax  imposed  by  section 

12  408  (f )  ". 

13  (6)  Subsection  1304  (b)    (relating  to  special  rules) 

14  is  amended  by  striking  out  paragraph    (2)   and  by  re- 

15  designating  paragraphs    (3),    (4),    (5),  and    (6)    as 

16  paragraphs  (2),  (3),  (4),  and  (5) ,  respectively. 

17  (7)   Subparagraph   (A)   of  section  56(a)  (2)   and 

18  paragraph   (1)   of  section  56(c)   are  each  amended  by 

19  inserting  before  "408(f)"  the  following:    "402(e),". 

20  (8)    Sections  871(b)  (1)    and  877(b)    are   each 

21  amended  by  inserting  ",  402  (e)  (1 ) ,"  after  "section  1". 

22  (9)    Section  62    (defining  adjusted  gross  income) 

23  is  amended  by  inserting  after  paragraph   (10)   the  fol- 

24  lowing  new  paragraph : 
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1  "(11)  Certain  portion  of  lump-sum  distrlbu- 

2  tions  from  pension  plans  taxed  under  section 

3  402(e). — The    deduction    allowed    by    section    402(e) 

4  (3)." 

5  (10)   Section  122    (b)  (2)    (relating  to  considera- 

6  tion  for  the  contract)   is  amended  by  striking  out  "72 

7  (o)  "and  inserting  "72  (n)  ". 

8  (11)    Section  405(e)     (relating  to   capital  gains 

9  treatment  and  limitation  of  tax  not  to  apply  to  bonds 

10  distributed  by  trusts)  is  amended  by  striking  out  "Sec- 

11  tion   72  (n)    and   section   402(a)  (2)"    and   inserting 

12  "Subsections   (a)  (2)   and   (e)   of  section  402". 

13  (12)    Section  406(c)     (relating  to  termination  of 

14  status  as  deemed  employee,  etc.)  is  amended  by  striking 

15  out  "section  72  (n),  section  402(a)  (2)"  and  insert- 

16  ing  "subsections   (a)  (2)  and   (e)   of  section  402". 

17  (13)    Section  407(c)     (relating  to  termination  of 

18  status  as  deemed  employee,  etc.)   is  amended  by  strik- 

19  ing  out  "section  72  (n) ,  section  402(a)  (2)"  and  in- 

20  serting  "subsections   (a)  (2)   and   (e)   of  section  402". 

21  (14)    Section    1348(b)  (1)      (relating   to    earned 

22  income)    is  amended  by  striking  out  "72  (n),  402(a) 

23  (2)"  and  inserting  "402(a)  (2),  402(e)". 

24  (d)  Effective  Date. — The  amendments  made  by  this 
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1  section  shall  apply  only  with  respect  to  distributions  or  pay- 

2  ments  made  after  December  31,  1973,  in  taxable  years  be- 

3  ginning  after  such  date. 

4  SEC.  2005.  SALARY  REDUCTION  REGULATIONS. 

5  (a)   No  Regulations  To  Take  Effect   Before 

6  March  16,  1975.— 

7  (1)    The    Secretary    of    the    Treasury    is    hereby 

8  directed   to   withdraw    the   proposed    salary   reduction 

9  regulations  (37  Fed.  Reg.  25938). 

10  (2)    On  or  before  December  31,   1974,  no  other 

11  proposed  salary  reduction  regulations  may  be  issued. 

12  (3)  On  or  before  March  15,  1975,  no  salary  reduc- 

13  tion  regulations  may  be  issued  in  final  form. 

14  (4)    Until  salary  reduction  regulations  have  been 

15  issued  in  final  form,  the  law  shall  be  administered — 

16  (A)   without  regard  to  the  proposed  salary  re- 

17  duction  regulations  described  in  paragraph  (1)  and 

18  without  regard  to  any  other  proposed  salary  reduc- 

19  tion  regulations,  and 

20  (B)   in  the  manner  such  law  was  administered 

21  before  January  1.  1972. 

22  (b)   Administration  in  the  Case  of  Qualified 

23  Profit-Sharing  Plans.— In  applying  subsection   (a)  (4) 

24  to  the  tax  treatment  of  contributions   to   qualified   profit- 

25  sharing  plans  where  the  contributed  amounts  are  distributable 
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1  only  after  a  period  of  deferral,  the  law  shall  be  administered 

2  in  a  manner  consistent  with  the  following  revenue  rulings: 

3  (1)   Revenue  Ruling  56-497   (1956—2  C.B.  284), 

4  (2)   Revenue  Ruling  63-180   (1963—2  C.B.  189), 

5  and 

6  (3)    Revenue  Ruling  68-89    (1968—1  C.B.  402). 

7  (c)   Limitation  on  Retroactivity  of  Final  Reg- 

8  ulations. — In  the  case  of  any  salary  reduction  regulations 

9  which  become  final  after  March  15,  1975 — 

10  (1)  for  purposes  of  chapter  1  of  the  Internal  Rev- 

11  enue  Code  of  1954,  such  regulations  shall  not  take  effect 

12  before  January  1,  1975;  and 

13  (2)   for  purposes  of  chapter  21  of  such  Code   (re- 

14  lating  to  Federal  Insurance  Contributions  Act)  and  for 

15  purposes  of  chapter  24  of  such  Code  (relating  to  with- 

16  holding  of  income  tax  at  sources) ,  such  regulations  shall 

17  not  take  effect  before  the  day  on  which  such  regula- 

18  tions  are  issued  in  final  form. 

19  (d)    Salary  Reduction  Regulations  Defined.— 

20  For  purposes  of  this  section,  the  term  "salary  reduction  regu- 

21  lations"  means  regulations  dealing  with  the  includibility  in 

22  gross  income   (at  the  time  of  contribution)   of  amounts  con- 

23  tributed  to  pension,  etc.,  plans. 

24  SEC.  2006.  RULES  FOR  CERTAIN  NEGOTIATED  PLANS. 

25  (a)  Treatment  of  Certain  Participants  in  tile 
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1  Plan. — Section    404(c)      (relating    to    certain    negotiated 

2  plans)   is*  amended  by  inserting  after  the  first  sentence  the 

3  following  new  sentences:  "For  purposes  of  this  chapter  and 

4  subtitle  B,  in  the  case  of  any  individual  who  before  July  1, 

5  1974,  was  a  participant  in  a  plan  described  in  the  preceding 

6  sentence — 

7  "  (A)   such  individual,  if  he  is  or  was  an  employee 

8  within  the  meaning  of  section  401(c)  (1),   shall  be 

9  treated   (with  respect  to  service  covered  by  the  plan) 

10  as  being  an  employee  other  than  an  employee  within 

11  the  meaning  of  section  401  (c)  (1)  and  as  being  an  em- 

12  ployee  of  a  participating  employer  under  the  plan, 

13  "(B)  earnings  derived  from  service  covered  by  the 

14  plan  shall  be  treated  as  not  being  earned  income  within 

15  the  meaning  of  section  401  (c)  (2) ,  and 

16  "(C)    such  individual  shall  be  treated  as  an  em- 

17  ployee  of  a  participating  employer  under  the  plan  with 

18  respect  to  service  before  July  1,  1975,  covered  by  the 

19  plan. 

20  Section  277  (relating  to  deductions  incurred  by  certain  mem- 

21  bership  organizations  in  transactions  with  members)    shall 

22  not  apply  to  any  trust  described  in  this  subsection.". 

23  (b)  Other  Amendments  to  Section  404(c)  (1)  — 

24  (1)   Paragraph   (1)  of  the  first  sentence  of  section 

25  404  (c)  is  amended  by  striking  out  "and  pensions"  and 

26  inserting  in  lieu  thereof  "or  pensions". 
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1  (2)   The  last  sentence  of  section  404  (c)  is  amended 

2  by  striking  out  "This  subsection"  and  inserting  in  lieu 

3  thereof  "The  first  and  third  sentences  of  this  subsection". 

4  (c)  Effective  Date.— The  amendments  made  by  this 

5  section  shall  apply  to  taxable  years  ending  on  or  after 

6  June  30,  1972. 

Passed  the  House  of  Representatives  February  28,  1974. 

Attest:  W.  PAT  JENNINGS. 

Clerk. 


[From  the  Congressional  Record — Senate,  Mar.  29,  1974] 

Pension  Reform 

Mr.  Javits.  Mr.  President,  the  Congressional  Research  Service  at 
the  Library  of  Congress  has  completed  a  comparative  analysis  of  the 
Senate-passed  and  House-passed  versions  of  H.R.  2,  the  pension  reform 
bill.  In  view  of  the  tremendous  interest  in  this  legislation  I  ask  un- 
animous consent  that  the  text  of  the  Congressional  Research  Service 
analysis  be  printed  in  the  Record. 

There  being  no  objection,  the  analysis  was  ordered  to  be  printed  in 
the  Record,  as  follows : 

"Private  Pension  Reform  Legislation,  93d  Congress,  March  1974 — Comparison 
of  Senate-Passed  and  House-Passed  Versions  of  H.R.  2 

"(By  Peter  Henle,  Senior  Specialist,  Labor  Economics  Division;  Raymond 
Schmitt,  Analyst  in  Social  Legislation,  Education  and  Public  Welfare  Divi- 
sion ;  and  Ann  M.  Marley,  Analyst  in  Taxation  and  Fiscal  Policy,  Economics 
Division) 

INTRODUCTION 

"The  following  tabulation  compares  the  major  provisions  of  the  Senate-passed 
and  the  House-passed  versions  of  H.R.  2,  private  pension  reform  legislation. 

"Action  on  this  legislation  was  taken  first  in  the  Senate,  culminating  with  pas- 
sage of  H.R.  4200  on  September  19,  1973.  This  bill  was  the  product  of  joint 
effort  by  the  Labor  and  Public  Welfare  and  Finance  Committees.  The  Labor 
and  Public  Welfare  Committee  had  reported  out  S.  4,  on  April  18,  1973  while 
the  Finance  Committee  had  reported  out  S.  1179  on  August  21,  1973.  A  com- 
promise bill  worked  out  by  the  two  committees  was  introduced  on  the  floor  of  the 
Senate  September  18  as  a  substitute  for  S.  4,  the  pending  measure.  Following 
the  adoption  of  several  amendments,  the  bill  was  passed  93-0  and  its  text  in- 
corporated in  H.R.  4200,  a  minor  House-passed  bill  to  continue  certain  service- 
men's and  former  servicemen's  survivor  annuity  benefits. 

"On  the  House  side,  the  Education  and  Labor  Committee  had  before  it  H.R.  2 
which  was  reported  out  of  committee  on  September  25,  1973.  The  Ways  and 
Means  Committee,  to  whom  the  Senate-passed  H.R.  4200  was  referred,  considered 
pension  reform  legislation  beginning  in  October  and  reported  out  a  new  bill, 
H.R.  12481,  on  February  5,  1974.  Subsequently,  as  the  two  committees  worked 
to  develop  conforming  bills,  the  Education  and  Labor  Committee  on  February 
19,  1974  approved  the  text  of  a  new  bill  which  was  introduced  the  following  day 
as  H.R.  12906;  similarly,  the  Ways  and  Means  Committee  reported  out  a  new 
bill  (H.R.  12855)  on  February  21. 1974. 

"On  February  26,  1974  the  bills  from  the  two  House  committees  were  joined 
as  a  substitute  for  the  text  of  H.R.  2,  the  pending  House  business.  The  Education 
and  Labor  Committee  bill.  H.R.  12906,  became  Title  I  and  the  Ways  and  Means 
Committee  bill,  H.R.  12855,  became  Title  II.  Few  amendments  were  adopted, 
and  the  House  passed  H.R.  2  on  February  28, 1974  by  a  vote  of  376-4. 

"Subsequently,  on  March  4,  1974,  the  Senate  passed  H.R.  2,  after  substituting 
for  its  text  the  language  of  the  previously  passed  H.R.  4200." 

[The  comparison  of  the  bill  H.R.  2  as  passed  by  the  Senate  and  as 
passed  by  the  House,  follows :] 
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[From  the  Congressional  Record — House,  April  2,  1974] 

Appointment  of  Conferees  on  H.R.  2,  Employed  Security 
Benefit  Act 

Mr.  Perkins.  Mr.  Speaker.  I  ask  unanimous  consent  to  take  from 
the  Speaker's  table  the  bill  (H.R.  2)  to  provide  for  pension  reform, 
with  a  Senate  amendment  thereto,  disagree  to  the  Senate  amendment, 
and  agree  to  the  conference  asked  by  the  Senate. 

The  Speaker.  Is  there  objection  to  the  request  of  the  gentleman  from 
Kentucky  1  The  Chair  hears  none,  and  the  Chair  appoints  as  managers 
on  the  part  of  the  House  the  following  Members:  On  title  I  of  the 
House  bill,  and  modifications  thereof  which  have  been  committed  to 
conference :  Messrs.  Perkins.  Thompson  of  New  Jersey,  Dent.  Burton, 
Quie.  Erlenborn,  and  Sarasin :  and  on  title  II  of  the  House  bill,  and 
modifications  thereof  which  have  been  committed  to  conference: 
Messrs.  Ullman.  Burke  of  Massachusetts.  Mrs.  Griffiths,  Messrs.  Ros- 
tenkowski,  Schneebeli.  Collier,  and  Broyhill  of  Virginia. 

Conference  Sessions 

The  conferees  met  in  executive  session  on  May  14,  15, 16,  21,  22,  30; 
June  4,  5,  10,  11,  12,  13.  17,  18,  19,  20,  24,  26,  27;  and  July  31,  1974 
(20  days),  before  agreeing  on  the  differences  of  the  two  houses  and 
agreeing  to  file  conference  reports. 
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[From  the  Congressional  Record — House,  Aug.  12,  1974] 
Conference  Report  on  H.R.  2.  Pension   Reform 

Mr.  Perkins  submitted  the  following  conference  report  and  state- 
ment of  the  bill  (H.R.  2)  to  provide  pension  reform : 

93d    Congress   )    HOUSE  OF  REPRESENTATIVES    f  Report 

2d  Session       j  (  Xo.  93-1280 


EMPLOYEE  RETIREMENT  INCOME  SECURITY  ACT  OF 

1974 


August  12,  1974. — Ordered  to  be  printed 


Mr.  Perkins,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  2] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  2)  to  provide 
for  pension  reform,  having  met.  after  full  and  free  conference,  have 
agreed  to  recommend  and  do  recommend  to  their  respective  Houses  as 
follows  : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  and  agree  to  the  same  with  an  amendment  as  follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  amend- 
ment insert  the  following : 

SHORT  TITLE  AND  TABLE  OF  CONTEXTS 

Section  1.  This  Act  may  be  cited  as  the  "Employee  Retirement 
Income  Security  Act  of  1974". 

TABLE  OF  CONTENTS 
Sec.  1.  Short  title  and  table  of  contents. 

TITLE  I— PROTECTION   OF  EMPLOYEE  BENEFIT   RIGHTS 
Subtitle  A — General  Provisions 

Sec.  2.  Findings  and  declaration  of  poUcy. 
Sec.  3.  Definitions. 
Sec.  4-  Coverage. 


4278 

Subtitle  B — Regulatory  Provisions 
Part  1 — Reporting  and  Disclosure 

Sec.  101.  Duty  of  disclosure  and  reporting. 

Sec.  102.  Plan  description  and  summary  plan  description. 

Sec.  103.  Annual  reports. 

Sec.  10k-  Filing  with  Secretary  and  furnishing  information  to  participants 

Sec.  105.  Reporting  of  participant 's  benefit  rights. 

Sec.  106.  Reports  made  public  information. 

Sec.  107.  Retention  of  records. 

Sec.  108.  Reliance  on  administrative  interpretations. 

Sec.  109.  Forms. 

Sec.  110.  Alternative  methods  of  compliance. 

Sec.  111.  Repeal  and  effective  date. 

Part  2 — Participation  and  Vesting 

Sec.  201.  Coverage. 

Sec.  202.  Minimum  participation  standards. 

Sec.  203.  Minimum  vesting1  standards. 

Sec.  20k.  Benefit  accrual  requirements. 

Sec.  205.  Joint  and  survivor  annuity  requirement. 

Sec.  206.  Other  provisions  relating  to  form  and  payment  of  benefits. 

Sec.  207.  Temporary  variances  from  certain  vesting  requirements. 

Sec.  208.  Mergers  and  consolidations  of  plans  or  transfers  of  plan  assets. 

Sec.  209.  Recordkeeping  and  reporting  requirements. 

Sec.  210.  Plans  maintained  by  more  than  one  employer,  predecessor  plans,  and 

employer  groups. 
Sec.  211.  Effective  dates. 

Part  S — Funding 

Sec.  301.  Coverage. 

Sec.  302.  Minimum  funding  standards. 

Sec.  303.  Variance  from  minimum  funding  standard. 

Sec.  30k-  Extension  of  amortization  periods. 

Sec.  305.  Alternative  minimum  funding  standard. 

Sec.  306.  Effective  date. 

Part  k — Fiduciary  Responsibility 

Sec.  kOl.  Coverage. 

Sec.  \02.  Establishment  of  plan. 

Sec.  kOS.  Establishment  of  trust. 

Sec.  kOk-  Fiduciary  duties. 

Sec.  k05.  Liability  for  breach  of  co-fiduciary. 

Sec.  k06.  Prohibited  transactions. 

Sec.  k07.  10  percent  limitation  with  respect  to  acquisition  and  holding  of  em- 
ployer securities  and  employer  real  property  by  certain  plans. 

Sec.  k08.  Exemptions  from  prohibited  transactions. 

Sec.  k09.  Liability  for  breach  of  fiduciary  duty. 

Sec.  klO.  Exculpatory  provisions;  insurance. 

Sec.  kH-  Prohibitation  against  certain  persons  holding  certain  positions. 

Sec.  412.  Bonding. 

Sec.  klS.  Limitation  on  actions. 

Sec.  klk.  Effective  date. 


Part  5 — Administration  and  Enforcement 


Sec.  501.  Criminal  penalties. 
Sec.  502.  Civil  enforcement. 
Sec.  503.  Claims  procedure. 
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Sec  504.  Investigative  authority. 

Sec.  505.  Regulations. 

Sec.  506.  Other  agencies  and  departments. 

Sec.  507.  Administration. 

Sec.  508.  Appropriations. 

Sec.  509.  Separability  provisions. 

Sec.  510.  Interference  with  rights  protected  under  Act. 

Sec.  511.  Coercive  interference. 

Sec.  512.  Advisory  Council. 

Sec.  518.  Research,  studies,  and  annual  report. 

Sec.  514.  Effect  on  other  laws. 

TITLE  II— AMENDMENTS  TO  THE  INTERNAL  REVENUE  CODE 
RELATING   TO   RETIREMENT  PLANS 

Sec.  1001.  Amendment  of  Internal  Revenue  Code  of  1954. 

Subtitle  A — Participation,  Vesting,  Funding,  Administration,  Etc. 
Part  I — Participation,  Vesting,  and  Funding 

Sec.  1011.  Minimum  participation  standards. 

Sec.  1012.  Minimum  vesting  standards. 

Sec.  1013.  Minimum  funding  standards. 

Sec.  1014.  Collectively  bargained  plans,  etc. 

Sec.  1015.  Definitions  and  special  rules. 

Sec.  1016.  Conforming  and,  clerical  amendments. 

Sec.  1017.  Effective  dates  and  transitional  rules. 

Part  II — Certain  Other  Provisions  Relating  to  Qualified 
Retirement  Plans 


Sec.  1021.  Additional  plan  requirements. 

Sec.  1022.  Miscellaneous  prov-isions. 

Sec.  1028.  Retroactive  changes  in  plan. 

Sec.  1024.  Effective  dates. 


Part  III — Registration  and  Information 

Sec.  1031.  Registration  and  information. 

Sec.  1032.  Duties  of  Secretary  of  Health,  Education,  and  Welfare. 

Sec.  1033.  Reports  by  actuaries. 

Sec.  1034.  Effective  dates. 

Part  IV — Declaratory  Judgments  Relating  to  Qualification  of 
Certain  Retirement  Plans 

Sec.  IO41.  Tax  Court  procedure. 

Part  V — Internal  Revenue  Service 

Sec.  1051.  Establishment  of  Office. 

Sec.  1052.  Authorization  of  appropriations. 

Subtitle  B — Other  Amendments  to  the  Internal  Revenue  Code  Relating  to 
Retirement  Plans 

Sec.  2001.  Contributions  on  behalf  of  self-employed  individuals  and  shareholder- 
employees. 

Sec.  2002.  Deduction  for  retirement  savings. 

Sec.  2003.  Prohibited  transactions. 

Sec.  2004.  Limitations  on  benefits  and  contributions. 

Sec.  2005.  Taxation  of  certain  lump  sum  distributions. 

Sec.  2006.  Salary  reduction-  regulations. 

See.  2007.  Rules  for  certain  negotiated  plans. 

Sec.  2008.  Certain  armed  forces  survivor  annuities. 
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TITLE  III— JURISDICTION,   ADMINISTRATION,   ENFORCEMENT; 
JOINT  PENSION  TASK  FORCE,  ETC. 

Subtitle  A — Jurisdiction,   Administration,   and  Enforcement 

Sec.  3001.  Procedures  m  connection  with  the  issuance  of  certain  determination 
letters  by  the  Secretary  of  the  Treasury. 

Sec.  3002.  Procedures  with  respect  to  continued  compliance  with  requirements 
relating  to  participation,  vesting,  and  funding  standards. 

Sec.  3003.  Procedures  in  connection  with  prohibited  transactions. 

Sec.  3004.  Coordination  between  the  Department  of  the  Treasury  and  the  De- 
partment of  Labor. 

Subtitle  B — Joint  Pension   Task  Force;   Studies 

Part  1 — Joint  Pension  Task  Force 

Sec.  3021.  Establishment. 
Sec.  3022.  Duties. 

Part  2 — Other  Studies 

Sec.  3031.  Congressional  study. 

Sec.  3032.  Protection  for  employees  under  Federal  procurement,  construction, 
and  research  contracts  and  grants. 

Subtitle  C — Enrollment  of  Actuaries 

Sec.  3041.  Establishment  of  Joint  Board  for  the  enrollment  of  actuaries. 

Sec.  3042.  Enrollment  by  Joint  Board. 

Sec.  3043.  Amendment  of  Internal  Revenue  Code. 

TITLE  IV— PLAN  TERMINATION  INSURANCE 

Subtitle  A — Pension  Benefit  Guaranty  Corporation 

Sec.  4001.  Definitions. 

Sec.  4002.  Pension  Benefit  Guaranty  Corporation. 

Sec.  4003.  Investigatory  authority;  cooperation  with  other  agencies;  civil  actions. 

Sec.  4004.  Temporary  authority  for  initial  period. 

Sec.  4005.  Establishment  of  pension  benefit  guaranty  funds. 

Sec.  4OO6.  Premium  rates. 

Sec.  4007.  Payment  of  premiums. 

Sec.  4008.  Report  by  the  corporation. 

Sec.  4009.  Portability  assistance. 

Subtitle  B — Coverage 

Sec.  4021.  Plans  covered. 

Sec.  4022.  Benefits  guaranteed. 

Sec.  4023.  Contingent  liability  coverage. 

Subtitle  C — Terminations 

Sec.  4041'  Termination  by  plafi  administrator. 

Sec.  4042.  Termination  by  corporation. 

Sec.  4043.  Reportable  events. 

Sec.  4044.  Allocation  of  assets. 

Sec.  4045.  Recapture  of  certain  payments. 

Sec.  4046.  Reports  to  trustee. 

Sec.  404*1.  Restoration  of  plans. 

Sec.  404$-  Date  of  termination. 
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Subtitle  D — Liability 

Sec.  4061.  Amounts  payable  by  the  corporation. 

Sec.  4062.  Liability  of  employer. 

Sec.  4063.  Liability  of  substantial  employer  for  tcithdraical. 

Sec.  4064-  Liability  of  employers  on  termination  of  plan  maintained  by  more 

than  one  employer. 
Sec.  4065.  Annual  report  of  plan  administrator. 
Sec.  4066.  Annual  notification  to  substantial  employers. 
Sec.  4067.  Recovery  of  employer  liability  for  plan  termination. 
Sec.  4068.  Lien  for  liability  of  employer. 

Subtitle  E — Amendments  to  Internal  Revenue  Code  of  1954;  Effective  dates 

Sec.  4081.  Amendments  to  Internal  Revenue  Code  of  1954. 
Sec.  4082.  Effective  date;  special  rules. 
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TITLE  I— PROTECTION  OF  EMPLOYEE  BENEFIT 
RIGHTS 

Subtitle  A — General  Provisions 

FINDINGS  AND  DECLARATION  OF  POLICY 

Sec.  2.  (a)  The  Congress  finds  that  the  growth  in  size,  scope,  and 
numbers  of  employee  benefit  plans  in  recent  years  has  been  rapid  and 
substantial;  that  tlie  operational  scope  and  economic  impact  of  such 
plans  is  increasingly  interstate;  that  the  continued  well-being  and  se- 
curity of  millions  of  employees  and  their  dependents  are  directly  af- 
fected by  these  plans;  that  they  are  affected  with  a  national  public 
interest;  that  they  have  become  an  important  factor  affecting  the 
stability  of  employment  and  the  successful  development  of  industrial 
relations;  that  they  have  become  an  important  factor  in  commerce  be- 
cause of  the  interstate  character  of  their  activities,  and  of  the  activi- 
ties of  their  participants,  and  the  employers,  employee  organizations, 
and  other  entities  by  which  they  are  established  or  maintained;  that  a 
large  volume  of  the  activities  of  such  plans  is  carried  on  by  means  of 
the  mails  and  instrumentalities  of  interstate  commerce;  that  owing  to 
the  lack  of  employee  information  and  adequate  safeguards  concerning 
their  operation,  it  is  desirable  in  the  interests  of  employees  and  their 
beneficiaries,  and  to  provide  for  the  general  welfare  and  the  free  flow 
of  commerce,  that  disclosure  be  mode  and  safeguards  be  provided  with 
respect  to  the  establishment,  operation,  and  administration  of  such 
plans;  that  they  substantially  affect  the  revenues  of  the  United  States 
because  they  are  afforded  preferential  Federal  taic  treatment;  that  de- 
spite the  enormous  growth  in  such  plans  many  employees  with  long 
years  of  employment  are  losing  anticipated  retirement  benefits  ourin-g 
to  the  tack  of  vesting  provisions  in  such  plans;  that  wring  to  the  in- 
adequacy of  current  minimum  standards,  the  soundness  and  stability 
of  plans  with  respect  to  adequate  funds  to  pay  promised  benefits  may 
be  endangered;  that  owing  to  the  termination  of  plans  before  requisite 
funds  have  been  accumulated  %  employees  and  their  beneficiaries  have 
been  deprived  of  anticipated  benefits;  and  that  it  is  therefore  desirable 
in  the  interests  of  employees  and  their  beneficiaries,  for  the  protection 
of  the  revenue  of  the  United  States,  and  to  provide  for  the  free  fmc 
of  commerce,  that  minimum  standards  be  provided  assuring  the  equi- 
table character  of  such  plans  and  their  financial  soundness. 

(b)  It  is  hereby  declared  to  be  the  policy  of  this  Act  to  protect  inter- 
state commerce  and  the  interests  of  participants  in  employee  benefit 
plans  and  their  beneficiaries,  by  requiring  the  disclosure  and  report- 
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ing  to  participants  and  beneficiaries  of  financial  and  other  informa- 
tion with  respect  thereto,  by  establishing  standards  of  conduct,  re- 
sponsibility, and  obligation  for  fiduciaries  of  employee  benefit  plans, 
and  by  providing  far  appropriate  remedies,  sanctions,  and  ready  access 
to  the  Federal  courts. 

(c)  It  is  hereby  further  declared  to  be  the  policy  of  this  Act  to  pro- 
tect interstate  commerce,  the  Federal  taxing  power,  and  the  interests 
of  participants  in  private  pension  plans  and  their  beneficiaries  by 
improving  the  equitable  character  and  the  soundness  of  such  plans  by 
requiring  them  to  vest  the  accrued  benefits  of  employees  with  signifi- 
cant periods  of  service,  to  meet  minimum  standards  of  funding,  and 
by  requiring  plan  termination  insurance. 

DEFINITIONS 

Sec.  3.  For  purposes  of  this  title : 

(1)  The  terms  " employee  tcelfare  benefit  plan'"'  and  "welfare  plan''' 
mean  any  plan,  fund,  or  program  which  teas  heretofore  or  is  hereafter 
established  or  maintained  by  an  employer  or  by  an  employee  organiza- 
tion, or  by  both,  to  the  extent  that  such  plan  was  established  or  main- 
tained for  the  purpose  of  providing  for  its  participants  or  their  bene- 
ficiaries, through  the  purchase  of  insurance  or  otherwise,  (A)  medical, 
surgical,  or  hospital  care  or  benefits,  or  benefits  in  the  event  of  sickness, 
accident,  disability,  death  or  unemployment,  or  vacation  benefits,  ap- 
prenticeship or  other  training  programs,  or  day  care  centers,  scholar- 
ship funds,  or  prepaid  legal  services,  or  (B)  any  benefit  described 
in  section  302(c)  of  the  Labor  Management  Relations  Act,  194-7  (other 
than  pensions  on  retirement  or  death,  and  insurance  to  provide  such 
pensions). 

(2)  The  terms  "employee  pension  benefit  plan'''  and  "pension  plan''1 
mean  any  plan,  fund,  or  program  which  was  heretofore  or  is  hereafter 
established  or  maintained  by  an  employer  or  by  an  employee  organiza- 
zation,  or  by  both,  to  the  extent  that  by  its  express  terms  or  as  a  result 
of  surrounding  circumstances  such  plan,  fund,  or  program — 

(A)  provides  retirement  income  to  employees,  or 

(B)  results  in  a  deferral  of  income  by  employees  for  periods 
extending  to  the  termination  of  covered  employment  or  beyond, 

regardless  of  the  method  of  calculating  the  contributions  made  to  the 
plan,  the  method  of  calculating  the  benefits  under  the  plan  or  the  meth- 
od of  distributing  benefits  from  the  plan. 

(3)  The  term  "employee  benefit  plan'''  or  "plan'''  means  an  employee 
welfare  benefit  plan  or  an  employee  pension  benefit  plan  or  a  plan 
which  is  both  an  employee  welfare  benefit  plan  and  an  employee  pen- 
sion benefit  plan. 

(4)  The  term  "employee  organization"  means  any  labor  union  or 
any  organization  of  any  kind,  or  any  agency  or  employee  representa- 
tion committee,  association,  group,  or  plan,  in  which  employees  par- 
ticipate and  which  exists  for  the  purpose,  in  whole  or  in  part,  of 
dealing  with  employers  concerning  an  employee  benefit  plan,  or  other 
matters  incidental  to  employment  relationships;  or  any  employees'1 
beneficiary  association  organized  for  the  purpose  in  whole  or  in  part,  of 
establishing  such  a  plan. 
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(5)  The  term  "employer"  means  any  person  acting  directly  as  an 
employer,  or  indirectly  in  the  interest  of  an  employer,  in  relation  to 
an  employee  benefit  plan;  and  includes  a  group  or  association  of  em- 
ployers acting  for  an  employer  in  such  capacity. 

(6)  The  term  "employee"  means  any  individual  employed  by  an 
employer. 

(7)  The  term  "participant"  means  any  employee  or  former  em- 
ployee of  an  employer,  or  any  member  or  former  member  of  an  em- 
ployee organization,  who  is  or  may  become  eligible  to  receive  a  benefit 
of  any  type  from  an  employee  benefit  plan  which  covers  employees  of 
such  employer  or  members  of  such  organization,  or  whose  beneficiaries 
may  be  eligible  to  receive  any  such  benefit. 

(8)  The  term  "beneficiary"  means  a  person  designated  by  a  par- 
ticipant, or  by  the  terms  of  an  employee  benefit  plan,  who  is  or  may 
become  entitled  to  a  benefit  thereunder. 

(9)  The  term  "person"  means  an  individual,  partnership,  joint  ven- 
ture, corporation,  mutual  company,  joint-stock  company,  trust,  estate, 
unincorporated  organization,  association,  or  employee  organization. 

(10)  The  term  "State"  includes  any  State  of  the  United  States,  the 
District  of  Columbia,  Puerto  Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  Wake  Island, .and  the  Canal  Zone.  The  term  "United 
States"  when  used  in  the  geographic  sense  means  the  States  and,  the 
Outer  Continental  Shelf  lands  defined  in  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1331-13J&). 

(11)  The  term  "commerce"  means  trade,  traffic,  commerce,  trans- 
portation, or  communication  between  any  State  and  any  place  outside 
thereof. 

(12)  The  term  "industry  or  activity  affecting  commerce"  means  any 
activity^  business,  or  industry  in  commerce  or  in  which  a  labor  dispute 
would  hinder  or  obstruct  commerce  or  the  free  flow  of  commerce,  and 
includes  any  activity  or  industry  "affecting  commerce"  within  the 
meaning  of  the  Labor  Management  Relations  Act,  1947,  or  the  Rail- 
way Labor  Act. 

(13)  The  term  "Secretary"  means  the  Secretary  of  Labor. 

(14)  The  term  "party  in  interest"  means,  as  to  an  employee  benefit 
plan — 

(^4)  any  fiduciary  (including,  but  not  limited  to,  any  admin- 
istrator, officer,  trustee,  or  custodian),  counsel,  ar  employee  of 
such  employee  benefit  plan; 

(B)  a  person  providing  services  to  such  plan; 

(C)  an  employer  any  of  ichose  employees  are  covered  by  such 
plan; 

(D)  an  employee  organization  any  of  xohose  members  are  cov- 
ered by  such  plan; 

(E)  an  owner,  direct  or  indirect,  of  50  percent  or  more  of — 
(i)   the  combined  voting  power  of  all  classes  of  stock  en- 
titled to  vote  or  the  total  value  of  shares  of  all  classes  of  stock 
of  a  corporation, 

(ii)   the  capital  interest  or  the  profits  interest  of  a  partner- 
ship, or 
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(Hi)  the  beneficial  interest  of  a  trust  or  unincorporated 
enterprise, 
which  is  an  employer  or  an  employee  organization  described  in 
subparagraph  (C)  or  (D) ; 

(F)  a  relative  (as  defined  in  paragraph  (15))  of  any  indi- 
vidual described  in  subparagraph  (A),  (B),  (C),  or  (E)  ; 

(G)  a  corporation,  partnership,  or  trust  or  estate  of  which  (a?' 
in  which)  50  percent  or  more  of — 

(i)  the  combined  voting  power  of  all  classes  of  stock  en- 
titled to  vote  or  the  total  value  of  shares  of  all  classes  of  stock 
of  such  corporation, 

(ii)  the  capital  interest  or  profits  interest  of  such  partner- 
ship, or 

(Hi)  the  beneficial  interest  of  such  trust  or  eHate, 
is  owned  directly  or  indirectly,  or  held  by  persons  described  in 
subparagraph  (A),  (B),  (C),  (D),  or  (E)  ; 

(H)  an  employee,  officer,  director  (or  an  individual  having 
powers  or  responsibilities  similar  to  those  of  officers  or  directors), 
or  a  10  percent  or  more  shareholder  directly  or  indirectly,  of  a 
person  described  in  subparagraph  (B),  (C),  (D),  (E),or  (G),or 
of  the  employee  benefit  plan;  or 

(I)  a  10  per  cent  or  more  (directly  or  indirectly  in  capital  or 
profits)  partner  or  joint  venturer  of  a  person  described  in  sub- 
paragraph (B),  (C),  (D),  (E),  or  (G). 
The  Secretary,  after  consultation  and  coordination  with  the  Secretary 
of  the  Treasury,  may  by  regulation  pr  esc  Abe  a  percentage  lower  than 
50  per  cent  for  subparagraphs  (E)  and  (G)  and  lower  than  10  per  cent 
for  subparagraph  (H)  or  (I).  The  Secretary  may  prescribe  regula- 
tions for  dete?vnining  the  ownership  (direct  or  indirect)  of  profits  and 
beneficial  interest,  and  the  manner  in  which  indirect  stockholdings 
are  take  into  account. 

(15)  The  term  "relative"  means  a  spouse,  ancestor,  lineal  descend- 
ant, or  spouse  of  a  lineal  descendant. 

(16)  (A)    The  term  "administrator'  means — 

(i)  the  person  specifically  so  designated  by  the  terms  of  the 
instrument  under  which  the  plan  is  operated; 

(ii)  if  an  administrator  is  not  ro  designated,  the  plan  sponsor; 
or 

(Hi)   in  the  case  of  a  plan  for  which  an  administrator  is  not 
designated  and  a  plan  sponsor  cannot  be  identified,  such  other 
person  as  the  Secretary  may  by  regulation  prescribe. 
(B)    The  term  "plan  sponsor''  means  (i)  the  employer  in  the  case 
of  an  employee  benefit  plan  established  or  maintained  by  a  single  em- 
ployer, (ii)  the  employer  organization  in  the  case  of  a  plan  established 
or  maintained  by  an  employee  organization,  or  (Hi)  in  the  case  of  a 
plan  established  or  maintained  by  two  or  more  employers  or  jointly  by 
one  or  more  employers  and  one  or  more  employee  organizations, 
the  association,  committee,  joint  board  of  trustees,  or  other  similar 
group  of  representatives  of  the  parties  who  establish  or  maintain  the 
plan. 

10 
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(17)  The,  term,  "separate  account"  means  an  account  established  or 
maintained  by  an  insurance  company  under  which  income,  gains,  and 
losses,  whether  or  not  realized,  from  assets  allocated  to  such  account, 
are,  in  accordance  with  the  applicable  contract,  credited  to  or  charged 
against  such  account  without  regard  to  other  income,  gains,  or  losses 
of  the  insurance  company. 

(18)  The  term  "adequate  consideration'''  when  used  in  part  4  means 

(A)  in  the  case  of  a  security  for  which  there  is  a  generally  recognized 
market,  either  (i)  the  price  of  the  security  prevailing  on  a  national 
securities  exchange  which  is  registered  under  section  6  of  the  Securities 
Exchange  Act  of  1934,  or  tohich  has  been  listed  for  more  than  1  month 
(at  the  time  of  such  sale  or  purchase)  on  an  electronic  quotation  sys- 
tem administered  by  a  national  securities  association  registered  under 
such  Act,  or  (ii)  if  the  security  is  not  traded  on  such  a  national  se- 
curities exchange,  or  so  listed  on  such  an  electronic  quotation  system, 
a  price  not  less  favorable  to  the  plan  than  the  offering  price  for  the 
security  as  established  by  the  current  bid  and,  asked  prices  quoted  by 
persons  independent  of  the  issuer  and  of  any  paHy  in  interest;  and 

(B)  in  the  case  of  an  asset  other  than  a  security  for  which  there  is  a 
generally  recognized  market,  the  fair  market  value  of  the  asset  as 
determined  in  good  faith  by  the  trustee  or  named  fiduciary  pursuant 
to  the  terms  of  the  plan  and  in  accordance  with  regulations  promul- 
gated by  the  Secretary. 

(19)  The  term  "nonforfeitable"  when  used  with  respect  to  a  pen- 
sion benefit  or  right  means  a  claim  obtained  by  a  participant  or  his 
beneficiary  to  that  part  of  an  immediate  or  deferred  benefit  under  a 
pension  plan  which  arises  from  the  participant's  service,  which  is 
unconditional,  and  which  is  legally  enforceable  against  the  plan.  For 
purposes  of  this  paragraph,  a  right  to  an  accrued  bene  ft  derived  from 
employer  contributions  shall  not  be  treaied  as  forfeitable  merely  be- 
cause the  plan  contains  a  provision  described  in  section  203(a)  (3). 

(20)  The  term  "security"  has  the  same  meaning  as  such  term  has 
under  section  2(1)  of  the  'Securities  Act  of  1933  (15  U.S.C.  77b (1)). 

(21)  (A)  Except  as  otherwise  provided  in  subparagraph  (B),  a 
person  is  a  fiduciary  with  respect  to  a  plan  to  the  extent  (?)  he  exercises 
any  discretionary  authority  or  discretionary  control  respecting  man- 
agement of  such  plan  or  exercises  any  authority  or  control  respecting 
management  or  disposition  of  its  assets,  (ii)  he  renders  investment- 
advice  for  a  fee  or  other  compensation,  direct  or  indirect,  with  respect 
to  any  moneys  or  other  property  of  such  plan,  or  has  any  authority  or 
responsibility  to  do  so,  or  (Hi)  he  has  any  discretionary  authority  or 
discretionary  responsibility  in  the  administration  of  such  plan.  Such 
term   includes  any  person  designated  under  section  405(c)(1)(B). 

(B)  If  any  money  or  other  property  of  an  employee  benefit  plan 
is  invested  in  securities  issued  by  an  investment  company  registered 
under  the  Investment  Company  Act  of  1940,  such  investment  shall 
not  by  itself  cause  such  investment  company  or  such  investment  com- 
pany's investment  adviser  or  principal  underwriter  to  be  deemed  to  be 
a  fiduciary  or  a  party  in  interest  as  those  terms  are  defined  in  this  title, 
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except  insofar  as  such  investment  company  or  its  investment  adviser 
or  principal  underwriter  acts  in  connection  with  an  employee  benefit 
plan  covering  employees  of  the  investment  company,  the  investment 
adviser,  or  its  principal  underwriter.  Nothing  contained  in.  this  sub- 
paraxjraph  shall  limit  the  duties  imposed  on  such  investment  com- 
pany, investment  adviser,  or  principal  underwriter  by  any  other  law. 

(22)  The  term  "normal  retirement  benefit"  rneans  the  greater  of 
the  early  retirement  benefit  under  the  plan,  or  the  benefit  under  the 
plan  commencing  at  normal  retirement  age.  The  normal  retirement 
benefit  shall  be  determined  without  regard  to — 

(A )  medical  benefits,  and 

(B)  disability  benefits  not  in  excess  of  the  qualified  disability 
benefit. 

For  purposes  of  this  paragraph,  a  qualified  disability  benefit  is  a 
disability  benefit  provided  by  a  plan  which  does  not  exceed  the  benefit 
which  would  be  provided  for  the  participant  if  he  separated  from 
the  service  at  normal  retirement  age.  For  purposes  of  this  paragraph, 
the  early  retirement  benefit  under  a  plan  shall  be  determined  without 
regard  to  any  benefit  under  the  plan  which  the  Secretary  of  the 
Treasury  finds  to  be  a  benefit  described  in  section  204(b)  (1)(G). 

(23)  The  term  "accrued  benefit''  means — 

(A)  in  the  case  of  a  defined  benefit  plan,  the  individual's  ac- 
crued benefit  determined  under  the  plan  and,  except  as  provided 
in  section  204(c)  (-3),  expressed  in  the  form  of  an  annual  benefit 
commencing  at  normal  retirement  age,  or 

(B)  in  the  case  of  a  plan  which  is  an  individual  account  plan, 
the  balance  of  the  individual's  account. 

(24-)  The  term  "normal  retirement  age"  means  the  earlier  of — 

(^4.)  the  time  a  plan  participant  attains  normal  retirement  age 
under  the  plan,  or 
(B)   the  later  of— 

( i)   the  time  a  plan  participant  attains  age  65,  or 
(ii)   the  10th  anniversary  of  the  time  a  plan  participant 
commenced  participation  in  the  plan. 

(25)  The  term  "vested  liabilities"  means  the  present  value  of  the 
immediate  or  deferred  benefits  available  at  normal  retirement  age  for 
participants  and  their  beneficiaries  which  are  nonforfeitable. 

(26)  The  term  "current  value"  means  fair  market  value  where  avail- 
able and  otherwise  the  fair  value  as  determined  in  good  faith  by  a 
trustee  or  a  named  fiduciary  (as  defined  in  section  J/>2(a)  (2)  )  pursu- 
ant to  the  terms  of  the  plan  and  in  accordance  with  regulatio7\s  of  the 
Secretary,  assuming  an  orderly  liquidation  at  the  time  of  such  deter- 
mination. 

(27)  The  term  "present  value",  with  respect  to  a  liability,  means  the 
value  adjusted  to  reflect  anticipated  events.  Such  adjustments  shall 
confor7n  to  such  regulations  as  thp  Secretary  of  the  Treasury  may 
prescribe. 

(28)  The  term  "no?vnal  service  cost"  or  "normal  cost"  jneans  the  an- 
nual cost  of  future  pension  benefits  and  administrative  expenses  as- 
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signed,  under  an  actuarial  cost  method,  to  years  subsequent  to  a  par- 
ticular valuation  date  of  a  pension  plan.  The  Secretary  of  the  Treas- 
ury may  prescribe  regulations  to  cai^ry  out  this  paragraph. 

(29)  The  term  "accrued  liability'''' means  the  excess  of  the  present 
ralue,  as  of  a  particular  valuation  date  of  a  pension  plan,  of  the  pro- 
jected future  benefit  costs  and  administrative  expenses  for  all  plan  par- 
ticipants and  beneficiaries  otier  the  present  value  of  future  contribu- 
tions for  the  normal  cost  of  all  applicable  plan  participants  and  bene- 
ficiaries. The  Secretary  of  the  Treasury  may  prescribe  regulations  to 
carry  out  this  paragraph. 

(30)  The  term  "unfunded  accrued  liability''''  means  the  excess  of  the 
accrued  liability,  under  an  actuarial  cost  method  which  so  provides, 
over  the  present  value  of  the  assets  of  a  pension  plan.  The  Secretary 
of  the  Treasury  may  prescribe  regulations  to  carry  out  this  paragraph. 

(31)  The  term  "advance  funding  actuarial  cost  method"  or  "actu- 
arial cost  method"  means  a  recognized  actuarial  technique  utilized  for 
establishing  the  amount  and  incidence  of  the  annual  actuarial  cost  of 
pension  plan  benefits  and  expenses.  Acceptable  actuarial  cost  methods 
shall  include  the  accrued  benefit  cost  method  (unit  credit  method),  the 
entry  age  normal  cost  method,  the  individual  level  premium  cost 
method,  the  aggregate  cost  method,  the  attained  age  normal  cost 
method,  and  the  frozen  initial  liability  cost  method.  The  terminal  fund- 
ing cost  method  and  the  current  funding  (pay-as-you-go)  cost  method 
are  not  acceptable  actuarial  cost  methods.  The  Secretary  of  the  Treas- 
ury shall  issue  regulations  to  further  define  acceptable  actuarial  cost 
methods. 

(32)  The  term  "governmental  plan"  means  a  plan  established  or 
maintained  for  its  employees  by  the  Government  of  the  United  States, 
by  the  government  of  any  State  or  political  subdivision  thereof,  or  by 
any  agency  or  instrumentality  of  any  of  the  foregoing.  The  term 
"governmental  plan"  also  includes  any  plan  to  which  the  Railroad 
Retirement  Act  of  1935  or  1937  applies,  and  which  is  financed  by  con- 
tributions required  under  that  Act  and  any  plan  of  an  international 
organization  which  is  exempt  from  taxation  under  the  provisions  of 
the  International  Organizations  Immunities  Act  (59  Stat.  669). 

(33)  (A)  The  term  "church  plan"  means  (i)  a  plan  established  and 
maintained  for  its  employees  by  a  church  or  by  a  convention  or  associ- 
ation of  churches  which  is  exempt  from  tax  under  section  501  of  the 
Internal  Revenue  Code  of  1954,  or  (ii)  a  plan  described  in  subpara- 
graph (C). 

(B)  The  term  "church  plan"  (notwithstanding  the  provisions  of 
subparagraph  (A))  does  not  include  a  plan — 

(i)  which  is  established  and  maintained  primarily  for  the  bene- 
fit of  employees  (or  their  beneficiaries)  of  such  church  or  conven- 
tion or  association  of  churches  xoho  are  employed  in  connection 
with  one  or  more  unrelated  trades  or  businesses  (within  the  mean- 
ing of  section  513  of  the  Internal  Revenue  Code  of  1954)  •  or 

(ii)  which  is  a  plan  maintained  by  more  than  one  employer,  if 
one  or  more  of  the  employers  in  the  plan  is  not  a  church  (or  a 
convention  or  association  of  churches)  which  is  exempt  from  tax 
under  section  501  of  the  Internal  Revenue  Code  of  1954. 
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(C)  Notwithstanding  the  provisions  of  subparagraph  (B)(ii),  a 
plan  in  existence  on  January  1,  197 4-,  shall  be  treated  as  a  "church 
plan1'  if  it  is  established  and  maintained  by  a  church  or  convention  or 
association  of  churches  for  its  employees  and  employees  of  one  or  more 
agencies  of  such  church  (or  convention  or  association)  for  the  em- 
ployees of  such  church  (or  convention  or  association)  and  the  em- 
ployees of  one  or  more  agencies  of  such  church  (or  convention  or  as- 
sociation), and  if  such  church  (or  convention  or  association)  and  each 
such  agency  is  exempt  from  tax  under  section  501  of  the  Internal  Reve- 
nue Code  of  195 4-  The  first  sentence  of  this  subparagraph  shall  not 
apply  to  any  plan  maintained  for  employees  of  an  agency  with  respect 
to  which  the  plan  was  not  maintained  on  January  1,  197 4-  The  first 
sentence  of  this  subparagraph  shall  not  apply  with  respect  to  any  plan 
for  any  plan  year  beginning  after  December  31, 1982. 

(34)  The  term  "individual  account  plan''  or  "defined  contribution 
plan'''  means  a  pension  plan  which  provides  for  an  individual  account 
for  each  participant  and  for  benefits  based  solely  upon  the  amount 
contributed  to  the  participant's  account,  and  any  income,  expenses, 
gains,  and  losses,  and  any  forfeitures  of  accounts  of  other  participants 
which  may  be  allocated  to  such  participants  account. 

(35)  The  term  "defined  benefit  plan'''  means  a  pension  plan  other 
than  an  individual  account  plan;  except  that  a  pension  plan  which  is 
not  an  individual  account  plan  and  which  provides  a  benefit  derived 
from  employer  contributions  which  is  based  partly  on  the  balance  of 
the  separate  account  of  a  participant — 

(A )  for  the  purposes  of  section  20*2,  shall  be  treated  as  an  indi- 
vidual account  plan,  and 

(B)  for  the  purposes  of  paragraph  (23)  of  this  section  and 
section  204,  shall  be  treated  as  individual  account  plans  to  the 
extent  benefits  are  based  upon  the  separate  account  of  a  partici- 
pant and  as  a  defined  benefit  plan  with  respect  to  the  remaining 
portion  of  benefits  under  the  plan. 

(36)  The  term  "excess  benefit  plan'''  means  a  plan  maintained  by  an 
employer  solely  for  the  purpose  of  providing  benefits  for  certain  em- 
ployees in  excess  of  the  limitations  on  contributions  and  benefits  im- 
posed by  section  4,15  of  the  Internal  Revenue  Code  of  1954-  on  plans 
to  which  that  section  applies,  without  regard  to  whether  the  plan  is 
funded.  To  the  extent  that  a  separable  part  of  a  plan  (as  determined 
by  the  Secretary  of  Labor)  maintained  by  an  employer  is  maintained 
for  such  purpose,  that  part  shall  be  treated  as  a  separate  plan  which  is 
an  excess  benefit  plan. 

(37)  (A)   The  term  "multiemployer  plan"  means  a  plan — 

(i)   to  which  more  than  one  employer  is  required  to  contribute, 
(ii)   which  is  maintained  pursuant  to  one  or  more  collective- 
bargaining  agreement  between  employee  organization  and  more 
than  one  employer, 

(Hi)  under  which  the  amount  of  contributions  made  under  the 
plan  for  a  plan  year  by  each  employer  making  such  contributions 
is  less  than  50  percent  of  the  aggregate  amount  of  contributions 
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made  under  the  plan  for  that  plan  year  by  all  employers  making 
such  contributions. 

i  iv  |  under  ichich  benefits  are  payable  with  respect  to  each  par- 
ticipant without  regard  to  the  cessation  of  contributions  by  the 
employer  who  had  employed  that  participant  except  to  the  extent 
that  such  benefits  accrued  as  a  result  of  service  with  the  employer 
before  such  employer  was  required  to  contribute  to  such  plan,  and 

(v)  which  satisfies  such  other  requirerm  rtts  as  the  Secretary 
may  by  regulations  prescribe. 
(B)   For  purposes  of  this  paragraph — 

(i)  if  a  plan  is  a  multiemployer  plan  within  the  meaning  of 
subparagraph  (A)  for  any  plan  year,  clause  (Hi)  of  subparagraph 
(A)  shall  be  applied  by  substituting  "75  percent"  for  US0  percent" 
for  each  subsequent  plan  year  until  the  first  plan  year  following  a 
plan  year  in  which  the  plan  had  one  employer  who  made  contri- 
butions of  75  percent  or  more  of  the  aggregate  amount  of  contri- 
butions made  under  the  plan  for  that  plan  year  by  all  employers 
making  such  contributions,  and 

(ii)  all  corporations  which  are  members  of  a  controlled  group 
of  corporations  (within  the  meaning  of  section  1563(a)  of  the 
Internal  Revenue  Code  of  1954-  determined  without  regard  to 
section  1563(e)  (3)  (C)  of  such  Code)  shall  be  deemed  to  be  one 
employer. 

(38)  The  term  "investment  manager"  means  any  fiduciary  (other 
than  a  trustee  or  named  fiduciary,  as  defined  in  section  402(a)  (2)) — 

(^L)  who  has  the  power  to  manage,  acquire,  or  dispose  of  any 
asset  of  a  plan; 

(B)  who  is  (i)  registered  as  am  investment  adviser  under  the 
Investment  Advisers  Act  of  1940;  (ii)  is  a  bank,  as  defined  in 
that  Act;  or  (Hi)  is  an  insurance  company  qualified  to  perform 
services  described  in  subparagraph  (A)  under  the  laws  of  more 
than  one  State;  and 

(C)'has  acknowledged  in  writing  that  he  is  a  fiduciary  with 
respect  to  the  plan. 

(39)  The  terms  "plan  year''  and  ''fiscal  year  of  the  plan"  mean  with 
respect  to  a  plan,  calendar,  policy,  or  fiscal  year  on  which  the  records 
of  the  plan  are  kept. 

COVERAGE 

Sec.  4-  (a)  Except  as  provided  in  subsection  (b)  and  in  sections  201, 
501.  and  401.  this  title  shall  apply  to  any  employee  benefit  plan  if  it  is 
established  or  maintained — 

(/)  by  any  employer  engaged  in  commerce  or  in  any  industry 
or  activity  affecting  commerce:  or 

(2)  by  any  employee  organization  or  organizations  representing 
employees  engaged  in  commerce  or  in  any  industry  or  activity 
affecting  commerce ;  or 

(3)  by  both. 

(b)  The  provisions  of  this  title  shall  not  apply  to  any  employee 
benefit  plan  if — 
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(1)  such  plan  is  a  governmental  plan  (as  defined  in  section 


such  plan  is  a  church  plan  (as  defined  in  section  3  (33) )  with 
respect  to  which  no  election  has  been  made  under  section  410(d) 
of  the  Internal  Revenue  Code  of  1951+ ; 

(3)  such  plan  is  maintained  solely  for  the  purpose  of  complying 
with  applicable  workmen's  compensation  laics  or  unemployment 
compensation  or  disability  insurance  laws; 

(4)  such  plan  is  maintained  outside  of  the  United  States  pri- 
marily for  the  benefit  of  persons  substantially  all  of  whom  are 
nonresident  aliens  ;  or 

(5)  such  plan  is  an  excess  benefit  plan  (as  defined  in  section 
3(36) )  and  which  is  unfunded. 

Subtitle  B — Regulatory  Provisions 

Part  I — Reporting  and  Disclosure 

duty  of  disclosure  and  reporting 

Sec.  101.  (a)  The  administrator  of  each  employee  benefit  plan  shall 
cause  to  be  furnished  in  accordance  ivith  section  104(b)  to  each  par- 
ticipant covered  under  the  plan  and  to  each  beneficiary  who  is  receiv- 
ing benefits  under  the  plan — 

(1)  a  summary  plan  description  described  in  section  102 
(a)  (1) ;  and 

(2)  the  information  described  in  sections  104(b)  (3)  and  105 
(a)  and  (c). 

(b)  The  administrator  shall,  in  accordance  with  section  104(a). 
file  witji  the  Secretary — 

(1)  the  summary  plan  description  described  in  section  102 

WW,- 

(2)  a  plan  description  containing  the  ?natter  required  in  section 
102(b); 

(3)  modifications  and.  changes  refewed  to  in  section  102(a) 

(4)  the  annual  report  containing  the  information  required  by 
section  103;  and 

(5)  terminal  and  supplementary  reports  as  required  by  sub- 
section (c)  of  this  section. 

(c)(1)  Each  administrator  of  an  employee  pension  benefit  plan 
which  is  winding  up  its  affairs  (without  regard  to  the  number  of 
participants  remaining  in  the  plan)  shall,  in  accordance  with  regu- 
lations prescribed  by  the  Secretary,  file  such  terminal  reports  as  the 
Secretary  may  consider  necessary.  A  copy  of  such  report  shall  also 
be  filed  with  the  Pension  Benefit  Guaranty  Corporation. 

(2)  The  Secretary  may  require  terminal  reports  to  be  filed  with 
regard  to  any  employee  welfare  benefit  plan  which  is  winding  up 
its  affairs  in  accordance  with  regulations  promulgated  by  the  Secre- 
tary. 
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(3)  The  Secretary  may  require  that  a  plan  described  in  paragraph 
(1)  or  (2)  file  a  supplementary  or  terminal  report  with  the  annual 
report  in  the  year  such  plan  is  terminated  and  that  a  copy  of  such 
supplementary  or  terminal  report  in  the  case  of  a  plan  described 
in  paragraph  (1)  be  also  filed  with  the  Pension  Benefit  Guaranty 
Corporation. 

(d)   Cross  Reference. — 

For  regulation  relating  to  coordination  of  reports  to  the 
Secretaries  of  Labor  and  the  Treasury,  see  section  SOOJf. 

PLAN  DESCRIPTION  AXD  SUMMARY  PLAX  DESCRIPTION 

Sec.  102.  (a)  (1)  A  summary  plan  description  of  any  employee 
benefit  plan  shall  be  furnished  to  participants  and  beneficiaries  as 
provided  in  section  10Jf.(b).  The  summary  plan  description  shall  in- 
clude the  information  described  in  subsection  (b),  shall  be  written 
in  a  manner  calculated  to  be  understood  by  the  average  plan  par- 
ticipant, and  shall  be  sufficiently  accurate  and  comprehensive  to  reason- 
ably apprise  such  participants  and  beneficiaries  of  their  rights  and  ob- 
ligations under  the  plan.  Any  material  modification  in  the  terms  of  the 
plan  and  any  change  in  the  information  required  under  subsection  (b) 
shall  be  written  in  a  manner  calculated  to  be  understood  by  the  average 
plan  participant  and  shall  be  furnished  in  accordance  with  section 
m(b)(l). 

(2)  A  plan  description  {containing  the  information  required  by 
subsection  (b))  of  any  employee  benefit  plan  shall  be  prepared  on 
forms  prescribed  by  the  Secretary,  and  shall  be  filed  with  the  Secretary 
as  required  by  section  10Jf(a)  (1).  Any  material  modification  in  the 
terms  of  the  plan  and  any  change  in  the  information  described  in  sub- 
section  (b)  shall  be  filed  in  accordance  with  section  104(a)  (1)  (D). 

(b)  The  plan  description  and  summary  plan  description  shall  con- 
tain the  following  information  :  The  name  and  type  of  administration 
of  the  plan;  the  name  and  address  of  the  person  designated  as  agent 
for  the  service  of  legal  process,  if  men  persan  is  not  the  administrator; 
the  name  and  address  of  the  administrator ;  names,  titles  and  addresses 
of  any  trustee  or  t?*ustees  (if  they  are  persons  different  from  the  ad- 
ministrator) ;  a  description  of  the  relevant  provisions  of  any  appli- 
cable collective  bargaining  agreement ;  the  plan's  requirements  respect- 
ing eligibility  for  participation  and  benefits;  a  description  of  the  pro- 
visions providing  for  nonforfeitable  pension  benefits:  circumstances 
which  may  result  in  disqualification,  ineligibility,  or  denial  or  loss 
of  benefits:  the  source  of  financing  of  the  plan  and  the  identity  of  any 
organization  through  which  benefits  are  provided :  the  date  of  the  end 
of  the  plan  year  and  whether  the  records  of  the  plan  are  kept  on  a  cal- 
endar policy,  or  fiscal  year  basis;  the  procedures  to  be  followed  in  pre- 
senting claims  for  benefits  under  the  plan  and  the  remedies  available 
under  the  plan  for  the  redress  of  claims  which  are  denied  in  whole  or 
in  part  (including  procedures  required  under  section  503  of  this  Act). 
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ANNUAL  REPORTS 


Sec.  103.  (a)  (1)  (A)  An  annual  report  shall  be  published  with  re- 
spect to  every  employee  benefit  plan  to  which  this  part  applies.  Such 
report  shall  be  filed  with  the  Secretary  in  accordance  ivith  section  10  4 
(a),  and  shall  be  made  available  and  furnished  to  participants  in  ac- 
cordance with  section  104(b) . 

(B)  The  annual  report  shall  include  the  information  described  in 
subsections  (b)  and  (c)  and  inhere  applicable  subsections  (d)  and  (e) 
and  shall  also  include — 

(i)  a  financial  statement  and  opinion,  as  required  by  paragraph 
(3)  of  this  subsection,  and 

(ii)  an  actuarial  statement  and  opinion,  as  required  by  para- 
graph (4)  of  this  subsection. 

(2)  If  some  or  all  of  the  information  necessary  to  enable  the  admin- 
istrator to  comply  vnth  the  requirements  of  this  title  is  maintained 

by— 

(A)  an  insurance  carrier  or  other  organization  which  provides 
some  or  all  of  the  benefits  under  the  plan,  or  holds  assets  of  the 
plan  in  a  separate  account, 

(B)  a  bank  or  similar  institution  which  holds  some  or  all  of  the 
assets  of  the  plan  in  a  common  or  collective  trust  or  a  separate 
trust,  or  custodial  account,  or 

(C)  a  plan  sponsor  as  defined  in  section  3 (16)  (B) , 

such  carrier,  organization,  bank,  institution,  or  plan  sponsor  shall 
transmit  and  certify  the  accuracy  of  such  information  to  the  adminis- 
trator within  120  days  after  the  end  of  the  plan  year  (or  such  other 
date  as  may  be  prescribed  under  regulations  of  the  Secretary) . 

(3)  (A)  Except  as  provided  in  subparagraph  (C),  the  administra- 
tor of  an  employee  benefit  plan  shall  engage,  on  behalf  of  all  plan 
participants,  an  independent  qualified  public  accountant,  tvho  shall 
conduct  such  an  examination  of  any  financial  statements  of  the  plan, 
and  of  other  books  and  records  of  the  plan,  as  the  accountant  may  deem 
necessary  to  enable  the  accountant  to  form  an  opinion  as  to  whether 
the  financial  statements  and  schedules  required  to  be  included  in  the 
annual  report  by  subsection  (b)  of  this  section  are  presented  fairly  in 
conformity  with  generally  accepted  accounting  principles  applied  on 
a  basis  consistent  with  that  of  the  preceding  year.  Such  examination 
shall  be  conducted  in  accordajxce  with  generally  accepted  auditing 
standards,  and,  shall  involve  such  tests  of  the  books  and  records  of  the 
plan  as  are  considered  necessary  by  the  independent  qualified  public 
accountant.  The  independent  qualified  public  accountant  shall  also 
offer  his  opinion  as  to  whether  the  separate  schedules  specified  in  sub- 
section (b)  (3)  of  this  section  and  the  summary  material  required 
under  section  104(b)  (3)  present  fairly,  and  in  all  material  respects 
the  information  contained  therein  when  considered  in  conjunction 
with  the  financial  statements  taken  as  a  whole.  The  opinion  by  the 
independent  qualified  public  accountant  shall  be  made  a  part  of  the 
annual  report.  In  a  case  where  a  plan  is  not  inquired  to  file  an  annual 
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report,  the  requirements  of  this  paragraph  shall  not  apply.  In  a  case 
where  by  reason  of  section  104(a)  (2)  a  plan  is  required  only  to  file  a 
simplified  annual  report,  the  Secretary  may  waive  the  requirements  of 
this  paragraph. 

(B)  In  offering  his  opinion  under  this  section  the  accountant  may 
rely  on  the  correctness  of  any  actuarial  matter  certified  to  by  an  en- 
rolled actuary,  if  he  so  states  his  reliance. 

(C)  The  opinion  required  by  subparagraph  (A)  need  not  be  ex- 
pressed as  to  any  statements  required  by  subsection  (b)  (3)  (G)  pre- 
pared by  a  bank  or  similar  institution  or  insurance  carrier  regulated 
and  supervised  and  subject  to  periodic  examination  by  a  State  or  Fed- 
eral agency  if  such  statements  are  certified  by  the  bank,  similar  insti- 
tution, or  insurance  carrier  as  accurate  and  are  made  a  part  of  the 
annual  report. 

(D)  For  purposes  of  this  title,  the  term  "qualified  public  account- 
ant^ means — 

(i)  a  person  who  is  a  certified  public  accountant,  certified  by 
a  regulatory  authority  of  a  State; 

(ii)  a  person  who  is  a  licensed  public  accountant,  licensed  by 
a  regulatory  authority  of  a  State;  or 

(Hi)   a  person  certified  by  the  Secretary  as  a  qualified  public 
accountant  in  accordance  with  regulations  published  by  him  for 
a  person  ivho  practices  in  States  where  there  is  no  certification  or 
licensing  procedure  for  accountants. 
(4)  (A )   The  administrator  of  an  employee  pension  benefit  plan  sub- 
ject to  the  reporting  requirement  of  subsection  (d)  of  this  section  shall 
engage,  on  behalf  of  all  plan  participants,  an  enrolled  actuary  who 
shall  be  responsible  for  the  preparation  of  the  materials  comprising 
the  actuarial  statement  required  under  subsection  (d)  of  this  section. 
In  a  case  where  a  plan  is  not  required  to  file  an  annual  report,  the  re- 
quirement of  this  paragraph  shall  not  apply,  and,  in  a  case  ichere  by 
reason  of  section  104(a)  (2) ,  a  plan  is  required  only  to  file  a  simplified 
report,  the  Secretary  may  waive  the  requirement  of  this  paragraph. 

(B)  The  enrolled  actuary  shall  utilize  such  assumptions  and  tech- 
niques as  are  necessary  to  enable  him  to  form  an  opinion  as  to  whether 
the  contents  of  the  matters  reported  under  subsection  (d)  of  this 
section — 

(i)   are  in  the  aggregate  reasonably  related  to  the  experience  of 
the  plan  and  to  reasonable  expectations ;  and 

(ii)   represent  his  best  estimate  of  anticipated  experience  under 
the  plan. 
The  opinion  by  the  enrolled  actuary  shall  be  made  with  respect  to, 
and  shall  be  made  a  part  of.  each  annual  report. 

(C)  For  purposes  of  this  title,  the  term  "enrolled  actuary"  means 
an  actuary  enrolled  under  subtitle  C  of  title  III  of  this  Act. 

(D)  In  making  a  certification  under  this  section  the  enrolled  actuary 
may  rely  on  the  correctness  of  any  accounting  matter  under  section 
103(b)  as  to  which  any  qualified  public  accountant  has  expressed  an 
opinion,  if  he  so  states  his  reliance. 
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(b)  An  annual  report  under  this  section  shall  include  a  financial 
statement  containing  the  following  information: 

(1)  With  respect  to  an  employee  welfare  benefit  plan:  a  statement 
of  assets  and  liabilities;  a  statement  of  changes  in  fund  balance;  and 
a  statement  of  changes  in  financial  position.  In  the  notes  to  financial 
statements,  disclosures  concerning  the  following  items  shall  be  con- 
sidered by  the  accountant:  a  description  of  the  plan  including  any 
significant  changes  in  the  plan  made  during  the  period  and  the  im- 
pact of  such  changes  on  benefits;  a  description  of  material  lease  com- 
mitments, other  commitments,  and  contingent  liabilities;  a  description 
of  agreements  and  transactions  ivith  persons  known  to  be  parties  in 
interest;  a  general  description  of  priorities  upon  termination  of  the 
plan;  information  concerning  whether  or  not  a  tax  ruling  or  determi- 
nation letter  has  been  obtained;  and  any  other  matters  necessary  to 
fully  and  fairly  present  the  financial  statements  of  the  plan. 

(2)  With  respect  to  an  employee  pension  benefit  plan:  a  statement 
of  assets  and  liabilities,  and  a  statement  of  changes  in  net  assets  avail- 
able for  plan  benefits  which  shall  include  details  of  revenues  and  ex- 
penses and  other  changes  aggregated  by  general  source  and  applica- 
tion. In  the  notes  to  financial  statements,  disclosures  concerning  the 
following  items  shall  be  considered  by  the  accountant :  a  description 
of  the  plan  including  any  significant  changes  in  the  plan  made  during 
the  period  and  the  impact  of  such  changes  on  benefits;  the  funding 
policy  (including  policy  with  respect  to  prior  service  cost),  and'  any 
changes  in  such  policies  during  the  year;  a  description  of  any  signifi- 
cant changes  in  plan  benefits  made  during  the  period;  a  description 
of  material  lease  commitments,  other  commitments,  and  contingent 
liabilities;  a  description  of  agreements  and  transactions  with  persons 
known  to  be  parties  in  interest;  a  general  description  of  priorities 
upon  termination  of  the  plan;  information  concerning  whether  or  not 
a  tax  ruling  or  determination  letter  has  been  obtained;  and  any  other 
matters  necessary  to  fully  and  fairly  present  the  financial  statements 
of  such  pension  plan. 

(3)  With  respect  to  all  employee  benefit  plans,  the  statement  re- 
quired under  paragraph  (1)  or  (2)  shall  have  attached  the  folloicing 
information  in  separate  schedules : 

(A)  a  statement  of  the  assets  and  liabilities  of  the  plan  aggre- 
gated by  categories  and  valued  at  their  current  value,  and  the 
same  data  displayed  in  comparative  form  for  the  end  of  the  pre- 
vious fiscal  year  of  the  plan; 

(B)  a  statement  of  receipts  and  disbursements  during  the  pre- 
ceding twelve-month  period  aggregated  by  general  sources  and 
applications  ; 

(C)  a  schedule  of  all  assets  held  for  investment  purposes  ag- 
gregated and  identified  by  issuer,  borrower,  or  lessor,  or  similar 
party  to  the  transaction  (including  a  notation  as  to  whether  such 
party  is  known  to  be  a  party  iw interest) ,  maturity  date,  rate  of 
interest,  collateral,  par  or  maturity  value,  cost,  and  current  value; 

(D)  a  schedule  of  each  transaction  involving  a  person  known 
to  be  party  in  interest,  the  identity  of  such  party  in  interest  and 
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his  relationship  or  any  other  party  in  interest  to  the  plan,  a  de- 
scription of  each  asset  to  which  the  transaction  relates;  the  pur- 
chase or  selling  price  in  case  of  a  sale  or  purchase,  the  rental  in 
case  of  a  lease,  or  the  interest  rate  and  maturity  date  in  case  of  a 
loan;  expenses  incurred  in  connection  with  the  transaction;  the 
cost  of  the  asret,  the  current  value  of  the  asset,  and  the  net  gain 
(or  loss)  on  each  transaction; 

(E)  a  schedule  of  all  loans  or  fixed  income  obligations  which 
toere  in  default  as  of  the  close  of  the  plan's  fiscal  year  or  were 
classified  during  the  year  as  uncollect  able  and  the  following  in- 
formation irith  respect  to  each  loan  on  such  rchedule  (including 
a  notation  as  to  whether  parties  involved  are  known  to  be  parties 
in  interest) :  the  original  principal  amount  of  the  loan,  the  amount 
of  principal  and  interest  received  during  the  reporting  year,  the 
unpaid  balance,  the  identity  and  address  of  the  obligor,  a  detailed 
description  of  the  loan  (including  date  of  making  and  maturity, 
interest  rate,  the  type  and  value  of  collateral,  and  other  material, 
terms),  the  amount  of  principal  and  interest  overdue  (if  any) 
and  an  explanation  thereof ; 

(F)  a  list  of  all  leases  which  icere  in  default  or  were  classified 
during  the  year  as  un collectable;  and  the  following  information 
with  respect  to  each  lease  on  such  schedule  (including  a  notation 
as  to  whether  parties  involved  are  known  to  be  parties  in  interest)  : 
the  type  of  property  leased  (and,  in  the  case  of  fixed  asseU  such 
as  land,  buildings,  leasehold,  and  so  forth,  the  location  of  the 
property) ,  the  identity  of  the  lessor  or  lessee  from  or  to  whom  the 
plan  is  leasing,  the  relationship  of  such  lesrors  and  lessees,  if  any, 
to  the  plan,  the  employer,  employee  organization,  or  any  other 
party  in  interest,  the  terms  of  the  lease  regarding  rent,  taxes,  in- 
surance, repairs,  expenses,  and  renewal  options;  the  date  the  leased 
property  was  purchased  and  itn-  cost,  the  date  the  property  was 
leased  and  its  approximate  value  at  such  date,  the  gross  rental 
receipts  during  the  reporting  period,  expenses  paid  for  the  leased 
property  during  the  reporting  period,  the  net  receipts  from  the 
lease,  the  amounts  in  arrears,  and  a  statement  as  to  what  rteps 
have  been  taken  to  collect  amounts  due  or  otherwise  remedy  the 
default; 

(G)  if  some  or  all  of  the  assets  of  a  plan  or  plans  are  held  in  a 
common  or  collective  trust  maintained  by  a  bank  or  similar  in- 
stitution or  in  a  separate  account  maintained  by  an  insurance  car- 
rier or  a  separate  trust  maintained  by  a  bank  as  trustee,  the  report 
shall  include  the  most  recent  annual  statement  of  assets  and  lia- 
bilities of  such  common  or  collective  trust,  and  in  the  case  of  a 
separate  account  or  a  separate  trust,  such  other  information  as  is 
required  by  the  administrator  in  order  to  comply  with  this  sub- 
section; and 

(H)  a  schedule  of  each  reportable  transaction,  the  name  of  each 
party  to  the  transaction  (except  that,  in  the  case  of  an  acquisition 
or  sale  of  a  security  on  the  market,  the  report  need  not  identify 
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the  person  from  tchom  the  security  was  acquired  or  to  whom  it 
was  sold)  and  a  description  of  each  asset  to  which  the  transaction 
applies;  the  purchase  or  selling  price  in  case  of  a  sale  or  purchase, 
the  rental  in  case  of  a  lease,  or  the  interest  rate  and  maturity  date 
in  case  of  a  loan;  expenses  incurred  in  connection  with  the  trans- 
action; the  cost  of  the  asset,  the  current  value  of  the  asset,  and  the 
net  gain  (or  loss)  on  each  transaction.  For  purposes  of  the  pre- 
ceding sentence,  the  term  "reportable  transaction"  means  a  trans- 
action to  which  the  plan  is  a  party  if  such  transaction  is — 

(i)  a  transaction  involving  an  amount  in  excess  of  3  per- 
cent of  the  current  value  of  the  assets  of  the  plan; 

(ii)  any  transaction  (other  than  a  transaction  respecting 
a  security)  which  is  part  of  a  series  of  transactions  with  or  in 
conjunction  with  a  person  in  a  plan  year,  if  the  aggregate 
amount  of  such  transactions  exceed*  S  percent  of  the  current 
value  of  the  assets  of  the  plan  ; 

(in)  a  transaction  which  is  part  of  a  series  of  transactions 
respecting  one  or  more  securities  of  the  same  issuer,  if  the 
aggregate  amount  of  such  transactions  in  the  plan  year  ex- 
ceeds 3  percent  of  the  current  value  of  the  assets  of  the  plan; 
or 

(iv)  a  transaction  with  or  in  conjunction  with  a  person  re- 
specting a  security,  if  any  other  transaction  with  or  in  con- 
junction with  such  person  in  the  plan  year  respecting  a  secu- 
rity is  required  to  be  reported  by  reason  of  clause  (i). 
(4)  The  Secretary  may,  by  regulation,  relieve  any  plan  from 
fling  a  copy  of  a  statement  of  assets  and  liabilities  (or  other  in- 
formation) described  in  paragraph  (3)  (G)  if  such  statement  and 
other  information  is  filed  with  the  Secretary  by  the  bank  or  insur- 
ance carrier  which  maintains  the  common  or  collective  trust  or 
separate  account, 
(c)  The  administrator  shall  furnish  as  a  part  of  a  report  under  this 
section  the  following  information : 

(1)  The  number  of  employees  covered  by  the  plan. 

(2)  The  name  and  address  of  each  fiduciary. 

(3)  Except  in  the  case  of  a  person  whose  compensation  is  mini- 
mal (determined  under  regulations  of  the  Secretary)  and  icho 
perforins  solely  ministerial  duties  (determined  under  such  regu- 
lations), the  name  of  each  person  (including  but  not  limited  to, 
any  consultant,  broker,  trustee,  accountant,  insurance  carrier, 
actuary,  administrator,  investment  manager,  or  custodian  who 
rendered  services  to  the  plan  or  who  had  transactions  with  the 
plan)  who  received  directly  or  indirectly  compensatio7i  from  the 
plan  during  the  preceding  year  for  services  rendered  to  the  plan 
or  its  participants,  the  amount  of  such  compensation,  the  nature 
of  his  services  to  the  plan  or  its  participants,  his  relationship  to 
the  employer  of  the  employees  covered  by  the  plan,  or  the  em- 
ployee organization,  and  any  other  office,  position,  or  employment 
he  holds  with  any  party  in  interest. 
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(4)  An  explanation  of  the  reason  for  any  change  in  appoint- 
ment of  trustee,  qualified  public  accountant,  insurance  carrier,  en- 
rolled actuary,  administrator,  investment  manager,  or  custodian. 

(5)  Such  financial  and  actuarial  information  including  but  not 
limited  to  the  material  described  in  subsections  (b)  and  (d)  of  this 
section  as  the  Secretary  may  find  necessary  or  appropriate. 

(d)  With  respect  to  an  employee  pension  benefit  plan  (other  than 
(A)  a  profit  sharing,  savings,  or  other  plan,  which  is  an  individual 
account  plan,  (B)  a  plan  described  in  section  301(b),  or  (O)  a  plan 
described  both  in  section  4.021(b)  and  in  paragraph  (1),  (2),  (3), 
{4),  (5),  (6),  or  (7)  of  section  301(a))  an  annual  report  under  this 
section  for  a  plan  year  shall  include  a  complete  actuarial  statement  ap- 
plicable to  the  plan  year  which  shall  include  tlie  following  : 

(1)  The  date  of  the  plan  year,  and  the  date  of  the  actuarial 
valuation  applicable  to  the  plan  year  for  which  the  report  is  filed. 

(2)  The  date  and  amount  of  the  contribution  (or  contribu- 
tions) received  by  the  plan  for  the  plan  year  for  tchich  the  report 
is  filed  and  contributions  for  prior  plan  years  not  previously  re- 
ported. 

(3)  The  following  information  applicable  to  the  plan  year  for 
tchich  the  report  is  filed:  the  normal  costs,  the  accrued  liabilities, 
an  identification  of  benefits  not  included  in  the  calculation;  a 
statement  of  the  other  facts  and  actuarial  assumptions  and  meth- 
ods used  to  determine  costs,  and  a  justification  for  any  change  in 
actuarial  assumptions  or  cost  methods;  and  the  minimum  contri- 
bution required  under  section  302. 

(4)  The  number  of  participunts  and  beneficiaries,  both  retired 
and  nonretired,  covered  by  the  plan. 

(5)  The  current  value  of  the  assets  accumulated  in  the  plan, 
and  the  present  value  of  the  assets  of  the  plan  used,  by  the  actuary 
in  any  computation  of  the  amount  of  contributions  to  the  plan  re- 
quired under  section  302  and  a  statement  explaining  the  basis  of 
such  valuation  of  present  value  of  assets. 

(6)  The  present  value  of  all  of  the  plan's  liabilities  for  non- 
forfeitable pension  benefits  allocated  by  the  termination  priority 
categories  as  set  forth  in  section  4.044  of  this  Act,  and  the  actuarial 
assumptions  used  in  these  computations.  The  Secretary  shall  es- 
tablish regulations  defining  (for  purposes  of  this  section)  "termi- 
nation priority  categories"  and  acceptable  methods,  including  ap- 
proximate methods,  for  allocating  the  plaits  liabilities  to  such 
termination  priority  categories. 

(7)  A  certification  of  the  contribution  necessary  to  reduce  the 
accumulated  funding  deficiency  to  zero. 

(8)  A  statement  by  the  enrolled  actuary — 

(A)  that  to  the  best  of  his  knowledge  the  report  is  com- 
plete and  accurate,  and 

(B)  the  requirements  of  section  302  ( relating  to  reasonable 
actuarial  assumptions  and  methods)  have  been  complied  with. 

(9)  A  copy  of  the  opinion  required  by  subsection  (a)  (4)- 

23 


4299 


(10)  Such  other  information  regarding  the  plan  as  the  Secre- 
tary may  by  regulation  require. 

(11)  Such  other  information  as  may  be  necessary  to  fully  and 
farily  disclose  the  actuarial  position  of  the  plan. 

Such  actuary  shall  make  an  actuarial  valuation  of  the  plan  for  every 
third  plan  year,  unless  he  determines  that  a  more  frequent  valuation 
is  necessary  to  support  his  opinion  under  subsection  (a)  (4-)  of  this 
section. 

(e)  If  some  or  all  of  the  benefits  under  the  plan  are  purchased  from 
and  guaranteed  by  an  insurance  company,  insurance  service,  or  other 
similar  organization,  a  report  under  this  section  shall  include  a  state- 
ment from  such  insurance  company,  service,  or  other  similar  organiza- 
tion covering  the  fiscal  year  and  enumerating — 

(/)  the  premium  rate  of  subscription  charge  and  the  total  pre- 
mium or  subscription  charges  paid  to  each  such  carrier,  insurance 
service,  or  other  similar  organization  and  the  approximate  number 
of  persons  covered  by  each  class  of  such  benefits;  and 

(2)  the  total  amount  of  premiums  received,  the  approximate 
number  of  persons  covered  by  each  class  of  benefits,  and  the  total 
claims  paid  by  such  company,  service,  or  other  organization  : 
dividends  or  retroactive  rate  adjustments,  commissions,  and  ad- 
ministrative service  or  other  fees  or  other  specific  acquisition  costs 
paid  by  such  company,  service,  or  other  organization;  any 
amounts  held  to  provide  benefits  after  retirement;  the  remainder 
of  such  premiums ;  and  the  names  and  addresses  of  the  brokers, 
agents,  or  other  persons  to  whom  commissions  or  fees  were  paid, 
the  amount  paid  to  each,  and  for  what  purpose.  If  any  such  com- 
pany, service,  or  other  organization  does  not  maintain  separate 
experience  records  covering  the  specific  groups  it  serves,  the  report 
shall  include  in  lieu  of  the  information  required  by  the  foregoing 
provisions  of  this  paragraph  (A)  a  statement  as  to  the  basis  of 
its  premium  rate  or  subscription  charge,  the  total  amount  of  pre- 
miums or  subscription  charges  received  from  the  plan,  and  a  copy 
of  the  financial  report  of  the  company,  service,  or  other  organiza- 
tion and  (B)  if  such  company,  service,  or  organization  incurs 
specific  costs  in  connection  ivith  the  acquisition  or  retention  of  any 
particular  plan  or  plans,  a  detailed  statement  of  such  costs. 

FILIXG    WITH  SECRETARY  AND   FURNISHING  INFORMATION  TO  PARTICIPANTS 

Sec.  104-.  (a)  (1)  The  administrator  of  any  employee  benefit  plan 
subject  to  this  part  shall  file  with  the  Secretary — 

(.4)  the  annual  report  for  a  plan  year  within  210  days  after  the 
close  of  such  year  (or  within  such  time  as  may  be  required  by 
regulations  promulgated  by  the  Secretary  in  order  to  reduce 
duplicative  filing)  ; 

(B)  the  plan  description  loithin  120  days  after  such  plan  be- 
comes subject  to  this  part  and  an  updated  plan  description,  no 
more  frequently  than  once  every  5  years,  as  the  Secretary  may 
require; 
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(C)  a  copy  of  the  summary  plan  description  at  the  time  such 
summary  plan  description  is  required  to  be  furnished  to  partici- 
pants and  beneficiaries  pursuant  to  subsection  (b)(1)(B)  of  this 
section;  and 

(D)  modifications  and  changes  referred  to  in  section  102(a)  (2) 
within  60  days  after  such  modification  or  change  is  adopted  or 
occurs,  as  the  case  may  be. 

The  Secretary  shall  make  copies  of  such  plan  descriptions,  summary 
plan  descriptions,  and  annual  reports  available  for  inspection  in  the 
public  document  room  of  the  Department  of  Labor.  The  administrator 
shall  also  furnish  to  the  Secretary,  upon  request,  any  documents  relat- 
ing to  the  employee  benefit  plan,  including  but  not  limited  to  the  bar- 
gaining agreement,  trust  agreement,  contract,  or  other  instrument 
under  which  the  plan  is  established  or  operated. 

(2)  (A)  With  respect  to  annual  reports  required  to  be  filed  with  the 
Secretary  under  this  part,  he  may  by  regulation  prescribe  simplified 
annual  reports  for  any  pension  plan  which  covers  less  than  100 
participants.  In  addition,  and  without  limiting  the  foregoing  sentence, 
the  Secretary  may  waive  or  modify  the  requirements  of  section  103 
(d)  (6)  in  such  cases  or  categories  of  cases  as  to  which  he  finds  that  (i) 
the  interests  of  the  plan  participants  are  not  harmed  thereby  and  (ii) 
the  expense  of  compliance  ivith  the  specific  requirements  of  section 
103(d)  (6)  is  not  justified  by  the  needs  of  the  participants,  the  Pension 
Benefit  Guaranty  Corporation,  and  the  Department  of  Labor  for  some 
portion  or  all  of  the  information  otherwise  required  under  section 
103(d)(6). 

(B)  Nothing  contained  in  this  paragraph  shall  preclude  the  Sec- 
retary from  requiring  any  information  or  data  from  any  such  plan  to 
which  this  part  applies  where  he  finds  such  data  or  information  is 
necessary  to  carry  out  the  purposes  of  this  title  nor  shall  the  Secretary 
be  precluded,  from  revoking  provisions  for  simplified  reports  for  any 
such  plan  if  he  finds  it  necessary  to  do  so  in  order  to  carry  out  the 
objectives  of  this  title. 

(3)  The  Secretary  may  by  regulation  exempt  any  welfare  benefit 
plan  from  all  or  part  of  the  reporting  and  disclosure  requirements  of 
this  title,  or  may  provide  for  simplified  reporting  and  disclosure  if  he 
finds  that  such  requirements  are  inappropriate  as  applied  to  welfare 
benefit  plans. 

(4)  The  Secretary  may  reject  any  filing  under  this  section — 

(A)  if  he  deteiwiines  that  such  filing  is  incomplete  for  purposes 
of  this  part;  or 

(B)  if  he  determines  that  there  is  any  material  qualification  by 
an  accountant  or  actuary  contained  in  an  opinion  submitted  pur- 
suant to  section  103(a)  (3)  (A)  or  section  103(a)  (/A)  (B). 

(5)  If  the  Secretary  rejects  a  filing  of  a  report  under  paragraph 
(Jf)  and  if  a.  revised  filing  satisfactory  to  the  Secretary  is  not  sub- 
mitted within  4-5  days  after  the  Secretary  makes  his  determination 
under  paragraph  (4)  to  reject  the  filing,  and  if  the  Secretary  deems 
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it  in  the  best  interest  of  the  participants,  he  may  take  any  one  or  more 
of  the  following  actions — 

ul)  retain  an  independent  qualified  public  accountant  {as  cle- 
tion  103(a)(3)(D))  on  behalf  of  th<  participant*  to 
perform  an  audit. 

(B)  retain  an  enrolled  actuary  {as  defined  in  section  1"-j 
(a)(4)(C)  of  this  Art)  an  behalf  of  the  plan  participants,  to 
prepare  <m  actuarial  statement^ 

bring  a  civil  action  for  such  legal  or  equitable  relief  as  may 
be  appropriati  to  enforce  the  provisions  of  this  part,  or 
{!>)  take  any  other  action  authorized  by  this  title. 
The  administrator  shall  permit  such  accountant  or  actuary  to  insk 
whatever  books  and  records  of  the  plan  art  ->j  for  such  audit. 

The  plan  shall  be  liable  to  the  Secretary  for  the  expenses  for  such  audit 
or  report,  and  the  Secretary  may  being  an.  action  against  the  plan,  in 
any  court  of  competent  jurisdiction  to  recover  such  expenses. 

(b)  Publication,  of  the  summary  plan  descriptions  and  annual  re- 
ports shall  be  made  to  participants  and  beneficiaries  of  the  particular 
plan  as  follows: 

\1)  The  administrator  shall  furnish  to  each  participant  and  each 
beneficiary  receiving  benefits  under  the  plan  a,  copy  of  the  summary 
plan  description,  and  all  modifications  and  changes  referred  to  in  sec- 
tion 102 (a)  (1)  — 

(A)  within  90  days  after  lu  h.  participant,  or  (in  the 
8t   of  a  benefcinry)   within  90  days  after  he  first 

fits,  or 

(B)  if  later,  within  120  days  after  the  plan  incomes  subject  to 
this  part. 

The  administrator  shall  furnish  to  each  participant  and  each  bi 
■ficiary  "-ho  is  receiving  bt  der  the  plan  every  fifth  year  after 

the  plan  becomes  subject  to  this  part  an  updated  summary  plan  de- 
scription described  in  section  102  which  h  all  plan  amend- 
ments made  within  such  five-year  period,  except  that 
no  amendments  han  been  made  to  a  plan  daring  such  fir*  -  .  riod 
this                  shall  not  apply.  Notwithstanding  the  foregoing,  the  ad- 

'strator  shall  furnish  to  each  participant  and  to  each  beneficiary 
who  vng  benefits  under  the  plan  the  summary  plan  descripi 

i  y  tenth  year  after  the  plan  becomes  sub 
to  this  part.  If  there  lification  or  change  described  > 

102(a)(1),  a  summary  description  of  such   modification  or  ch 
shall  be  fu)  i  ><  later  than  210  days  after  the  end  of  the  plan 

year  in    which   the  changi    is  adopted  to  each  participant  and  to  each 

ficiary  who  is  receiving  bem 

The  administrator  shall  make  copies  of  the  plan  <h  scription  and 
the  latest  annual  report  and  the  bargaining  agreement,  trust  agree- 
ment, contract,  or  other  instruments  under  which  the  plan  was  estab- 
lished or  is  operated  available  for  examination  by  any  plan  partici- 
pant or  beneficiary  in  the  principal  office  of  the  administrator  and  in 
such  other  places  as  mag  ;  \ry  to  make  available  all  \ 
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information  to  all  participants  (including  such  places  as  the  Secre- 
tary may  prescribe  by  regulations). 

(3)  Within  210  days  after  the  close  of  the  fiscal  year  of  the  plan, 
the  administrator  shall  furnish  to  each  participant,  and  to  each  bene- 
ficiary receiving  benefits  under  the  plan,  a  copy  of  the  statements 
and  schedules,  for  such  fiscal  year,  described  in  subparagraphs  (A) 
and  (B)  of  section  103(b)  (3)  and  such  other  material  as  is  necessary 
to  fairly  summarize  the  latest  annual  report. 

(4)  The  administrator  shall,  upon  written  request  of  any  partici- 
pant or  beneficiary,  furnish,  a  copy  of  the  latest  updated  sum- 
mary plan  description,  plan  description,  and  the  latest  annual  report, 
any  tei^minal  report,  the  bargaining  agreement,  trust  agreement,  con- 
tract, or  other  instruments  under  which  the  plan  is  established  or 
operated.  The  administrator  may  make  a  reasonable  charge  to  cover 
the  cost  of  furnishing  such  complete  copies.  The  Secretary  may  by 
regulation  prescribe  the  maximum  amount  which  will  constitute  a  rea- 
sonable charge  under  the  preceding  sentence. 

(c)  The  Secretary  may  by  regulation  require  that  the  administrator 
of  any  employee  benefit  plan  furnish  to  each  participant  and  to  each 
beneficiary  receiving  benefits  under  the  plan  a  statement  of  the  rights 
of  participants  and  beneficiaries  under  this  title. 

(d)  Cross  Reference — 

For  regulations  respecting  coordination  of  reports  to 
the  Secretaries  of  Labor  and  Treasury,  see  section  3004. 

REPORTING  OF  PARTICIPANT'S  BENEFIT  RIGHTS 

Sec.  105.  (a)  Each  administrator  of  an  employee  pension  benefit 
plan  shall  furnish  to  any  plan  participant  or  beneficiary  who  so  re- 
quests in  writing,  a  statement  indicating,  on  the  basis  of  the  latest 
available  infoymation — 

(1)  the  total  benefits  accrued,  and 

(2)  the  nonforfeitable  pension  benefits,  if  any,  which  have  ac- 
crued, or  the  earliest  date  on  which  be?iefits  will  become  nonfor- 
feitable. 

(b)  In  no  case  shall  a  participant  or  beneficiary  be  entitled  under 
this  section  to  receive  more  than  one  report  described  in  subsection  (a) 
during  any  one  12  month  period. 

(c)  Each  administrator  required  to  register  under  section  6057  of 
the  Internal  Revenue  Code  of  195 4  shall,  before  the  expiration  of  the 
time  prescribed  for  such  registration,  furnish  to  each  participant  de- 
scribed in  subsection  (a)  (2)  (C)  of  such  section,  an  individual  state- 
ment setting  forth  the  information  ivith  respect  to  such  participant 
required  to  be  contained  in  the  registration  statement  required  by 
section  6057(a)  (2)  of  such  Code. 

(d)  Subsection  (a)  of  this  section  shall  apply  to  a  plan  to  which 
more  than  one  unaffiliated  employer  is  required  to  contribute  only 
to  the  extent  provided  in  regulations  prescribed  by  the  Secretary  in 
coordination  with  the  Secretary  of  the  Treasury. 
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REPORTS  MADE  PUBLIC  INFORMATION 

Sec.  106.  (a)  Except  as  provided  in  subsection  (b).  the  contents  of 

the  descriptions,  annual  reports,  statements,  and  other  documents  filed 
with  the  Secretary  pursuant  to  this  part  shall  be  public  information 
and  the  Secretary  shall  make  any  such  information  and  data  avail- 
able to  inspection  in  the  public  document  room  of  the  Department  of 
Labor.  The  Secretary  may  use  the  information  and  data  for  statistical 
and  research  purposes,  and  compile  and  publish  such  studies,  analyses, 
reports,  and  surveys  based  thereon  as  he  may  deem  appropriate. 

(b)  Information  described  in  section  105(a)  and  105(c)  with  re- 
spect to  a  participant  may  be  disclosed  only  to  the  extent  that  informa- 
tion respecting  that  participants  benefits  under  title  II  of  the  Social 
Security  Act  may  be  disclosed  under  such  Act. 

RETENTION  OF  RECORDS 

Sec.  107.  Every  person  subject  to  a  requirement  to  file  any  descrip- 
tion or  report  or  to  certify  any  information  therefor  under  this  title  or 
who  would  be  subject  to  such  a  requirement  but  for  an  exemption 
under  section  104(a)(3)  of  this  title  shall  maintain  records  on  the 
matters  of  which  disclosure  is  required  which  will  provide  in  sufficient 
detail  the  necessary  basic  information  and  data  from  which  the  docu- 
ments thus  required  may  be  verified,  explained,  or  clarified,  and 
checked  for  accuracy  and  completeness,  and  shall  include  vouchers, 
worksheets,  receipts,  and  applicable  resolutions,  and  shall  keep  such 
records  available  for  examination  for  a  period  of  not  less  than  six 
years  after  the  filing  date  of  the  documents  based  on  the  information 
which  they  contain,  or  six  years  after  the  date  on  which  such  docu- 
ments  would  have   been   filed  but   for  an   exemption    under  section 

RELIANCE  ON  ADMINISTRATIVE  INTERPRETATIONS 

Sec.  V>8.  In  any  criminal  proceeding  under  section  501  based  on  any 
act  or  omission  in  alleged  violation  of  sections  101  through  107  and 
section  4-12  of  this  Act.  no  person  shall  be  subject  to  any  liability  or 
punishment  for  or  on  account  of  the  failure  of  such  person  to  (1) 
comply  with  sections  101  through  107  and  section  1+12  of  this  Act  if  he 
pleads  and  proves  that  the  act  or  omission  complained  of  was  in  good 
faith,  in  conformity  with,  and  in  reliance  on  any  regulation  or  \critten 
ruling  of  the  Secretary,  or  (2)  publish  and  file  any  information  re- 
quired by  any  provision  of  this  part  if  he  pleads  and  proves  that  he 
published  and  filed  such  information  in  good  faith,  and  in  conformity 
with  any  regulation  or  written  ruling  of  the  Secretary  issued  under 
this  part  regard'n, g  the  fling  of  such  reports.  Such  a  defense,  if  estab- 
lished, shall  be  a  bar  to  the  action  or  proceeding,  notwithstanding  that 
(A)  after  such  act  or  omission,  such  interpretation  or  opinion  wmodi- 
p'ed  or  rescinded  or  is  determined  by  judicial  authority  to  be  invalid 
or  of  no  legal  effect,  or  (B)  after  publishing  or  filing  the  plan  descrip- 
tion, annual  reports,  and  other  reports  required  by  this  title,  such 
publication  or  filing  is  determined  by  judicial  authority  not  to  be  in 
conformity  with  the  requirements  of  this  part. 

28 

25-028  O  -  76  -  54  (Vol.  m) 


4304 


FORMS 

Sec.  109.  (a)  Except  as  provided  in  subsection  (b)  of  this  section, 
the  Secretary  may  require  that  any  information  required  under  this 
title  to  be  submitted  to  him,  including  but  not  limited  to  the  informa- 
tion, required  to  be  filed  by  the  administrator  pursuant  to  section  103 
(b)  (3)  and  (c) ,  must  be  submitted  on  such  foivns  as  he  may  prescribe. 

(b)  The  financial  statement  and  opinion  required  to  be  prepared  by 
an  independent  qualified  public  accountant  pursuant  to  section  103 {a) 
(3)  (A ) ,  the  actuarial  statement  required  to  be  prepared  by  an  enrolled 
actuary  pursuant  to  section  103(a)  (4)  (A)  and  the  summary  plan 
description  required  by  section  102(a)  shall  not  be  required  to  b*>. 
submitted  on  forms. 

(c)  The  Secretary  may  prescribe  the  format  and  content  of  the 
summary  plan  description,  the  summary  of  the  annual  report  described 
in  section  104(b)  (3)  and  any  other  report,  statements  or  documents 
(other  than  the  bargaining  agreement,  trust  agreement,  contract,  or 
other  instrument  under  which  the  plan  is  established  or  operated), 
which  are  required  to  be  furnished  or  made  available  to  plan  partici- 
pants and  beneficiaries  receiving  benefits  under  the  plan. 

ALTERNATIVE  METHODS  OF  COMPLIANCE 

Sec.  110.  (a)  The  Secretary  on  his  own  motion  or  after  having  re- 
ceived  the  petition  of  an  administrator  may  prescribe  an  alternative 
method  for  satisfying  any  requirement  of  this  part  with  respect  to 
any  pension  plan  or  any  type  of  pension  plan  subject  to  such  require- 
ment if  he  determines — 

(1)  that  the  use  of  such  alternative  method  is  consistent  tvith 
the  purposes  of  this  title  and  that  it  provides  adequate  disclosure 
to  the  participants  and  beneficiaries  in  the  plan,  and  adequate  re- 
porting to  the  Secretary, 

(2)  that  the  application  of  such  requirement  of  this  part 
would — 

(A )  increase  the  costs  to  the  plan,  or 

(B)  impose  unreasonable  administrative  burdens  tvith 
respect  to  the  operation  of  the  plan,  having  regard  to  the 
particular  characteristics  of  the  plan  or  the  type  of  plan  in- 
voiced;  and 

(3)  that  the  application  of  this  part  loould  be  adverse  to  the 
interest*  of  plan  participants  in  the  aggregate. 

(b)  An  alternative  method  may  be  prescribed  under  subsection  (a) 
by  regulation  or  otherwise.  If  an  alternative  method  v-  prescribed  other 
than  by  regulation,  the  Secretary  shall  provide  notice  and  an  oppor- 
tunity for  interested  persons  to  present  their  views,  and  shall  publish 
iu  the  Federal  Register  the  provisions  of  such  alternative  method. 

REPEAL  AND  EFFECTIVE  DATE 

Sec.  111.  (a)(1)  The  ~W  el  fare  and  Pension  Plans  Disclosure  Act 
is  repealed  except  that  such  Act  shall  continue  to  apply  to  any  conduct 
[and  events]  which  occurred  before  the  effective  date  of  this  part. 

(2)  (A  )  Section  66 %  of  title  18,  United,  States  Code,  is  amended  by 
striking  out  l%any  such  plan  subject  to  the  provisions  of  the  Welfare 
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and  Pension  Plans  Disclosure  Act"  and  inserting  in  lieu  thereof  "any 
employee  bene  ft  plan  subject  to  any  provision  of  title  I  of  the  Em- 
ployee Retirement  Income  Security  Act  of  197 If. 

(B)(i)  Section  1027  of  such  title  18  is  amended  by  striking  out 
"Welfare  and  Pension  Plans  Disclosure  Act"  and  inserting  in  lieu 
thereof  "title  I  of  the  Employee  Retirement  Income  Security  Act  of 
I074-".  and  by  striking  out  "Act"  each  place  it  appears  and  inserting  in 
lieu  thereof  "title". 

(ii)  The  heading  for  such  section  is  amended  by  striking  out 
"welfare  and  pension  plans  disclosure  act"  and  inserting  in  lieu 
thereof  "Employee  retirement  income  security  act  of  1974". 

(Hi)  The  table  of  sections  of  chapter  47  of  such  title  18  is  amended 
by  striking  out  "Welfare  and  Pension  Plans  Disclosure  Act"  in  the 
item  relating  to  section  1027  and  inserting  in  lieu  thereof  "Employee 
Retirement  Income  Security  Act  of  19? %". 

(C)  Section  19-54  of  such  title  18  is  amended  by  striking  out  "any 
plan  subject  to  the  provisions  of  the  Welfare  and  Pension  Plans  Dis- 
closure Act  as  amended"  and  inserting  in  lieu  thereof  "any  employee 
welfare  benefit  plan  or  employee  pension  bene  ft  plan,  respectively, 
subject  to  any  provision  of  title  I  of  the  Employee  Retirement  Income 
Security  Act  of  1974''';  and  by  striking  out  "sections  3(3)  and  5(b) 
(1)  and  (2)  of  the  Welfare  and  Pension  Plans  Disclosure  Act.  as 
amended11  and  inserting  in  lieu  thereof  "sections  -J (4)  and  (3)  (16)  of 
the  Employee  Retirement  Income  Security  Act  of  1974"- 

(D)  Section  211  of  the  Labor-Management  Reporting  and  Dis- 
closure Act  of  1959  (29  U.S.C.  441)  is  amended  by  striking  out  "Wel- 
fare and  Pension  Plans  Disclosure  Art"  and  inserting  in  lieu  thereof 
"Employee  Retirement  Income  Security  Act  of  19? %". 

(b)(1)  Except  as  provided  in  paragraph  (2).  this  part  (including 
the  amendments  and  repeals  ?nade  by  subsection  (a) )  shall  take  effect 
on  Jan  uary  i,  1975. 

(2)  In  the  ease  of  a  plan  tchich  has  a  plan  year  which  begins  before 
January  1 .  1975.  and  ends  after  December  3 7, 1974*  the  Secretary  may 
postpone  by  regulation  the  effective  date  of  the  repeal  of  any  prori- 
sion  of  the  Welfare  and  Pension  Plans  Disclosure  Act  (and  of  any 
amendment  made  by  subsection  (a)  (2) )  and  the  effective  date  of  any 
provision  of  this  part,  until  the  beginning  of  the  first  plan  year  of 
such  plan  tchich  begins  after  January  1. 1975. 

(c)  The  provisions  of  this  title  authorizing  the  Secretary  to  promul- 
gate regulations  shall  take  effect  on  the  date  of  enactment  of  this  Act. 

Part  2 — Participation  and  Vesting 
coverage 

Sec.  201.  This  part  shall  apply  to  any  employee  benefit  plan  de- 
seribed  in  section  4(a)  (and  not  exempted  under  section  4^(b))  other 
than — v 

(/)   an  employee  icelfarc  benefit  plan; 

(2)   a  plan  which  is  unfunded  and  is  maintained  by  an  em- 
ployer primarily  for  the  purpose  of  providing  deferred  compen- 
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sation  for  a  select  group  of  management  or  highly  compensated 
employees  ; 

(3)  (A)  a  plan  established  and  maintained  by  a  society,  order, 
or  association  described  in  section  501  (c)  (8)  or  (9)  of  tlie  In- 
ternal Revenue  Code  of  1954,  if  n<>  part  of  the  contributions  to  or 
under  such  plan  are  made  by  employers  of  participants  in  such 
plan,  or 

(B)  a  trust  described  in  section  501(c)  (IS)  of  such  Code; 

(4)  a  plan  which  is  established  and  maintained  by  a  labor 
organization  described  in  section  501  (c)  (5)  of  the  Internal  Reve- 
nue Code  of  1954  and  which  does  not  at  any  time  after  the  date 
of  enactment  of  this  Act  provide  for  employer  contributions; 

(5)  any  agreement  providing  payments  to  a  retired  partner 
or  a  deceased  partner's  successor  in  interest,  as  described  in  sec- 
tion 736'  of  the  Internal  Revenue  Code  of  195 '4; 

(6)  an  individual  retirement  account  or  annuity  described  in 
section  408  of  the  Internal  Revenue  Code  of  1954,  or  a  retirement 
bond  described  in  section  4-09  of  such  Code;  or 

(7)  /Such  plan,  is  an  excess  benefit  plan. 

MINIMUM    PARTICIPATION    STANDARDS 

Sec.  202.  (a)  (1)  (A)  No  pension  plan  may  require,  as.a  condition  of 
participation  in  the  plan,  that  an  employee  complete  a  period  of  service 
with  the  employer  or  employers  maintaining  the  plan  extending 
beyond  the  later  of  the  folloioing  dates — 

(i)  the  date  on  'which  the  employee  attains  the  age  of  25;  or 
(ii)  the  date  on  which  he  completes  1  year  of  service. 
(B)  (i)  In  the  case  of  any  plan  which  provides  that  after  not  more 
than  3  years  of  service  each  participant  has  a  right  to  100  percent  of 
his  accrued  benefit  under  the  plan  which  is  nonforfeitable  at  the  time 
such  benefit  accrues,  clause  (ii)  of  subparagraph  (A)  shall  be  applied 
by  substituting  u3  years  or  service1  for  "1  year  of  service'1. 

(ii)  In  the  case  of  any  plan  maintained  exclusively  for  employees 
of  an  educational  institution  (as  defined  in  section  170(b)  (1)  (A)  (ii) 
of  the  Internal  Revenue  Code  of  1954)  by  an  employer  which  is  exempt 
from  tax  under  section  501(a)  of  such  (J ode.  which  provides  that 
each  participant  having  at  least  1  year  of  service  has  a  right  to  100 
percent  of  his  accrued  benefit  under  the  plan  which  is  nonforfeitable 
at  the  time  such  benefit  accrues,  clause  (i)  of  subparagraph  (A)  shall 
be  applied  by  substituting  "30"*  for  "25".  This  clause  shall  not  apply 
to  any  plan  to  which  clause  (i)  applies. 

(2)  No  pension  plan  may  exclude  from  participation  (on  the  basis 
of  age)  employees  who  hare  attained,  a  specified  age,  unless — 
(A  )   the  plan  is  a — 

(?)   defined  benefit  plan,  or 

(ii)   target  benefit  plan  (as  defined  under  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury) ,  and 
(B)   such  employees  begin  employment  with  the  employer  after 
they  have  attained,  a  specified  age  which  is  not  more  than  5  years 
before  the  normal  retirement  age  under  the  plan. 
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(S)  (A)  For  purposes  of  this  section,  the  term  "year  of  service" 
mean*  a  12-month  period  during  which  the  employee  has  not  less  than 
1 .000  hours  of  service.  For  purposes  of  this  paragraph,  computation  of 
any  12-month  /><  riod  shall  be  made  with  reference  to  the  date  on  which 
tlu  employee's  employment  commenced,  except  that,  in  accordance 
with  regulations  prescribed  by  tin  Secretary,  such  computation  may 
I),  made  by  reft  n  net  to  the  first  day  of  a  plan  yen-  \n  the  case  of  an 
employee  who  does  not  complete  IfiOO  hours  of  service  during  the  12- 
month  /><  riod  beginning  on  the  dot,  his  <  mployment  commt  need. 

(B)  hi  tin  case  of  any  seasonal  industry  where  the  customary  period 
of  employment  is  less  than  1 .000  hours  during  a  calendar  year,  the  term 
"year  of  service"  shall  be  such  period  as  may  be  determined  under 
regulations  pn escribed  by  the  Secretary. 

\  C  )  For  purposes  of  this  serf  ion.  the  term  -hour  of  service"  means 
a  rime  of  service  determined  under  regulations  prescribed  by  the 
Seen  tary. 

(/>)  For  /mi  poses  of  this  section,  in  tin  <-<:s<  of  any  noiritino  in- 
dustry. 12~>  days  of  servict  shaft  be  t r>ated  as  1,000  hours  of  service. 
The  Secretary  may  prescribe  regulations  to  carry  oat  the  purposes  of 
fit  is  subparagraph. 

(4)  A  /dan  shall  be  treated  as  ,,ot  meeting  the  requirements  of 
paragraph  ( 1 )  unless  it  provides  that  any  employee  who  has  satisfied 
the  mini  mam  aye  and  service  requirements  specified  in  such  para- 
graph, and  who  in  otherwise  entitled  to  participate  in  the  plan,  corn- 
mi  TiCes  participation  in  the,  plan  no  later  than  the  earlier  of — 

(A  )  the  first  day  of  the  first  plan  yea,  beginning  after  tin  date 
on  which  such  employee  satisfied  surf,  requirements,  or 

(B)  the  date  (J  months  after  the  date  on  which  he  satisfied  such 
r<  quirements, 
unless  such  employe   was  separated  from  the  servict  before  the  date 
referred  to  in  subparagraph  (A)  or  (B).  whichever  is  applicable. 

(b)(1)  Except  as  otherwise  provided  in  paragraphs  (2).  (3),  ami 
(Jf.).  all  years  of  servict  with  the  employer  or  employers  maintaining 
the  plan  shall  be  taken  into  account  in  computing  the  pt  riod  of  servict 

for  par  poses  of  subsection  (a)  (1) . 

(2)  hi  the  eas(   of  any  employee  who  has  any  1-year  break  in  service 

[as  defined  in  section  203(b)(3)(A))  under  the  plan  to  which  the 
service  requirements  of  clause  (i)  of  subsection  (a)(1)  (B)  apply,  if 
such  employee  has  not  satisfied  such  requirement*,  service  before  such 

break  shall  not  be  required  to  be  take,,  into  account. 

id)  In  computing  an  employee's  period  of  service  for  par  posts  of 
subsection  (a)(1)  in  the  ens,  of  any  participant  who  has  any  1-year 
break  i,,  servict   (as  dt  fined  in  section  203(b)  (3)  (A)),  service  1><  fore 

such  break  shall  not  be  required  to  be  taken  into  account  Under  the 
plan  -until  he  has  completed  a  year  of  Service  (as  defined  in  subsection 

(a  )  (3)  )  after  his  return. 

(4)  I  a  the  case  of  a,,  employee  who  dots  not  hare  any  nonforfeit- 
able right  to  an  accrued  benefit  derived  from  employer  contributions. 
years  of  service  with  tin  employer  or  employers  maintaining  the  plan 
before  a  break  in  sen-ire  shaU  not  be  required  to  be  taken  info  account 
in  computing  the  period  of  service  for  purposes  of  subsection  (a)(1) 
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if  the  number  of  consecutive  1-year  breaks  in  service  equals  or  exceeds 
the  aggregate  number  of  such  years  of  service  before  such  break.  Such 
aggregate  number  of  years  of  service  before  such  break  shall  be  deemed 
not  to  include  any  years  of  service  not  required  to  be  taken  into  ac- 
count under  this  paragraph  by  reason  of  any  prior  break  in  service. 

MINIMUM  VESTING  STANDARDS 

Sec.  203.  (a)  Each  pension  plan  shall  provide  that  an  employee'* 
right  to  his  normal  retirement  benefit  is  nonforfeitable  upon  the  attain- 
ment of  normal  retirement  age  and  in  addtion  shall  satisfy  the  regain  - 
ments  of  paragraphs  (1)  and  (2)  of  this  subsection. 

(1)  A  plan  satisfies  the  requirements  of  this  paragraph  if  an 
employee^  rights  in  his  accrued  benefit  derived  from  his  own 
contributions  are  nonforfeitable. 

(2)  A  plan  satisfies  the  requirements  of  this  jiaragraph  if  it 
satisfies  the  requirements  of  subparagraph  (A),  (B).  or  (C). 

(A)  A  plan  satisfies  the  requirements  of  this  subparagraph 
if  an  employee  who  has  at  least  10  years  of  service  has  a  non- 
forfeitable right  to  100  percent  of  his  accrued  benefit  derived 
from  employer  contributions. 

(B)  A  plan  satisfies  the  requirements  of  this  subparagraph 
if  an  employee  icho  has  completed  at  least  5  years  of  service 
has  a  nonforfeitable  right  to  a  percentage  of  his  accrued 
benefit  derived  from  employer  contributions  which  percent- 
age is  not  less  than  the  percentage  determined  under  the 
following  table : 

Nonforfeitable 
Years  of  service:  percentage 

5 25 

6 SO 

7  35 

8 40 

9  1,5 

10 50 

11   60 

12  70 

IS 80 

Ik 90 

15  or  more 100. 

(C)  (?)  A  plan  satisfies  the  requirements  of  this  subpara- 
graph if  a  participant  icho  is  not  separated  from  the  service, 
who  has  completed  at  least  5  years  of  service,  and  with  respect 
to  whom  the  sum  of  his  age  and  years  of  service  equals  or  ex- 
ceeds Jf5.  has  a  nonforfeitable  right  to  a  percentage  of  his  ac- 
crued benefit  derived  from  employer  contributions  deter- 
mined under  the  following  table  : 

and  sum  of  age 
If  years  of  service  and  service  then  the  nonforfcit- 

equal  or  exceed —  equals  or  exceeds —      able  percentage  is — 

5 45 50 

6 47 60 

7 49 70 

8 51 80 

9 5S 90 

10 55 100. 
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( ii)  Notwithstanding  clause  (/).  a  plait  shall  not  be  treated 
as  satisfying  the  requirements  of  this  subparagraph  unless 
any  participant  who  has  completed  at  least  1(>  years  of  serv- 
ice has  a  nonforft  itable  right  to  not  less  than  50  /"/cent  of  his 
accrued  benefit  derived  from  employer  contributions  and  to 
not  less  than  an  additional  10  percent  for  each  additional 
year  of  service  thereafter. 
(3)  (A)  A  right  to  an  accrued  benefit  derived  from  employer 
contributions  shall  not  be  treated  as  forfeitable  solely  because  tht 
plan  provides  that  it  is  not  payable  if  the  participant  dies  (except 
in  the  case  of  a  survivor  annuity  which  is  payable  as  provided  in 
section  205). 

(B)  A  right  to  an  accrued  benefit  derived  from  employer  con- 
tributions shall  not  be  treated  as  forfeitable  solely  because  the 
plan,  provides  that  the  payment  of  benefits  is  suspended  for  such 
period  as  the  employee  is  employed,  subsequent  to  the  commence- 
ment of  payment  of  such  benefits — 

(/)  in  the  case  of  a  plan  other  than  a  multiemployer  plan. 
by  an  employer  who  maintains  the  plan  under  which  -such 
benefits  were  being  paid :  and 

(ii)  in  th<   case  of  a  multiemployer  plan,  in  the  samt   in- 
dustry, in  the  same  trade  or  craft,  and  the  same  geographic 
area  covered  by  the  plan,  as  when  such  benefits  commenced. 
The  Secretary  shall  prescribe  such  regulations  as  may  be  neces- 
sary to  carry  out  the  purposes  of  this  subparagraph,  including 
regulations  with  respect  to  the  meaning  of  the  term  "employed". 

(C)  A  )ight  to  an  accrued  benefit  derived  from  employer  con- 
tributions shall  not  be  treated  as  forfeitable  solely  because  plan 
amendments  may  be  given  retroactive  application  as  provided  in 
section  302  (c)(8). 

(D)  (i)  A  right  to  an  accrued  benefit  derived  from  employer 
contributions  shall  not  be  treated  as  forfeitable  solely  because  the 
plan  provides  that,  in  the  case  of  a  participant  who  does  not  have 
a  nonforfeitable  right  to  at  hast  50  percent  of  his  accrued  benefit 
derived  from  employer  contributions,  such  accrued  benefit  may  be 
forfeited  on  account  of  the  withdrawal  by  the  participant  of  any 
amount  attributable  to  the  benefit  derived  from  mandatory  con- 
tributions (as  defined  in  the  last  sentence  of  section  204(c)  {2) 
(C))  made  by  such  participant. 

(ii)  Clause  (i)  shall  not  apply  to  a  plan  unless  the  plan  pro- 
vides that  any  accrued  benefit  forfeited  under  a  plan  provision 
described  in  such  clause  shall  be  restored  upon  repayment  by  the 
participant  of  the  full  amount  of  the  withdrawal  described  in  such 
clause  plus,  in  the  case  of  a  defined  benefit  plan,  interest.  Such 
interest,  in  the  case  of  a  defined  benefit  plan,  shall  be  computed  on 
such  amount  at  the  rate  determined  for  purposes  of  section  204(c) 
(2)  (C)  (if  such  subsection  applies)  on  the  date  of  such  repay- 
ment (computed  annually  from  the  date  of  such  withdrawal).  In 
the  case  of  a  defined  contribution  pla)}  the  plan  provision  required 
under  this  clause  may  provide  that  such  repayment  must  be  made 
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before  the  participant  has  any  1-year  break-in  service  commencing 
after  the  withdrawal. 

(in)  In  the  case  of  accrued  benefits  derived  from  employer  con- 
tributions which  accrued  before  the  date  of  the  enactment  of  this 
Act,  a  right  to  such  accrued  benefit  derived  from  employer  con- 
tributions shall  not  be  treated  as  forfeitable  solely  because  the 
plan  provides  that  an  amount  of  such  acci^ued  benefit  may  be  for- 
feited on  account  of  tlie  withdrawal  by  the  participant  of  an 
amount  attributable  to  the  benefit  derived,  from  mandatory  con- 
tributions, made  by  such  participant  before  the  date  of  the  enact- 
ment of  this  Act  if  such  amount  forfeited  is  proportional  to  such 
amount  withdrawn.  This  clause  shall  not  apply  to  any  plan  to 
which  any  mandatory  contribution  is  made  after  the  date  of  the 
enactment  of  this  Act.  The  Secretary  of  the  Treasury  shall  pre- 
scribe such  regulations  as  may  be  necessary  to  carry  out  the  pur- 
poses of  this  clause. 

(iv)   For  purposes  of  this  subparagraph,  in  the  case  of  any 
class-year  plan,  a  withdrawal  of  employee  contributions  shall  be 
treated  as  a  withdrawal  of  such  contributions  on  a  plan  year  by 
plan  year  basis  in  succeeding  order  of  time, 
(v)  Cross  Reference. — 

For  nonforfeitability  where  the  employee  has  a  non- 
forfeitability right  to  at  least  50  percent  of  his  accrued 
benefit,  see  section  206(c). 
(b)  (1)  In  computing  the  period  of  service  under  the  plan  for  pur- 
poses of  determining  the  nonforfeitable  percentage  under  subsection 
(a)(2).  all  of  an  employee's  years  of  service  with  the  employer  or 
employers  maintaining  the  plan  shall  be  taken  into  account,  except 
that  the  following  may  be  disregarded: 

(A)  years  of  service  before  age  22,  except  that  in  the  case  of  a 
plan  which  does  not  satisfy  subparagraph  (A)  or  (B)  of  subsec- 
tion (a)  (2).  the  plan  may  not  disregard  any  such  year  of  service 
during  which  the  employee  was  a  participant ; 

(B)  years  of  service  during  a  period  for  which  the  employee 
declined  to  contribute  to  a  plan  requiring  employee  contributions; 

(C)  years  of  service  with  an  employer  during  any  period  for 
which  the  employer  did  not  maintain  the  plan  or  a  predecessor 
plan,  defined  by  the  Secretary  of  the  Treasury ; 

(D)  service  not  required  to  be  taken  into  account  under  para- 
graph (3)  ; 

(F)  years  of  service  before  January  /,  1071 .  unless  the  employee 

has  had  at  least  3  years  of  service  after  December  3U  1070;  and 

(F)  years  of  service  before  this  part  -first  applies  to  the  plan 

if  such  service  would  have  been  disregarded  under  the  miles  of  the 

plan  with  regard  to  breaks  in  service,  as  in  effect  on  the  applicable 

date. 

(2)  (A)  For  purposes  of  this  section,  except  as  provided  in  subpara- 

(jraph  (C),  the  term  uyear  of  service"  means  a  calendar  year,  plan  year. 

or  other  12-consecutive-month  period  designated  by  the  plan  (and  not 
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prohibited  under  regulations  prescribed  by  the  Secretary)   during 
which  the  participant  has  completed  1,000  hours  of  service. 

(/> )  For  purposes  of  this  section,  the  term  "hour  of  service'-  has  the 
weaning  provided  by  section  202(a)  (3)  (C). 

(C)  In  the  case  of  any  seasonal  industry  where  the  customary  period 
of  employment  is  less  than  1,000  hours  during  a  calendar  year,  the  term 
"year  of  service"  shall  be  such  period  as  determined  under  regulations 
of  the  Secretary. 

(D)  For  purposes  of  this  section,  in  the  case  of  any  maritime  indus- 
try, 125  days  of  service  shall  be  treated-  as  1,000  hours  of  service.  The 
Secretary  may  prescribe  regulations  to  carry  out  the  purpose  of  this 
subparagraph. 

(3)  (A)  For  purposes  of  this  paragraph,  the  term  "1-year  break  in 
service'''  means  a  calendar  year,  plan  year,  or  other  12-consecutive- 
month  period  designated  by  the  plan  (and  not  prohibited  under  regu- 
lations prescribed  by  the  Secretary)  during  which  the  participant  has 
not  completed  more  than  500  hours  of  service. 

(B)  For  purposes  of  paragraph  (1),  in  the  case  of  any  employee 
who  has  any  1-year  break  in  service,  years  of  service  before  such  break 
shall  not  be  required  to  be  taken  into  account  until  he  has  completed  a 
year  of  service  after  his  return. 

((')  For  purposes  of  paragraph  (1),  in  the  case  of  any  participant  in 
an  individual  account  plan  or  an  insured  defined  benefit  plan  which 
satisfies  the  requirements  of  subsection  204(b)(1)(F)  ivho  has  any 
1-year  break  in  service,  years  of  service  after  such  break  shall  not  be 
required  to  be  taken  into  account  for  purposes  of  determining  the  non- 
forfeitable percentage  of  his  accrued  benefit  derived  from  employer 
contributions  which  accrued  before  such  break. 

(I))  For  purposes  of  paragraph  (1),  in  the  case  of  a  participant 
who,  under  the  plan,  does  not  have  any  nonforfeitable  right  to  an  ac- 
crued bene  ft  derived  from  employer  contributions,  years  of  service 
before  any  1-year  break  in  service  shall  not  be  required  to  be  taken  into 
account  if  the  number  of  consecutive  1-year  breaks  in  service  equals  or 
exceeds  the  aggregate  number  of  such  years  of  service  prior  to  such 
break.  Such  aggregate  number  of  years  of  service  before  such  break 
shall  be  deemed  not  to  include  any  years  of  service  not  required  to  be 
taken,  into  account  under  this  subparagraph  by  reason  of  any  prior 
break  in  service. 

(4)  Cross  References. — 

((A)  For  definitions  of  "accrued  benefit"  and  "normal 
retirement  age",  see  sections  3  (23)  and  (24).) 

((B)  For  effect  of  certain  cash  out  distributions,  see 
section  204(d)(1).) 
(c)  (1)  (A )  A  plan  amendment  changing  any  vesting  schedule  under 
the  plan  shall  be  treated  as  not  satisfying  the  requirements  of  sub- 
section (a)  (2)  if  the  nonforfeitable  percentage  of  the  accrued,  benefit 
derived  from  employer  contributions  (determined  as  of  the  later  of 
the  date  such  amendment  is  adopted,  or  the  date  such  amendment  be- 
comes effective)  of  any  employee  who  is  a  participant  in  the  plan  is 
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less  than  such  nonforfeitable  percentage  computed  wider  the  plan 
without  regard  to  such  amendment. 

(B)  A  plan  amendment  changing  any  vesting  schedule  under  the 
plan  shall  be  treated  as  not  satisfying  the  requirements  of  subsection 
(a)  (2)  unless  each  participant  having  not  less  than  5  years  of  service 
is  permitted  to  elect,  within  a  reasonable  period  after  adoption  of 
such  amendment,  to  have  his  nonforfeitable  percentage  computed 
under  the  plan  without  regard  to  such  amendment. 

(2)  Subsection  (a)  shall  not  apply  to  benefits  which  may  not  be 
provided  for  designated  employees  in  the  event  of  early  termination 
of  the  plan  under  provisions  of  the  plan  adopted  pursuant  to  regula- 
tions prescHbed  by  the  Secretary  of  the  Treasury  to  preclude  the 
discrimination  prohibited  by  section  401(a)  (4)  of  the  Internal  Rev- 
enue Code  of  1954. 

(S)  The  requirements  of  subsection  (a)  (2)  shall  be  deemed  to  be 
satisfied  in  the  case  of  a  class  year  plan  if  such  plan  provides  that 
100  percent  of  each  employee 's  light  to  or  derived  from  the  contribu- 
tions of  the  employer  on  his  behalf  with  respect  to  any  plan  year  are 
nonforfeitable  not  later  than  the  end  of  the  5th  plan  year  following 
the  plan  year  for  which  such  contributions  were  made.  For  purposes 
of  this  part,  the  term  uclass  year 'plan"  means  a  profit  sharing,  stock 
bonus,  or  money  purchase  plan  which  provides  for  the  separate  non- 
forfeitability of  employees''  rights  to  or  derived  from  the  contributions 
for  each  plan  year. 

(d)  A  pension  plan  may  allow  for  nonfeitable  benefits  after  a  lesser 
period  and  in  greater  amounts  tlian  are  required  by  this  part. 

BENEFIT  ACCRUAL  REQUIREMENTS 

Sec.  204.  (a)  Each  pension  plan  shall  satisfy  the  requirements  of 
subsection  (b)(2),  and  in  the  case  of  a  defined  benefit  plan  shall  also 
satisfy  the  requirements  of  subsection  (b)(1). 

(b)  (1)  (A)  A  defined  benefit  plan  satisfies  the  requirements  of  this 
paragraph  if  the  accrued  benefit  to  which  each  participant  is  entitled 
upon  his  separation  from  the  service  is  not  less  than — 

(i)  3  percent  of  the  normal  retirement  benefit  to  which  he  would 
be  entitled  at  the  normal  retirement  age  if  he  commenced  partic- 
ipation, at  the  earliest  possible  entry  age  under  the  plan  and  served 
continuously  until  the  earlier  of  age  65  or  the  normal  retirement 
age  specified  under  the  plan,  multiplied  by 

(ii)  the  number  of  years  (not  in  excess  of  33%)  of  his  partic- 
ipation in  the  plan. 
In  the  case  of  a  plan  providing  retirement  benefits  based  on  compensa- 
tion during  any  period,  the  normal  retirement  benefit  to  which  a  par- 
ticipant would  be  entitled  shall  be  determined  as  if  he  continued  to 
earn-  annually  the  average  rate  of  compensation  which  he  earned 
during  consecutive  years  of  service,  not  in  excess  of  10,  for  which  his 
compensation  was  the  highest.  A  plan  does  not  meet  the  requirements 
of  this  subparagraph  unless  the  amount  of  accrued  benefits  of  any  par- 
ticipant who  has  separated  from  the  service  equals  the  amount  of 
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accrued  benefits  to  which  he  would  have  been  entitled  at  normal  re- 
tirement age  if  he  had  the  same  credited  service  under  the  plan  and 
the  same  compensation  (determined  in  accordance  with  this  subpara- 
graph) but  had  not  separated  from  the  service.  For  purposes  of  this 
subparagraph,  social  security  benefits  and  all  other  relevant  factors 
used  to  compute  benefits  shall  be  treated  as  remaining  constant  as  of 
the  current  year  for  all  years  after  such  current  year. 

(B)  A  defined  benefit  plan  satisfies  the  requirements  of  this  para- 
graph for  a  particular  plan  year  if  under  the  plan  the  accrued  benefit 
payable  at  the  normal  retirement  age  is  equal  to  the  normal  retire- 
ment benefit  and  the  annual  rate  at  which  any  individual  who  is  or 
could  be  a  participant  can  accrue  the  retirement  benefits  payable  at 
normal  retirement  age  under  the  plan  for  any  later  plan  year  is  not 
more  than  133yz  percent  of  the  annual  rate  at  which  he  can  accrue 
benefits  for  any  plan  year  beginning  on  or  after  such  particular  plan 
year  and  before  such  later  plan  year.  For  purposes  of  this  sub- 
paragraph— 

(?)  any  amendment  to  the  plan  which  is  in  effect  for  the  cur- 
rent year  shall  be  treated  as  in  effect  for  all  other  plan  years; 

(ii)  any  change  in  an  accrual  rate  which  does  not  apply  to 
any  individual  who  is  or  could  be  a  participant  in  the  current 
year  shall  be  disregarded; 

(Hi)  the  fact  that  benefits  under  the  plan  may  be  payable  to 
certain  employees  before  normal  retirement  age  shall  be  disre- 
garded;  and 

(iv)  social  security  benefits  and  all  other  relevant  factors  used 
to  compute  benefits  shall  be  treated  as  remaining  constant  as  of 
the  current  year  for  all  years  after  the  current  year. 

(C)  A  defined  benefit  plan  satisfies  the  requirements  of  this  para- 
graph if  the  accrued  benefit  to  which  any  participant  is  entitled  upon 
his  separation  from  the  service  is  not  less  than  a  fraction  of  the  annual 
benefit  commencing  at  normal  retirement  age  to  which  he  would  be 
entitled  at  under  the  plan  as  in  effect  on  the  date  of  his  separation  if  he 
continued  to  earn  annually  until  normal  retirement  age  the  same  rate 
of  compensation  upon  which  his  normal  retirement  benefit  would  be 
computed  under  the  plan,  determined  as  if  he  had  attained  normal  re- 
tirement age  on  the  date  any  such  determination  is  made  (but  taking 
into  account  no  more  than  the  10  years  of  service  immediately  preced- 
ing his  separation  from  service).  Such  fraction  shall  be  a  fraction,  not 
exceeding  1.  the  numerator  of  which  is  the  total  number  of  his  years  of 
participation  in  the  plan  (as  of  the  date  of  his  separation  from  the  serv- 
ice) and  the  denominator  of  which  is  the  total  number  of  years  he 
would,  have  particiapted  in  the  plan  if  he  separated  from  the  service  at 
the  normal  retirement  age.  For  purposes  of  this  subparagraph,  social 
security  benefits  and  all  other  relevant  factors  used  to  compute  bene- 
fits shall  be  treated  as  remaining  constant  as  of  the  current  year  for 
all  years  after  such  current  year. 

(D)  Subparagraphs  (A),  (B),  and  (C)  shall  not  apply  with  respect 
to  years  of  participation   before  the  first  plan  year  to  which   this 
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section  applies  but  a  defined  benefit  plan  satisfies  the  requirements  of 
this  subparagraph  icith  respect  to  such  years  of  participation  only,  if 
the  accured  benefit  of  any  participant  with  respect  to  such  years  of  par- 
ticipation is  not  less  than  the  greater  of — 

(i)  his  accrued  benefit  determined  under  the  plan,  as  in  effect 

from  time  to  time  prior  to  the  date  of  the  enactment  of  this  Act, 

or 

(ii)  an  accrued  benefit  which  is  not  less  than  one-half  of  the 

accrued  benefit  to  which  such  participant  would  have  been  entitled 

if  subparagraph  (A),  (B),  or  (C)  applied  with  respect  to  such 

years  of  participation. 

(E)  Notwithstanding  subparagraphs  (A),  (B),  and  (C)  of  this 
paragraph,  a  plan  shall  not  be  treated  as  not  satisfying  the  require- 
ments of  this  paragraph  solely  because  the  accrual  of  benefits  under 
the  plan  does  not  become  effective  until  the  employee  has  two  continu- 
ous years  of  service.  For  purposes  of  this  subparagraph,  the  term 
uyears  of  service"  has  the  meaning  provided  by  section  202(a)  (3)  (A). 

(F)  Notwithstanding  subparagraphs  {A),  (B),and  (C),  a  defined 
benefit  plan  satisfies  the  requirements  of  this  paragraph  if  such  plan — 

(i)  is  funded  exclusively  by  the  purchase  of  insurance  contracts, 
and 

(ii)  satisfies  the  requirements  of  paragraphs  (2)  and  (3)  of 
section  301(b)  (relating  to  certain  insurance  contract  plans), 
but  only  if  an  employee's  accrued  benefit  as  of  any  applicable  date  is 
not  less  than  the  cash  surrender  value  his  insurance  contracts  would 
have  on  such  applicable  date  if  the  requirements  of  paragraphs  (4), 
(5),  and  (6)  of  section  301  (b)  were  satisfied. 

(G)  Notwithstanding  the  preceding  subparagraphs,  a  defined  bene- 
fit plan  shall  be  treated  as  not  satisfying  the  requirements  of  this 
paragraph  if  the  participants  accrued  benefit  is  reduced  on  account 
of  any  increase  in  his  age  or  service.  The  preceding  sentence  shall  not 
apply  to  benefits  under  the  plan  commencing  before  entitlement  to 
benefits  payable  under  title  II  of  the  Social  Security  Act  which  bene- 
fits under  the  plan — 

(i)  do  not  exceed  such  social  security  benefits,  and 
(ii)  terminate  at  the  time  of  entitlement  to  such  social  security 
benefits  commence. 

(2)  A  plan  satisfies  the  requirements  of  this  paragraph  if — 

(A)  in  the  case  of  a  defined  benefit  plan,  the  plan  requires  sepa- 
rate accounting  for  the  portion  of  each  employee's  accrued  bene- 
ft  derived  from  any  voluntary  employee  contributions  permitted 
under  the  plan ;  and 

(B)  in  the  case  of  any  plan  which  is  not  a  defined  benefit  plan, 
the  plan  requires  separate  accounting  for  each  employee's  accrued 
benefit. 

(3)  (A)  For  purposes  of  determining  an  employee's  accrued  bene- 
fit, the  term  ayear  of  participation"  means  a  period  of  service  (begin- 
ning at  the  earliest  date  on  which  the  employee  is  a  partieiparvb  in  the 
plan  and  which  is  included  in  a  period  of  service  required  to  be  taken 
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into  account  under  section  202(b))  as  determined  under  regulations 
prescribed  by  the  Secretary  which  provide  for  the  calculation  of  such 
period  on  any  reasonable  and  consistent  basis. 

(B)  For  purposes  of  this  paragraph,  except  as  provided  in  sub- 
paragraph (0),  in  the  case  of  any  employee  whose  customary  employ- 
ment is  less  than  full  time,  the  calculation  of  such  employee's  service 
on  any  basis  which  provides  less  than  a  ratable  portion  of  the  accrued 
benefit  to  which  he  would  be  entitled  under  the  plan,  if  his  customary 
employment  were  full  time  shall  not  be  treated  as  made  on  a  reason- 
able and  consistent  basis. 

(C)  For  purposes  of  this  paragraph,  in  the  case  of  any  employee 
whose  service  is  less  than  1.000  hours  during  any  calendar  year,  plan 
year  or  other  12-consccutive-month  period  designated  by  the  plan 
(and  not  prohibited  under  regulations  prescribed  by  the  Secretary) 
the  calculation  of  his  period  of  service  shall  not  be  treated  as  not  made 
on  a-  reasonable  and  consistent  basis  merely  because  such  service  is  not 
taken  into  account. 

(D)  In  the  case  of  any  seasonal  industry  where  the  customary  pe- 
riod of  employment  is  less  than  1,000  hours  during  a  calendar  year, 
the  term  uyear  of  participation"  shall  be  such  period  as  determined 
under  regulations  prescribed  by  the  Secretary. 

(E)  For  purposes  of  this  subsection  in  the  case  of  any  maritime 
industry,  125  days  of  service  shall  be  Seated  as  a  year  of  participation. 
The  Secretary  may  prescribe  regulations  to  carry  out  the  purposes. of 
this  subparagraph. 

(c)(1)  For  purposes  of  this  section  and  section  203  an  employee's 
accrued  benefit  derived  from  employer  contributions  as  of  any  appli- 
cable date  is  the  excess  (if  any)  of  the  accrued  benefit  for  such  em- 
ployee as  of  such  applicable  date  over  the  accrued  benefit  derived  from 
contributions  made  by  such  employee  as  of  such  date. 

(2)  (A)  In  the  case  of  a  plan  other  than  a  defined  benefit  plan,  the 
accrued  benefit  derived,  from  contributions  made  by  an  employee  as  of 
any  applicable  date  is — 

(/)  except  as  provided  in  clause  (ii) .  the  balance  of  the  em- 
ployee's separate  account  consisting  only  of  his  contributions  and 
the  income,  expenses,  gains,  and  losses  attributable  thereto,  or 

(ii)  if  a.  separate  account  is  not  maintained  with  respect  to  an 
employee's  contributions  under  such  a  plan,  the  amount  which 
bears  the  same  ratio  to  his  total  accrued  benefit  as  the  total  amount 
of  the  employee's  contributions  (less  ivithdrairals)   bears  to  the 
sum  of  such  contributions  and  the  contributions  made  on  his  be- 
half by  the  employer  (less  withdrawals) . 
(B)  (?)  In  the  case  of  a  defined  bene  ft  plan  providing  an  annual 
benefit  in  the  form  of  a  single  life  annuity  (without  ancillary  benefits) 
commencing  at  normal  retirement  age,  the  accrued  benefit  derived 
from  contributions  made  by  an  employee  as  of  any  applicable  date  is 
the  annual  benefit  equal  to  the  employee's  accumulated  contributions 
multiplied  by  the  appropriate  conversion  factor. 

(ii)  For  purposes  of  clause  (i),  the  term  " appropriate  conversion 
facto?'"  means  the  factor  necessai^y  to  convert  an  amount  equal  to  the 
accumulated  contributions  to  a  single  life  annuity  (without  ancillary 
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benefits)  commencing  at  normal  retin  ment  age  and  shall  be  10  pei 
for  a  normal  retirement  age  of  6-5  years.  For  other  normal  retirement 
ages  the  conversion,  faetor  shall  be  determined  in  accordance  with  reg- 
ulations prescribed  by  the  Secretary  of  the  Treasury  or  his  delegate. 

For  purposes  of  this  subsection,  the  term  "accumulated  contri- 
butions" means  the  total  of — 

all  mandatory  contribution.*  made  by  the  employee, 
(ii)  interest  (if  any)  under  the  plan  to  the  end  of  the  last  plan 
year  to  which  section  203 [a)  (2)  does  not  apply  (by  reason  of  the 
applicable  effective  date),  and 

(Hi)    interest  on   the  sum  of  the  amounts  determined  under 
clauses  (i)  and  (ii)  compounded  annually  at  the  rate  of  5  percent 
per  annum  from  the  beginning  of  the  first  plan  year  to  which 
section.  203(a)  (2)  applies  (by  reason  of  the  applicable  efft 
date)  to  the  date  upon  which  the  employee  would  attain  normal 
retirement  age. 
For  purposes  of  this  subparagraph,  the  term  "mandatory  contribu- 
tions" mean*  amounts  contributed  to  the  plan  by  the  employee  which 
are  required  as  a  condition  of  employment,  as  a  condition  of  pari 
pat  ion  in  such  plan,  or  as  a  condition  of  obtaining  benefits  wider  tJie 
plan  attributable  to  employer  contributions. 

(D)  The  Secretary  of  the  Treasury  is  authorized  to  adjust  by  regu- 
lation the  conversion  factor  described  in  subparagraph  (B).  the  rate  of 
interest  described  in  clause  (Hi)  of  subparagraph  (C).  or  both,  from 
time  to  time  as  he  may  deem  necessary.  The  rate  of  interest  shall  bear 
the  realtionship  to  5  percent  which  the  Secretary  of  the  Treasury  de- 
termines to  be  comparable  to  the  relationship  which  the  long-term 
money  rates  and  investment  yields  for  the  latf  period  of  10  calendar 
years  ending  at  least  12  months  before  the  beginning  of  the  plan  year 
bear  to  the  long-term  money  rates  and  investment  yields  for  the  10- 
calendar  year  period  196  Jf.  through  1973.  No  such  adjustment  shall  be 
effective  for  a.  plan  year  beginning  before  the  expiration  of  1  year  after 
such  adjustment  is  determined  and  published. 

(E)  The  accrued  benefit  derived  from  employee  contributions  shall 
not  exceed  the  greater  of — 

(i)   the  employee's  accrued  benefit  under  the  plan,  or 

(ii)   the  accrued  bene  ft  derived  from  employee  contribution* 

determined  as  though  the  amounts  calculated  under  clauses  (ii) 

and  (Hi)  of  subparagraph  (C)  were  zero. 

(3)  For  purposes  of  this  section,  in  the  case  of  any  defined  benefit 
plan,  if  an  employee's  accrued  benefit  is  to  be  determined  as  an  amount 
other  than  an  annual  benefit  commencing  at  normal  retirement  age. 
or  if  the  accrued  benefit  derived  from  contributions  made  by  an  em- 
ployee is  to  be  determined  with  respect  to  a  benefit  other  than  an  an- 
nual benefit  in  the  form  of  a  single  life  annuity  (without  ancillary 
benefits)  commencing  at  normal  retirement  age.  the  employee's  accrued 
benefit,  or  the  accrued  benefits  derived  from  contributions  made  by 
an  employee,  as  the  case  may  be.  shall  be  the  actuarial  equivalent  of 
suchbenefit  or  amount  determined  under  paragraph  (1)  or  (2). 

(4)  In  the  case  of  a  defined  benefit  plan  which  permits  voluntary 
employee  contributions,  the  portion  of  an  employee's  acc?*ued  benefit 
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derived  from  such  contributions  shall  be  treated  as  an  accrued  benefit 
derived  from  employee  contributions  under  a  plan  other  than  a  defined 
benefit  plan. 

(d)  Notwithstanding  section  203(b)  (1),  for  purposes  of  determin- 
ing the  employee's  accrued,  benefit  under  the  plan,  the  plan  may  disre- 
gard service  performed  by  the  employee  with  respect  to  which  he  has 
received — 

(1)  a  distribution  of  the  present  value  of  his  entire  nonfor- 
feitable benefit  if  such  distribution  was  in  an  amount  (not  more 
than  $1,750)  permitted  under  regulations  prescribed  by  the  Sec- 
retary of  the  Treasury,  or 

(2)  a  distribution  of  the  present  value  of  his  nonforfeitable 
benefit  attributable  to  such  service  which  he  elected  to  receive. 

Paragraph  (1)  shall  apply  only  if  such  distribution  was  made  on 
termination  of  the  employee's  participation  in  the  plan.  Paragraph 
(2)  shall  apply  only  if  such  distribution  ivas  made  on  termination 
of  the  employee's  participation  in  the  plan  or  under  such  other  cir- 
cumstances as  may  be  provided  under  regulations  prescribed  by  the 
Secretary  of  the  Treasury. 

(e)  For  purposes  of  determining  the  employee's  accrued  benefit 
the  plan  shall  not  disregard  service  as  provided  in  subsection  (d) 
unless  the  plan  provides  an  opportunity  for  the  participant  to  repay 
the  full  amount  of  a  distribution  described  in  subsection  (d)  with,  in 
the  case  of  a  defined  benefit  plan,  interest  at  the  rate  determined  for 
purposes  of  subsection  (c)  (2)  (C)  and  provides  that  upon  such  repay- 
ment the  employee's  accrued  benefit  shall  be  recomputed  by  taking 
into  account  service  so  disregarded.  This  subsection  shall  apply  only 
in  the  case  of  a  participant  who — 

(1)  received  such  a  distribution  in  any  plan  year  to  tvhich  this 
section  applies,  which  distribution  teas  less  than  the  present  value 
of  his  accrued  benefit. 

(2)  resumes  employment  covered  under  the  plan,  and 

(3)  repays  the  full  amount  of  such  distribution  with,  in  the 
case  of  a  defined  benefit  plan,  interest  at  the  rate  determined  for 
purposes  of  subsection  (c)(2)(C). 

In  the  case  of  a  defined  contribution  plan,  the  plan  provision 
required  under  this  subparagraph  may  provide  that  such  re- 
payment must  be  made  before  the  participant  has  any  1-year 
break  in  service  commencing  after  such  withdrawal. 

(f)  For  the  purposes  of  this  part,  an  employer  shall  be  treated  as 
maintaining  a  plan  if  any  employee  of  such  employer  accrues  benefits 
under  such  plan  by  reason  of  serrice  with  such  employer. 

(g)  The  accrued  benefit  of  a  participant  under  a  plan,  nmy  not  be 
decreased  by  an  amendment  of  the  plan,  other  than  an  amendment 
described  in  section  302(c)  (8). 

(h)   Cross  Reference. — 

(For  special  rules  relating  to  class  year  plans  and  plan 
provisions  adopted  to  preclude  discrimination,  see  sec- 
tions 203(c)  (2)  and  (3).) 
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JOINT  AND   SURVIVOR   ANNUITY  REQUIREMENT 

Sec:  205.  (a)  If  a  pension  plan  provides  for  the  payment  of  benefits 
in  the  form  of  an  annuity,  such  plan  shall  provide  for  the  payment  of 
annuity  benefits  in  a  form  having  the  effect  of  a  qualified  joint  and 
survivor  annuity. 

(b)  In  the  case  of  a  plan  which  provides  for  the  payment  of  benefits 
before  the  normal  retirement  age  as  defined  in  section  3  (24) ,  the  plan 
is  not  required  to  provide  for  the  payment  of  annuity  benefits  in  a 
form  having  the  effect  of  a  qualified  joint  and  survivor  annuity  during 
the  period  beginning  on  the  date  on  which  the  employee  enters  into 
the  plan  as  a  participant  and  ending  on  the  later  of — 

(1)  the  date  the  employee  reaches  the  earliest  retirement  age, 
or 

(2)  the  first  day  of  the  120th  month  beginning  before  the  date 
on  ichich  the  employee  reaches  noimial  retirement  age. 

(c)  (1)  A  plan  described  in  subsection  (b)  does  not  meet  the  require- 
ments of  subsection  (a)  unless,  under  the  plan,  a  participant  has  a 
reasonable  period  in  which  he  may  elect  the  qualified  joint  and  sur- 
vivor annuity  form  with  respect  to  the  period  beginning  on  the  date 
on  which  the  period  described  in  subsection  (b)  ends  and  ending  on 
the  date  on  which  he  reaches  normal  retirement  age  if  he  continues  his 
employment  during  that  period. 

(2)  A  plan  does  not  meet  the  requirements  of  this  subsection  unless. 
in  the  case  of  such  election,  the  payments  under  the  survivor  annuity 
are  not  less  than  the  payments  ichich  would  have  been  made  under  the 
joint  annuity  to  ichich  the  participant  would  have  been  entitled  if  he 
had  made  an  election  under  this  subsection  immediately  pmor  to  his 
retirement  and  if  his  retirement  had  occurred  on  the  date  immediately 
preceding  the  date  6f  his  death  and  within  the  period  within  which  an 
election  can  be  made. 

(d)  A  plan  shall  not  be  treated  as  not  satisfying  the  requirements 
of  this  section  solely  because  the  spouse  of  the  participant  is  not 
entitled  to  receive  a  survivor  annuity  {whether  or  not  an  election  has 
been  made  under  subsection  (c) )  unless  the  participant  and  his  spouse 
have  been  married  throughout  the  1-year  period  ending  on  the  date 
of  such  participants  death. 

(e)  A  plan  shall  not  be  treated  as  satisfying  the  requirements  of 
this  section  unless,  under  the  plan,  each  participant  has  a  reasonable 
period  (as  prescribed  by  the  Secretary  of  the  Treasury  by  regula- 
tions) _  before  the  annuity  starting  date  during  which  he  may  elect 
in  writing ;  (after  having  received  a  written  explanation  of  the  terms 
and  conditions  of  the  joint  and  survivor  annuity  and  the  effect  of 
an  election  under  this  subsection)  not  to  take  such  joint  and  survivor 
annuity. 

(f)^  A  plan  shall  not  be  treated  as  not  satisfying  the  requirements 
of  this  section  solely  because,  under  the  plan  there  is  a  provision  that 
any  election  under  subsection  (c)  or  (e).  and  any  revocation  of  any 
such  election,  does  not  become  effective  (or  ceases  to  be  effective)  if 
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the  participant  dies  within  a  period  (not  in  excess  of  2  years)  begin- 
ning on  the  date  of  such  election  or  revocation,  as  the  case  may  be. 
The  preceding  sentence  does  not  apply  unless  the  plan  provision  de- 
scribed in  the  preceding  sentence  also  provides  that  such  an  election 
or  revocation  will  be  given  effect  in  any  case  in  which — 

(1)  the  participant  dies  from  accidental  causes, 

(2)  a  failure  to  give  effect  to  the  election  or  revocation  would 
deprive  the  participant's  survivor  of  a  survivor  annuity,  and 

(3)  such  election  or  revocation  is  made  before  such  accident 
occurred. 

(g)  For  purposes  of  this  section: 

(l)The  term  "annuity  starting  date"  means  the  first  day  of 
the  first  period  for  which  an  amount  is  received  as  an  annuity 
(whether  by  reason  of  retirement  or  by  reason  of  disability). 

(2)  The  term  "earliest  retirement  age"  means  the  earliest  date 
on  which,  under  the  plan,  the  participant  could  elect  to  receive 
retirement  benefits. 

(3)  The  term  "qualified  joint  and  survivor  annuity"  means  an 
annuity  for  the  life  of  the  participant  with  a  survivor  annuity 
for  the  life  of  his  spouse  which  is  not  less  than  one-half  of,  or 
greater  than,  the  amount  of  the  annuity  payable  during  the  joint 
lives  of  the  participant  and  his  spouse  and  which  is  the  actuarial 
equivalent  of  a  single  annuity  for  the  life  of  the  participant. 

(h)  For  the  purposes  of  this  section,  a  plan  may  take  into  account 
in  any  equitable  fashion  (as  determined  by  the  Secretary  of  the 
Treasury)  any  increased  costs  resulting  from  providing  joint  and 
survivor  annuity  benefits  under  an  election  made  under  subsection 

(i)  7Jhis  section  shall  apply  only  if — 

(1)  the  annuity  starting  date  did  not  occur  before  the  effective 
date  of  this  section,  and 

(2)  the  participant  was  an  active  participant  in  the  plan  on  or 
after  such  effective  date. 

OTHER  PROVISIONS  RELATING  TO  FORM  AND  PAYMENT  OF  BENEFITS 

Sec.  206.  (a)  Nonforfeitable  benefits  accrued  by  terminated  par- 
ticipants may  be  distiibuted  in  the  manner  set  forth  in  the  plan  for 
payment  of  retirement  benefits  except  that  distribution  of  such 
benefits  shall,  at  the  election  of  the  terminated  participant,  com- 
mence at  the  earlier  of  either — 

(1)  the  first  date  that  a  participant  who  is  not  a  terminated 
participant,  with  the  same  credited  service  under  the  plan,  could 
have  exercised  any  unrestricted  option  under  the  plan  to  receive 
retirement  benefits,  or 

(2)  the  later  of  the  60th  day  after  the  latest  of  the  close  of  the 
plan  year  in  which — 

(.4)  the  date  on  which  the  participant  attains  the  earlier 
of  age  65  or  the  normal  retirement  age  specified  under  the 
plan, 
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(B)  occurs  the  10th  anniversary  of  the  year  in  which  the 
participant  commenced  participation  in  the  plan,  or 

(C)  the  participant  terminates  his  service  with  the  em- 
ployer. 

For  the  purposes  of  this  subsection,  the  term  "terminated  participant" 
means  a  participant  for  whom  service  is  no  longer  being  credited 
under  the  plan. 

(b)  If- 

(1)  a  participant  or  beneficiary  is  receiving  benefits  under  such 
plan,  or 

(2)  a  participant  is  separated  from  the  service  and  has  non- 
forfeitable rights  to  benefits, 

a  plan  may  not  decrease  benefits  of  such  a  participant  by  reason  of 
any  increase  in  the  benefit  levels  payable  under  title  II  of  the  Social 
Security  Act  or  the  Railroad  Retirement  Act  of  1937,  or  any  increase 
in  the  wage  base  under  such  title  II,  if  such  increase  takes  place 
after  the  date  of  the  enactment  of  this  Act  or  (if  later)  the  earlier 
of  the  date  of  first  entitlement  of  such  benefits  or  the  date  of  such 
separation. 

(c)  No  pension  plan  may  provide  that  any  part  of  a  participant's 
accrued  benefit  derived  from  employer  contributions  (whether  or  not 
otherwise  nonforfeitable) ,  is  forfeitable  solely  because  of  withdrawal 
by  such  participant  of  any  amount  attributable  to  the  benefit  derived 
from  contributions  made  by  such  participant.  The  preceding  sentence 
shall  not  apply  (1)  to  the  accrued  benefit  of  any  participant  unless,  at 
the  time  of  such  withdrawal,  such  participant  has  a  nonforfeitable 
right  to  at  least  50  percent  of  such  accrued  benefit,  or  (2)  to  the  ex- 
tent that  an  accrued  benefit  is  permitted  to  be  forfeited  in  accordance 
with  section  203 (a)  (3)  (D)  (Hi). 

(d)  (1)  Each  pension  plan  shall  provide  that  benefits  provided  under 
the  plan  may  not  be  assigned  or  alienated. 

(2)  For  the  purposes  of  paragraph  (1)  of  this  subsection,  there 
fihall  not  be  taken  into  account  any  voluntary  and  revocable  assign- 
ment of  not  to  exceed  10  percent  of  any  benefit  payment,  or  of  any 
irrevocable  assignment  or  alienation  of  benefits  executed  before  the 
date  of  enactment  of  this  Act.  The  preceding  sentence  shall  not  apply 
to  any  assignment  or  alienation  made  for  the  purposes  of  defraying 
plan  administration  costs.  For  purposes  of  this  paragraph  a  loan  made 
to  a  participant  or  beneficiary  shall  not  be  treated  as  an  assignment  or 
alienation  if  such  loan  is  secured  by  the  participant's  accrued  nonfor- 
feitable benefit  and  is  exempt  from  the  tax  imposed  by  section  4975  (re- 
lating to  tax  on  prohibited  transactions)  by  reason  of  section  4975 

(d)(i). 

TEMPORARY   VARIANCES  FROM   CERTAIN   VESTING   REQUIREMENTS 

Sec.  207.  In  the  case  of  any  plan  maintained  on  January  1, 1974,  tfi 
not  later  than  2  years  after  the  date  of  enactment  of  this  Act,  the  ad- 
ministrator petitions  the  Secretary^  the  Secretary  may  prescribe  an 
alternate  method  which  shall  be  treated  as  satisfying  the  requirements 
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of  section  203(a)(2)  or  204(b)(1)  (other  than  subparagraph  (D 
thereof) )  or  both  for  a  period  of  not  more  than  4  years.  The  Secretary 
may  prescribe  such  alternate  method  only  when  he  finds  that — 

(1)  the  application  of  such  requirements  would  increase  the 
costs  of  the  plan  to  such  an  extent  that  there  would  result  a  sub- 
stantial risk  to  the  voluntary  continuation  of  the  plan  or  a  sub- 
stantial curtailment  of  benefit  levels  or  the  levels  of  employees'1 
compensation, 

(2)  the  application  of  such  requirements  or  discontinuance  of 
the  plan  would  be  adverse  to  the  interests  of  plan  participants  in 
the  aggregate,  and 

(3)  a  waiver  or  extension  of  time  granted  under  section  303  or 
304  of  this  Act  would  be  inadequate. 

In  the  case  of  any  plan  with  respect  to  ichich  an  alternate  method  has 
been  prescribed  under  the  preceding  provisions  of  this  subsection  for  a 
period  of  not  more  than  4  years,  if,  not  later  than  1  year  before  the 
expiration  of  such  period,  the  administrator  petitions  the  Secretary 
for  an  extension  of  such  alternate  method,  and  the  Secretary  makes 
the  findings  required  by  the  preceding  sentence,  such  alternate  method 
may  be  extended  for  not  more  than  3  years. 

Mergers  and  Consolidations  of  Plans  or  Transfers  of  Plan 

Assets 

Sec.  208.  A  pension  plan  may  not  merge  or  consolidate  with,  or 
transfer  its  assets  or  liabilities  to,  any  other  plan  after  the  date  of 
the  enactment  of  this  Act,  unless  each  participant  in  the  plan  would 
(if  the  plan  then  terminated)  receive  a  benefit  immediately  after  the 
merger,  consolidation,  or  transfer  which  is  equal  to  or  greater  than 
the  benefit  he  would  have  been  entitled  to  receive  immediately  before 
the  merger,  consolidation,  or  transfer  (if  the  plan  had  then  termi- 
nated). This  paragraph  shall  apply  in  the  case  of  a  multiemployer 
plan  only  to  the  extent  determined  by  the  Pension  Benefit  Guaranty 
Corporation. 

recordkeeping  and  reporting  requirements 

Sec.  209.  (a)(1)  Except  as  provided  by  paragraph  (2)  every 
employer  shall,  in  accordance  with  regulations  prescribed  by  the  Sec- 
retary, maintain  records  with  respect  to  each  of  his  employees  suf- 
ficient to  determine  the  benefits  due  or  which  may  become  due  to  such 
employees.  The  plan  administrator  shall  make  a  report,  in  such  man- 
ner and  at  such  time  as  may  be  provided  in  regulations  prescribed  by 
the  Secretary,  to  each  employee  who  is  a  participant  under  the  plan 
and  who — 

(A)  requests  such  report,  in  such  manner  and  at  such  time 
as  may  be  provided  in  such  regulations, 

(B)  termintes  his  service  with  the  employer,  or 

(C)  has  a  1-year  break  in  service  (as  defined  in  section 
(b)(3)(A)). 

The  employer  shall  furnish  to  the  plan  administrator  the  information 
necessary  for  the  administrator  to  make  the  reports  required  by  the 
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preceding  sentence.  Not  more  than  one  report  shall  be  required  under 
subparagraph  (A)  in  any  12-month  period.  Not  more  than  one  report 
shall  be  required  under  subparagraph  (C)  unth  respect  to  consecutive 
1-year  breaks  in  service.  The  report  required  under  this  paragraph 
shall  be  sufficient  to  inform  the  employee  of  his  accrued  benefits  under 
the  plan  and  the  percentage  of  such  benefits  which  are  nonforfeitable 
under  the  plan. 

(2)  If  more  than  one  employer  adopts  a  plan,  each  such  employer 
shall,  in  accordance  with  regulations  prescribed  by  the  Secretary  of 
Labor,  furnish  to  the  plan  administrator  the  information  necessary 
for  the  administrator  to  maintain  the  records  and  make  the  reports 
required  by  paragraph  (1).  Such  administrator  shall  maintain  the 
records  and,  to  the  extent  provided  under  regulations  prescribed  by 
the  Secretary  of  Labor  or  his  delegate,  make  the  reports,  required  by 
paragraph  (1). 

(b)  If  any  person  who  is  required,  under  subsection  (a),  to  furnish 
information  or  maintain  records  for  any  plan  year  fails  to  comply 
with  such  requirement,  he  shall  pay  to  the  Secretary  a  civil  penalty 
of  $10  for  each  employee  with  respect  to  whom  such  failure  occurs, 
unhss  it  is  shown  that  such  failure  is  due  to  reasonable  cause. 

(c)  Cross  Reference. — 

PLANS   MAINTAINED   BY   MORE   THAN   ONE   EMPLOYER,  PREDECESSOR   PLANS, 
AND  EMPLOYER   GROUPS 

Sec.  210.  (a)  Notwithstanding  any  other  provision  of  this  fart  or 
part  3,  the  following  provisions  shall  apply  to  a  plan  maintained  by 
more  than  one  employer: 

(1)  Section  202  shall  be  applied  as  if  all  employees  of  each  of 
the  employers  were  employed  by  a  single  employer. 

(2)  Sections  203  and  204  shall  be  applied  if  all  such  employers 
constituted  a  single  employer,  except  that  the  application  of  any 
rules  with  respect  to  breaks  in  service  shall  be  made  under  regu- 
lations prescribed  by  the  Secretary. 

(3)  The  minimum  funding  standard  provided  by  section  302 
shall  be  determined  as  if  all  participants  in  the  plan  were  employed 
by  a  single  employer. 

(b)  For  purposes  of  this  part  and  part  3 — 

(1)  in  any  case  in  which  the  employer  maintains  a  plan  of  a 
predecessor  employer,  service  for  such  predecessor  shall  be  treated 
as  service  for  the  employer,  and 

(2)  in  any  case  in  which  the  employer  maintains  a  plan  which 
is  not  the  plan  maintained  by  a  predecessor  employer,  service  for 
such  predecessor  shall,  to  the  extent  provided  in  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury,  be  treated  as  service  for 
the  employer. 

(c)  For  purposes  of  sections  202,  203,  and  204,  all  employees  of  all 
corporations  which  are  members  of  a  controlled  group  of  corporations 
(within  the  meaning  of  section  1563(a)  of  the  Internal  Revenue  Code 
of  1954,  determined  vnthout  regard  to  section  1563(a)  (4)  and  (e)  (3) 
(C)  of  such  code)  shall  be  treated  as  employed  by  a  single  employer. 
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With  respect  to  a  plan  adopted  by  more  than  one  such  corporation,  the 
minimum  funding  standard  of  section  302  shall  be  determined  as  if  all 
such  employers  were  a  single  employer,  and  allocated  to  each  employer 
in  accordance  with  regulations  prescribed  by  the  Secretary  of  the 
Treasury. 

(d)  For  purposes  of  sections  202,  203,  and  204,  under  regulations 
prescribed  by  the  Secretary  of  the  Treasury,  all  employees  of  trades 
or  businesses  (xohether  or  not  incorporated)  which  are  under  common 
control  shall  be  treated  as  employed  by  a  single  employer.  The  regula- 
tions prescribed  under  this  subsection  shall  be  based  on  principles 
similar  to  the  principles  ichich  apply  in  the  case  of  subsection  (c). 

EFFECTIVE  DATE 8 

Sec.  211.  (a)  Except  as  otherwise  provided  in  this  section,  this  part 
shall  apply  in  the  case  of  plan  years  beginning  after  the  date  of  the 
enactment  of  this  Act. 

(b)(1)  Except  as  otherwise  provided  in  subsection  (d),  sections 
205,  206(d),  and  208  shall  apply  with  respect  to  plan  years  beginning 
after  December  31, 1975. 

(2)  Except  as  otherunse  provided  in  subsections  (c)  and  (d)  in  the 
coxe  of  a  plan  in  existence  on  January  1. 197 '4,  this  part  shall  apply  in 
the  case  of  plan  years  beginning  after  December  31. 1975. 

(c)  (1)  In  the  case  of  a  plan  maintained  on  January  1, 1974,  pursu- 
ant to  one  or  more  agreements  which  the  Secretary  finds  to  be  collec- 
tive bargaining  agreements  between  employee  organizations  and  one 
or  more  employers,  no  plan  shall  be  treated  as  not  meeting  the  require- 
ments of  section  204-  solely  by  reason  of  a  supplementary  or  special  plan 
provision  (within  the  meaning  of  paragraph  (2))  for  any  plan  year 
before  the  year  which  begin*  after  the  earlier  of — 

(A)  the  date  on  which  the  last  of  such  agreements  relating  to 
the  plan  terminates  (determined  without  regard  to  any  extension 
thereof  agreed  to  after  the  date  of  the  enactment  of  this  Act),  or 

(B)  December  31. 1980. 

For  purposes  of  subparagraph  (A)  and  section  306(c),  any  plan 
amendment  made  pursuant  to  a  collective  bargaining  agreement  relat- 
ing to  the,  plan  which  amends  the  plan  solely  to  conform  to  any  re- 
quirement contained  in  this  Act  or  the  Internal  Revenue  Code  of  1954 
shall  not  be  treated  as  a  termination  of  such  collective  bargaining 
agreement.  This  paragraph  shall  not  apply  unless  the  Secretary  deter- 
mines that  the  participation  and  vesting  rules  in  effect  on  the  date  of 
enactment  of  this  Act  are  not  less  favorable  to  participants,  in  the 
aggregate,  than  the  rules  provided  under  sections  202.  203.  and  204- 
(2)  For  purposes  of  paragraph  (1),  the  term  "supplementary  or 
special  plan  provision"'  means  any  plan  provision  which — 

(A)  provides  supplementary  benefits,  not  in  excess  of  one-third 
of  the  basic  benefit,  in  the  form  of  an  annuity  for  the  life  of  a  par- 
ticipant of  in  the  form  of  an  annuity  for  the  life  of  the  partici- 
pant with  a  survivor  annuity  for  the  life  of  his  spouse,  or 

(B)  provides  that,  under  a  contractual  agreement  based  on 
medical  evidence  as  to  the  effects  of  working  in  an  adverse  en- 
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vironment  for  an  extended  period  of  time,  a  participant  having 

25  years  of  service  is  to  be  treated  as  having  30  years  of  service. 

(3)   This  subsection  shall  apply  with  respect  to  a  plan  if  {and  only 

if)  the  application  of  this  subsection  results  in  a  later  effective  date 

for  this  part  than  the  effective  date  required  by  subsection  (b). 

(d)  If  the  administrator  of  a  plan  elects  under  section  1017(d)  of 
this  Act  to  make  applicable  to  a  plan  year  and  to  all  subsequent  plan 
years  the  provisions  of  the  Internal  Revenue  Code  of  1954  relating  to 
participation,  resting,  funding,  and  form  of  benefit,  this  part  shall 
apply  to  (1)  the  first  plan  year  to  which  such  election  applies  and  to 
all  subsequent  plan  years. 

(e)  (1)  No  pension  plan  to  which  section  202  applies  may  make  ef- 
fective any  plan  amendment  ivith  respect  to  breaks  in  service  (which 
amendment  is  made  or  becomes  effective  after  January  1,  197 If.,  and 
before  the  date  on  which  section  202  first  becomes  effective  with  respect 
to  such  plan)  which  provides  that  any  employee's  participation  in  the 
plan  would  commence  at  any  date  later  than  the  later  of — 

(A)  the  date  on  which  his  participation  would  commence  under 
the  break  in  service  rules  of  section  202(b),  or 

(B)  the  date  on  which  his  participation  would  commence  under 
the  plan  as  in  effect  on  January  1, 197. If.. 

(2)  No  pension  plan  to  ivhich  section  203  applies  may  make  effective 
any  plan  amendment  with  respect  to  breaks  in  service  (which  amend- 
ment is  made  or  becomes  effective  after  January  1,  1974,  and  before 
the  date  on  which  section  203  first  becomes  effective  with  respect  to 
such  plan)  if  such  amendment  provides  that  the  nonforfeitable  benefit 
derived  from  employer  contributions  to  ivhich  any  employee  would  be 
entitled  is  less  than  the  lesser  of  the  nonforfeitable  benefit  derived 
from  employer  contributions  to  which  he  would  be  entitled  under — 

(A)  the  break  in  service  rules  of  section  202(b)  (3),  or 

(B)  the  plan  as  in  effect  on  January  1, 197 If. 
Subparagraph  (B)  shall  not  apply  if  the  break  in  service  rules  under 
the  plan  would  have  been  in  violation  of  any  law  or  rule  of  law  in  effect 
on  January  1. 197 If. 


Part  S — Funding 

COVERAGE 

Sec.  301.  (a)  This  part  shall  apply  to  any  employee  pension  benefit 
plan  described  in  section  4(a),  (and  not  exempted  under  section  4(b) ) , 
other  than — 

(1)  an  employee  welfare  benefit  plan; 

(2)  an  insurance  contract  plan  described  in  subsection  (b) ; 

(3)  a  plan  which  is  unfunded  and  is  maintained  by  an  employer 
primarily  for  the  purpose  of  providing  deferred  compensation 
for  a  select  group  of  management  or  highly  compensated  em- 
ployees; 

(4)  (A )  a  plan  which  is  established  and  maintained  by  a  society, 
order,  or  association  described  in  section  501(c)  (8)  or  (9)  of  the 
Internal  Revenue  Code  of  1954,  if  n<>  Var^  °f  the  contributions  to 
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or  under  such  plan  are  made  by  employers  of  participants  in  such 
plan;  or 

(B)  a  trust  described  in  section  501(c)  (18)  of  such  Code; 

(5)  a  plan  ichich  has  not  at  any  time  after  the  date  of  enact- 
ment of  this  Act  provided  for  employer  contributions, 

(6)  an  agreement  providing  payments  to  a  retired  partner  or 
deceased  partner  or  a  deceased  partner's  successor  in  interest  as 
described  in  section  736  of  the  Internal  Revenue  Code  of  1954* 

(7)  an  individual  retirement  account  or  annuity  as  described 
in  section  408(a)  of  the  Internal  Revenue  Code  of  1954,  or  a  retire- 
ment bond  described  in  section  409  of  such  Code  ( ; 

(8)  an  individual  account  plan  (other  than  a  money  purchase 
plan)  and  a  defined  benefit  plan  to  the  extent  it  is  treated  as  an 
individual  account  plan  (other  than  a  money  purchase  plan) 
under  section  3(85)  (B)  of  this  title  ( ;  or 

(9)  an  excess  benefit  plan. 

(b)  For  the  purposes  of  paragraph  (2)  of  subsection  (a)  a  plan  is 
an  "insurance  contract  plan''1  if — 

(1)  the  plan  is  funded  exclusively  by  the  purchase  of  indi- 
vidual insurance  contracts. 

(2)  such  contracts  provide  for  level  annual  premium  payments 
to  be  paid  extending  not  later  than  the  retirement  age  for  each 
individual  participating  in  the  plan,  and  commencing  with  the 
date  the  individual  became  a  participant  in  the  plan  (or.  in  the 
case  of  an  increase  in  benefits,  commencing  at  the  time  such  in- 
crease becomes  effective). 

(3)  benefits  provided  by  the  plan  are  equal  to  the  benefits 
provided  under  each  contract  at  normal  retirement  age  under  the 
plan  and  are  guaranteed  by  an  insurance  earner  (licensed  under 
the  lairs  of  a  State  to  do  business  with  the  plan)  to  the  extent 
premiums  have  been  paid. 

(4)  premiums  payable  for  the  plan  year,  and  all  prior  plan 
years  under  such  contracts  have  been  paid  before  lapse  or  there 
is  reinstatement  of  the  policy. 

(5)  no  rights  under  such  contracts  have  been  subject  to  a  se- 
curity interest  at  any  time  during  the  plan  year,  and 

(6)  no  policy  loans  are  outstanding  at  any  time  during  the 
plan  year. 

.  I  plan  funded  exclusively  by  the  purchase  of  group  insurance  con- 
tracts which  is  determined  under  regulations  prescribed  by  the  Sec- 
retary of  the  Treasury  to  have  the  same  characteristics  as  contracts 
described  in  the  preceding  sentence  shall  be  treated  as  a  plan  described 
in  this  subsection. 

MINIMUM  FUNDING  STANDARDS 

Sfc  302.  (a)(1)  Every  employee  pension  benefit  plan  subject  to 
this  part  shall  satisfy  the  minimum  funding  standard  (or  the  alterna- 
tive minimum  funding  standard  under  section  305)  for  any  plan  year 
to  ichich  this  part  applies.  A  plan  to  ichich  this  part  applies  shall  have 
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satisfied  the  minimum  funding  standard  for  such  plan  for  a  plan  year 
as  of  the  end  of  such  plan  year  the  plan  does  not  have  an  accumulated 
funding  deficiency  under  the  funding  standard  account  (as  required 
under  subsection  (b))  or  the  alternative  minimum  funding  standard 
account  (as  required  under  section  305) . 

(2)  For  the  purposes  of  this  part,  the  term  ^accumulated  funding 
deficiency''''  means  for  any  plan  the  excess  of  the  total  charges  to  the 
funding  standard  account  for  all  plan  years  (beginning  with  the  first 
plan  year  to  which  this  part  applies)  over  the  total  credits  to  such 
account  for  such  years  or,  if  less,  the  excess  of  the  total  charges  to  the 
alternative  minimum  funding  standard  account  for  such  plan  years 
over  the  total  credits  to  such  account  for  such  years. 

(b)(1)  Each  plan  to  which  this  part  applies  shall  establish  and 
maintain  a  funding  standard  account.  Such  account  shall  be  credited 
and  charged  solely  as  provided  in  this  section. 

(2)  For  a  plan  year,  the  funding  standard  account  shall  be  charged 
ivith  the  sum  of — 

(A)  the  normal  cost  of  the  plan  for  the  plan  year, 

(B)  the  amounts  necessary' to  amortize  in  equal  annual  install- 
ments (until  fully  amortized) — 

(i)  in  the  case  of  a  plan  in  existence  on  January  1, 1974,  the 
unfunded  past  service  liability  under  the  plan  on  the  first  day 
of  the  first  plan  year  to  which  this  part  applies,  over  a  period 
of  40  plan  years, 

(ii)  in  the  case  of  a  plan  which  comes  into  existence  after 
January  1,  1974,  the  unfunded  past  service  liability  under 
the  plan  on  the  first  day  of  the  first  plan  year  to  which  this 
part  applies,  over  a  period  of  30  plan  years  (40  plan  years 
in  the  case  of  a  multiemployer  plan) , 

(Hi)  separately,  with  respect  to  each  plan  year,  the  net  in- 
crease (if  any)  in  unfunded  past  service  liability  under  the 
plan  arising  from  plan  amendments  adopted  in  such  year, 
over  a  period  of  30  plan  years  (40  plan  years  in  the  case  of  a 
multiemployer  plan) , 

(iv)  separately,  with  respect  to  each  plan  year,  the  net  ex- 
perience loss  (if  any)  under  the  plan,  over  a  period  of  15  plan 
years  (20  plan  years  in  the  case  of  a  multiemployer  plan) ,  and 

(v)  separately,  with  respect  to  each  plan  year,  the  net  loss 
(if  any)  resulting  from  changes  in  actuarial  assumptions 
used  under  the  plan,  over  a  period  of  30  plan  years. 

(C)  the  amount  necessary  to  amortize  each  waived  funding 
deficiency  (within  the  meaning  of  section  303  (c) )  for  each  prior 
plan  year  in  equal  annual  installments  (until  fully  amortized) 
over  a  period  of  15  plan  years,  and 

(D)  the  amount  necessary  to  amortize  in  equal  annual  install- 
ments (until  fully  amortized)  over  a  period  of  5  plan  years  any 
amount  credited  to  the  funding  standard  account  under  para- 
graph (3)(D). 

(3)   For  a  plan  year,  the  funding  standard  account  shall  be  credited 
with  the  sum  of — 
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(A)  the  amount  considered  contributed  by  the  employer  to  or 
under  the  plan  for  the  plan  year, 

(B)  the  amount  necessary  to  amortise  in  equal  annual  install- 
ments (until  fully  amortized)  — 

(i)  separately,  with  respect  to  each  plan  year,  the  net  de- 
crease (if  any)  in  unfunded  pant  service  liability  under  the 
plan  arising  from  plan  amendments  adopted  in  such  year, 
over  a  period  of  30  plan  years  (1+0  plan  years  in  the  case  of  a 
multiemployer  plan), 

(ii)  separately,  with  respect  to  each  plan  year,  the  net  ex- 
perience gain  (if  any)  under  the  plan,  over  a  period  of  15 
plan  years  (20  plan  years  in  the  case  of  a  multiemployer 
plan),  and 

(Hi)  separately,  with  respect  to  each  plan  year,  the  net 
gain  (if  any)  resulting  from  changes  in  actuarial  assump- 
tions used  under  the  plan,  over  a  period  of  30  plan  years. 

(C)  the  amount  of  the  waived  funding  deficiency  (within  the 
meaning  of  section  303(c))  for  the  plan  year,  and 

(D)  in  the  case  of  a  plan  year  for  which  the  accumulated  fund- 
ing deficiency  is  determined  under  the  funding  standard  account 
if  such  plan  year  follows  a  plan  year  for  which  such  deficiency  was 
determined  under  the  alternative  minimum  funding  standard,  the 
excess  (if  any)  of  any  debit  balance  in  the  funding  standard  ac- 
count (determined  without  regard  to  this  subparagraph )  over  any 
debit  balance  in  the  alternative  minimum  funding  standard  ac- 
count. 

(4)  Under  regulations  prescribed  by  the  Secretary  of  the  Treasury. 
amounts  required  to  be  amortized  under  paragraph  (2)  or  paragraph 
(3),  as  the  case  may  be — 

(A)  may  be  combined  into  one  amount  under  such  paragraph  to 
be  amortized  over  a  period  determined  on  the  basis  of  the  remain- 
ing amortization  period  for  all  items  entering  into  such  combined 
amount,  and 

(B)  may  be  offset  against  amounts  required  to  be  amortized 
under  the  other  such  paragraph,  with  the  resulting  amount  to  be 
amortized  over  a  period  determined  on  the  basis  of  the  remaining 
amortization  periods  for  all  items  entering  into  whichever  of  the 
two  amounts  being  offset  is  the  greater. 

(5)  The  funding  standard  account  (and  items  therein.)  shall  be 
charged  or  credited  (as  determined  under  regulations  prescribed  by 
the  Secretary  of  the  Treasury)  with  interest  at  the  appropriate  rate 
consistent  with  the  rate  or  rates  of  interest  used  under  the  plan  to  de- 
termine costs. 

(c)(1)  For  purposes  of  this  part,  normal  costs,  accrued  liability, 
past  service  liabilities,  and  experience  gains  and  losses  shall  be  deter- 
mined under  the  funding  method  used  to  determine  costs  under  the 
plan. 

(2)  (A)  For  purposes  of  this  part,  the  value  of  the  plan's  assets 
shall  be  determined  on  the  basis  of  any  reasonable  actuarial  method 
of  valuation  which  takes  into  account  fair  market  value  and  which  is 
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permitted  under  regulations  prescribed  by  the  Secretary  of  the  Treas- 
ury. 

(B)  For  purposes  of  this  part  the  value  of  a  bond  or  other  evidence 
of  indebtedness  ichich  is  not  bide  fault  as  to  principal  or  interest  may, 
at  the  election  of  the  plan  administrator,  be  determined  on  an  amor- 
tized basis  running  from  initial  cost  at  purchase  to  par  value  at  ma- 
turity or  earliest  call  date.  Any  election  under  this  subparagraph  shall 
be  made  at  such  time  and  in  such  manner  as  the  Secretary  of  the  Treas- 
ury shall  by  regulations  provide,  shall  apply  to  all  such  evidences  of 
indebtedness,  and  may  be  revoked  only  xoith  the  consent  of  the  Secre- 
tary of  the  Treasury. 

(3)  For  purposes  of  this  part  all  costs,  liabilities,  rates  of  inter- 
est, and  other  factors  under  the  plan  shall  be  determined  on  the  basis 
of  actuarial  assumptions  and  methods  ichich,  in  the  aggregate,  are 
reasonable  (taking  into  account  the  experience  of  the  plan  and  rea- 
sonable expectations)  and  ichich,  in  combination,  offer  the  actuary 's 
best  estimate  of  anticipated  experience  under  the  plan. 

(4)  For  purposes  of  this  section,  if — 

(A)  a  change  in  benefits  under  the  Social  Security  Act  or  in 
other  retirement  benefits  created  under  Federal  or  State  law,  or 

(B)  a  change  in  the  definition  of  the  term  "wages"  under  sec- 
tion 3121  of  the  Internal  Revenue  Code  of  1954,  or  a  change  in 
the  amount  of  such  icages  taken  into  account  under  regulations 
prescribed  for  purposes  of  section  401  (a)  (5)  of  the  Internal  Rev- 
enue Code  of  1954, 

results  in  an  increase  or  decrease  in  accrued  liability  under  a  plan, 
such  increase  or  decrease  shall  be  treated  as  an  experience  loss  or  gain. 

(5)  If  the  funding  method  for  a  plan  is  changed,  the  new  funding 
method  shall  become  the  funding  method  used  to  determine  costs  and 
liabilities  under  the  plan  only  if  the  change  is  approved  by  the  Secre- 
tary of  the  Treasury.  If  the  plan  year  for  a  plan  is  changed,  the  new 
plan  year  shall  become  the  plan  year  for  the  plan  only  if  the  change 
is  approved  by  the  Secretary  of  the  Treasury. 

(6)  If,  as  of  the  close  of  a  plan  year,  a  plan  would  (without  regard 
to  this  paragraph)  have  an  accumulated  funding  deficiency  (deter- 
mined without  regard  to  the  alternative  minimum  funding  standard 
account  permitted  under  subsection  (g))  in  excess  of  the  full  fund- 
ing limitation — 

(A)  the  funding  standard  account  shall  be  credited  with  the 
amount  of  such  excess,  and 

(B)  all  amounts  described  in  paragraphs  (2),  (B),  (C),  and 
(D)  and  (3)  (B)  of  subsection  (b)  ichich  are  required  to  be 
amortized  shall  be  considered  fully  amortized  for  purposes  of 
such  paragraphs. 

<  (7)  For  purposes  of  paragraph  (6),  the  term  afull  funding  limita- 
tion" means  the  excess  (if  any)  of — 

(^4)  the  accrued  liability  (including  normal  cost)  under  the 
plan  (determined  under  the  entry  age  normal  funding  method  if 
such  accrued  liability  cannot  be  directly  calculated  under  the 
funding  method  used  for  the  plan) ,  over 
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(B)  the  lesser  of  the  fair  market  value  of  the  plan's  assets  or 
the  value  of  such  assets  determined  under  paragraph  (2) . 

(8)  For  purposes  of  this  part,  any  amendment  applying  to  plan 
year  which — 

(A)  is  adopted  after  the  close  of  such  plan  year  but  no  later 
than  ky2  months  after  the  close  of  the  plan  year  (or,  in  the  case 
of  a  multiemployer  plan,  no  later  than  2  years  after  the  close  of 
such  plan  year) , 

(B)  does  not  reduce  the  accrued  benefit  of  any  participant  de- 
termined as  of  the  beginning  of  the  first  plan  year  to  which  the 
amendment  applies,  and 

(C)  does  not  reduce  the  accrued  benefit  of  any  participant  de- 
termined as  of  the  time  of  adoption  except  to  the  extent  required 
by  the  circumstances, 

shall,  at  the  election  of  the  plan  administrator,  be  deemed  to  have  been 
made  on  the  first  day  of  such  plan  year.  No  amendment  described  in 
this  paragraph  xohich  reduces  the  accrued  benefits  of  any  participant 
shall  take  effect  unless  the  plan  administrator  files  a  notice  with  the 
Secretary  notifying  him  of  such  amendment  and  the  Secretary  has 
approved  such  amendment  or,  within  90  days  after  the  date  on  which 
such  notice  was  filed,  failed  to  disapprove  such  amendment.  No  amend- 
ment described  in  this  subsection  shall  be  approved  by  the  Secretary 
unless  he  determines  that  such  amendment  is  necessary  because  of  a 
substantial  business  hardship  (as  determined  under  section  303(b)) 
and  that  waiver  under  section  303(a)  is  unavailable  or  inadequate. 

(9)  For  purposes  of  this  part,  a  determination  of  experience  gains 
and  losses  and  a  valuation  of  the  plan's  liability  shall  be  made  not  less 
frequently  than  once  every  3  years,  except  that  such  determination 
shall  be  made  more  frequently  to  the  extent  required  in  particular  cases 
under  regulations  prescribed  by  the  Secretary  of  the  Treasury. 

(10)  For  purposes  of  this  part,  any  contributions  for  a  plan  year 
made  by  an  employer  after  the  last  day  of  such  plan  year,  but  not  later 
than  2y2  months  after  such  day,  shall  be  deemed  to  have  been  made 
on  such  last  day.  For  purposes  of  this  paragraph,  such  2y2  month 
pemod  may  be  extended  for  not  more  than  6  months  under  regulations 
prescribed  by  the  Secretary  of  the  Treasury. 

(d)  Cross  Reference. — For  alternative  amortization  method  for 
certain  multiemployer  plans  see  section  1013(d)  of  this  Act. 

VARIANCE  FROM  MINIMUM  FUNDING  STANDARD 

Sec.  303.  (a)  If  an  employer,  or  in  the  case  of  a  multiemployer  plan, 
10  percent  or  move  of  the  number  of  employers  contributing  to  or 
under  the  plan  are  unable  to  satisfy  the  minimum  funding  standard 
for  a  plan  year  without  substantial  business  hardship  and  if  applica- 
tion of  the  standard  would  be  adverse  to  the  interests  of  plan  partici- 
pants in  the  aggregate,  the  Secretary  of  the  Treasury  may  waive  the 
requirements  of  section  302(a)  for  such  year  with  respect  to  all  or 
any  portion  of  the  minimum,  funding  standard  other  than  the  por- 
tion thereof  determined  under  section  302(b)  (2)(0).  The  Secretary 
of  the  Treasury  shall  not  waive  the  minimum  funding  standard  with 
respect  to  a  plan  for  more  than  5  of  any  15  consecutive  plan  years. 
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(b)  For  purposes  of  this  part,  the  factors  taken  into  account  in 
determining  substantial  business  hardship  shall  include  (but  shall  not 
be  limited  to)  whether — 

(1)  the  employer  is  operating  at  an  economic  loss, 

(2)  there  is  substantial  unemployment  or  underemployment  in 
the  trade  or  business  and  in  the  industry  concenxed, 

(3)  the  sales  and  profits  of  the  industry  concerned  are  de- 
pressed or  declining,  and 

(If)  it  is  reasonable  to  expect  that  the  plan  will  be  continued 
only  if  the  waiver  is  granted. 

(c)  For  purposes  of  this  part,  the  term  "waived  f undine/  defi- 
ciency'''' means  the  portion  of  the  minimum  funding  standard  (deter- 
mined without  regard  to  subsection  (b)  (3)  (C)  of  section  302)  for  a 
plan  year  waived  by  the  Secretary  of  the  Treasury  and  not  satisfied 
by  employer  contributions. 

(d)  Cross  Reference. — 

(For  corresponding  duties  of  the  Secretary  of  the  Treasury  with 
regard  to  implementation  of  the  Internal  Revenue  Code  of  1954,  see 
section  412(d)  of  such  Code.) 

EXTENSION  OF  AMORTIZATION  PERIODS 

Sec.  304-  (a)  The  period  of  years  required  to  amortize  any  un- 
funded liability  (described  in  any  clause  of  subsection  (b)(2)(B)  of 
section  302)  of  any  plan  may  be  extended  by  the  Secretary  for  a  period 
of  time  (not  in  excess  of  10  years)  if  he  determines  that  such  exten- 
sion would  carry  out  the  purposes  of  this  Act  and,  would  provide  ade- 
quate protection  for  participants  wider  the  plan  and  their  beneficiaries 
and  if  he  dete?xmines  that  the  failure  to  permit  such  extension  would — 

(1)  result  in — 

(.4)  a  substantial  risk  to  the  voluntary  continuation  of 
the  plan,  or 

(B)  a  substantial  curtailment  of  pension  benefit  levels 
or  employee  compensation,  and 

(2)  be  adverse  to  the   interests  of  plan  participants  in   the 
aggregate. 

(b)  (1)  No  amendment  of  the  plan  which  increases  the  liabilities 
of  the  plan  by  reasan  of  any  increase  in  benefits,  any  change  in  the 
accrual  of  benefits,  or  any  change  in  the  rate  at  which  benefits  become 
nonforfeitable  under  the  plan  shall  be  adopted  if  a  waiver  under 
section  303(a)  or  an  extension  of  time  under  subsection  (a)  of  this 
section  is  in  effect  with  respect  to  the  plan,  or  if  a  plan  amendment 
described  in  section  302(c)  (8)  has  been  made  at  any  time  in  the 
preceding  12  months  (24-  months  in  the  case  of  a  multiemployer 
plan).  If  a  plan  is  amended  in  violation  of  the  preceding  sentence, 
any  such  waiver,  or  extension  of  time,  shall  not  apply  to  any  plan 
year  ending  on  or  after  the  date  on  which  such  amendment  is  adopted. 

(2)  Paragraph  (1)  shall  not  apply  to  any  plan  amendment  which — 

(A)  the  Secretary  determines  to  be  reasonable  and  which  pro- 
vides for  only  de  minimis  increases  in  the  liabilities  of  the  plan, 

(B)  only  repeals  an  amendment  described  in  section  302(c) 
(8),  or 
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(C)  is  required  as  a  condition  of  qualification  under  part  I 
of  subchapter  D,  of  chapter  1,  of  the  Internal  Revenue  Code  of 
1954. 

ALTERNATIVE  MINIMUM  FUNDING  STANDARD 

Sec.  305.  (a)  A  plan  which  uses  a  funding  method  that  requires 
contributions  in  all  years  not  less  than  those  required  under  the  entry 
age  'normal  funding  method  may  maintain  an  alternative  minimum 
funding  standard  account  for  any  plan  year.  Such  account  shall  be 
credited  and  charged  solely  as  provided  in  this  section. 

(b)  For  a  plan  year  the  alternative  minimum  funding  standard 
accounts  shall  be — 

(1)  charged  with  the  sum  of — 

(A)  the  lesser  of  normal  cost  under  the  funding  method 
used  under  the  plan  or  normal  cost  determined  under  the 
unit  credit  method, 

(B)  the  excess,  if  any,  of  the  present  value  of  accrued 
benefits  under  the  plan  over  the  fair  market  value  of  the 
assets,  and 

(C)  an  amount  equal  to  the  excess,  if  any,  of  credits  to 
the  alternative  minimum  funding  standard  account  for  all 
prior  plan  years  over  charges  to  such  account  for  all  such 
years,  and 

(2)  credited  with  the  amount  considered  contributed  by  the 
employer  to  or  under  the  plan  {within  the  meaning  of  section 
302(c)  (10)  for  the  plan  year. 

(c)  The  alternative  minimum  funding  standard  account  (and  items 
therein)  shall  be  charged  or  credited  with  interest  in  the  manner  pro- 
vided under  section  302(b)  (5)  with  respect  to  the  funding  standard 
account. 

EFFECTIVE  DATES 

Sec.  306.  (a)  Except  as  otherwise  piyovided  in  this  section,  this  part 
shall  apply  in  the  case  of  plan  years  beginning  after  the  date  of  the 
enactment  of  this  Act. 

(b)  Except  as  otherwise  provided  in  subsections  (c)  and  (d)  in  the 
case  of  a  plan  in  existence  on  January  1,  197 4,  this  part  shall  apply 
in  the  case  of  plan  years  beginning  after  December  31,  1975. 

(c)(1)  In  the  case  of  a  plan  maintained  on  January  1,  1974  pur- 
suant to  one  or  more  agreements  which  the  Secretary  finds  to  be 
and  one  or  more  employers,  this  part  shall  apply  only  with  respect 
to  plan  years  beginning  after  the  earlier  of  the  date  specified  in  sub- 
paragrpK  (A)  or  (B)  of  section  21 1(c)(1). 

(2)  This  subsection  shall  apply  with  respect  to  a  plan  if  (and  only 
if)  the  application  of  this  subsection  results  in  a  later  effective  date 
for  this  part  than  the  effective  date  required  by  subsection  (b). 

(d)  In  the  case  of  a  plan  the  administrator  of  which  elects  under 
1017(d)  of  this  Act  to  have  the  provisions  of  the  Internal  Revenue 
Code  of  1954  relating  to  participation,  vesting,  funding,  and  form 
of  benefit  to  apply  to  a  plan  year  and  to  all  subsequent  plan  years, 
this  part  shall  apply  to  plan  years  beginning  on  the  earlier  of  the 
first  plan  year  to  which  such  election  applies  or  the  first  plan  year 
determined  under  subsections  (a),  (b),  and  (c)  of  this  section. 
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Part  4 — Fiduciary  Responsibility 

coverage 
Sec.  Jf.01.  (a)  This  part  shall  apply  to  any  employee  benefit  plan 
described  in  section  4(a)    (and  not  exempted  under  section  4(b)), 
other  than — 

(1)  a  plan  which  is  unfunded  and  is  maintained  by  an  em- 
ployer primarily  for  the  purpose  of  providing  deferred  compen- 
sation for  a  select  group  of  management  or  highly  compensated 
employees ;  or 

(2)  a  plan  consisting  of  an  agreement  described  in  section  736 
of  the  Internal  Revenue  Code  of  1954-  which  provides  payments 
to  a  retired  partner  or  deceased  partner  or  a  deceased  partner  s 
successor  in  interest. 

( b )  For  purposes  of  this  part : 

(1)  In  the  case  of  a  plan  which  invests  in  any  security  issued 
by  an  investment  company  registered  under  the  Investment  Com- 
pany Act  of  1940.  the  assets  of  such  plan  shall  be  deemed  to  in- 
clude such  security  but  shall  not,  solely  by  reason  of  such  invest- 
ment, be  deemed  to  include  any  assets  of  such  investment  company. 

(2)  In  the  case  of  a  plan  to  which  a  guaranteed  benefit  policy 
is  issued  by  an  insurer,  the  assets  of  such  plan  shall  be  deemed  to 
include  such  policy,  but  shall  not,  solely  by  reason  of  the  issuance 
of  such  policy,  be  deemed  to  include  any  assets  of  such  insurer. 
For  purposes  of  this  paragraph : 

(A)  The  term  "insurer"  means  an  insurance  company, 
insurance  service,  or  insurance  organization,  qualified  to  do 
business  in  a  State. 

(B)  The  term  "guaranteed  benefit  policy"  means  an  insur- 
ance policy  or  contract  to  the  extent  that  such  policy  or  con- 
tract provides  for  benefits  the  amount  of  which  is  guaranteed 
by  the  insurer.  Such  ter?n  includes  any  surplus  in  a  separate 
account,  but  excludes  any  other  portion  of  a  separate  account. 

ESTABLISHMENT  OF  PLAN 

Sec.  402.  (a)  (J)  Every  employee  benefit  plan  shall  be  established 
and  maintained  pursuant  to  a  written  instrument.  Such  instrument 
shall  provide  for  one  or  more  named  fiduciaries  who  jointly  or  sev- 
erally shall  have  authority  to  control  and  manage  the  operation  and 
administration  of  the  plan. 

(2)  For  purposes  of  this  title,  the  term  "named  fiduciary"  means 
a  -fiduciary  icho  is  named  in  the  plan  instrument,  or  who.  pursuant  to  a 
procedure  specified  in  the  plan,  is  identified  as  a  fiduciary  (A)  by  a 
person  who  is  an  employer  or  employee  organization  with  respect  to 
the  plan  or  (B)  by  such  an  employer  and  such  an  employee  organiza- 
tion acting  jointly. 

( b )  Every  employee  benefit  plan  shall — 

(1)  provide  a  procedure  for  establishing  and  carrying  out  a 
funding  policy  and  method  consistent  with  the  objectives  of  the 
plan  and  the  requirements  of  this  title, 
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(2)  describe  any  procedure  under  the  plan  for  the  allocation 
of  responsibilities  for  the  operation  and  administration  of  the 
plan  (including  any  procedure  described  in  section  405(c)  (-/)), 

(3)  provide  a  procedure  for  amending  such  plan,  and  for  iden- 
tifying the  persons  who  have  authority  to  amend  the  plan,  and 

(4)  specify  the  basis  on  which  payments  are  made  to  and  from 
the  plan. 

(c)  Any  employee  benefit  plan  may  provide — 

(1)  that  any  person  or  group  of  persons  may  serve  in  more  than 
one  -fiduciary  capacity  with  respect  to  the  plan  (including  service 
both  as  trustee  and  administrator)  ; 

(2)  that  a  named  fiduciary,  or  a  fiduciary  designated  by  a  named 
fiduciary  pursuant  to  a  plan  procedure  described  in  section  405 
(c)  (1),  may  employ  one  or  more  persons  to  render  advice  with 
regard  to  any  responsibility  such  fiduciary  has  under  the  plan;  or 

(3)  that  a  person  who  is  a  named  fiduciary  with  respect  to  con- 
trol or  management  of  the  assets  of  the  plan  may  appoint  an  in- 
vestment manager  or  managers  to  manage  (including  the  power 
to  acquire  and  dispose  of)  any  assets  of  a  plan. 

ESTABLISHMENT  OF  TRUST 

Sec.  4.03.  (a)  Except  as  provided  in  subsection  (b),  all  assets  of  an 
employee  benefit  plan  shall  be  held  in  trust  by  one  or  more  trustees. 
Such  trustee  or  trustees  shall  be  either  named  in  the  trust  instrument 
or  in  the  plan  instrument  described  in  section  402(a)  or  appointed  by 
a  person  who  is  a  named  fiduciary,  and  upon  acceptance  of  being 
named  or  appointed,  the  trustee  or  trustees  shall  have  exclusive  au- 
thority and  discretion  to  manage  and  control  the  assets  of  the  plan, 
except  to  the  extent  that — 

(1)  the  plan  expressly  provides  that  the  trustee  or  trustees  are 
subject  to  the  direction  of  a  named  fiduciary  who  is  not  a  trustee, 
in  which  case  the  trustees  shall  be  subject  to  proper  directions  of 
such  fiduciary  which  are  made  in  accordance  with  the  terms  of 
the  plan  and  which  are  not  contrary  to  this  title,  or 

(2)  authority  to  manage,  acquire,  or  dispose  of  assets  of  the 
plan  is  delegated  to  one  or  more  investment  managers  pursuant  to 
section 402(c)  (3). 

(b)  The  requirements  of  subsection  (a)  of  this  section  shall  not 
apply— 

(1)  to  any  assets  of  a  plan  which  consist  of  insurance  contracts 
or  policies  issued  by  an  insurance  company  qualified  to  do  busi- 
ness in  a  State  ; 

(2)  to  any  assets  of  such  an  insurance  company  or  any  assets 
of  a  plan  which  are  held  by  such  an  insurance  company ; 

(3)  to  a  plan — 

(i)  some  or  all  of  the  participants  of  which  are  employees 
described  in  section  401  (c)  (1)  of  the  Internal  Revenue  Code 
of  1954;  or 

(ii)  which  consists  of  one  or  more  individual  retirement 
accounts  described  in  section  408  of  the  Internal  Revenue 
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Code  of  1954,  to  the  extent  that  such  plan's  assets  are  held  in 
one  or  more  custodial  accounts  which  qualify  under  sec- 
tion 401(f)  or  408(h)  of  such  Code,  whichever  is  applicable; 

(4)  to  any  plan  not  subject  to  part  2  or  3  of  this  subtitle,  or  to 
title  IV  of  this  Act,  if  the  Secretary  exempts  such  a  plan  from 
the  requirement  of  subsection  (a) ;  or 

(5)  to  a  contract  established  and  maintained  under  section 
403(b)  of  the  Internal  Revenue  Code  of  1954  to  the  extent  that  the 
assets  of  the  contract  are  held  in  one  or  more  custodial  accounts 
pursuant  to  section  403  (b)  (7)  of  such  Code. 

(c)(1)  Except  as  provided  in  paragraph  (2)  or  (3)  or  subsection 
(d),  or  under  section  4042  and  4044  (relating  to  allocation  of  assets 
of  terminated  plans),  the  assets  of  a  plan  shall  never  inure  to  the 
benefit  of  any  employer  and  shall  be  held  for  the  exclusive  purposes 
of  providing  benefits  to  participants  in  the  plan  and  their  beneficiaries 
and  defraying  reasonable  expenses  of  administering  the  plan. 

(2)  (A)  In  the  case  of  a  contribution  which  >s  made  by  an  employer 
by  a  mistake  of  fact,  paragraph  (I)  shall  not  prohibit  the  return  of 
such  contribution  to  the  employer  within  one  year  after  the  payment 
of  the  contribution. 

(B)  If  a  contribution  is  conditioned  on  qualification  of  the  plan 
under  section  401,  403(a),  or  405(a)  of  the  Internal  Revenue  Code  of 
1954^  and  if  the  plan  does  not  qualify,  then  paragraph  (1)  shall  not 
prohibit  the  return  of  such  contribution  to  the  employer  within  one 
year  after  the  date  of  denial  of  qualification  of  the  plan. 

(C)  If  a  contribution  is  conditioned  upon  the  deductability  of  the 
contribution  under  section  404  of  the  Internal  Revenue  Code  of  1954* 
then,  to  the  extent  the  deduction  is  disallowed,  paragraph  (1)  shall 
not  prohibit  the  return  to  the  employer  of  such  contribution  (to  the 
extent  disallowed)  within  one  year  after  the  disapproval  of  the 
deduction. 

(3)  In  the  case  of  a  contribution  which  would  otherwise  be  an  excess 
contribution  (as  defined  in  section  4972(b)  of  the  Internal  Revenue 
Code  of  1954)  paragraph  (1)  shall  not  prohibit  a  correcting  distribu- 
tion with  respect  to  such  contribution  from  the  plan  to  the  employer 
to  the  extent  permitted  in  such  section  to  avoid  payment  of  an  excise 
tax  on  excess  contributions  under  such  section. 

(d)  (1)  Upon  termination  of  a  pension  plan  to  which  section  4021 
does  not  apply  at  the  time  of  termination  and  to  which  this  part  applies 
(other  than  a  plan  to  which  no  employer  contributions  have  been 
made)  the  assets  of  the  plan  shall  be  allocated  in  accordance  with  the 
provisions  of  section  4044  °f  th&  Act,  except  as  otherwise  provided  in 
regulations  of  the  Secretary. 

(2)  The  assets  of  a  welfare  plan  which  temninates  shall  be  dis- 
tributed in  accordance  with  the  terms  of  the  plan,  except  as  otherwise 
provided  in  regulations  of  the  Secretary. 

FIDUCIARY  DUTIES 

Sec.  404.  (a)(1)  Subject  to  sections  403  (c\  and  (d)<  404%,  and 
4044*  a  fiduciary  shall  discharge  his  duties  with  respect  to  a  plan 
solely  in  the  interest  of  the  participants  and  beneficiaries  and — 
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(A )  for  the  exclusive  purpose  of: 

(i)  providing  benefits  to  participants  and  their  benefici- 
aries; and 

(ii)  defraying  reasonable  expenses  of  administering  the 
plan; 

(B)  with  the  care,  skill,  prudence,  and  diligence  under  the  cir- 
cumstances then  prevailing  that  a  prudent  man  acting  in  a  like 
capacity  and  familiar  ivith  such  mutters  would  use  in  the  conduct 
of  an  enterprise  of  a  like  character  and  with  like  aims; 

(C)  by  diversifying  the  investments  of  the  plan  so  as  to 
minimize  the  risk  of  large  losses,  unless  under  the  circumstances 
it  is  clearly  prudent  not  to  do  so;  and 

(D)  in  accordance  with  the  documents  and  instruments  gov- 
erning the  plan  insofar  as  such  documents  and  instruments  are 
consistent  with  the  provisions  of  this  title. 

(2)  In  the  case  of  an  eligible  individual  account  plan  (as  defined  in 
section  407(d)  (3)),  the  diversification  requirement  of  paragraph  (1) 
(C)  and  the  prudence  requirement  (only  to  the  extent  that  it  requires 
diversification)  of  paragraph  (1)  (B)  is  not  violated  by  acquisition 
or  holding  of  qualifying  employer  real  property  or  qualifying  em- 
ployer  securities  (as  defined  in  section  407(d)    (4)  and  (o)). 

(b)  Except  as  authorized  by  the  Secretary  by  regulation,  no  fidu- 
ciary may  maintain  the  indicia  of  ownership  of  any  assets  of  a  plan 
outside  the  jurisdiction  of  the  district  courts  of  the  United  States. 

(c)  In  the  case  of  a  pension  plan  which  provides  for  individual 
accounts  and  permits  a  participant  or  beneficiary  to  exercise  control 
over  assets  in  his  account,  if  a  participant  or  beneficiary  exercises  con- 
trol over  the  assets  in  his  account  (as  determined  under  regulations  of 
the  Secretary)  — 

(1)  such  participant  or  beneficiary  shall  not  be  deemed  to  be  a 
fiduciary  by  reason  of  such  exercise,  and 

(2)  no  person  who  is  otherwise  a  fiduciary  shall  be  liable  under 
this  part  for  any  loss,  or  by  reason  of  any  breach,  which  results 
from  such  participant",  or  beneficiar-y*s  exercise  of  control. 

LIABILITY  FOR  BREACH   OF  CO-FIDUCIARY 

Sec.  405.  (a)  In  addition  to  any  liability  which  he  may  have  under 
any  other  provision  of  this  part,  a  fiduciary  with  respect  to  a  plan 
shall  be  liable  for  a  breach  of  fiduciary  responsibility  of  another 
fiduciary  with  respect  to  the  same  plan  in  the  following  circumstances : 

(1)  if  he  participates  knowingly  in,  or  knowingly  undertakes 
to  conceal,  an  act  or  omission  of  such  fiduciary,  knowing  such 
act  or  omission  is  a  breach , 

(2)  if,  by  his  failure  to  comply  with  section  4&4(a)  (I)  in  the 
administration  of  his  specific  responsibilities  which  give  rise  to 
his  status  as  a  fiduciary,  he  has  enabled  such  fiduciary  to  com- 
mit a  breach;  or 

(3)  if  he  has  knowledge  of  a  breach  by  such  other  fiduciary, 
unless  he  makes  reasonable  efforts  under  the  circumstances  to 
remedy  the  breach. 

(b)(1)  Except  as  otherwise  provided  in  subsection  (d)  and  in 
section  403(a)(1)  and  (2),  if  the  assets  of  a  plan  are  held  by  two 
or  more  trustees — 
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(A)  each  shall  use  reasonable  care  to  prevent  a  co-trustee  from 
committing  a  breach;  and 

(B)  they  shall  jointly  manage  and  control  the  assets  of  the  plan, 
except  that  nothing  in  this  subparagraph  (B)  shall  preclude  any 
agreement  authorized  by  the  trust  instrument  allocating  specific 
responsibilities,  obligations,  or  duties  among  trustees,  in  which 
event  a  trustee  to  whom  certain  responsibilities,  obligations,  or 
duties  have  not  been  allocated  shall  not  be  liable  by  reason  of 
this  subparagraph  (B)  either  individually  or  as  a  trustee  for  any 
loss  resulting  to  the  plan  aiising  from  the  acts  or  omissions  on 
the  part  of  another  trustee  to  whom  such  responsibilities,  obli- 
gations, or  duties  have  been  allocated. 

(2)  Nothing  in  this  subsection  shall  limit  any  liability  that  a  fidu- 
ciary may  have  under  subsection  (a)  or  any  other  provision  of  this 
part. 

(3)  (A)  In  the  case  of  a  plan  the  assets  of  which  are  held  in  more 
that  one  trust,  a  trustee  shall  not  be  liable  under  paragraph  (T) 
except  with  respect  to  an  act  or  omission  of  a  trustee  of  a  trust  of 
which  he  is  a  trustee. 

(B)  No  trustee  shall  be  liable  under  this  subsection  for  following 
instructions  referred  to  in  section  403(a)  (1) . 

(c)  (1)  The  instrument  under  which  a  plan  is  maintained  may  ex- 
pressly provide  for  procedures  (A)  for  allocating  fiduciary  respon- 
sibilities (other  than  trustee  responsibilities)  among  named  fiduciaries, 
and  (B)  for  named  fiduciaries  to  designate  persons  other  than  named 
fiduciaries  to  carry  out  ■fiduciary  responsibilities  (other  than  trustee 
responsibilities)  under  the  plan. 

(2)  If  a  plan  expressly  provides  for  a  procedure  described  in  para- 
graph (l),and  pursuant  to  such  procedure  any  fiduciary  responsibility 
of  a  named  fiduciary  is  allocated  to  any  person,  or  a  person  is  desig- 
nated to  carry  out  any  such  responsibility,  then  such  named  fiduciary 
shall  not  be  liable  for  an  act  or  omission  of  such  person  in  carrying 
out  such  responsibility  except  to  the  extent  that — 

(A)  the  named  fiduciary  violated  section  W4-(a)  (1) — 
(i)  with  respect  to  such  allocation  or  designation, 
(ii)  with  respect  to  the  establishment  of  implementation  of  the 
procedure  under  paragraph  (l).or 

(Hi)  in  continuing  the  allocation  or  desi g nation ;  or 
(B)  the  named  fiduciary  would  otherwise  be  liable  in  accordance 
with  subsection  (a). 

(3)  For  purposes  of  this  subsection,  the  term  ^trustee  responsibility''' 
means  any  responsibility  provided  in  the  pi  airs  trust  instrument  plan's 
(if  any)  to  manage  or  control  the  assets  of  the  plan,  other  than  a  power 
under  the  trust  instrument  of  a  named  fiduciary  to  appoint  an  invest- 
ment manaqer  in  accordance  with  section  4jO'2(c)  (3). 

(d)  (1)  If  an  investment  manager  or  managers  have  been  appointed 
lender  section  Ij02(c)(3),  then,  not with  st an ding  subsections  (a)(2) 
and  (3)  and' subsection  (b),  no  trustee  shall  he  liable  for  the  acts  or 
omissions  of  such  investment  manager  or  managers,  or  be  under  an 
obligation  to  invest  or  otherwise  manage  any  asset  of  the  plan  which 
is  subject  to  the  management  of  such  investment  manager. 

(2)  Nothing  in  this  subsection  shall  relieve  any  trustee  of  any  liabil- 
ity under  this  part  for  any  act  of  such  trustee. 
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PROHIBITED   TRANSACTIONS 


Sec.  406.  (a)  Except  as  provided  in  section  408: 

(1)  A  -fiduciary  with  respect  to  a  plan  shall  not  cause  the  plan 
to  engage  in  a  transaction,  if  he  knoics  or  should  know  that  such 
transaction  constitutes  a  direct  or  indirect — 

(A)  sale  or  exchange,  or  leasing,  of  any  property  betioeen 
the  plan  and  a  party  in  interest; 

(B)  lending  of  money  or  other  extension  of  credit  between 
the  plan  and  a  party  in  interest; 

(C)  furnishing  of  goods,  services,  or  facilities  betioeen  the 
plan  and  a  party  in  interest; 

(D)  transfer  to,  or  use  by  or  for  the  benefit  of,  a  party  in 
interest,  of  any  assets  of  the  plan;  or 

(E)  acquisition,  on  belialf  of  the  plan,  of  any  employer 
security  or  employer  real  property  in  violation  of  section 
407(a). 

(2)  No  fiduciary  who  has  authority  or  discretion  to  control  or 
manage  the  assets  of  a  plan  shall  permit  the  plan  to  hold  any 
employer  security  or  employer  real  property  if  he  knows  or 
should  know  that  holding  such  security  or  real  property  violates 
section  407(a). 

(b)  A  fiduciary  with  respect  to  a  plan  shall  not — 

(1)  deal  with  the  assets  of  the  plan  in  his  own  interest  or  for 
his  own  account, 

(2)  in  his  individual  or  any  other  capacity  act  in  any  transac- 
tion involving  the  plan  on  behalf  of  a  party  (or  represent  a  party) 
whose  interests  are  adverse  to  the  interests  of  the  plan  or  the 
interests  of  its  participants  or  beneficiaries,  or 

(3)  receive  any  consideration  for  his  own  personal  account 
from  any  party  dealing  with  such  plan  in  connection  with  a  trans- 
action involving  the  assets  of  the  plan. 

(c)  A  transfer  of  real  or  personal  property  by  a  party  in  interest  to 
a  plan  shall  be  treated  as  a  sale  or  exchange  if  the  property  is  sub* 
ject  to  a  mortgage  or  similar  lien  which  the  plan  assumes  or  if  it  is 
subject  to  a  mortgage  or  similar  lien  which  a  party -in-inter  est  placed 
on  the  property  within  the  10 -year  period  ending  on  the  date  of  the 
transfer. 

10   PERCENT  LIMITATION   WITH  RESPECT  TO  ACQUISITION  AND  HOLDING   OF 
EMPLOYER  SECURITIES  AND  EMPLOYER  REAL  PROPERTY  BY  CERTAIN  PLANS 

Sec  407.  (a)  Except  as  otherwise  provided  in  this  section  and  sec- 
tion 414- 

(1)  A  plan  may  not  acquire  or  hold — 

(A)  any  employer  security  which  is  not  a  qualifying 
employer  security,  or 

(B)  any  employer  real  property  which  is  not  qualifying 
employer  real  property. 

(2)  A  plan  may  not  acquire  any  qualifying  employer  security 
or  qualifying  employer  real  property,  if  immediately  after  such 
acquisition  the  aggregate  fair  market  value  of  employer  securities 
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and  emj)loyer  real  property  held  by  the  plan  exceeds  10  percent 
of  the  fair  market  value  of  the  assets  of  the  plan. 

(3)  (A)  After  December  Si,  1984,  a  plan  may  not  hold  any 
qualifying  employer  securities  or  qualifying  employer  real  prop- 
erty (or  both)  to  the  extent  that  the  aggregate  fair  market 
value  of  such  securities  and  property  determined  on  December  SI, 
1984,  exceeds  10  percent  of  the  greater  of — 

(i)  the  fair  market  value  of  the  assets  of  the  plan,  deter- 
mined on  December  31, 1984,  or 

(ii)  the  fair  market  value  of  the  assets  of  the  plan  deter- 
mined on  January  1, 1975. 
(B)  Subparagraph  (A)  of  this  paragraph  shall  not  avply  to 
any  plan  xohich  on  any  date  after  December  SI,  1974,  ana  before 
January  1,  1985,  did  not  hold  employer  securities  or  employer 
real  property  (or  both)  the  aggregate  fair  market  value  of  which 
determined  on  such  date  exceeded  10  percent  of  the  greater  of 

(i)  the  fair  market  value  of  the  assets  of  the  plan,  deter- 
mined on  such  date,  or 

(ii)  the  fair  market  value  of  the  assets  of  the  plan  deter- 
mined on  January  1,  1975. 

(4)  (A)  After  December  31,  19679,  a  plan  may  not  hold  any 
employer  securities  or  employer  real  property  in  excess  of  the 
amount  specified  in  regulations  under  subparagraph  (B).  This 
subparagraph  shall  not  apply  to  a  plan  after  the  earliest  date 
after  December  31,  1974,  on  which  it  complies  with  such  regula- 
tions. 

(B)  Not  later  than  December  31, 1976,  the  Secretary  shall  pre- 
scribe regulations  which  shall  have  the  effect  of  requiring  that 
a  plan  divest  itself  of  50  percent  of  the  holdings  of  employer 
securities  and  employer  real  property  which  the  plan  would  be 
required  to  divest  before  January  1,  1985,  under  paragraph  (2) 
or  subsection  (c)    (whichever  is  applicable) . 
(b)  (1)  Subsection  (a)  of  this  section  shall  not  apply  to  any  acquisi- 
tion or  holding  of  qualifying  employer  securities  or  qualifying  em- 
ployer real  property  by  an  eligible  individual  account  plan. 
(2)  Cross  References. — 

(A)  For  exemption  from  diversification  requirements  for  holding  of  qualifying 
employer  securities  and  qualifying  employer  real  property  by  eligible  individual 
account  plans,  see  section  404(a)(2), 

(B)  For  exemption  from  prohibited  transactions  for  certain  acquisitions  of 
qualifying  employer  securities  and  qualifying  employer  real  property  which  are 
not  in  violation  of  10  percent  limitation,  see  section  408(e). 

(C)  For  transitional  rules  respecting  securities  or  real  property  subject  to 
binding  contracts  in  effect  on  June  30,  1974,  see  section  414(c). 

(c)(1)  A  plan  which  makes  the  election  under  paragraph  (3)  shall 
be  treated  as  satisfying  the  requirement  of  subsection  (a)  (3)  if  and 
only  if  employer  securities  held  on  any  date  after  December  31,  1971+ 
and  before  January  1, 1985  have  a  fair  market  value,  determined  as  of 
December  31, 197 ^  not  in  excess  of  10  percent  of  the  lesser  of — 

(^4)  the  fair  market  value  of  the  assets  of  the  plan  determined 
on  such  date  (disregarding  any  portion  of  the  fair  market  value 
of  employer  securities  which  is  attributable  to  appreciation  of 
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such  securities  after  December  31, 1974)  but  not  less  than  the  fair 
market  value  of  plan  assets  on  January  1, 1975,  or 

(B)  an  amount  equal  to  the  sum  of  (i)  the  total  amount  of  the 
contributions  to  the  plan  received  after  December  31,  197 4,  and 
prior  to  such  date,  plus  (ii)  the  fair  market  value  of  the  assets 
of  the  plan,  determined  on  January  1. 1975. 

(2)  For  purposes  of  this  subsection,  in  the  case  of  an  employer 
security  held  by  a  plan  after  January  1, 1975,  the  ownership  of  which 
is  derived  from  ownership  of  employer  securities  held  by  the  plan 
on  January  1,  1975,  or  from  the  exercise  of  rights  derived  from  such 
ownership,  the  value  of  such  security  held  after  January  1, 1975,  shall 
be  based  on  the  value  as  of  January  1, 1975,  of  the  security  from  which 
ownership  was  derived.  The  Secretary  shall  prescribe  regulations  to 
carry  out  this  paragraph. 

(3)  An  election  under  this  paragraph  may  not  be  made  after  Decem- 
ber 31, 1975.  Such  an  election  shall  be  made  in  accordance  with  regu- 
lations prescribed  by  the  Secretary,  and  shall  be  irrevocable.  A  plan 
may  make  an  election  under  this  paragraph  only  if  on  January  1, 1975, 
the  plan  holds  no  employer  real  property.  After  such  election  and 
before  January  1,  1985  the  plan  may  not  acquire  any  employer  real 
property. 

(d)  For  purposes  of  this  section — 

(1)  The  term  "employer  security'''  means  a  security  issued  by  an 
employer  of  employees  covered  by  the  plan,  or  by  an  affiliate  of 
such  employer.  A  contract  to  which  section  4-08 (b)(5)  applies 
shall  not  be  treated  as  a  security  for  purposes  of  this  section. 

(2)  The  term  "employer  real  property''''  means  real  property 
(and  related  personal  property)  which  is  leased  to  an  employer  of 
employees  covered  by  the  plan,  or  to  an  affiliate  of  such  employer. 
For  purposes  of  determining  the  time  at  which  a  plan  acquires 
employer  real  property  for  purposes  of  this  section,  such  prop- 
erty shall  be  deemed  to  be  acquired  by  the  plan  on  the  date  on 
which  the  plan  acquires  the  property  or  on  the  date  on  which  the 
lease  to  the  employer  (or  affiliate)  is  entered  into,  whichever  is 
later. 

(3)  (A)  The  term  "eligible  individual  account  plan"  means  an 
individual  account  plan  which  is  (i)  a  profit-sharing,  stock  bonus, 
thrift,  or  savings  plan;  (ii)  an  employee  stock  ownership  plan; 
or  (Hi)  a  money  purchase  plan  which  teas  in  existence  on  the  date 
of  enactment  of  this  Act  and  which  on  such  date  invested  primar- 
ily in  qualifying  employer  securities.  Such  term  excludes  an  indi- 
vidual retirement  account  or  annuity  described  in  section  J^.08  of 
the  Internal  Revenue  Code  of  1954- 

(B)  Notwithstanding  subparagraph  (A),  a  plan  shall  be 
treated  as  an  eligible  individual  account  plan  with  respect  to  the 
acquisition  or  holding  of  qualifying  employer  real  property  or 
qualifying  employer  securities  only  if  such  plan  explicitly  pro- 
vides for  acquisition  and  holding  of  qualifying  employer  securi- 
ties or  qualifying  employer  real  property  (as  the  case  may  be). 

64 


4340 


In  the  case  of  a  plan  in  existence  on  the  date  of  enactment  of  this 
Act.  this  subparagraph  shall  not  take  effect  until  the  expiration 
of  one  year  after  the  effective  date  of  this  part. 

(4)  the  term  "qualifying  employer  real  property"  means  par- 
cels of  employer  real  property — 

(A)  if  a  substantial  number  of  the  parcels  are  dispersed 
geographically  ; 

(B)  if  each  parcel  of  real  property  and  the  improvements 
thereon  are  suitable  (or  adaptable  without  excessive  cost)  for 
more  than  one  use; 

(C)  even  if  all  of  such  real  property  is  leased  to  one  lessee 
(which  may  be  an  employer,  or  an  affiliate  of  an  employer) ; 
and 

(D)  if  such  acquisition  and  retention  complies  with  the 
provisions  of  this  part  (other  than  section  4&4(a)  (1)  (B)  to 
the  extent  it  requires  diversification,  and  sections  iOJ^(a) 
(1)  (C),  406,  and  subsection  (a)  of  this  section) . 

(5)  The  term  "qualifying  employer  security"  means  an  em- 
ployer security  lohich  is  stock;  or  a  marketable  obligation  (as 
defined  in  subsection  (e)). 

(6)  The  term  "employee  stock  ownership  plan"  means  an  in- 
dividual account  plan — 

(A)  which  is  a  stock  bonus  plan  which  is  qualified,  or  a 
stock  bonus  plan  and  money  purchase  both  of  which  are 
qualified,  under  section  401  of  the  Internal  Revenue  Code  of 
1954-,  and  which  is  designed  to  invest  primarily  in  qualifying 
employee  securities,  and 

(B)  which  meets  such  other  requirements  as  the  Secretary 
of  the  Treasury  may  prescribe  by  regulation. 

(7)  A  corporation  is  an  affiliate  of  an  employer  if  it  is  a  member 
of  any  controlled  group  of  corporations  (as  defined  in  section 
1563(a)  of  the  Internal  Revenue  Code  of  1954,  except  that  "appli- 
cable percentage"  shall  be  substituted  for  "80  percent"  wherever 
the  latter  percentage  appears  in  such  section)  of  which  the  em- 
ployer who  maintains  the  plan  is  a  member.  For  purposes  of  the 
preceding  sentence,  the  term  "applicable  percentage"  means  50 
percent,  or  such  lower  percentage  as  the  Secretary  may  prescribe 
by  regulation.  A  person  other  than  a  corporation  shall  be  treated 
as  an  affiliate  of  an  employer  to  the  extent  provided  in  regulations 
of  the  Secretary.  An  employer  which  is  a  person  other  than  a 
corporation  shall  be  treated  as  affiliated  with  another  person  to 
the  extent  provided  by  regxdations  of  the  Secretary.  Regulations 
under  this  paragraph  shall  be  prescribed  only  after  consultation 
and  coordination  with  the  Secretary  of  the  Treasury. 

(8)  The  Secretary  may  prescribe  regulations  specifying  the 
extent  to  which  conversions,  splits,  the  exercise  of  rights,  and 
similar  transactions  are  not  treated  as  acquisitions. 

(e)  For  purposes  of  subsection  (d)  (5) ,  the  term  "marketable  obliga- 
tion" means  a  bond,  debenture,  note,  or  certificate,  or  other  evidence 
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of  indebtedness  (hereinafter  in  this  subsection  referred  to  as  "obliga- 
tion") if — 

(1)  such  obligation  is  acquired — 

(A)  on  the  market,  either  (i)  at  the  price  of  the  obligation 
prevailing  on  a  national  securities  exchange  which  is  regis- 
tered with  the  Securities  and  Exchange  Commission,  or  (ii) 
if  the  obligation  is  not  traded  on  such  a  national  securities 
exchange,  at  a  price  not  less  favorable  to  the  plan  than  the 
offering  price  for  the  obligation  as  established  by  current  bid 
and  ashed  prices  quoted  by  persons  independent  of  the  issuer; 

(B)  from  an  underwriter,  at  a  price  (i)  not  in  excess  of  the 
public  offering  price  for  the  obligation  as  set  forth  in  a 
prospectus  or  offering  circular  filed  with  the  Securities  and 
Exchange  Commission,  and  (ii)  at  which  a  substantial  por- 
tion of  the  same  issue  is  acquired  by  persons  independent  of 
the  issuer;  or 

(C)  directly  from  the  issuer,  at  a  price  not  less  favorable 
to  the  plan  than  the  price  paid  currently  for  a  substantial 
portion  of  tlie  sam,e  issue  by  persons  independent  of  the 
issuer; 

(2)  immediately  following  acquisition  of  such  obligation — 

(A)  not  more  than  25  percent  of  the  aggregate  amount  of 
obligations  issued  in  such  issue  and  outstanding  at  the  time 
of  acquisition  is  held  by  the  plan,  and 

(B)  at  least  50  percent  of  the  aggregate  amount  referred  to 
in  subparagraph  (A)  is  held  by  persons  independent  of  the 
issuer;  and 

(S)  immediately  following  acquisition  of  the  obligation,  not 
more  than  25  percent  of  the  assets  of  the  plan  is  invested  in  obliga- 
tions of  the  employer  or  an  affiliate  of  the  employer. 

EXEMPTIONS  FROM  PROHIBITED   TRANSACTIONS 

Sec.  408.  (a)  The  Secretary  shall  establish  an  exemption  procedure 
for  purposes  of  this  subsection.  Pursuant  to  such  procedure,  he  may 
grant  a  conditional  or  unconditional  exemption  of  any  fiduciary  or 
transaction,  or  class  of  fiduciaries  or  transactions,  from  all  or  part  of 
the  restrictions  imposed  by  sections  W6  arid,  407(a).  Action  under 
this  subsection  may  be  taken  only  after  consultation  and  coordina- 
tion with  the  Secretary  of  the  Treasury.  An  exemption  granted  under 
this  section  shall  not  relieve  a  fiduciary  from  any  other  applicable 
provision  of  this  Act.  The  Secretary  may  not  grant  an  exemption 
under  this  subsection  unless  he  finds  that  such  exemption  is — 

(1)  administratively  feasible, 

(2)  in  the  interests  of  the  plan  and,  of  its  participants  and  bene- 
ficiaries, and 

(3)  protective  of  the  rights  of  participants  and  beneficiaries 
of  such  plan. 

Before  granting  an  exemption  under  this  subsection  from  section  406 
(a) or  407(a),  the  Secretary  shall  publish  notice  in  the  Federal  Reg- 
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ister  of  the  pendency  of  the  exemption,  shall  require  that  adequate 
notice  he  given  to  interested  persons,  and  shall  afford  interested  per- 
sons opportunity  to  present  views.  The  Secretary  may  not  grant  an 
exemption  under  this  subsection  from  section  406(b)  unless  he  affords 
an  opportunity  for  a  hearing  and  makes  a  determination  on  the  record 
with  respect  to  the  findings  required  by  paragraphs  (1),  (2),  and  (3) 
of  this  subsection. 

(b)  The  prohibitions  provided  in  section  406  shall  not  apply  to 
any  of  the  following  transactions : 

(1)  Any  loans  made  by  the  plan  to  parties  in  interest  who  are 
participants  or  beneficiaries  of  the  plan  if  such  loans  (A)  are 
available  to  all  such  participants  and  beneficiaries  on  a  reasonably 
equivalent  basis,  (B)  are  not  made  available  to  highly  compen- 
sated employees,  officers,  or  shareholders  in  an  amount  greater 
than  the  amount  made  available  to  other  employees,  (C)  are  made 
in  accordance  with  specific  provisions  regarding  such  loans  set 
forth  in  the  plan,  (D)  bear  a  reasonable  rate  of  interest,  and  (E) 
are  adequately  secured. 

(2)  Contracting  or  making  reasonable  arrangements  with  a 
party  in  interest  for  office  space,  or  legal,  accounting,  or  other 
services  necessary  for  the  establishment  or  operation  of  the 

plan,  if  no  more  than  reasonable  compensation  is  paid  therefor. 

(3)  A  loan  to  an  employee  stock  ownership  plan  (as  defined  in 
section  407(d)  (6) ) ,  if— 

(A )  such  loan  is  primarily  for  the  benefit  of  participants 
and  beneficiaries  of  the  plan,  and 

(B)  such  loan  is  at  an  interest  rate  which  is  not  in  excess 
of  a  reasonable  rate. 

If  the  plan  gives  collateral  to  a  party  in  interest  for  such  loan, 
such  collateral  may  consist  only  of  qualifying  employer  securities 
( as  defined  in  section  407  (d)(5)). 

(4)  The  investment  of  all  or  part  of  a  plan's  assets  in  deposits 
which  bear  a  reasonable  interest  rate  in  a  bank  or  similar  financial 
institution  supervised  by  the  United  States  or  a  State,  if  such 
bank  or  other  institution  is  a  fiduciary  of  such  plan  and  if — 

(A)  the  plan  covers  only  employees  of  such  bank  or  other 
institution  and  employees  of  affiliates  of  such  bank  or  other 
institution,  or 

(B)  such  investment  is  expressly  authorized  by  a  provi- 
sion of  the  plan  or  by  a  fiduciary  (other  than  such  bank  or 
institution  or  affiliate  thereof)  who  is  expressly  empowered 
by  the  plan  to  so  instruct  the  trustee  with  respect  to  such 
investment. 

(5)  Any  contract  for  life  insurance,  health  insurance,  or  an- 
nuities with  one  or  more  insurers  which  are  qualified  to  do  busi- 
ness in  a  State — if  the  plan  pays  no  more  than  adequate  considera- 
tion, and  if  each  such  insurer  or  insurers  is — 

(A)  the  employer  maintaining  the  plan,  or 

(B)  a  party  in  interest  which  is  wholly  owned  (directly 
or  indirectly)  by  the  employer  maintaining  the  plan,  or  by 
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any  person  which  is  a  party  in  interest  with  respect  to  the 
plan,  but  only  if  the  total  premiums  and  annuity  considera- 
tions written  by  such  insurers  for  life  insurance,  health  insur- 
ance, or  annuities  for  all  plans  (and  their  employers)  with  re- 
spect to  which  such  insurers  are  parties — in  interest  (not  in- 
cluding premiums  or  annuity  considerations  ivritten  by  the 
employer  maintaining  the  plan)  do  not  exceed  5  percent  of 
the  total  premiums  and  annuity  considerations  ivritten  for  ail 
lines  of  insurance  in  that  year  by  such  insurers  (not  including 
premiums  or  annuity  considerations  written  by  the  employer 
maintaining  the  plan) . 

(6)  The  providing  of  any  ancillary  service  by  a  bank  or  similar 
financial  institution  supervised  by  the  United  States  or  a  State, 
if  such  bank  or  other  institution  is  a  fiduciary  of  such  plan,  and 

if— 

(A)  such  bank  or  similar  financial  institution  has  adopted 
adequate  internal  safeguards  which  assure  thai  the  providing 
of  such  ancillary  service  is  consistent  with  sound  banking 
and  financial  practice,  as  determined  by  Federal  or  State 

.  supervisory  authority,  and 

(B)  the  extent  to  which  such  ancillary  service  is  provided 
is  subject  to  specific  guidelines  issued  by  such  bank  or  similar 
financial  institution  (as  determined  by  the  Secretary  after 
consultation  with  Federal  and  State  supervisory  authority), 
and  adherence  to  such  guidelines  would  reasonably  preclude 
such  bank  or  similar  financial  institution  from  providing 
such  ancillary  service  (i)  in  an  excessive  or  unreasonable 
manner,  and  (ii)  in  a  manner  that  would  be  inconsistent  with 
the  best  interests  of  participants  and  beneficiaries  of  em- 
ployee benefit  plans. 

Such  ancillary  services  shall  not  be  provided  at  more  than 
reasonable  compensation. 

(7)  The  exercise  of  a  privilege  to  convert  securities,  to  the  ex- 
tent provided  in  regulations  of  the  Secretary,  but  only  if  the  plan 
receives  no  less  than  adequate  consideration  pursuant  to  such 
conversion. 

(8)  Any  transaction  between  a  plan  and  (i)  a  common  or  col- 
lective trust  fund  or  pooled  investment  fund  maintained  by  a 
party  in  interest  which  is  a  bank  or  trust  company  supervised  by 
a  State  or  Federal  agency  or  (ii)  a  pooled  investment  fund  of  an 
insurance  company  qualified  to  do  business  in  a  State,  if — 

(A)  the  transaction  is  a  sale  or  purchase  of  an  interest  in 
the  fund, 

(B)  the  bank,  trust  company,  or  insurance  company  re- 
ceives not  more  than  reasonable  compensation,  and 

(C)  such  transaction  is  expressly  permitted  by  the  instru- 
ment under  which  the  plan  is  maintained,  or  by  a  fiduciary 
(other  than  the  bank,  trust  company,  or  insurance  company, 
or  an  affiliate  thereof)  who  has  authority  to  manage  and  con- 
trol the  assets  of  the  plan. 
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(9)  The  making  by  a  fiduciary  of  a  distribution  of  the  assets  of 
the  plan  in  accordance  tvith  the  terms  of  the  plan  if  such  assets  are 
distributed  in  the  same  manner  as  provided  under  section  4.044  of 
this  Act  (relating  to  allocation  of  assets) . 

(c)  Nothing  in  section  406  shall  be  construed  to  prohibit  any  fi- 
duciary from — 

(1)  receiving  any  benefit  to  which  he  may  be  entitled  as  a  par- 
ticipant or  beneficiary  in  the  plan,  so  long  as  the  benefit  is  com- 
puted and  paid  on  a  basis  which  is  consistent  with  the  terms  of 
the  plan  as  applied  to  all  other  participants  and  beneficiaries; 

(2)  receiving  any  reasonable  compensation  for  services  rend- 
ered, or  for  the  reimbursement  of  expenses  properly  and  actually 
incurred,  in  the  performance  of  his  duties  with  the  plan;  except 
that  no  person  so  serving  who  already  receives  full-time  pay  from 
an  employer  or  an  association  of  employers,  whose  employees  are 
participants  in  the  plan,  or  from  an  employee  organization  whose 
members  are  participants  in  such  plan  shall  receive  compensation 
from  such  plan,  except  for  reimbursement  of  expenses  properly 
and  actually  incurred;  or 

(3)  serving  as  a  fiduciary  in  addition  to  being  an  officer,  em- 
ployee, agent,  or  other  representative  of  a  party  in  interest. 

(d)  Section 407 (b)  and  subsections  (a),  (b),  (c)  and  (e)  of  this  sec- 
tion shall  not  apply  to  any  transaction  in  which  a  plan,  directly  or 
indirectly — 

(1)  lends  any  part  of  the  corpus  or  income  of  the  plan  to; 

(2)  pays  any  compensation  for  personal  services  rendered  to 
the  plan  to;  or 

(3)  acquires  for  the  plan  any  property  from  or  sells  any 
property  to; 

any  person  who  is  with  respect  to  the  plan  an  owner-employee  (as 
defined  in  section  401(c)  (3)  of  the  Internal  Revenue  Code  of  195%), 
a  member  of  the  family  (as  defined  in  section  267(c)  (4)  of  such  Code) 
of  any  such  owner-employee,  or  a  corporation  controlled  by  any  such 
owner-employee  through  the  ownership,  directly  or  indirectly,  of  SO 
percent  or  more  of  the  total  combined  voting  power  of  all  classes  of 
stock  entitled  to  vote  or  50  percent  or  more  of  the  total  value  of  shares 
of  all  classes  of  stock  of  the  corporation.  For  purposes  of  this  subsec- 
tion a  shareholder  employee  (as  defined  in  section  1379  of  the  Internal 
Revenue  Code  of  1954)  and  a  participant  or  beneficiary  of  an  indi- 
vidual retirement  account,  individual  retirement  annuity,  or  an  indi- 
vidual retirement  bond  (as  defined  in  section  408  or  409  of  the  Internal 
Revenue  Code  of  1954)  and  an  employer  or  association  of  employers 
which  establishes  such  an  account  or  annuity  under  section  408(c)  of 
such  code  shall  be  deemed  to  be  an  owner-employee. 

(e)  Sections  406  and  407  shall  ndt  apply  to  the  acquisition  or  sale 
by  a  plan  of  qualifying  employer  securities  (as  defined  in  section  407 
(d)  (5) )  or  acquisition,  sale  or  lease  by  a  plan  of  qualifying  employer 
real  property  (as  defined  in  section  407(d)  (4))  — 

(1)  if  such  acquisition,  sale,  or  lease  is  for  adequate  consider- 
ation (or  in  the  case  of  a  marketable  obligation,  at  a  price  not  less 
favorable  to  the  plan  than  the  price  determined  under  section 
W(e){l)), 
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(2)  if  no  commission  is  charged  with  respect  thereto,  and 
(8)  if- 

(A)  the  plan  is  an  eligible  individual  account  plan  (as 
defined  in  section  407(d)  (3)),  or 

(B)  in  the  case  of  an  acquisition  or  lease  of  qualifying 
employer  real  property  by  a  plan  which  is  not  an  eligible  indi- 
vidual account  plan,  or  of  an  acquisition  of  qualifying  em- 
ployer securities  by  such  a  plan,  the  lease  or  acquisition  is  not 
prohibited  by  section  4.07(a) . 

LIABILITY  FOR  BREACH   OF  FIDUCIARY  DUTY 

Sec.  409.  (a)  Any  person  who  is  a  fiduciary  with  respect  to  a  plan 
who  breaches  any  of  the  responsibilities,  obligations,  or  duties  imposed 
upon  fiduciaries  by  this  title  shall  be  personally  liable  to  make  good 
to  such  plan  any  losses  to  the  plan  resulting  from  each  such  breach,  and 
to  restore  to  such  plan  any  profits  of  such  fiduciary  which  have  been 
made  through  use  of  assets  of  the  plan  by  the  fiduciary,  and  shall  be 
subject  to  such  other  equitable  or  remedial  relief  as  the  court  may 
deem  appropriate,  including  removal  of  such  fiduciary.  A  fiduciary 
may  also  be  removed  for  a  violation  of  section  411  of  this  Act. 

(b)  No  fiduciary  shall  be  liable  with  respect  to  a  breach  of  fiduciary 
duty  under  this  title  if  such  breach  was  committed  before  he  became 
a  fiduciary  or  after  he  ceased  to  be  a  fiduciary. 

EXCULPATORY  PROVISIONS;  INSURANCE 

Sec.  410.  (a)  Except  as  provided  in  sections  405  (b)(1)  and  405  (d), 
any  provision  in  an  agreement  or  instrument  which  purports  to  relieve 
a  fiduciary  from  responsibility  or  liability  for  any  responsibility, 
obligation,  or  duty  under  this  part  shall  be  void  as  against  public  policy. 

(b)  Nothing  in  this  subpart  shall  preclude — 

(1)  a  plan  from  purchasing  insurance  for  its  fiduciaries  or  for 
itself  to  cover  liability  or  losses  occurring  by  reason  of  the  act  or 
omission  of  a  fiduciary,  if  such  insurance  permits  recourse  by 
the  insurer  against  the  fiduciary  in  the  case  of  a  breach  of  a  fidu- 
ciary obligation  by  such  fiduciary; 

(2)  a  fiduciary  from  purchasing  insurance  to  cover  liability 
under  this  part  from  and  for  his  own  account :  or 

(3)  an  employer  or  an  employee  organization  from  purchasing 
insurance  to  cover  potential  liability  of  one  or  more  persons  who 
serve  in  a  fiduciary  capacity  with  regard  to  an  employee  benefit 
plan. 

PROHIBITION  AGAINST  CERTAIN  PERSONS  HOLDING  CERTAIN  POSITIONS 

Sec.  411.  (a)  No  person  who  has  been  convicted  of,  or  has  been 
imprisoned  as  a  result  of  his  conviction  of,  robbery,  bribery,  extortion, 
embezzlement,  fraud,  grand  larceny,  burglary,  arson,  a  felony  viola- 
tion of  Federal  or  State  law  involving  substances  defined  in  section 
102(6)  of  the  Comprehensive  Drug  Abuse  Prevention  and  Control 
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Act  of  1970,  murder,  rape,  kidnaping,  perjury,  assault  with  intent  to 
kill,  any  crime  described  in  section  9(a)  (1)  of  the  Investment  Com- 
pany Act  of  1940  (15  U.S.C.  80a-9(a)  (l)),a  violation  of  any  provi- 
sion of  this  Act,  a  violation  of  section  302  of  the  Labor-Management 
Relations  Act,  1947  (29  U.S.C.  186),  a  violation  of  chapter  63  of 
title  18,  United  States  Code,  a  violation  of  section  874, 1027, 1503, 1505, 
1506,  1510,  1951,  or  1954  of  title  18,  United  States  Code,  a  violation 
of  the  Labor-Management  Reporting  and  Disclosure  Act  of  1959  (29 
U.S.C.  401),  or  conspiracy  to  commit  any  such  crimes  or  attempt  to 
commit  any  such  crimes,  or  a  crime  in  which  any  of  the  foregoing 
crimes  is  an  element,  shall  serve  or  be  permitted  to  serve — 

(1)  as  an  administrator,  fiduciary,  officer,  trustee,  custodian, 
counsel,  agent,  or  employee  of  any  employee  benefit  plan,  or 

(2)  as  a  consultant  to  any  employee  benefit  plan, 

during  or  for  five  years  after  such  conviction  or  after  the  end  of  such 
imprisonment,  whichever  is  the  later,  unless  prior  to  the  end  of  such 
five-year  period,  in  the  case  of  a  person  so  convicted  or  imprisoned, 
(A)  his  citizenship  rights,  having  been  revoked  as  a  result  of  such 
conviction,  have  been  fully  restored,  or  (B)  the  Board  of  Parole  of 
the  United  States  Department  of  Justice  determines  that  such  per- 
son's service  in  any  capacity  referred  to  in  paragraph  (1)  or  (2) 
would  not  be  contrary  to  the  purposes  of  this  title.  Prior  to  making 
any  such  determination  the  Board  shall  hold  an  administrative  hear- 
ing and  shall  give  notice  of  such  proceeding  by  certified  mail  to  the 
State,  county,  and  Federal  prosecuting  officials  in  the  jurisdiction 
or  jurisdictions  in  which  such  person  was  convicted.  The  Board's 
determination  in  any  such  proceeding  shall  be  final.  No  person  shall 
knowingly  permit  any  other  person  to  serve  in  any  capacity  referred 
to  in  paragraph  (1)  or  (2)  in  violation  of  this  subsection.  Notwith- 
standing the  preceding  provisions  of  this  subsection,  no  corporation 
or  partnership  will  be  precluded  from  acting  as  an  administrator, 
fiduciary,  officer,  trustee,  custodian,  counsel,  agent,  or  employee,  of  any 
employee  benefit  plan  or  as  a  consultant  to  any  employee  benefit  plan 
without  a  notice,  hearing,  and  determination  by  such  Board  of  Parole 
that  such  service  would  be  inconsistent  with  the  intention  of  this 
section. 

(b)  Any  person  who  intentionally  violates  this  section  shall  be  fined 
not  more  than  $10,000  or  imprisoned  for  not  more  than  one  year,  or 
both. 

(c)  For  the  purposes  of  this  section : 

(1)  A  person  shall  be  deemed  to  have  been  "convicted"  and 
under  the  disability  of  "conviction"  from  the  date  of  the  judgment 
of  the  trial  court  or  the  date  of  the  final  sustaining  of  such  judg- 
ment on  appeal,  whichever  is  the  later  event. 

(2)  The  term  "consultant"  means  any  person  who,  for  compen- 
sation, advises  or  represents  an  employee  benefit  plan  or  who  pro- 
vides other  assistance  to  such  plan,  concerning  the  establishment  or 
operation  of  such  plan. 

(3)  A  period  of  parole  shall  not  be  considered  as  part  of  a 
period  of  imprisonment. 
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BONDING 


Sec.  412.  ( a)  Every  fiduciary  of  an  employee  benefit  plan  and  every 
person  who  handles  funds  or  other  property  of  such  a  plan  (hereafter 
in  this  section  referred  to  as  "plan  official")  shall  be  bonded  as  provided 
in  this  section;  except  that — 

(1)  where  such  plan  is  one  under  which  the  only  assets  from 
which  benefits  are  paid  are  the  general  assets  of  a  union  or  of  an 
employer,  the  administrator,  officers,  and  employees  of  such  plan 
shall  be  exempt  from  the  bonding  requirements  of  this  section,  and 

(2)  no  bond  shall  be  required  of  a  fiduciary  (or  of  any  director, 
officer,  or  employee  of  such  fiduciary)  if  such  fiduciary — 

(A)  is  a  corporation  organized  and  doing  business  under 
the  laws  of  the  United  States  or  of  any  State; 

(B)  is  authorized  under  such  laws  to  exercise  trust  powers 
or  to  conduct  an  insurance  business; 

( C)  is  subject  to  supervision  or  examination  by  Federal  or 
State  authority;  and 

(D)  has  at  all  times  a  combined  capital  and  surplus  in. 
excess  of  such  a  minimum  amount  as  may  be  established  by 
regulations  issued  by  the  Secretary,  which  amount  shall  be 
at  least  $1. 000 WO. 

Paragraph  (2)  shall  apply  to  a  bank  or  other  financial  institution 
which  is  authorized  to  exercise  trust  powers  and  the  deposits  of 
which  are  not  insured  by  the  Federal  Deposit  Insurance  Corpora- 
tion, only  if  such  bank  or  institution  meets  bonding  or  similar 
requirements  under  State  law  which  the  Secretary  determines  are 
at  least  equivalent  to  those  imposed  on  banks  by  Federal  law. 
The  amount  of  such  bond  shall  be  fixed  at  the  beginning  of  each 
fiscal  year  of  the  plan.  Such  amount  shall  be  not  less  than  10  per 
centum  of  the  amount  of  funds  "handled.  In  no  case  shall  such  bond 
be  less  than  $1,000  nor  more  than  $500,000,  except  that  the  Secretary, 
after  due  notice  and  opportunity  for  hearing  to  all  interested  parties, 
and  after  consideration  of  the  record,  may  prescribe  an  amount  in 
excess  of  $500,000.  subject  to  the  10  per  centum  limitation  of  the  pre- 
ceding sentence.  For  purposes  of  fuzing  the  amount  of  such  bond,  the 
amount  of  funds  handled  shall  be  determined  by  the  funds  handled 
by  the  person,  group,  or  class  to  be  covered  by  such  bond  and  by  their 
predecessor  or  predecessors,  if  any,  during  the  preceding  reporting 
year,  or  if  the  plan  has  no  preceding  reporting  year,  the  amount  of 
funds  to  be  handled  during  the  current  reporting  year  by  such  per- 
son, group,  or  class,  estimated  as  provided  in  regulations  of  the  Sec- 
retary. Such  bond  shall  provide  protection  to  the  plan  against  loss 
by  reason  of  acts  of  fraud  or  dishonesty  on  the  part  of  the  plan  official, 
directly  or  through  connivance  with  others.  Any  bond  shall  have  as 
surety  thereon  a  corporate  surety  company  ivhich  is  an  acceptable 
surety  on  Federal  bonds  under  authority  granted  by  the  Secretary 
of  the  Treasury  pursuant  to  sections  6  through  13  of  title  6,  United 
States  Code.  Any  bond  shall  be  in  a  form  or  of  a  type  approved  by 
the  Secretary,  including  individual  bonds  or  schedule  or  blanket  forms 
of  bonds  which  cover  a  group  or  class. 
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(b)  It  shall  be  unlawful  for  any  plan  official  to  whom  subsection 
(a)  applies,  to  receive,  handle,  disburse,  or  otherwise  exercise  custody 
or  control  of  any  of  the  funds  or  other  property  of  any  employee  bene- 
fit plan,  without  being  bonded  as  required  by  subsection  (a)  and  it 
shall  be  unlawful  for  any  plan  official  of  such  plan,  or  any  other  per- 
son having  authority  to  direct  the  performance  of  such  functions,  to 
permit  such  functions,  or  any  of  them,  to  be  performed  by  any  plan 
official,  with  respect  to  whom  the  requirements  of  subsection  (a)  have 
not  been  met. 

(c)  It  shall  be  unlawful  for  any  person  to  procure  any  bond  re- 
quired by  subsection  (a)  from  any  surety  or  other  company  or  through 
any  agent  or  broker  in  whose  business  operations  such  plan  or  any 
party  in  interest  in  such  plan  has  any  control  or  significant  financial 
interest,  direct  or  indirect. 

(d)  Nothing  in  any  other  provision  of  law  shall  require  any  per- 
son, required  to  be  bonded  as  provided  in  subsection  (a)  because 
he  handles  funds  or  other  property  of  an  employee  benefit  plan,  to 
be  bonded  insofar  as  the-  handling  by  such  person  of  the  funds  or 
other  property  of  such  plan  is  concerned. 

(e)  The  Secretary  shall  prescribe  such  regulations  as  may  be  neces- 
sary to  carry  out  the  provisions  of  this  section  including  exempting  a 
plan  from  the  requirements  of  this  section  where  he  finds  that  (1) 
other  bonding  arrangements  or  (2)  the  overall  financial  condition  of 
the  plan  would  be  adequate  to  protect  the  interests  of  the  beneficiaries 
and  participants.  When,  in  the  opinion  of  the  Secretary,  the  adminis- 
trator of  a  plan  offers  adequate  evidence  of  the  financial  responsibility 
of  the  plan,  or  that  other  bonding  arrangements  would  provide  ade- 
quate protection  of  the  beneficiaries  and  participants,  lie  may  exempt 
such  plan  from  the  requirements  o>f  this  section. 

LIMITATION  ON  ACTIONS 

Sec.  J+13.  (a)  No  action  may  be  commenced  under  this  title  with 
respect  to  a  fiduciary's  breach  of  any  responsibility,  duty,  or  obliga- 
tion under  this  part,  or  with  respect  to  a  violation  of  this  part,  after 
the  earlier  of — 

(1)  six  years  after  (A)  the  date  of  the  last  action  which  con- 
stituted a  part  of  the  breach  of  violation,  or  (B)  in  the  case  of  an 
omission,  the  latest  date  on  which  the  fiduciary  could  have  cured 
the  breach  or  violation,  or 

{2)  three  years  after  the  earliest  date  (A)  on  which  the  plaintiff 
had  actual  knowledge  of  the  breach  or  violation,  or  (B)  on  which 
a  report  from  which  he  could  reasonably  be  expected  to  have  ob- 
tained knowledge  of  such  breach  or  violation  was  fled  with  the 
Secretary  under  this  title; 
except  that  in  the  case  of  fraud  or  concealment,  such  action  may  be 
commenced  not  later  than  six  years  after  the  date  of  discovery  of  such 
breach  or  violation. 

EFFECTIVE  DATE 

Sec.  4H-  (a)  Except  as  provided  in  subsections  (l>),  (c),  and  (d), 
this  part  shall  take  effect  on  January  1, 1975. 
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(b)  (1)  The  provisions  of  this  part  authorizing  the  Secretary  to 
promulgate  regulations  shall  take  effect  on  the  date  of  enactment  of 
this  Act. 

(2)  Upon  application  of  a  plan,  the  Secretary  may  postpone  until 
not  later  than  January  1,  1976,  the  applicability  of  any  provision  of 
sections  402,  403  (other  than  403(c)),  405  (other  than  405(a)  and 
(d) ),  and  410(a),  as  it  applies  to  any  plan  in  existence  on  the  date 
of  enactment  of  this  Act  if  he  determines  such  postponement  is  (A) 
necessary  to  amend  the  instrument  establishing  the  plan  under  which 
the  plan  is  maintained  and  (B)  not  adverse  to  the  interest  of  partici- 
pants and  beneficiaries. 

(3)  This  part  shall  take  effect  on  the  date  of  enactment  of  this  Act 
tvith  respect  to  a  plan  which  terminates  after  June  30,  1974,  and  be- 
fore January  1,  1975,  and  to  which  at  the  time  of  termination  section 
4021  applies. 

(c)  Section  406  and  407(a)  (relating  to  prohibited  transactions) 
shall  not  apply — 

(1)  until  June  30,  1984,  to  a  loan  of  money  or  other  extension 
of  credit  between  a  plan  and  a  party  in  interest  under  a  binding 
contract  in  effect  on  July  1, 1974  (or  pursuant  to  reneicals  of  such 
a  contract),  if  such  loan  or  other  extension  of  credit  remains  at 
least  as  favorable  to  the  plan  as  an  arm's-length  transaction  with 
an  unrelated  party  would  be,  and  if  the  execution  of  the  contract, 
the  making  of  the  loan,  or  the  extension  of  credit  was  not,  at  the 
time  of  such  execution,  making,  or  extension,  a  prohibited  trans- 
action (within  the  meaning  of  section  503(b)  of  the  Internal 
Revenue  Code  of  1954  or  the  corresponding  provisions  of  prior 
law) ; 

(2)  until  June  30,  1984,  to  a  lease  or  joint  use  of  property  in- 
volving the  plan  and  a  party  in  interest  pursuant  to  a  binding 
contract  in  effect  on  July  1, 1974  (or  pursuant  to  renewals  of  such 
a  contract) ,  if  such  lease  or  joint  use  remains  at  least  as  favorable 
to  the  plan  as  an  arm's-length  transaction  ivith  an  unrelated  party 
would  be  and  if  the  execution  of  the  contract  urns  not,  at  the  time 
of  such  execution,  a  prohibited  transaction  (within  the  meaning 
of  section  503(b)  of  the  Internal  Revenue  Code  of  1954)  or  the 
corresponding  provisions  of  prior  law,' 

(3)  until  June  30, 1984,  to  the  sale,  exchange,  or  other  disposi- 
tion of  property  described  in  paragraph  (2)  bettceen  a  plan  and 
a  party  in  interest  if — 

(^4)  in  the  case  of  a  sale,  exchange,  or  other  disposition  of 
the  property  by  the  plan  to  the  party  in  interest,  the  plan 
receives  an  amount  which  is  not  less  than  the  fair  market 
vdkie  of  the  property  at  the  time  of  such  disposition;  and 

(B)  in  the  case  of  the  acquisition  of  the  property  by  the 
plan,  the  plan  pays  an  amount  which  is  not  in  excess  of  the 
fair  market  value  of  the  property  at  the  time  of  sueh  acquisi- 
tion; 

(4)  until  June  30,  1977,  to  the  provision  of  services,  to  which 
paragraphs  (1),  (2),  and  (3)  do  not  apply,  betioeen  a  plan  and  a 
party  in  interest — 
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(A)  under  a  binding  contract  in  effect  on  July  1, 1974,  i07* 
pursuant  to  renewals  of  such  contract) ,  or 

(B)  if  the  party  in  interest  ordinarily  and  customarily 
furnished  such  services  on  June  30,  1974,  if  such  provision  of 
services  remains  at  least  as  favorable  to  the  plan  as  an  arm's- 
length  transaction  with  an  unrelated  party  would  be  and  if 
such  provision  of  services  was  not,  at  the  time  of  such  pro- 
vision^ a  prohibited  transaction  (within  the  meaning  of  sec- 
tion 503(b)  of  the  Internal  Revenue  Code  of  1954)  or  the 
corresponding  provisions  of  prior  laio ;  or 

(5)  the  sale,  exchange,  or  other  disposition  of  property  which 
is  owned  by  a  plan  on  June  30,  1974,  and  all  times  thereafter,  to 
a  party  in  interest,  if  such  plan  is  required  to  dispose  of  such 
property  in  order  to  comply  with  the  provisions  of  section  407(a) 
(relating  to  the  prohibition  against  holding  excess  employer  se- 
curities and  employer  real  property) ,  and  if  the  plan  receives  not 
less  than  adequate  consideartion. 
(d)  Any  election,  or  failure  to  elect,  by  a  disqualified  person  under 
section  2003(c)  (1)  (B)  of  this  Act  shall  be  treated  for  purposes  of 
this  part  (but  wo+  for  purposes  of  section,  514)  as  an  act  or  omission 
occuring  before  the  effective  date  of  this  part. 

Part  5 — Administration  and  Enforcement 

criminal  penalties 

Sec.  501.  Any  person  who  willfully  violates  any  provision  of  part  1 
of  this  subtitle,  or  any  regulation  or  order  issued  under  any  such 
provision,  shall  upon  conviction  be  fined  not  more  than  $5,000  or 
imprisoned  not  more  than  one  year,  or  both;  except  that  in  the  case 
of  such  violation  by  a  person  not  an  individual,  the  fine  imposed  upon 
such  person  shall  be  a  fine  not  exceeding  $100,000. 

CIVIL  ENFORCEMENT 

Sec.  502.  (a)  A  civil  action  may  be  brought — 

(1)  by  a  participant  or  beneficiary — • 

(A)  for  the  relief  provided  for  in  subsection  (c)  of  this 
section,  or 

(B)  to  recover  benefits  due  to  him  under  the  terms  of  his 
plan,  to  enforce  his  rights  under  the  terms  of  the  plan,  or 
to  clarify  his  rights  to  future  benefits  under  the  terms  of  the 
plan; 

(2)  by  the  Secretary,  or  by  a  participant,  beneficiary  or  fiduciary 
for  appropriate  relief  under  section  409; 

(3)  by  a  participant,  beneficiary,  or  fiduciary,  (A)  to  enjoin  any 
act  or  practice  which  violates  any  provision  of  this  title  or  the 
terms  of  the  plan,  or  (B)  to  obtain  other  appropriate  equitable 
relief  (i)  to  redress  such  violations  or  (ii)  to  enforce  any  provi- 
sions of  this  title  or  the  terms  of  the  plan; 

(4)  by  the  Secretary,  or  by  a  participant,  or  beneficiary  for 
appropriate  relief  in  the  case  of  a  violation  of  105(c) ; 
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(5)  except  as  otherwise  provided  in  subsection  (b),  by  the 
Secretary  (A)  to  enjoin  any  act  or  practice  which  violates  any 
provision  of  this  title,  or  (B)  to  obtain  other  appropriate  equit- 
able relief  (i)  to  redress  such  violation  or  (ii)  to  enforce  any  pro- 
vision of  this  title;  or 

(6)  by  the  Secretary  to  collect  any  civil  penalty  under  subsec- 
tion (i). 

(b)  In  the  case  of  a  plan  ivhich  is  qualified  under  section  401(a), 
403(a),  or  405(a)  of  the  Internal  Revenue  Code  of  1954  (or  with  re- 
spect to  ivhich  an  application  to  so  qualify  has  been  filed  and  has  not 
been  finally  determined)  the  Secretary  may  exercise  his  authority 
under  subsection  (a)  (5)  with  respect  to  a  violation  of,  or  the  enforce- 
ment of,  parts  2  and  3  of  this  subtitle  (relating  to  participation,  vest- 
ing, and  funding) ,  only  if — 

(i)  requested  by  the  Secretary  of  the  Treasury,  or 
(2)  one  or  more  participants,  beneficiaries,  or  fiduciaries,  of 
such  plan  request  in  writing  (in  such  manner  as  the  Secretary 
shall  prescribe  by  regulation)  that  he  exercise  such  authority  on 
their  behalf.  In  the  case  of  such  a  request  under  this  paragraph  he 
may  exercise  such  authority  only  if  he  determines  that  such  viola- 
tion affects,  or  such  enforcement  is  necessary  to  protect,  claims  of 
participants  or  beneficiaries  to  benefit  under  the  plan. 

(c)  Any  administrator  who  fails  or  refuses  to  comply  with  a  request 
for  any  information  which  such  administrator  is  required  by  this  title 
to  furnish  to  a  participant  or  beneficiary  (unless  suck  failure  or  refusal 
results  from  matters  reasonably  beyond  the  control  of  the  administrar 
tor)  by  mailing  the  material  requested  to  the  last  known  address  of 
the  requesting  participant  or  beneficiary  within  30  days  after  such 
request  may  in  the  court's  discretion  be  personally  liable  to  such  par- 
ticipant or  beneficiary  in  the  amount  of  up  to  $100  a  day  from  the 
date  of  such  failure  or  refusal,  and  the  court  may  in  its  discretion  order 
such  other  relief  as  it  deems  proper. 

(d)  (1)  An  employee  benefit  plan  may  sue  or  be  sued  under  this 
title  as  an  entity.  Service  of  summons,  subpena,  or  other  legal  process 
of  a  court  upon  a,  trustee  or  an  administrator  of  an  employee  benefit 
plan  in  his  capacity  as  such  shall  constitute  service  upon  the  employee 
benefit  plan.  In  a  case  where  a  plan  has  not  designated  in  the  summary 
plan  description  of  the  plan  an  individual  as  agent  for  the  service  of 
legal  process,  service  upon  the  Secretary  shall  constitute  such  service. 
The  Secretary,  not  later  than  15  days  after  receipt  of  service  under  the 
preceding  sentence,  shall  notify  the  administrator  or  any  trustee  c*f  the 
plan  of  receipt  of  such  service. 

(2)  Any  money  judgment  under  this  title  against  an  employee  bene- 
fit plan  shall  be  enforceable  only  against  a  plan  as  an  entity  and  shall 
not  be  enforceable  against  any  other  person  unless  liability  against 
such  person  is  established  in  his  individual  capacity  under  this  title. 

(e)  (1)  Except  for  actions  under  subsection  (a)  (1)  (B)  of  this  sec- 
tion, the  district  courts  of  the  United  States  shall  have  exclusive  juris- 
diction of  civil  actions  under  this  title  brought  by  the  Secretary  or 
by  a  participant,  beneficiary,  or  fiduciary.  State  courts  of  competent 
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jurisdiction  and  district  courts  of  the  United  States  shall  have  co 
current  jurisdiction  of  actions  under  subsection  (a)(1)(B)  of  th 
section. 

(2)  Where  an  action  under  this  title  is  brought  in  a  district  cc   H 
of  the  United  States,  it  may  be  brought  in  the  district  where  the  t 
is  administered,  where  the  breach  took  place,  or  where  a  defend 
resides  or  may  be  found,  and  process  may  be  served  in  any  other  dis- 
trict where  a  defendant  resides  or  may  be  found. 

(/)  The  district  courts  of  the  United  States  shall  have  jurisdiction, 
without  respect  to  the  amount  in  controversy  or  the  citizenship  of  the 
parties,  to  grant  the  relief  provided  for  in  subsection  (a)  of  this  sec- 
tion in  any  action. 

(g)  In  any  action  under  this  title  by  a  participant,  beneficiary,  or 
fiduciary,  the  court  in  its  discretion  may  allow  a  reasonable  attorney's 
fee  and  costs  of  action  to  either  party. 

(h)  A  copy  of  the  complaint  in  any  action  under  this  title  by  a 
participant,  beneficiary,  or  fiduciary  (other  than  an  action  brought 
by  one  or  more  participants  or  beneficiaries  under  subsection  (a)(1) 
(B)  which  is  solely  for  the  purpose  of  recovering  benefits  due  such 
participants  under  the  terms  of  the  plan)  shall  be  served  upon  the 
Secretary  and  the  Secretary  of  the  Treasury  by  certified  mail.  Either 
Secretary  shall  have  the  right  in  his  discretion  to  intervene  in  any 
action,  except  that  the  Secretary  of  the  Treasury  may  not  intervene 
in  any  action  under  part  If,  of  this  subtitle.  If  the  Secretary  brings 
an  action  under  subsection  (a)  on  behalf  of  a  participant  or  bene- 
ficiary, he  shall  notify  the  Secretary  of  the  Treasury. 

(i)  In  the  case  of  a  transaction  prohibited  by  section  406  by  a  party 
in  interest  with  respect  to  a  plan  to  which  this  part  applies,  the  Sec- 
retary may  assess  a  civil  penalty  against  such  party  in  interest.  The 
amount  of  such  penalty  may  not  exceed  5  percent  of  the  amount  in- 
volved (as  defined  in  section  Ii975(f)  (4)  of  the  Internal  Revenue  Code 
of  1954)  *  except  that  if  the  transaction  is  not  corrected  (in  such  man- 
ner as  the  Secretary  shall  prescribe  by  regulation,  which  regulations 
shall  be  consistent  with  section  4975(f)  (5)  of  such  Code)  within 
90  days  after  notice  from  the  Secretary  (or  such  longer  period  as  the 
Secretary  may  permit),  such  penalty  may  be  in  an  amount  not  more 
than  100  percent  of  the  amount  involved.  This  subsection  shall  not 
apply  to  a  transaction  with  respect  to  a  plan  described  in  section  4975 
(e)(1)  of  such  Code. 

(j)  In  all  civil  actions  under  this  title,  attorneys  appointed  by  the 
Secretary  may  represent  the  Secretary  (except  as  provided,  in  section 
518  (a)  of  title  28,  United  States  Code),  but  all  such  litigation  shall 
be  subject  to  the  direction  and  control  of  the  Attorney  General. 

(k)  Suits  by  an  administrator,  fiduciary,  participant,  or  beneficiary 
of  an  employee  benefit  plan  to  review  a  final  order  of  the  Secretary,  to 
restrain  the  Secretary  from,  taking  any  action  contrary  to  the  provi- 
sions of  this  Act,  or  to  compel  him  to  take  action  required  under  this 
title,  m,ay  be  brought  in  the  district  court  of  the  United  States  for  the 
district  where  the  plan  has  its  principal  office,  or  in  the  United  States 
District  Court  for  the  District  of  Columbia. 
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CLAIMS   PROCEDURE 

Sec.  503.  In  accordance  with  regulations  of  the  Secretary,  every 
employee  benefit  plan  shall — 

(1)  proinde  adequate  notice  in  writing  to  any  participant  or 
beneficiary  xchose  claim  for  benefits  under  the  plan  has  been 
denied,  setting  forth  the  specific  reasons  for  such  denial,  written 
in  a  manner  calculated  to  be  understood  by  the  participant,  and 

(2)  afford  a  reasonable  opportunity  to  any  participant  ichose 
claim  for  benefits  has  been  denied  for  a  full  and  ;  w  by  the 
appropriate  named  fiduciary  of  the  decision  denying  the  claim. 

IXYESTIGATITE  AUTHORITY 

Sec.  50If.  (a)  The  Secretary  shall  have  the  power,  in  order  to  deter- 
mine whether  any  person  has  violated  or  is  about  to  violate  any  pro- 
vision of  this  title  or  any  regulation,  or  order  thereunder — 

(1)  to  make  an  investigation,  and  in  connection  therewith  to 
require  the  submission  of  reports,  books,  and  records,  and  the 
filing  of  data  in  support  of  any  information  required  to  be  filed 
with  the  Secretary  under  this  title,  and 

(2)  to  enter  such  places,  inspect  such  books  and  records  and 
question  such  persons  as  he  may  deem  necessary  to  enjible  him.  to 
determine  the  facts  relative  to  such  investigation,  if  he  has  rea- 
sonable cause  to  believe  there  may  exist  a  violation  of  this  title 
or  any  rule  or  regulation  issued  thereunder  or  if  the  entry  is 
pursuant  to  an  agreement  with  the  plan. 

The  Secretary  may  make  available  to  any  person  actually  affected  by 
any  matter  which  is  the  subject  of  an  investigation  under  this 
tion,  and  to  any  department  or  agency  of  the  United  States,  informa- 
tion concerning  any  matter  which  may  be  the  subject  of  such  investiga- 
tion.; except  that  any  information  obtained  by  the  Secretary  pursuant 
to  section  6103 (g)  of  the  Internal  Revenue  Code  of  1954  shall  be  made 
available  only  in  accordance  with  regulations  prescribed  by  the  8e 
tary  of  the  Treasury. 

(b)  The  Secretary  may  not  under  the  authority  of  this  section 
require  any  plan  to  submit  to  the  Secretary  any  books  or  records  of 
the  plan  more  than  once  in  any  12  month  period,  unless  the  Secretary 
has  reasonable  cause  to  believe  there  may  exist  a  violation  of  this  title 
or  any   regulation   or  order  thereunder. 

(c)  For  the  purposes  of  any  investigation  provided  for  in  this  title. 
the  provisions  of  sections  9  and  10  (relating  to  the  attendance  of  irit- 
nesses  and  the  production,  of  books,  records,  and  documents)  of  the 
Federal  Trade  Commission  Act  (15  UJS.C.  ^9.  60)  are  hereby  made 
applicable  (without  regard  to  any  limitation  in  such  sections  respect- 
ing persons,  partnerships,  banks,  or  common  carriers)  to  the  juris- 
diction, powers,  and  duties  of  the  Secretary  or  any  officers  designated 
by  him.  To  the  extent  he  considers  appropriate,  the  Secretary  may 
delegate  his  investigative  functions  under  this  section  with  respect  to 
insured  banks  acting  as  fiduciaries  of  employee  benefit  plans  to  the 
appropriate  Federal  banking  agency  (as  defined  in  section.  3(g)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C.  1813{q) )). 
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REGULATIONS 


Sec  505.  Subject  to  title  III  and  section  109,  the  Secretary  may 
prescribe  such  regulations  as  he  finds  necessary  or  appropriate  to  carry 
out  the  provisions  of  this  title.  Among  other  things,  such  regulations 
may  define  accounting,  technical  and  trade  terms  used  in  such  pro- 
visions; may  prescribe  forms;  and  may  provide  for  the  keeping  of 
books  and  records,  and  for  the  inspection  of  such  books  and  records 
(subject  to  section  504(a)  and  (b)). 

OTHER  AGENCIES  AND  DEPARTMENTS 

Sec.  506.  In  order  to  avoid  unnecessary  expense  and  duplication  of 
functions  among  Government  agencies,  the  Secretary  may  make  such 
arrangements  or  agreements  for  cooperation  or  mutual  assistance  in 
the  performance  of  his  functions  under  this  title  and  the  functions 
of  any  such  agency  as  he  may  find  to  be  practicable  and  consistent  with 
law.  The  Secretary  may  utilize,  on  a  reimbursable  or  other  basis,  the 
facilities  or  services  of  any  department,  agency,  or  establishment  of 
the  United  States  or  of  any  State  or  political  subdivision  of  a  State, 
including  the  services  of  any  of  its  employees,  icith  the  lawful  consent 
of  such  department,  agency,  or  establishment;  and  each  department, 
agency,  or  establishment  of  the  United  States  is  authorized  and  di- 
rected to  cooperate  with  the  Secretary  and,  to  the  extent  permitted 
by  laic,  to  provide  such  information  and  facilities  as  he  may  request 
for  his  assistance  in  the  performance  of  his  functions  under  this  title. 
The  Attorney  General  or  his  representative  shall  receive  from  the 
Secretary  for  appropriate  action  such  evidence  developed  in  the  per- 
formance of  his  functions  under  this  title  as  may  be  found  to  warrant 
consideration  for  criminal  prosecution  under  the  provisions  of  this 
title  or  other  Federal  law. 

ADMINISTRA  TION 

Sec  507.  (a)  Subchapter  II  of  chapter  5,  and  chapter  7,  of  title  5, 
United  States  Code  (relating  to  administrative  procedure),  shall  be 
applicable  to  this  title. 

( b )  Section  5108  of  title  5,  United  States  Code,  is  amended  by  adding 
at  the  end  thereof  the  following  new  subsection: 

"(/)  In  addition  to  the  number  of  positions  authorized  by  subsec- 
tion (a),  the  Secretary  of  Labor  is  authorized,  without  regard  to  any 
other  provision  of  this  section,  to  place  1  position  in  the  Department 
of  Labor  in  grade  GS-18,  and  a  total  of  W  positions  in  the  Department 
of  Labor  in  grades  GS-16  and  17." 

(c)  No  employee  of  the  Department  of  Labor  or  the  Department 
of  the  Treasury  shall  administer  or  enforce  this  title  or  the  Internal 
Revenue  Code  of  195 If  with  respect  to  any  employee  benefit  plan  un- 
der which  he  is  a  participant  or  beneficiary,  any  employee  organization 
of  which  he  is  a  member,  or  any  employer  organization  in  which  he  has 
an  interest.  This  subsection  does  not  apply  to  an  employee  benefit  plan 
which  covers  only  employees  of  the  United  States. 
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Sec.  508.  There  are  hereby  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  to  enable  the  Secretary  to  carry  out  his 
functions  and  duties  under  this  Act. 

SEPARABILITY  PROVISIONS 

Sec.  509.  If  any  provision  of  this  Act,  or  the  application  of  such 
provision  to  any  person  or  circumstances,  shall  be  held  invalid,  the 
remainder  of  this  Act,  or  the  application  of  such  provision  to  persons 
or  circumstances  other  than  those  as  to  which  it  is  held  invalid,  shall 
not  be  affected  thereby. 

interference  with  rights  protected  under  act 

Sec.  510.  It  shall  be  unlawful  for  any  person  to  discharge,  fine, 
suspend,  expel,  discipline,  or  discriminate  against  a  participant  or 
beneficiary  for  exercising  any  right  to  which  he  is  entitled  under  the 
provisions  of  an  employee  benefit  plan,  this  title  section  3001,  or  the 
Welfare  and  Pension  Plans  Disclosure  Act,  or  for  the  purpose  of 
interfering  with  the  attainment  of  any  right  to  which  such  participant 
may  become  entitled  under  the  plan,  this  title,  or  the  Welfare  and 
Pension  Plans  Disclosure  Act.  It  shall  be  unlawful  for  any  person  to 
discharge,  fine,  suspend,  expel,  or  discriminate  against  any  person  be- 
cause he  has  given  information  or  has  testified  or  is  about  to  testify  in 
any  inquiry  or  proceeding  relating  to  this  Act  or  the  Welfare  and 
Pension  Plans  Disclosure  Act.  The  provisions  of  section  502  shall  be 
applicable  in  the  enforcement  of  this  section. 

COERCIVE  INTERFERENCE 

Sec.  511.  It  shall  be  unlawful  for  any  person  through  the  use  of 
fraud,  force,  violence,  or  threat  of  the  use  of  force  or  violence,  to 
restrain,  coerce,  intimidate,  or  attempt  to  restrain,  coerce,  or  intimi- 
date any  participant  or  beneficiary  for  the  purpose  of  interfering 
with  or  preventing  the  exercise  of  any  right  to  which  he  is  or  may 
become  entitled  under  the  plan,  this  title,  section  3001.  or  the  Welfare 
and  Pension  Plans  Disclosure  Act.  Any  person  who  willfully  violates 
this  section  shall  be  fined  $10,000  or  imprisoned  for  not  more  than  one 
year,  or  both. 

ADVISORY  COUNCIL 

Sec.  512.  (a)  (1)  There  is  hereby  established  an  Advisory  Council 
or,  Employee  Welfare  and  Pension  Benefit  Plans  (hereinafter  in  this 
section  referred  to  as  the  "Council")  consisting  of  fifteen  members 
appointed  by  the  Secretary.  Not  more  than  eight  members  of  the 
Council  shall  be  members  of  the  same  political  party. 

(2)  Members  shall  be  persons  qualified  to  appraise  the  programs 
instituted  under  this  Act. 

(3)  Of  the  members  appointed,  three  shall  be  representatives  of  em- 
ployee organizations  (at  least  one  of  whom  shall  be  representative  of 
any  organization  members  of  which  are  participants  in  a  multiem- 
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ployer  plan);  three  shall  be  representatives  of  employers  (at  least 
one  of  whom  shall  be  representative  of  employers  maintaining  or  con- 
tributing to  multiemployer  plans) ;  three  representatives  shall  be  ap- 
pointed from  the  general  public,  one  of  whom  shall  be  a  person  repre- 
senting those  receiving  benefits  from  a  pension  plan;  and  there  shall 
be  one  representative  each  from  the  fields  of  insurance,  corporate  trust, 
actuarial  counseling,  investment  counseling,  investment  management, 
and.  the  accounting  Held. 

(4)  Members  shall  serve  for  terms  of  three  years  except  that  of  those 
first  appointed,  five  shall  be  appointed  for  terms  of  one  year,  five  shall 
be  appointed  for  terms  of  two  years,  and  five  shall  be  appointed  for 
terms  of  three  years.  A  member  may  be  reappointed.  A  member 
appointed  to  fill  a  vacancy  shall  be  appointed  only  for  the  remainder 
of  such  term.  A  majority  of  members  shall  constitute  a  quorum  and 
action  shall  be  taken  only  by  a  majority  vote  of  those  present  and 
xoting. 

(b)  It  shall  be  the  duty  of  the  Council  to  advise  the  Secretary  with 
respect  to  the  carrying  out  of  his  functions  under  this  Act  and  to 
submit  to  the  Secretary  recommendations  ivith  respect  thereto.  The 
Council  shall  meet  at  least  four  times  each  year  and  at  such  other  times 
an  the  Secretary  requests.  In  his  annual  report  submitted  pursuant  to 
section  513  (b),the  Secretary  shall  include  each  recommendation  which 
he  has  received  from  the  Council  during  the  preceding  calendar  year. 

(c)  The  Secretary  shall  furnish  to  the  Council  an  executive  secre- 
tary and  such  secretarial,  clerical,  and  other  services  as  are  deemed 
necessary  to  conduct  its  business.  The  Secretary  may  call  upon  other 
agencies  of  the  Government  for  statistical  data,  reports,  and  other  in- 
formation which  will  assist  the  Council  in  the  performance  of  its 
duties. 

(d)(1)  Members  of  the  Council  shall  each  be  entitled  to  receive  the 
daily  equivalent  of  the  annual  rate  of  basic  pay  in  effect  for  grade 
GS-18  of  the  General  Schedule  for  each  day  (including  travel  time) 
during  tvhich  they  are  engaged  in  the  actual  performance  of  duties 
vested  in  the  Council. 

(2)  While  away  from  their  homes  or  regular  places  of  business  in 
the  perfonnance  of  services  for  Council,  members  of  the  Council  shall 
be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsistence, 
in  the  same  manner  as  persons  employed  intermittently  in  the  Govern- 
ment service  are  allowed  expenses  under  section  5703(b)  of  title  5  of 
the  United  States  Code. 

(e)  Section  14(a)  of  the  Federal  Advisory  Committee  Act  (relat- 
ing to  termination)  shall  not  apply  to  the  Council. 

RESEARCH,  STUDIES,  AND  ANNUAL  REPORT 

Sfc.  513.  (a)  (1)  The  Secretary  is  authorized  to  undertake  research 
and  surveys  and  in  connection  therewith  to  collect,  compile,  analyze 
and  publish  data,  information,  and  statistics  relating  to  employee  bene- 
fit plans,  including  retirement,  deferred  compensation,  and  welfare 
plans,  and  types  of  plans  not  subject  to  this  Act. 
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(2)  The  Secretary  is  authorized  and  directed  to  undertake  research 
studies  relating  to  pension  plans,  including  but  not  limited  to  (A) 
the  effects  of  this  title  upon  the  provisions  and  costs  of  pension  plans, 
(B)  the  role  of  private  pensions  in  meeting  the  economic  security 
needs  of  the  Nation,  and  (C)  the  operation  of  private  pension  plans 
including  types  and  levels  of  benefits,  degree  of  reciprocity  or  porta- 
bility, and  financial  and  actuarial  characteristics  and  practices,  and 
methods  of  encouraging  the  growth  of  the  private  pension  system. 

(3)  The  Secretary  may,  as  he  deems  appropriate  or  necessary,  under- 
take other  studies  relating  to  employee  benefit  plans,  the  matters  regu- 
lated by  this  title,  and  the  enforcement  procedures  provided  for  under 
this  title. 

(4)  The  research,  surveys,  studies,  and  publications  referred  to  in 
this  subsection  may  be  conducted  directly,  or  indirectly  through  grant 
or  contract  arrangements. 

(b)  The  Secretary  shall  submit  annually  a  report  to  the  Congress 
covering  his  administration  of  this  title  for  the  preceding  year,  and 
including  (1)  an  explanation  of  any  variances  or  extensions  granted 
under  section  110,  207, 303,  or  304  <wd  the  projected  date  for  terminat- 
ing the  variance;  (2)  the  status  of  cases  in  enforcement  status;  (3) 
recommendations  received  from  the  Advisory  Council  during  the  pre- 
ceding year;  and  (If)  such  information,  data,  research  findings, 
studies,  and  recommendations  for  further  legislation  in  connection  with 
the  matters  covered  by  this  title  as  he  may  find  advisable. 

(c)  The  Secretary  is  authorized  and  directed  to  cooperate  with  the 
Congress  and  its  appropriate  committees,  subcommittees,  and  staff  in 
supplying  data  and  any  other  information,  and  personnel  and  services, 
required  by  the  Congress  in  any  study,  examination,  or  report  by  the 
Congress  relating  to  pension  benefit  plans  established  or  maintained 
by  States  or  their  political  subdivisions. 

EFFECT  ON  OTHER  LAWS 

Sec.  51 4.  (a)  Except  as  provided  in  subsection  (b)  of  this  section , 
the  provisions  of  this  title  and  title  IV  shall  supersede  any  and  all 
State  laios  insofar  as  they  may  now  or  hereafter  relate  to  any  employee 
benefit  plan  described  in  section  4(a)  and  not  exempt  under  section 
4(b).  This  section  shall  take  effect  on  January  1,  1975. 

(b)  (1)  This  section  shall  not  apply  with  respect  to  any  cause  of 
action  which  arose,  or  any  act  or  omission  which  occurred,  before 
January  1,  1975. 

(2)  (A)  Except  as  provided  in  subparagraph  (B),  nothing  in  this 
title  shall  be  construed  to  exempt  or  relieve  any  person  from  any  law 
of  any  State  which  regulates  insurance,  banking,  or  securities. 

(B)  Neither  an  employee  benefit  plan  described  in  section  4(a), 
which  is  not  exempt  under  section  4(b)  (other  than  a  plan  established 
primarily  for  the  purpose  of  providing  death  benefits),  nor  any  trust 
established  under  such  a  plan,  shall  be  deemed  to  be  an  insurance  com- 
pany or  other  insurer,  bank,  trust  company,  or  investment  company 
or  to  be  engaged  in  the  business  of  insurance  or  banking  for  purposes 

82 


4358 


of  any  laic  of  any  State  purporting  to  regulate  insurance  companies, 
insurance  contracts,  banks,  trust  companies,  or  investment  companies. 

(3)  Nothing  in  this  section  shall  be  construed  to  prohibit  use  by  the 
Secretary  of  services  or  facilities  of  a  State  agency  as  permitted  under 
section  506  of  this  Act. 

(4-)  Subsection  (a)  shall  not  apply  to  any  generally  applicable 
criminal  law  of  a  State. 

( c)  For  purposes  of  this  section : 

(1)  The  term  ^State  law"  includes  all  laws,  decisions,  rules, 
regulations,  or  other  State  action  having  tJte  effect  of  lata,  of  any 
Stale. 

(#)  The  term  "State"  includes  a  State,  any  political  subdivi- 
sions thereof,  or  any  agency  or  instrumentality  of  either,  which 
purports  to  regulate,  directly  or  indirectly,  the  terms  and  condi- 
tions of  employee  benefit  plans  covered  by  this  title. 

(d)  Nothing  in  this  title  shall  be  construed  to  alter,  amend,  modify, 
invalidate,  impair,  or  supersede  any  law  of  the  United  States  {except 
as  provided  in  sections  111  and  507(b) )  or  any  ride  or  regulation  issued 
under  any  such  law. 
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TITLE  II— AMENDMENTS  TO  THE  INTER- 
NAL REVENUE  CODE  RELATING  TO  RE- 
TIREMENT PLANS 

SEC.  1001.  AMENDMENT  OF  INTERNAL  REVENUE  CODE  OF  1954 

Except  as  otherwise  expressly  provided,  whenever  in  this  title  an 
amendment  or  repeal  is  expressed  in  terms  of  an  amendment  to,  or 
repeal  of,  a  section  or  other  provision,  the  reference  shall  be  considered 
to  be  made  to  a  section  or  other  provision  of  the  Internal  Revenue  Code 
of  1951 

Subtitle  A — Participation,  Vesting,  Funding, 
Administration,  Etc. 

PART  1— PARTICIPATION,  VESTING,  AND  FUNDING 

SEC.  1011.  MINIMUM  PARTICIPATION  STANDARDS 

Part  I  of  subchapter  D  of  chapter  1  (relating  to  pension,  profit- 
sharing,  stock  bonus,  plans,  etc.)  is  amended  by  adding  at  the  end 
thereof  the  following : 

"Subpart  B — Special  Rules 

"Sec.  410.  Minimum  participation  standards. 

"Sec.  \ll.  Minimum  vesting  standards. 

"Sec.  \l2.  Minimum  funding  standards. 

"Sec.  413.  Collectively  bargained  plans. 

"Sec.  414-  Definitions  and  special  rules. 

"Sec.  415.  Limitations  on  benefits  and  contributions  under  qualified  plans. 

USEC.  410.  MINIMUM  PARTICIPATION  STANDARDS 

"(a)  Participation. — 

"(1)  Minimum  aoe  and  service  conditions. — 

U{A)  General  rule. — A  trust  shall  not  constitute  a  quali- 
fied ti*ust  under  section  401(a)  if  the  plan  of  which  it  is  a  part 
requires,  as  a  condition  of  participation  in  the  plan,  that  an 
employee  complete  a  period  of  service  with  the  employer  or 
employers  maintaining  the  plan  extending  beyond  the  later 
of  the  following  dates — 

a(t)  the  date  on  which  the  employee  attains  the  age  of 
25;  or 

u(ii)  the  date  on  ivhich  he  completes  1  year  of  service. 
"(B)  Special  rules  for  certain  plans. — 

"  (i)  In  the  case  of  any  plan  which  provides  that  after 
not  more  than  S  years  of  service  each  participant  has  a 
right  to  100  percent  of  his  accrued  benefit  under  the  plan 
ichich  is  nonforfeitable  (within  the  meaning  of  section 
411)  at  the  time  such  benefit  acomes,  clause  (ii)  of  sub- 
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paragraph  (A)  shall  be  applied  by  substituting  l3  years 
of  service''  for  ll  year  of  service''. 

"(ii)  In  the  case  of  any  plan  maintained  exclusively 
for  employees  of  an  educational  institution   (as  defined 
in  section  170(b)  (1)  (A)  (ii) )  by  an  employer  ichich  is 
exempt  from  tax  under  section  501(a)  ichich  provides 
that  each  participant  having  at  least  1  year  of  service  has 
a  right  to  100  percent  of  his  accrued  benefit  under  the 
plan  which  is  nonforfeitable  (within  the  meaning  of  sec- 
tion 1^11)  at  the  time  such  benefit  accrues,  clause  (i)  of 
subparagraph  (A)  shall  be  applied  by  substituting  l30' 
for  '#5\  This  clause  shall  not  apply  to  any  plan  to  ichich 
clause  (i)  applies. 
"(2)  Maximum  age  conditions. — A  trust  shall  not  constitute  a 
qualified  trust  under  section  lfll(a)  if  the  plan  of  which  it  is  a 
part  excludes  from  participation  (on  the  basis  of  age)  employees 
who  have  attained  a  specified  age,  unless — 
"  (A )   the  plan  is  a — 

"  (i)   defined  benefit  plan,  or 

"(ii)   target  benefit  plan  (as  defined  under  regulations 

prescribed  by  the  Secretary  or  his  delegate),  and 

"  (B)  such  employees  begin  employment  with  the  employer 

after  they  have  attained  a  specified  age  which  is  not  mare 

than  5  years  before  the  normal  retirement  age  under  the  plan. 

"(8)  Definition  of  year  of  service. — 

"04)  General  rule. — For  purposes  of  this  subsection,  the 
term  'year  of  service^  means  a  12-month  period  during  ichich 
the  employee  has  not  less  than  1,000  hours  of  service.  For 
purposes  of  this  paragraph,  computation  of  any  12-month 
period  shall  be  made  with  reference  to  the  date  on  which  the 
employee's  employment  commenced,  except  that,  under  regu- 
lations prescribed  by  the  Secretary  of  Labor,  such  computa- 
tion may  be  made  by  reference  to  the  first  day  of  a  plan  year 
in  the  case  of  an  employee  who  docs  not  complete  1.000  hours 
of  service  during  the  12-month  period  beginning  on  the  date 
his  employment  commenced. 

il(B)  Seasonal  industries. — In  the  case  oj  any  seasonal 
industry  where  the  customary  period  of  employment  is  less 
than  1,000  hours  during  a  calendar  year,  the  term  'year  of 
service''  shall  be  such  period  as  may  be  determined  under 
regulations  prescribed  by  the  Secretary  of  Labor. 

"(C)  Hours  of  service. — For  purposes  of  this  subsection 
the  term  'hour  of  service''  means  a  time  of  service  determined 
under  regulations  prescribed  by  the  Secretary  of  Labor. 

" (D)  Maritime  industries. — For  purposes  of  this  sub- 
section, in  the  case  of  any  maritime  industry,  125  days  of 
service  shall  be  treated  as  1,000  hours  of  service.  The  Secre- 
tary of  Labor  may  prescribe  regulations  to  carry  out  this 
subparagraph. 
"(4)   Time  of  participation. — A  plan  shall  be  treated  as  not 
meeting  the  requirements  of  paragraph    (1)   uidess  it  provides 
that  any  employee  who  has  satisfied  the  minimum  age  and  service 
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requirements  specified  in  such  paragraph,  and  who  is  otherwise 
entitled  to  participate  in  the  plan,  commences  participation  in  the 
plan  no  later  than  the  earlier  of — 

"  (A )  the  first  day  of  the  first  plan  year  beginning  after  the 

date  on  which  such  employee  satisfied  such  requirements,  or 

U(B)   the  date  6  months  after  the  date  on  which  he  satisfied 

such  requirements, 

unless  such  employee  was  separated  from  the  service  before  the 

date  referred  to  in  subparagraph    (A)    or   (B),  whichever  is 

applicable. 

"(5)  Breaks  in  service. — 

"04)  General  rule. — Except  as  otherwise  provided  in  sub- 
paragraphs (B),  (O),  and  (D),  all  years  of  service  with 
the  employer  or  employers  maintaining  the  plan  shall  be  taken 
into  account  in  computing  the  period  of  service  for  purposes 
of  paragraph  (1). 

"(B)  Employees  under  s-year  wo  percent  vesting. — 
In  the  case  of  any  employee  who  has  any  1-year  break  in  serv- 
ice (as  defined  in  section  4.11(a)  (6)  (A))  under  a  plan  to 
trhich  the  service  requirements  of  clause  (i)  of  paragraph  (1) 
(B)  apply,  if  such  employee  has  not  satisfied  such  require- 
ments, service  before  such  break  shall  not  be  required  to  be 
taken  into  account. 

"(C)  1-year  break  in  service. — In  computing  an  em- 
ployee's period  of  service  for  purposes  of  subsection  (a)  (1) 
in  the  case  of  any  participant  who  has  any  1-year  break  in 
service  (as  defined  in  section  Jf.ll (a)  (6)  (A)),  service  before 
such  break  shall  not  be  required  to  be  taken  into  account  under 
the  plan  until  he  has  completed  a  year  of  service  (as  defined 
in  paragraph  (3) )  after  his  retu?m. 

"(D)  Nonvested  participants. — In  the  case  of  a  partici- 
ipant  who  does  not  have  any  nonforfeitable  right  to  an 
accrued  benefit  derived  from  employer  contributions,  years 
of  service  with  the  employer  or  employers  maintaining  the 
plan  before  a  break  in  service  shall  not  be  required  to  be 
taken  into  account  in  computing  the  period  of  service  for 
purposes  of  subsection  (a)  (1)  if  the  number  of  consecutive 
1-year  breaks  in  service  equals  or  exceeds  the  aggregate  num- 
ber of  such  years  of  service  before  such  break.  Such  aggregate 
number  of  years  of  service  before  such  break  shall  be  deemed 
not  to  include  any  years  of  service  not  required  to  be  taken 
into  account  under  this  subparagraph  by  reason  of  any  prior 
break  in  service. 
l(b)  Eligibility. — 

"(1)  In  general. — A  trust  shall  not  constitute  a  qualified  trust 
under  section  401(a)  unless  the  trust,  or  two  or  more  trusts,  or 
the  trust  or  trusts  and  annuity  plan  or  plans  are  designated  by  the 
employer  as  constituting  parts  of  a  plan  intended  to  qualify  under 
section  401(a)  which  benefits  either — 

(A)  70  percent  or  more  of  all  employees,  or  80  percent  or 
more  of  all  the  employees  who  are  eligible  to  benefit  under  the 
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plan  if  70  percent  or  more  of  all  the  employees  are  eligible  to 
benefit  under  the  plan,  excluding  in  each  case  employees  tvho 
have  not  satisfied  the  minimum  age  and  service  requirements, 
if  any,  prescribed  by  the  plan  as  a  condition  of  participation, 
or 

"(B)  such  employees  as  qualify  under  a  classification  set 
up  by  the  employer  and  found  by  the  Secretary  or  his  dele- 
gate not  to  be  discriminatory  in  favor  of  employees  ivho  are 
officers,  shareholders,  or  highly  compensated. 
"(2)  Exclusion  of  certain  employees. — For  purposes  of  para- 
graph (1),  there  shall  be  excluded  from  consideration — 

"(^4)  employees  not  included  in  the  plan  who  are  included 
in  a  unit  of  employees  covered  by  an  agreement  which  the 
Secretary  of  Labor  finds  to  be  a  collective  bargaining 
agreement  between  employee  representatives  and  one  or  more 
employers,  if  there  is  evidence  that  retirement  benefits  were 
the  subject  of  good,  faith  bargaining  between  such  employee 
representatives  and  such  employer  or  employers, 

"(B)  in  the  case  of  a  trust  established  or  maintained  pur- 
suant to  an  agreement  which  the  Secretary  of  Labor 
finds  to  be  a  collective  bargaining  agreement  between  air 
pilots  represented  in  accordance  with  title  II  of  the  Railway 
Labor  Act  and  one  or  more  employers,  all  employees  not  cov- 
ered by  such  agreement,  and 

"(C)  employees  who  are  nonresident  aliens  and  who  receive 
no  earned  income  (within  the  meaning  of  section  911(b)) 
from  the  employer  which  constitutes  income  from  sources 
within  the   United  States   (within  the  meaning  of  section 
861(a)(3)). 
Subparagraph  (71)  shall  not  apply  in  the  case  of  a  plan  which 
provides  contributions  or  benefits  for  employees  whose  principal 
duties  are  not  customarily  performed  aboard  aircraft  in  flight. 
"(c)   Application    of  Participation    Standards    to    Certain 
Plans. — 

"(1)  The  provisions  of  this  section  (other  than  paragraph  (2) 
of  this  subsection)  shall  not  apply  to — 

"(A)  a  governmental  plan  (within  the  meaning  of  section 

mid)), 

"(B)  a  church  plan  (within  the  meaning  of  section  414(e) ) 
with  respect  to  which  the  election  provided  by  subsection  (d) 
of  this  section  has  not  been  made, 

"(G)  a  plan  which  has  not  at  any  time  after  the  date  of  the 
enactment  of  the  Employee  7?etirement  7  n  come  Security  Act 
of  1974  provided  for  employer  contributions,  and 

"  (7))  a  plan  established  and  maintained  by  a  society,  order, 
or  association  described  in  section  501  (c)  (8)  or  (9)  if  no  part 
of  the  contributions  to  or  under  such  plan  are  made  by  em- 
ployers of  participants  in  such  plan. 
"(2)  A  plan  described  in  paragraph  (1)  shall  be  treated  as 
meeting  the  requirements  of  this  section,  for  purposes  of  section 
401(a),  if  such  plan  meets  the  requirements  of  section  401(a)  (3) 
as  in  effect  on  the  day  before  the  date  of  the  enact/ment  of  this 
section. 
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"(d)  Election  by  Church  to  Have  Participation,  Vesting, 
Funding,  Etc.,  Provisions  Apply. — 

"(1)  In  general. — If  the  church  or  convention  or  association 
of  churches  which  maintains  any  church  plan  makes  an  election 
under  this  subsection  (in  such  form  and  manner  as  the  Secretary 
or  his  delegate  may  by  regulations  prescribe) ,  then  the  provisions 
of  this  title  relating  to  participation,  vesting,  funding,  etc.  (as  in 
effect  from  time  to  time)  shall  apply  to  such  church  plan  as  if 
such  provisions  did  not  contain  an  exclusion  for  church  plans. 

"(2)  Election  irrevocable. — An  election  under  this  subsection 
with  respect  to  any  church  plan  shall  be  binding  with  respect  to 
such  plan,  and,  once  ma.de,  shall  be  irrevocable.'''' 

SEC.  1012.  MINIMUM  VESTING  STANDARDS. 

(a)  In  General. — Subpart  B  oj  part  I  oj  subchapter  D  of  chapter  1  is 
amended  by  adding  after  section  4-10  the  following  new  section: 

"SEC.  411.  MINIMUM  VESTING  STANDARDS. 

"(a)  General  Rule. — A  trust  shall  not  constitute  a  qualified  trus 
under  section  401(a)  unless  the  plan  of  which  such  trust  is  a  part 
provides  that  an  employee'' s  right  to  his  normal  retirement  benefit  is 
nonforfeitable  upon  the  attainment  of  normal  retirement  age  (as  de- 
fined in  subsection  (a)  (8) )  and  in  addition  satisfies  the  requirements 
of  paragraphs  (1)  and  (2)  of  this  subsection  and  the  requirements  of 
paragraph  (2)  of  subsection  (b),  and  in  the  case  of  a  defined  benefit 
plan,  also  satisfies  the  requirements  of  paragraph  (1)  of  subsection 
(b). 

"(1)  Employee  contributions. — A  plan  satisfies  the  require- 
ments of  this  paragraph  if  an  employee's  rights  in  his  accrued 
benefit  derived  from  his  own  contributions  are  nonforfeitable. 

11  (2)  Employer  contributions. — A  plan  satisfies  the  require- 
ments of  this  paragraph  if  it  satisfies  the  requirements  of  sub- 
paragraph (A) ,  (B) ,  or  (O) . 

"(A)  10-year  vesting. — A  plan  satisfies  the  requirements 
of  this  subparagraph  if  an  employee  who  has  at  least  10  years 
of  service  has  a  nonforfeitable  right  to  100  percent  of  his 
accrued  benefit  derived  from  employer  contributions. 

"(B)  5-  to  15-year  vesting. — A  plan  satisfies  the  require- 
ments of  this  subparagraph  if  an  employee  who  has  completed 
at  least  5  years  of  service  has  a  nonforfeitable  right  to  a  per- 
centage of  his  accrued  benefit  derived  from  employer  contri- 
butions which  percentage  is  not  less  than  the  percentage 
determined  under  the  following  table : 

Nonforfeitable 
"Years  of  service:  percentage 

5 25 

6 SO 

7 S5 

8 40 

9 45 

10 50 

11 60 

12 70 

IS 80 

14  90 

15  or  more 100. 
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"(C)  Rule  of  45. — 

"(i)  A  plan  satisfies  the  requirements  of  this  subpara- 
graph if  an  employee  who  is  not  separated  from  the  serv- 
ice, who  has  completed  at  least  5  years  of  service,  and 
with  respect  to  whom  the  sum  of  his  age  and  years  of 
service  equals  or  exceeds  Ifi,  has  a  nonforfeitable  right 
to  a  percentage  of  his  accrued  benefit  derived  from  em- 
ployer contributions  determined  under  the  following 
table : 

"If  years  of  service  and  sum  of  age  and  then  the  nonfor- 

equal  or  exceed —  service  equals  or  feitable 

exceeds —  percentage 

is — 

5 45 50 

6 41 60 

7 49 70 

8 51 80 

9 53 90 

10 55 100. 

"(ii)  Notwithstanding  clause  (i),  a  plan  shall  not  be 
treated  as  satisfying  the  requirements  of  this  subpara- 
graph unless  any  employee  who  has  completed  at  least  10 
years  of  service  has  a  nonforfeitable  right  to  not  less  than 
50  percent  of  his  accrued  benefit  derived  from  employer 
contributions  and  to  not  less  than  an  additional  10  per- 
cent for  each  additional  year  of  service  thereafter. 
u(8)  Certain  permitted  forfeitures,  suspensions,  etc. — 
For  purposes  of  this  subsection — 

"(A)  Forfeiture  on  account  of  death. — A  right  to  an 
accrued  benefit  derived  from  employer  contributions  shall  not 
be  treated  as  forfeitable  solely  because  the  plan  provides  that 
it  is  not  payable  if  the  participant  dies  (except  in  the  case  of 
a  survivor  annuity  which  is  payable  as  provided  in  section 
401 (a) (11)). 

U(B)  Suspension  of  benefits  upon  reemployment  of 
retiree. — A  right  to  an  accrued  benefit  derived  from  employer 
contributions  sliall  not  be  treated  as  forfeitable  solely  be- 
cause the  plan  provides  that  the  payment  of  benefits  is  sus- 
pended for  such  period,  an  the  employee  is  employed,  sub- 
sequent to  the  commencement  of  payment  of  such  benefits — 
"(i)  in  the  case  of  a  plan  other  than  a  multiemployer 
plan,  by  the  employer  who  maintains  the  plan  under 
ivhich  such  benefits  were  being  paid;  and 

"(ii)  in  the  case  of  a  multiemployer  plan,  in  the  same 
industry,  the  same  trade  or  craft,  and  the  same  geo- 
graphic area,  covered  by  the  plan  as  when  ruch  benefits 
commenced. 
The  Secretary  of  Labor  shall  prescribe  such  regulations  as 
may  be  necessary  to  cany  out  tlie  purposes  of  this  subpara- 
graph, including  regulations  with  respect  to  the  meaning  of 
the  term  ''employed'. 
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"(C)  Effect  of  retroactive  plan  amendments— A 
right  to  an  accrued  benefit  derived  from  employer  contribu- 
tions shall  not  be  treated  as  forfeitable  rolely  because  plan 
amendments  may  be  given  retroactive  application  as  provided 
in  section  412(c)  (8). 

"(D)  Withdrawal  of  manadatory  contribution. — 
"(i)  A  right  to  an  accrued  benefit  derived  from  em- 
ployer contributions  shall  not  be  treated  as  forfeitable 
solely  because  the  plan  provides  that,  in  the  case  of  a 
participant  who  does  not  have  a  nonforfeitable  right  to 
at  least  50  percent  of  his  accrued  benefit  derived  from 
employer  contributions,  such  accrued  benefit  may  be  for- 
feited on  account  of  the  withdraxoal  by  the  participant 
of  any  amount  attributable  to  the  benefit  derived  from 
mandator!/  contributions  (as  defined  in  subsection  (c) 
(°2)(C))  made  by  such  participant. 

u(ii)  Clause  (i)  shall  not  apply  to  a  plan  unless  the 
plan  provides  that  any  accrued  benefit  forfeited  under 
a  plan  provision  described  in  such  clause  shall  be  restored 
upon  repayment  by  the  participant  of  the  full  amount  of 
the  withdraioal  described  in  such  clause  plus,  in  the  case 
of  a  defined  benefit  plan,  interest.  Such  interest  shall  be 
computed  on  such  amount  at  the  rate  determined  for 
purposes  of  subsection  (c)  (2)  (0)  on  the  date  of  such 
repayment  (computed  annually  from  the  date  of  such 
withdrawal) .  In  the  case  of  a  defined  contribution  plan, 
the  plan  provision  required  under  this  clause  may  provide 
that  such  repayment  must  be  made  before  the  participant 
has  any  one-year  break  in  service  commencing  after  the 
withdrawal. 

u(iii)  In  the  case  of  accrued  benefits  derived  from 
employer  contributions  which  accrued  before  the  date 
of  the  enactment  of  the  Employee  Retirement  Income 
Security  Act  of  1 974-,  a  right  to  such  accrued  benefit  de- 
rived from  employer  contributions  shall  not  be  treated 
as  forfeitable  solely  because  the  plan  provides  that  an 
amount  of  such  accrued  benefit  may  be  forfeited  on  ac- 
count of  the  xoithdraxoal  by  the  participant  of  an  amount 
attributable  to  the  benefit  derived  from  mandatory  con- 
tributions (as  defined  in  subsection  (c)  (2)  (C) )  made  by 
such  participant  before  the  date  of  the  enactment  of  the 
Act  if  such  amount  forfeited  is  proportional  to  such 
amount  withdraxon.  This  clause  shall  not  apply  to  any 
plan  to  xohich  any  mandatory  contribution  is  made  after 
the  date  of  the  enactment  of  such  Act.  The  Secretary  or 
his  delegate  shall  prescribe  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  of  this  clause. 

"(iv)  For  purposes  of  this  subparagraph,  in  the  case 
of  any  class-year  plan,  a  withdrawal  of  employee  con- 
tributions shall  be  treated  as  a  withdraioal  of  such  con- 
tributions on  a  plan  year  by  plan  year  basis  in  succeeding 
order  of  time. 
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u(v)  For  nonforfeitability  where  the  employee  has  a 
nonforfeitable  right  to  at  least  50  percent  of  his  accrued 
benefit,  see  section  401(a)  (19). 
"(4)  Service  included  in  determination  of  nonforfeitable 
percentage. — In  computing  the  period  oj  service  under  the  plan 
for  purposes  of  determining  the  nonforfeitable  percentage  under 
polygraph  (2).  all  of  an  employee's  yearns  of  service  with  the  em- 
ployer or  employers  maintaining  the  plan  shall  be  taken  into  ac- 
count, except  that  the  following  may  be  disregarded: 

U(A)  years  of  service  before  age  22,  except  that  in  the  case 
of  a  plan  which  does  not  satisfy  subparagraph  (A)  or  (B) 
of  paragraph  (2).  the  plan  may  not  disregard  any  such  year 
of  service  during  which  the  employee  was  a  participant ; 

"(B)  years  of  service  during  a  period  for  which  the  em- 
ployee declined  to  contribute  to  a  plan  requiring  employee 
contributions; 

"(C)  years  of  service  with  an  employer  during  any  period 
for  which  the  employer  did  not  maintain  the  plan  or  a  prede- 
cessor plan  (as  defined  under  regulations  prescribed  by  the 
Secretary  or  his  delegate) ; 

"(D)  service  not  required  to  be  taken  into  account  under 
paragraph  (6); 

"(E)  years  of  service  before  January  1,  1971.  unless  the 
employee  has  had  at  least  3  years  of  service  after  December  31. 
1970;  and 

"  (F)  years  of  service  before  the  first  plan  year  to  which  this 
section  applies,  if  such  service  would  have  been  disregarded 
under  the  rules  of  the  plan  with  regard  to  breaks  in  service  as 
in  effect  on  the  applicable  d-ate. 
"(5)   Year  of  service. — 

11  (A)  General  rule. — For  purposes  oj  this  subsection,  ex- 
cept as  provided  in  subparagraph  (C).  the  term  'year  of  serv- 
ice" means  a  calendar  year,  plan  year,  or  other  12-consecutive 
month  period  designated  by  the  plan  (and  not  prohibited  un- 
der regulations  prescribed  by  the  Secretary  of  Labor)  during 
which  the  participant  has  completed  1.000  hours  of  service. 

"(B)  Hours  of  service. — For  purposes  oj  this  subsection, 
the  term  Lhour  of  service'  has  the  meaning  provided  by  sec- 
tion 410(a)(3)(C). 

"(C)  Seasonal  industries. — In  the  case  of  any  seasonal 
industry  where  the  customary  period  of  employment  is  less 
than  1.000  hou7*s  during  a  calendar  year,  the  term  'year  of 
service'  shall  be  such  period  as  may  be  determined  under  reg- 
ulations prescribed  by  the  Secretary  of  Labor. 

"(D)  Maritime  industries. — For  purposes  oj  this  sub- 
section in  the  case  of  any  maritime  industry.  125  days  of  serv- 
ice shall  be  treated  as  1.000  hours  of  service.  The  Secretary 
of  Labor  may  prescribe  regulations  to  carry  out  the  purposes 
of  this  subparagraph. 
"(6)  Breaks  in  service. — 

"(A)  Definition  of  1-year  break  in  service. — For  pur- 
poses of  this  paragraph,  the  term  '1-year  break  in  service' 
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means  a  calendar  year,  plan  year,  or  other  12-consecutive- 
month  period  designated  by  the  plan  (and  not  prohibited 
under  regulations  prescribed  by  the  Secretary  of  Labor)  dur- 
ing which  the  participant  has  not  completed  more  than  500 
hours  of  service. 

"(B)  1  YEAR  OF  SERVICE  AFTER  1-YEAR  BREAK  IN  SERV- 
ICE.— For  purposes  of  paragraph  (4),  in  the  case  of  any  em- 
ployee ivho  has  any  1-year  break  in  service,  years  of  service 
before  such  break  shall  not  be  required  to  be  taken  into  ac- 
count until  he  has  completed  a  year  of  service  after  his  return. 

"(C)  1-YEAR  BREAK  IN  SERVICE  UNDER  DEFINED  CONTRI- 
BUTION plan. — For  purposes  of  paragraph  (4),  in  the  case  of 
any  participant  in  a  defined  contribution  plan,  or  an  insured 
defined  benefit  plan  which  satisfies  the  requirements  of  sub- 
section (b)(1)  (F) ,  who  has  any  1-year  break  in  service,  years 
of  service  after  such  break  shall  not  be  required  to  be  taken 
into  account  for  purposes  of  determining  the  nonforfeitable 
percentage  of  his  accrued  benefit  derived  from  employer  con- 
tributions which  accrued  before  such  break. 

"(D)  Nonvested  participants. — For  purposes  of  para- 
graph (Jf) ,  in  the  case  of  a  participant  who,  under  the  plan, 
does  not  have  any  nonforfeitable  right  to  an  accrued  benefit 
derived  from  employer  contributions,  years  of  service  before 
any  1-year  break  in  service  shall  not  be  required  to  be  taken 
into  account  if  the  number  of  consecutive  1-year  breaks  in 
service  equals  or  exceeds  the  aggregate  number  of  such  years 
of  service  prior  to  such  break.  Such  aggregate  number  of 
years  of  service  before  such  break  shall  be  deemed  not  to  in- 
clude any  years  of  service  not  required  to  be  taken  into  ac- 
count under  this  subparagraph  by  reason  of  any  prior  break 
in  service. 
"(7)  Accrued  Benefit. — 

"(^4)  In  general. — For  purposes  of  this  section,  the  term 
'accrued  benefit1  means — 

"(i)  in  the  case  of  a  defined  benefit  plan,  the  employ- 
ee's accrued  benefit  determined  under  the  plan  and, 
except  as  provided  in  subsection  (c)(3),  expressed  in 
the  form  of  an  annual  benefit  commencing  at  normal 
retirement  age,  or 

"  (ii)  in  the  case  of  a  plan  ivhich  is  not  a  defined  benefit 
plan,  the  balance  of  the  employee's  account. 
"(B)  Effect  of  certain  distributions. — Notwithstand- 
ing paragraph  (4-),  for  purposes  of  determining  the  em- 
ployee's accrued  benefit  under  the  plan,  the  plan  may  dis- 
regard service  performed  by  the  employee  with  respect  to 
ivhich  he  has  received — 

"(i)  a  distribution  of  the  present  value  of  his  entire 
nonforfeitable  benefit  if  such  distribution  was  in  an 
amount  (not  more  tlian  $1,750)  permitted  under  regula- 
tions prescribed  by  the  Secretary  or  his  delegate,  or 
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"(ii)  a  distribution  of  the  present  value  of  his  non- 
forfeitable benefit  attributable  to  such  service  which  he 
elected  to  receive. 
Clause  (i)  of  this  subparagraph  shall  apply  only  if  such 
distribution  icas  made  on  termination  of  the  employee's  par- 
ticipation in  the  plan.  Clause  (ii)  of  this  subparagraph  shall 
apply  only  if  such  distribution  was  made  on  termination  of 
the  employee "s  participation  in  the  plan  or  under  such  other 
circumstances  as  may  be  provided  under  regulations  pre- 
scribed by  the  Secretary  or  his  delegate. 

"(C)  Repayment  of  subparagraph  (b)  distributions. — 
For  purposes  of  determining  the  employee's  accrued  benefit 
under  a  plan,  the  plan  may  not  disregard  service  as  provided 
in  subparagraph  (B)  unless  the  plan  provides  an  opportunity 
for  the  participant  to  repay  the  full  amount  of  the  distribu- 
tion described  in  such  subparagraph  (B)  with,  in  the  case 
of  a  defined  benefit  plan,  interest  at  the  rate  determined  for 
purposes  of  subsection  (c)(2)  (C)  and  provides  that  upon 
such  repayment  the  employee *s  accrued  benefit  shall  be  re- 
computed by  taking  into  account  service  so  disregarded.  This 
subparagraph  shall  apply  only  in  the  case  of  a  participant 
who — 

"(i)  received  such  a  distribution  in  any  plan  year 
to  which  this  section  applies ',  which  distribution  was 
less  than  the  present  value  of  his  accrued  benefit, 

"(ii)  resumes  employment  covered  under  the  plan, 
and 

"  (Hi)  repays  the  full  amount  of  such  distribution  with, 
in  the  case  of  a  defined  benefit  plan,  interest  at  the  rate 
determined  for  purposes  of  subsection  (c)  (2)  (C). 
In  the  case  of  a  defined  contribution  plan,  the  plan  provi- 
sion required  under  this  subparagraph  may  provide  that  such 
repayment  must  be  made  before  the  participant  has  any  one- 
year  break  in  service  commencing  after  such  withdrawal. 
"(8)  Normal  retirement  aoe. — For  purposes  of  this  section, 
the  term  ''normal  retirement  age'  means  the  earlier  of — 

"(A)   the  time  a  plan  participant  attains  normal  retire- 
ment age  under  the  plan,  or 
"(B)  the  later  of— 

"(i)  the  time  a  plan  participant  attains  age  65,  or 
"(ii)  the  10th  anniversary  of  the  time  a  plan  partici- 
pant commenced  participation  in   the  plan. 
"(9)  Normal  retirement  benefit. — For  purposes  of  this  sec- 
tion, the  term  'normal  retirement  benefit'  means  the  greater  of 
the  early  retirement  benefit  under  the  plan,  or  the  benefit  under 
the  plan  commencing  at  normal  retirement  age.   The  normal 
retirement  benefit  shall  be  determined  without  regard  to — 
"(A)  medical  benefits,  and 

"(B)  disability  benefits  not  in  excess  of  the  qualified  dis- 
ability benefit. 
For  purposes  of  this  paragraph,  a  qualified  disability  benefit  is 
a  disability  benefit  provided  by  a  plan  which  does  not  exceed 
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the  benefit  which  would  be  provided  for  the  participant  if  he 
separated  from  the  service  at  normal  retirement  age.  For  pur- 
poses of  this  paragraph,  the  early  retirement  benefit  under  a 
plan  shall  be  determined  without  regard  to  any  benefits  com- 
mencing before  benefits  payable  under  title  II  of  the  Social 
Security  Act  become  payable  which — 

"(/)   do  not  exceed  such  social  security  benefits,  and 
"(it)    terminate   when  such   social  security  benefits  com- 
mence. 
"  (10)  Changes  in  vesting  schedule. — 

"(A)  General  rule. — A  plan  amendment  changing  any 
vesting  schedule  under  the  plan  shall  be  treated  as  not  satisfy- 
ing the  requirements  of  paragraph  (2)  if  the  nonforfeitable 
percentage  of  the  accrued  benefit  derived  from  employer  con- 
tributions (determined  as  of  the  later  of  the  date  such  amend- 
ment is  adopted,  or  the  date  such  amendment  becomes  effec- 
tive) of  any  employee  who  is  a  participant  in  the  plan  is  less 
than  such  nonforfeitable  percentage  computed  under  the  plan 
without  regard  to  such  amendment. 

"(B)  Election  of  former  schedule. — A  plan  amend- 
ment changing  any  vesting  schedule  under  the  plan  shall  be 
treated  as  not  satisfying  the  requirements  of  paragraph  (2) 
unless  each  participant  having  not  less  than  5  years  of  serv- 
ice is  permitted  to  elect,  within  a  reasonable  period  after  the 
adoption  of  such  amendment,  to  have  his  nonforfeitable  per- 
centage computed  under  the  plan  without  regard  to  such 
amendment. 
"(b)  Accrued  Benefit  Requirements. — 
"(1)  General  rules. — 

"(A)  3-percent  method. — A  defined  benefit  plan  satisfies 
the  requirements  of  this  paragraph  if  the  accrued  benefit  to 
which  each  participant  is  entitled  upon  his  separation  from 
the  service  is  not  less  than — 

"(**)  3  percent  of  the  normal  retirement  benefit  to 
which  he  would  be  entitled  if  he  commenced  participa- 
tion at  the  earliest  passible  entry  age  under  the  plan 
and  served  continuously  until  the  earlier  of  age  65  or 
the  normal  retirement  age  specified  under  the  plan, 
multiplied  by 

u(ii)  the  number  of  years  (not  in  excess  of  3-S1/^)  of  his 
participation  in  the  plan. 
In  the  case  of  a  plan  providing  retirement  benefits  based 
on  compensation  during  any  period,  the  normal  retirement 
benefit  to  which  a  participant  would  be  entitled  shall  be  de- 
termined as  if  he  continued  to  earn  annually  the  average  rate 
of  compensation  which  he  earned  during  consecutive  years  of 
service,  not  in  excess  of  10,  for  which  his  compensation  was  the 
highest.  A  plan  does  not  meet  the  requirements  of  this  sub- 
paragraph unless  the  amount  of  accrued  benefits  of  any  par- 
ticipant who  has  separated  from  the  service  equals  the 
amount  of  accrued  benefits  to   which   he  would  have  been 
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entitled  at  normal  retirement  age  if  he  had  the  same  credited 
service  under  the  plan  and  the  same  compensation  (deter- 
mined in  accordance  with  this  subparagraph)  but  had  not 
separated  from  the  service.  For  purposes  of  this  subpara- 
graph, social  security  benefits  and  all  other  relevant  factors 
used  to  compute  benefits  shall  be  treated  as  remaining  con- 
stant as  of  the  current  year  for  all  years  after  such  current 
year. 

"(B)  133y%  percent  rule. — A  defined  benefit  plan  satisfies 
the  requirements  of  this  paragraph  for  a  particular  plan  year 
if  under  the  plan  the  accrued  benefit  payable  at  the  normal 
retirement  age  is  equal  to  the  normal  retirement  benefit  and 
the  annual  rate  at  which  any  individual  who  is  or  could  be  a 
participant  can  accrue  the  retirement  benefits  payable  at 
normal  retirement  age  under  the  plan  for  any  later  plan  year 
is  not  more  than  133y<&  percent  of  the  annual  rate  at  which  he 
can  accrue  benefits  for  any  plan  year  beginning  on  or  after 
such  particular  plan  year  and  before  such  later  plan  year.  For 
purposes  of  this  subparagraph — 

u(i)  any  amendment  to  the  plan  ichich  is  in  effect  for 
the  current  year  shall  be  treated  as  in  effect  for  all  other 
plan  years; 

"(ii)  any  change  in  an  accrual  rate  which  does  not 
apply  to  any  individual  who  is  or  could  be  a  participant 
in  the  current  year  shall  be  disregarded; 

"  (Hi)  the  fact  that  benefits  under  the  plan  may  be  pay- 
able to  certain  employees  before  normal  retirement  age 
shall  be  disregarded;  and 

"  (iv )  social  security  benefits  and  all  other  relevant  fac- 
tors used  to  compute  benefits  shall  be  treated  as  remain- 
ing constant  as  of  the  current  year  for  all  years  after  the 
current  year. 
"(C)  Fractional  rule. — A  defined  benefit  plan  satisfies  the 
requirements  of  this  paragraph  if  the  accrued  benefit  to  which 
any  participant  is  entitled  upon  his  separation  from,  the 
service  is  not  less  than  a  fraction  of  the  annual  benefit  com- 
mencing at  normal  retirement  age  to  xohich  he  would  be  en- 
titled under  the  plan  as  in  effect  on  the  date  of  his  separation 
if  he  continued  to  earn  annually  until  normal  retirement  age 
the  same  rate  of  compensation  upon  which  his  normal  retire- 
ment benefit  would  be  computed  under  the  plan,  determined 
as  if  he  had  attained  normal  retirement  age  on  the  date  on 
which  any  such  determination  is  made  (but  taking  into  ac- 
count no  more  than  the  10  years  of  service  immediately  pre- 
ceding his  separation  from  service).  Such  fraction  shall  be 
a  fraction,  not  exceeding  1,  the  numerator  of  which  is  the 
total  number  of  his  years  of  participation  in  the  plan  (as  of 
the  date  of  his  separation  from  the  service)  and  the  denomina- 
tor of  which  is  the  total  number  of  years  he  would  have  par- 
ticipated in  the  plan  if  he  separated  from  the  service  at  the 
normal  retirement  age.  For  purposes  of  this  subparagraph, 
social  security  benefits  and  all  other  relevant  factors  used  to 
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compute  be)iefits  shall  be  treated  as  remaining  constant  as  of 
the  current  year  for  all  years  after  such  current  year. 

"(D)  Accrual  for  service  before  effective  date. — 
Subparagraphs  (A),  (B),  and  (C)  shall  not  apply  with  re- 
spect to  years  of  participation,  before  the  first  plan  year  to 
which  this  section,  applies,  but  a  defined  benefit  plan  satisfies 
the  requirements  of  this  subparagraph  with  respect  to  such 
years  of  participation  only  if  the  accrued  benefit  of  any  par- 
ticipant with  respect  to  such  years  of  participation  is  not  less 
than  the  greater  of — 

u(t)  his  accrued  benefit  determined  under  the  plan,  as 
in  effect  from  time  to  time  prior  to  the  date  of  the  en- 
actment of  the  Employee  Retirement  Income  Security 
Act  of  197^  or 

w(^^)   an  accrued  benefit  ichich  is  not  less  than  one-half 
of  the  accrued  benefit  to  which  such  participant  would 
hare  been  entitled  if  subparagraph   (A),  (B),  or  (C) 
applied  icith  respect  to  such  years  of  participation. 
"(E)  First  two  years  of  service. — Notwithstanding  sub- 
paragraphs  (A),   (B)i  and  (C)   of  this  paragraph,  a  plan 
shall  not  be  treated  as  not  satisfying  the  requirements  of 
this  paragraph  solely  because  the  accrual  of  benefits  under 
the  plan  does  not  become  effective  until  the  employee  has  two 
continuous  years  of  service.  For  purposes  of  this  subpara- 
graph, the  term  years  of  service  has  the  meaning  provided  by 
section  410(a)(3)(A). 

"(F)  Certain  insured  defined  benefit  plans. — Not- 
withstanding subparagraphs  (A).  (B),  and  (C),  a  defined 
benefit  plan  satisfies  the  requirements  of  this  paragraph  if 
such  plan — 

"(i)  is  funded  exclusively  by  the  purchase  of  insur- 
ance contracts,  and 

"(?'/)  satisfies  the  requirements  of  paragraphs  (2)  and 
(3)  of  section  412  (i)  (relating  to  certain  insurance  con- 
tract plans), 
but  only  if  an  employee's  accrued  benefit  as  of  any  applicable 
date  is  not  less  than  the  cash  surrender  value  his  insurance 
contracts  would  have  on  such  applicable  date  if  the  require- 
ments of  paragraphs  (4),  (5),  and  (6)  of  section  412 (i)  were 
satisfied. 

"(G)  Accrued  benefit  may  not  decrease  on  account  of 
increasing  age  or  service. — Notwithstanding  the  preceding 
subparagraphs,  a  defined  benefit  plan  shall  be  treated  as  not 
satisfying  the  requirements  of  this  paragraph  if  the  partici- 
pant'fs  accrued  benefit  is  reduced  on  account  of  any  increase  in 
his  age  or  service.  The  preceding  sentence  shall  not  apply  to 
benefits  under  the  plan  commencing  before  entitlement  to 
benefits  payable  under  title  II  of  the  Social  Security  Act 
which  benefits   under  the  plan — 

"(i)  do  not  exceed  such  social  security  benefits,  and 
u(ii)    terminate    when    such    social   security   benefits 
commence. 
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"(2)  Separate  accounting  required  in  certain  cases. — A 
plan  satisfies  the  requirements  of  this  paragraph  if — 

"  (A )  in  the  case  of  a  defined  benefit  plan,  the  plan  requires 
separate  accounting  for  the  portioti  of  each  employee's  accrued 
benefit  denved  from  any  voluntary  employee  contributions 
permitted  under  the  plan :  and 

hi{B)   in  the  case  of  any  plan  which  is  not  a  defined  benefit 
plan,   the  plan   requires  separate  accounting  for  each  em- 
ployee's accrued  benefit. 
"(3)   Year  of  participation. — 

"{A)  Definition. — For  purposes  of  determining  an  em- 
ployee's accrued  benefit,  the  term,  ''year  of  participation  means 
a  period  of  service  {beginning  at  the  earliest  date  on  which 
the  employee  is  a.  participant  in  the  plan  and  which  is  in- 
eluded  in  a  period  of  service  required  to  be  taken  into  account 
under  section  410(a)  (5))  as  determined  under  regulations 
prescribed  by  the  Secretary  of  Labor  which  provide  for  the 
calculation  of  such  period  on  any  reasonable  and  consistent 
basis. 

11  (B)  Less  than  full  time  service. — For  purposes  of  this 
paragraph,  except  as  provided  in  subparagraph  (C),  in  the 
ease  of  any  employee  whose  customary  employment  is  less 
than  full  time,  the  calculation  of  such  employee's  service  on 
any  basis  which  provides  less  than  a  ratable  portion  of  the 
accrued  benefit  to  which  he  would  be  entitled  under  the  plan 
if  his  customary  employment  were  full  time  shall  not  be 
treated  as  made  on  a  reasonable  and  consistent  basis. 

"(C)  Less  than  1,000  hours  of  service  during  year. — For 
purposes  of  this  paragraph,  in  the  case  of  any  employee 
whose  service  ,is  less  than  1.000  hours  during  any  calendar 
year,  plan  year  or  other  12-consecutive  month  period  desig- 
nated by  the  plan  (and  not  prohibited  under  regulations 
prescribed  by  the  Secretary  of  Labor)  the  calculation  of  his 
period  of  service  shall  not  be  treated  a*  not  made  on  a 
sonable  and  consistent  basis  solely  because  such  * 
not  taken  into  account. 

"(D)  Seasonal  industries. — In  the  case  of  any  seasonal 
industry  where  the  customary  period  of  employment  is  less 
than  1,000  hours  during  a  calendar  year,  the  term  'year  of 
partici])atiou'  shall  be  such  period  as  determined  under  reg- 
ulations prescribed  by  the  Secretary  of  Labor. 

"(E)  Maritime  industries. — For  purposes  of  this  sub- 
section in  the  case  of  any  maritime  industry.  125  days  of 
service  shall  be  treated  as  a  year  of  participation.  The  > 
rotary  of  L.abor  may  prescribe  regulations  to  carry  out  the 
purposes  of  this  subparagraph. 
"(c)  Allocation  of  Accrued  Benefits  Between  Employer  and 
Employee  Contributions. — 

"(/)  Accrued  benefit  derived  from  employer  contribu- 
tions.— For  purposes  of  this  section,  an  employee's  accrued  benefit 
derived  from  employer  contributions  as  of  any  applicable  date 
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is  the  excess,  if  any,  of  the  accrued  benefit  for  such  employee  as 
of  such  applicable  date  over  the  accrued  benefit  derived  from 
contributions  made  by  such  employee  as  of  such  date. 

"(2)  Accrued  benefit  derived  from  employee  contribu- 
tions.— 

"(A)  Plans  other  than  defined  benefit  plans. — In 
the  case  of  a  plan  other  than  a  defined  benefit  plan,  the  ac- 
crued be  tie  fit.  derived  from  contributions  made  by  an  em- 
ployee as  of  any  applicable  date  is — 

"(i)  except  as  provided  in  clause  (ii),  the  balance  of 
the  employee's  separate  account  consisting  only  of  his 
contributions  a?id  the  income,  expenses,  gains,  and  losses 
attributable  thereto,  or 

"(t»)  if  a  separate  account  is  not  maintained  with  re- 
spect to  an  employee's  contributions  under  such  a  plan, 
the  amount  which  bears  the  same  ratio  to  his  total  ac- 
crued benefit  as  the  total  amount  of  the  employee's  con- 
tributions (less  withdrawals)  bears  to  the  su?n  of  such 
contributions  and  the  contrihyfions  made  on  his  behalf 
by  the  employer  (less  withdrawals). 
"(h)  Defined  benefit  plans. — 

"(?')  In  general. — In  the  case  of  a  defined  benefit 
plan,  providing  an  annual  benefit  in  the  form  of  a  single 
life  annuity  (without  ancillary  benefits)  commencing  at 
normal  retirement  age,  the  accrued  benefit  derived  from 
contributions  made  by  an  employee  as  of  any  applicable 
date  is  the  annual  benefit  equal  to  the  employee's  accu 
mulated  contributions  multiplied  by  the  appropriate  con- 
version factor. 

"(ii)  Appropriate  conversion  factor. — For  purposes 
of  clause   (i),  the  term  'appropriate  conversion  factor 
means  the  factor  necessary  to  convert  an  amount  equal 
to  the  accumulated  contributions  to  a  single  life  annuity 
(without  ancillar-y  benefits)  commencing  at  normal  re- 
tirement age  and  shall  be  10  percent  for  a  normal  retire- 
ment age  of  65  years.  For  other  normal  retirement  ages 
the  conversion  factor  shall  be  determined  in  accordance 
with  regulations  prescribed  by  the  Secretary  or  his  dele- 
gate. 
U(C)  Definition  of  accumulated  contributions. — For 
purposes  of  this  subsection,  the  term  'accumulated  contribu- 
tions' means  the  total  of — 

"(/)  all  mandatory  contributions  made  by  the  em- 
ployee. 

"(ii)  interest  (if  any)  under  the  plan  to  the  end  of 
the  last  plan  year  to  which  subsection  (a)  (2)  does  not 
apply  (by  reason  of  the  applicable  effective  date),  and 
u(iii)  interest  on  the  sum  of  the  amounts  deteivnined 
under  clauses  (i)  and  (ii)  compounded  annually  at  the 
rate  of  5  percent  per  aimum  from  the  beginning  of  the 
first  plan  year  to  which  subsection  (a)  (2)  applies  (by 
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reason  of  the  applicable  effective  date)  to  the  date  upon 
which  the  employee  would  attain  normal  retirement  age. 
Foil"  purposes  of  this  subparagraph,  the  term  'mandatory  con- 
tributions'' means  amounts  contributed  to  the  plan  by  the 
employee  which  are  required  as  a  condition  of  employment, 
as  a  condition  of  participation  in  such  plan,  or  as  a  condi- 
tion of  obtaining  benefits  under  tlie  plan  attributable  to 
employer  contributions. 

"(D)  Adjustments. — The  Secretary  or  his  delegate  is 
authorized  to  adjust  by  regulation  the  conversion  factor  de- 
scribeAin  subparagraph  (B),  the  rate  of  interest  described 
in  clause  (in)  of  subparagraph  (C),  or  both,  from  time  to 
time  at  \e  may  deem  necessary.  The  rate  of  interest  shall  bear 
the  relationship  to  5  percent  which  the  Secretary  or  his  dele- 
gate determines  to  be  comparable  to  the  relationship  which 
the  long-term  money  rates  and  investment  yields  for  the  last 
period  of  10  calendar  years  ending  at  least  12  months  before 
the  beginning  of  the  plan  year  bear  to  the  long-term  money 
rates  and  investment  yields  for  the  10-calendar  year  period 
1,96 '4  through  197 S.  No  such  adjustment  shall  be  effective  for 
a  plan  year  beginning  before  the  expiration  of  1  year  after 
such  adjustment  is  determined  and  published. 

" [(E)  Limitation. — The  accrued  benefit  derived  from  em- 
ployee contributions  shall  not  exceed  the  greater  of — 

"(i)  the  employee's  accrued  benefit  under  the  plan,  or 
"(ii)  the  accrued  benefit  derived  from  employee  con- 
tributions determined  as  though  the  amounts  calculated 
under  clauses  (ii)  and  (Hi)  of  subparagraph  (C)  were 
zero. 
"(3)   Actuarial  adjustment. — For  purposes  oj  this  section, 
in  the  case  of  any  defined  benefit  plan,  if  an,  employee 's  accrued 
benefit  is  to  be  determined  as  an  amount  other  than  an  annual 
benefit  commencing  at  normal  retirement  age,  or  if  the  accrued 
benefit  derived  from  contributions  made  by  an  employee  is  to  be 
determined,  with  respect  to  a  benefit  other  than  an  annual  benefit 
in  the  form  of  a  single  life  annuity  (without  ancillary  benefits) 
commencing  at  normal  retirement  age,  the  employee's  accrued 
benefit*  or  the  accrued  benefits  derived  from  contributions  made 
by  an  employee*  as  the  case  may  be*  shall  be  the  actuarial  equiva- 
lent of  such  benefit  or  amount  determined,  under  paragraph  (1) 
or  (2). 
u(d)  Special  Rules. — 

11  (1)  Coordination  with  section  401(a)(4). — A  plan  which 
satisfies  the  requirements  of  this  section,  shall  be  treated  as  satis- 
fying any  vesting  requirements  resulting  from  the  application  of 
section  Ifil  ( a )  ( 4 )  unless — 

"(A)  there  has  been  a  pattern  of  abuse  under  the  plan 
(such  as  a  dismissal  of  employees  before  their  accrued  bene- 
fits become  nonforfeitable)  tending  to  discriminate  in  favor 
of  employees  who  are  officers,  shareholders,  or  highly  com- 
pensated, or 
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"(/>)  there  have  been,  or  there  is  reason  to  believe  there 
will  be,  an  accrual  of  benefits  or  forfeitures  tending  to  dis- 
criminate in  favor  of  employees  ivho  are  officers,  shareholders, 
or  highly  compensated. 

u(2)  Prohibited  discrimination. — Subsection  (a)  shall  not 
apply  to  benefits  which  may  not  be  provided  for  designated  em- 
ployees in  the  event  of  early  termination  of  the  plan  under  provi- 
sions of  the  plan  adopted  pursuant  to  regulations  prescribed  by  the 
Secretary  or  his  delegate  to  preclude  the  discrimination  prohib- 
ited by  section  401(a)  (If) . 

"(3)  Termination  or  partial  termination;  discontinuance 
of  contributions. — Notwithstanding  the  provisions  of  subsection 
(a),  a  trust  shall  not  constitute  a  qualified  trust  under  section  401 
(a)  unless  the  plan  of  which  such  trust  is  a  part  provides  that — 
"(A)  upon  its  termination  or  partial  termination,  or 
"(B)  in  the  case  of  a  plan  to  ivhich  section  412  does  not 
apply,  upon  complete,  discontinuance  of  contributions  under 
the  plan, 
the  rights  of  all  affected  employees  to  benefits  accrued  to  the  date 
of  such   termination,  partial  termination,  or  discontinuance,  to 
the  extent  funded  ax  of  such  date,  or  the  amounts  credited  to  the 
employees'  accounts,  are  nonforfeitable.  This  paragraph  shall  not 
apply   to  benefits  or  contributions  which,  under  provisions  of  the 
plan  adopted  pursuant  to  regulations  prescribed  by  the  Secretary 
or  his  delegate  to  preclude  the  discrimination  prohibited  by  sec- 
tion 401(a)  (4)-,  may  not  be  used  for  designated  employees  in  the 
event  of  early  termination  of  the  plan. 

"(4)  Class  year  plans. — The  requirements  of  subsection  (a)(2) 
shall  be  deemed  to  be  satisfied  in  the  case  of  a  class  year  plan  if 
such  plan,  provides  that  100  percent  of  each  employee's  right  to  or 
derived  from  the  contributions  of  the  employer  on  his  behalf 
with  respect  to  any  plan  year  are  nonforfeitable  not  later  than 
the  end  of  the  5th  plan  year  following  the  plan  year  for  which 
such  contributions  were  made.  For  purposes  of  this  section,  the 
term  "class  year  plan'  means  a  profit-sharing,  stock  bonus,  or 
m-aney  purchase  plan-  which  provides  for  the  separate  nonforfeit- 
ability of  employees'1  rights  to  or  derived  from  the  contributions 
for  each  plan  year. 

"(5)  Treatment  of  voluntary  employee  contributions. — In 
the  case  of  a.  defined  benefit  plan  which  peimits  voluntary  em- 
ployee contributions,  the  portion  of  an  employee's  accrued  benefit 
derived  from  suoh  contributions  shall  be  treated  as  an  accrued 
benefit  derived  from  employee  contributions  under  a  plan  other 
than  a  defined  benefit  plan. 

" (6)  Accrued  benefit  not  to  be  decreased  by  amend- 
ment.— A  plan  shall  be  treated  as  not  satisfying  the  requirements 
of  this  section  if  the  accrued  benefit  of  a  participant  is  decreased 
by  an  amendment  of  the  plan,  other  than  an  amendment  de- 
scribed in  section  412(c)  (8). 
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"(e)  Application  of  Vesting  Standards  to  Certain  Plans. — 
"(1)  The  provisions  of  this  section  (other  than  paragraph  (2) ) 
shall  not  apply  to — 

"(A)  a  governmental  plan  (loithin  the  meaning  of  section 

mid)), 

"(B)  a  church  plan  (within  the  meaning  of  section  414(e) ) 
with  respect  to  which  the  election  provided  by  section  4-10 
(d)  has  not  been  made, 

"(C)  a  plan  which  has  not,  at  any  time  after  the  date  of 
the  enactment  of  the  Employee  Retirement  Income  Security 
Act  of  1974,  provided  for  employer  contributions,  and 

"(D)   a  plan  established  and  maintained  by  a  society,  order, 
or  association  described  in  section  501(c)    (8)  or  (9),  if  no 
part  of  the  contributions  to  or  under  such  plan  are  made  by 
employers  of  participants  in  such  plan. 
"(2)  A  plan  described  in  paragraph  (1)  shall  be  treated  as  meet- 
ing the  requirements  of  this  section,  for  purposes  of  section  401(a) , 
if  such  plan  meets  the  resting  requirements  resulting  from  the 
application  of  section  ffll  (a)  (4)  and  401(a)  (7)  as  in  effect  on  the 
day  before  the  date  of  the  enactment  of  the  Employee  Retirement 
Income  Security  Act  of  1974. 

(b)  Comparability  of  Plans. — Section  401(a)  (relating  to  require- 
ments for  qualification)  is  amended  by  adding  at  the  end  of  para- 
graph (5)  the  following:  "For  purposes  of  determining  whether  two 
or  more  plans  of  an  employer  satisfy  the  requirements  of  paragraph 
(4)  when  considered  as  a  single  plan,  if  the  amount  of  contributions 
on  behalf  of  the  employees  allowed  as  a,  deduction  under  section  404 
for  the  taxable  year  with  respect  to  such  plans,  taken  together,  beam 
a  uniform  relationship  to  the  total  compensation,  or  the  basic  or  reg- 
ular rate  of  compensation,  of  such  employees,  the  plans  shall  not  be 
considered  discriminatory  merely  because  the  rights  of  employees  to, 
or  derived^  from,  the  employer  contributions  under  the  reparate  plans 
do  not  become  nonforfeitable  at  the  same  rate.  For  the  purposes  of 
determining  whether  two  or  more  plans  of  an  employer  satisfy  the 
requirements  of  paragraph  (4)  when  considered  as  a  single  plan,  if 
the  employees*  rights  to  benefits  under  the  separate  plans  do  not  be- 
come nonforfeitable  at  the  same  rate,  but  the  level*  of  benefits  pro- 
vided by  the  separate  plans  satisfy  the  requirements  of  regulations 
prescribed  by  the  Secretary  or  his  delegate  to  take  account  of  the  dif- 
ferences in  such  rates,  the  plans  shall  not  be  considered  discriminatory 
merely  bcca.usc  of  the  difference  hi  such  rates.'1'' 

(c)  Variations  From  Certain  Vesting  and  Accrued  Benefits 
Requirements. — In  the  case  of  any  plan  maintained  on  January  1, 
1974,  *A  not  later  than  2  years  after  the  date  of  the  enactment  of  this 
A  ct,  the  plan  administrator  petitions  the  Secretary  of  Labor,  the  Secre- 
tary of  Labor  may  prescribe  an  alternate  method  ivhich  shall  be  treated 
as  satisfying  the  requirements  of  subsection  (a)  (2)  of  section  4H  of 
the  Internal  Revenue  Code  of  1954,  or  of  subsection  (b)(1)  (other 
than  subparagraph  (D)  thereof)  of  such  section  411,  or  of  both  such 
provisions  for  a  period  of  not  more  than  4  years.  The  Secretary  may 
prescribe  such  alternate  method  only  ichen  he  finds  that — 
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(1)  the  application  of  such  requirements  would  increase  the 
costs  of  the  plan  to  such  an  extent  that  there  would  result  a  sub- 
stantial risk  to  the  voluntary  continuation  of  the  plan  or  a  sub- 
stantial curtailment  of  benefit  levels  or  the  levels  of  employees'1 
compensation. 

(2)  the  application  of  such  requirements  or  discontinuance  of 
the  plan  would  be  adverse  to  the  interests  of  plan  participants 
in  the  aggregate,  and 

(3)  a-  waiver  or  extension  of  time  granted  under  section  41® 
(d)  or  (e)  would  be  inadequate. 

In  the  case  of  any  plan  with  respect  to  ichich  an  alternate  method  has 
been  prescribed  under  the  preceding  provisions  of  this  subsection  for 
a.  period  of  not  more  than  4  years,  if,  not  later  than  1  year  before  the 
expiration  of  such  period,  the  plan  administrator  petitions  the  Secre- 
tary of  Labor  for  an  extension  of  sueh  alternate  method,  and  the  Sec- 
retary makes  the  findings  required  by  the  preceding  sentence,  such 
alternate  method,  may  be  extended  for  not  more  than  3  years. 
SEC.  1013.  MINIMUM  FUNDING  STANDARDS. 

(a)  In  General. — Subpart  B  of  part  I  of  subchapter  D  of  chapter  1  is 
amended  by  adding  after  section  411  the  following  new  section  : 

"SEC.  412.  MINIMUM  FUNDING  STANDARDS. 

"(a)  General  Rule. — Except  as  provided  in  subsection  (h),  this 
section  applies  to  a  plan  if.  for  any  plan  year  beginning  on  or  after 
the  effective  date  of  this  section  for  such  plan — 

u(l)  such  plan  included,  a  trust  ichich  qualified  (or  was  deter- 
mined by  the  Secretary  or  his  delegate  to  have  qualified)  under 
.section  401(a),  or 

"(2)  such  plan  satisfied  (or  was  determined  by  the  Secretary 
or  his  delegate  to  have  satisfied,)  the  requirements  of  section  ^03 
(a)  or  405 (a). 
A  plan  to  which  this  section  applies  shall  have  satisfied  the  minimum 
funding  standard  for  such  plan  for  a.  plan  year  if  at  the  end  of  such 
plan  year,  the  plan  does  not  have  an  accumulated,  funding  deficiency. 
For  purposes  of  this  section  and  section  4971,  the  term,  ''accumulated 
funding  deficiency'  means  for  any  plan  the  excess  of  the  total  charges 
to  the  funding  standard  account  for  all  plan  years  (beginning  with 
the  first  plan  year  to  which  this  section  applies)  over  the,  total  credits 
to  such  account  for  such  years  or,  if  less,  the  excess  of  the  total  charges 
to  the  alternative  minimum  funding  standard  account  for  such  plan 
years  over  the  total  credits  to  such  account,  for  such  years. 
"(b)  Funding  Standard  Account. — 

"(1)  Account  required. — Each  plan  to  which  this  section 
applies  shall  establish  and  maintain  a  funding  standard  account. 
Such  account  shall  be  credited  and  charged  solely  as  provided  in 
this  section. 

"(2)  Charges  to  account. — For  a  plan  year,  the  funding 
standard  account  shall,  be,  charged  with  the  sum,  of — 

"(A)  the  no?%mal  cost  of  the  plan  for  the  plan  year, 
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"(B)  the  amounts  necessary  to  amortize  in  equal  annual 
installments  (until  fully  amortized)  — 

"(i)  in  the  case  of  a  plan  in  existence  on  January  1. 
197 1,  the  unfunded  past  service  liability  under  the  plan 
on  the  first  day  of  the  first  plan  year  to  which  this  section 
applies,  over  a  period  of  J+0  plan  years, 

u(di)  in  the  case  of  a.  plan  ivhich  comes  into  existence 
after  January  1, 1974-,  the  unfunded  past  service  liability 
under  the  plan  on  the  first  day  of  the  first  plan  year  to 
which  this  section  applies,  over  a  period  of  30  plan  years 
(4-0  plan  years  in  the  case  of  a  multiemployer  plan), 

"(Hi)  separately,  with  respect  to  each  plan  year,  the 
net  increase  (if  any)  in  unfunded  past  service  liability 
under  the  plan  arising  from  plan  amendments  adopted 
in  such  year,  over  a  period  of  30  plan  years  (1+0  plan 
years  in  the  case  of  a  multiemployer  plan) , 

"(iv)  separately,  with  respect  to  each  plan  year,  the 
net  experience  loss  (if  any)  under  the  plan,  over  a  period 
of  15  plan  years  (20  plan  years  in  the  case  of  a  multi- 
employer plan) ,  and 

"(v)  separately,  with  respect  to  each  plan  year,  the  net 
loss  (if  any)  resulting  from  changes  in  actuarial  assump- 
tions used  under  the  plan,  over  a  period  of  30  plan  years, 
"(C)  the  amount  necessary  to  amortize  each  loaived  fund- 
ing deficiency  (ivithin  the  meaning  of  subsection  (d)(3)) 
for  each  prior  pla/n  year  in  equal  annual  installments  (until 
fully  amortized)  over  a  period  of  15  plan  years,  and 

"(D)   the  amount  necessary  to  amortize  in  equal  annual 

installments  (until  fully  amortized)  over  a  period  of  5  plan 

years  any  amount  credited  to  the  funding  standard  account 

under  paragraph  (3)(D). 

"(3)    Credits   to   account. — For  a  plan   year,   the  funding 

standard  account  shall  be  credited  with  the  sum  of — 

"(A)  the  amount  considered  contributed  by  the  employer 
to  or  under  the  plan  for  the  plan  year, 

"(B)  the  amount  necessary  to  amortize  in  equal  annual  in- 
stallments (until  fully  amortized)  — 

"(i)  separately,  with  respect  to  each  plan  year,  the  net 
decrease  (if  any)  in  unfunded  past  service  liability  under 
the  plan  arising  from  plan  amendments  adopted  in  such 
year,  over  a  period  of  30  plan  years  (Jfi  plan  years  in 
the  case  of  a  multi employer  plan) , 

"(ii)  separately,  with  respect  to  each  plan  year,  the 
net  experience  gain  (if  any)  under  the  plan,  over  a  pe- 
riod of  15  plan  years  (20  plan  years  in  the  case  of  a 
multiemployer  plan),  and 

"(Hi)  separately,  with  respect  to  each  plan  year,  the 
net  gain  (if  any)  resulting  from  changes  in  actuarial  as- 
sumptions used  under  the  plan,  over  a  period  of  30  plan 
years, 
"(C)  the  amount  of  the  waived  funding  deficiency  (within 
the  meaning  of  subsection  (d)  (3) )  for  the  plan  year,  and 
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"(D)  in  the  case  of  a  plan  y<  ar  for  which  the  accumulated 
funding  deficiency  is  determined  under  the  funding  standard 
account  if  such  plan  year  follows  a  plan  year  for  which  such 
deficiency  was  determined  wider  the  alternative  minimum 
funding  standard,  the  excess  (if  any)  of  any  debit  balance 
in  the  funding  standard  account  (determined  without  regard 
to  this  subparagraph)  orer  any  debit  balance  in  tkt  alter- 
native minimum  funding  standard  account. 
"(4)    COMBINING  AND  OFFSETTING  AMOUNTS  TO  BE  AMORTIZED. 

Under  regulations  prescribed  by  the  Secretary  or  his  delegate, 
amounts  required  to  be  amortized  under  paragraph  (2)  or  para- 
graph (3).  as  the  case  may  be — 

(A)  may  be  combined  into  one  amount  under  such  para- 
graph to  be  amortized  over  a  period  determined  an  the  basis 
of  the  remaining  amortization  period  for  all  items  entering 
into  such  combined  amount,  and 

"(Z?)   may  be  offset  against  amounts  required  to  be  amor- 
tized under  the  other  such   paragraph,  icith   the   resulting 
amount  to  be  amortized  over  a  period  determined  on  the  basis 
of  the  remaining  amortization  periods  for  all  items  entering 
into  whichever  of  the  two  amounts  being  offset  is  the  greater. 
11  (5)  Interest. —  The    funding    standard    account    (and    items 
therein)    shall    be    charged    or    credited     (as     determined     under 
regulations  prescribed  by  the  Secretary  or  his  delegate)    with 
interest  at  the  appropriate  rate  consistent  with  the  rate  or  rates  of 
interest  used  under  the  plan  to  determine  costs. 
"(c)  Special  Rules. — 

"(1)  Determinations  to  be  made  under  funding  method. — 
For  purposes  of  this  section,  normal  costs,  accrued  liability,  past 
service  liabilities,  and  experience  gains  and  losses  shall  be  deter- 
mined under  the  funding  method  used  to  determine  costs  under 
the  plan. 

"(2)   Valuation  of  assets. — 

"(A)  In  general.— For  purposes  of  this  section,  the  value 
of  the  plan's  assets  shall  be  determined  on  the  basis  of  any 
reasonable  actuarial  method  of  valuation  which  takes  into  ac- 
count fair  market  value  and  which  is  permitted  undi  r  regu- 
lations prescribed  by  the  Secretary  or  his  delegate. 

11  (B)  Election  with  respect  to  bonds. — The  value  of  a 
bond  or  other  evidence  of  indebtedness  which  is  not  in  de- 
fault as  to  principal  or  interest  may,  at  the  election  of  the 
plan  administrator,  be  determined  on  an  amortized  basis  run- 
ning from  initial  cost  at  purchase  to  par  value  at  maturity  or 
earliest  call  date.  Any  election  under  this  subparagraph  shall 
be  made  at  such  time  and  in  such  manner  as  the  Secretary  or 
his  delegate  shall  by  regulations  provide,  shall  apply  to  all 
such  evidences  of  indebtedness,  and  may  be  revoked  only  with 
the  consent  of  the  Secretary  or  his  delegate. 
"(8)  Actuarial  assumptions  must  be  reasonable. — For  pur- 
poses of  this  section,  all  costs,  liabilities,  rates  of  interest,  and 
other  factors  under  the  plan  shall  be  determined  on  the  basis  of 
actuarial  assumptions  and  methods  which,  in  the  aggregate,  are 
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reasonable  (taking  into  account  the  experience  of  the  plan 'and 
reasonable  expectations)  and  which,  in  combination,  offer  the  ac- 
tuary's best  estimate  of  anticipated  experience  under  the  plan. 

"(4)  Treatment  of  certain  changes  as  experience  gain 
or  loss. — For  purposes  oj  this  section,  if —  - — ', 

"(-4)  a  change  in  benefits  under  the  Social  Security  Act 
or  iji  other  retirement  benefits  created  under  Federal  or  State 
law,  or 

"(B)  a  change  in  the  definition  of  the  term  ''wages'  under 

section  312U  or  a  change  in  the  amount  of  such  wages  taken 

into  account  under  regulations  prescribed  for  purposes  of 

section  401(a)  (o), 

results  in  an  increase  or  decrease  in  accrued  liability  under  a  plan, 

such  increase  or  decrease  shall  be  treated  as  an  experience  loss  or 

gain. 

"(5)  Change  in  funding  method  or  in  plan  year  requires 
approval. — If  the  funding  method  for  a  plan  is  changed,  the  new 
funding  method  shall  become  the  funding  method  used  to  deter- 
mine costs  and  liabilities  under  the  plan  only  if  the  change  is  ap- 
proved by  the  Secretaiy  or  his  delegate.  If  the  plan  year  for  a 
plan  is  changed,  the  new  plan  year  shall  become  the  plan  year  for 
the  plan  only  if  tlie  change  is  approved  by  the  Secretary  or  his 
delegate. 

"(6)  Full  funding. — //,  as  of  the  close  of  a  plan  year,  a  plan 
would  (without  regard  to  this  paragraph)  have  an  accumulated 
funding  deficiency  (determined  without  regard  to  the  alterna- 
tive minimum,  funding  standard  account  permitted  under  sub- 
section  (g))   in  excess  of  the  full  funding  limitation — 

"(A)  the  funding  standard  account  shall  be  credited  with 
the  amount  of  such  excess,  and 

"(B)  all  amounts  described  in  paragraphs  (2)   (B),  (O), 
and  (D)  and  (S)(B)  of  subsection  (b)  vjhich  are  required 
to  be  amortized  shall  be  considered  fully  amortized  for  pur- 
poses of  such  paragraphs. 
"(7)  Full  funding  limitation. — For  purposes  of  paragraph  (6), 
the  tei%m  'full  funding  limitation''  means  the  excess  (if  any)  of — 
"(A)   the  accrued  liability  (including  normal  cost)  under 
the  plan   (determined  under  the  entry  age  normal  funding 
method  if  such  acc?*ued  liability  cannot  be  directly  calculated 
under  the  funding  method  used  for  the,  plan),  over 

"(B)  the  lesser  of  the  fair  market  valbe  of  the  plan's  assets 

or  the  value  of  such  assets  determined  under  paragraph  (2). 

"(8)  Certain  retroactive  plan  amendments. — For  purposes 

of  this  section,  any  amendment  applying  to  a  plan  year  which — 

"(A)  is  adopted  after  the  close  of  such  plan  year  but  no 

later  than  2  and  one-half  months  after  the  close  of  the  plan 

year  (oi\  in  the  case  of  a  multiemployer  plan,  no  later  than  2 

years  after  the  close  of  such  plan  year), 

"(B)  does  not  reduce  the  accrued  benefit  of  any  participant 
determined  as  of  the  beginning  of  the  fir?t  plan  year  to  which 
the  amendment  applies,  and 
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"(C)  does  not  reduce  the  accrued  benefit  of  any  participant 
determined  as  of  the  time  of  adoption  except  to  the  extent 
required  by  the  circumstances, 
shall,  at  the  election  of  the  pla)i  administrator,  be  deemed  to 
hare  been  made  on  the  first  day  of  such  plan  year.  No  amend- 
ment described  in  this  paragraph  which,  reduces  the  accrued 
bevefits  of  any  participant  shall  take  effect  unless  the  plan  ad- 
ministrator files  a  notice  with  the  Secretary  of  Labor  notifying 
him  of  such  amendment  and  the  Secretary  of  Labor  has  approved 
such  amendment,  or  within  90  days  after  the  date  on  which  such 
notice  was  filed,  failed  to  disapprove  such  amendment.  No  amend- 
ment described  in  this  subsection  shall  be  approved  by  the  Sec- 
retary of  Labor  unless  he  determines  that  such  amendment  is 
necessary  because  of  a  substantial  business  hardship  (as  deter- 
mined under  subsection  (d)(2))  and  that  a  waiver  under  sub- 
section {d)  (1)  is  unavailable  or  inadequate. 

"(9)  8-year  valuation. — For  purposes  of  this  section,  a  deter- 
mination of  experience  gains  and  losses  and  a  valuation  of  the 
plan's  liability  shall  be  made  not  less  frequently  than  once  every 
3  years,  except  that  such  determination  shall  be  made  more  fre- 
quently to  the  extent  required  in  particular  cases  under  regula- 
tions prescribed  by  the  Secretary  or  his  delegate. 

"(10)  Time  when  certain  contributions  deemed  made. — 
For  purposes  of  this  section,  any  contributions  for  a  plan  year 
made  by  an  employer  after  the  last  day  of  su-ch  plan  year,  but 
not  later  than  tiro  and  one-half  months  after  such  day,  shall  be 
deemed  to  have  been  made  on  such  last  day.  For  purposes  of 
this  paragraph,  such  tiro  and  one-half  month  period  may  be 
extended  for  not  more  than  six  months  under  regulations  pre- 
scribed by  the  Secretary  or  his  delegate. 
"(d)   Variance  from  Minimum  Funding  Standard. — 

"(/)  Waiver  in  case  of  substantial  business  hardship. — 
//  an  employer,  or  in  the  case  of  a  multiemployer  plan.  10  per- 
cent or  more  of  the  number  of  employers  contributing  to  or  under 
the  plan,  are  unable  to  satisfy  the  minimum  funding  standard 
for  a  plan  year  without  substantial  business  hardship  and  if  ap- 
plication of  the  standard'  would  be  adverse  to  the  interests  of 
plan  participants  in  the  aggregate,  the  Secretary  or  his  delegate 
may  waive  the  requirements  of  subsection  (a)  for  such  year  mith 
respect  to  all  or  any  portion  of  the  minimum  funding  standard 
other  than  the  portion  thereof  determined  under  subsection  (b) 
(2)  (C).  The  Secretary  or  his  delegate  shall  not  waive  the  mini- 
mum funding  standa?'d  with  respect  to  a  plan  for  more  than  5  of 
any  15  consecutive  plan  years. 

"(2)  Determination  of  substantial  business  hardship. — 
For  purposes  of  this  section,  the  factors  taken  into  account  in  de- 
termining substantial  business  hardship  shall  include  (but  shall 
not  be  limited  to)  whether  or  not — 

"  (.4 )  the  employer  is  operating  at  an  economic  loss, 
"(/>)  there  is  substantial  unemployment  or  underemploy- 
ment in  the  trade  or  business  and  in  the  industry  concerned, 
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"(C)  the  sales  and  profits  of  the  industry  concerned  are 
depressed  or  declining,  a?id 

" (Z?)  it  is  reasonable  to  expect  that  the  plan  will  be  con- 
tinued only  if  the  waiver  is  granted. 
11  (3)    Waived   funding    deficiency. — For   purposes    of   this 
section,  the  term  'waived  funding  deficiency"  means  the  portion  of 
the  minimum-  funding  standard  (determined  without  regard  to 
subsection  (b)(3)(C))  for  a  plan  year  waived  by  the  Secretary 
or  his  (hit gate  and  not  satisfied  by  employer  contributions. 
"(e)  Extension  of  Amortization  Periods. — The  period  of  years 
required  to  amortize  any  unfunded  liability  (described  in  any  clause 
of  subsection  (b)  (.2)  (B))  of  any  plan  may  be  extended  by  the  Secre- 
tary of  Labor  for  a  period  of  time  (not  in.  excess  of  10  years)  if  he 
determines  that  such  (xtension  would  carry  out  the  purposes  of  the 
Employee  Retirement  Income  Security  Act  of  1974  <wd  would  provide 
ad  equate  protection  for  participants  under  the  plan  and  their  benefici- 
aries and  if  he  determines  that  the  failure  to  permit  such  extension 
would — 

"(1)  result  in— 

"(A)  a  substantial  risk  to  the  voluntary  continuation  of 
the  plan,  or 

' '  (B)  a  substantial  curtailment  of  pension  benefit  levels  or 
employee  compensation,  and 
"(2)    be  adverse  to  the  interests  of  plan  participants  in  the 
aggregate. 
11 (/)   Benefits   May  Not   Be   Increased  During   Waiver   or 
Extension  Period. — 

"(1)  In  general. — No  amendment  oj  the  plan  which  increases 
the  liabilities  of  the  plan  by  reason  of  any  increase  in  benefits*  any 
change  in  the  accrual  of  benefits,  or  any  change  in  the  rate  at  which 
benefits  become  nonforfeitable  under  the  plan  shall  be  adopted  if 
a  waiver  under  subsection  (d)  (1)  or  an  extension  of  time  under 
subsection  (e)  is  in  effect  with  respect  to  the  plan,  or  if  a  plan 
amendment  described  in  subsection  (c)  (8)  has  been  made  at  any 
time  in  the  preceding  12  months  (24  months  for  multiemployer 
plans).  If  a  plan  is  amended  in  violation  of  the  preceding  sen- 
tence, any  such  waiver  or  extension  of  time  shall  not  apply  to 
any  plan  year  ending  on  or  after  the  date  on  which  such  amend- 
ment is  adopted. 

"(2)  Exception. — Paragraph  (1)  shall  not  apply  to  any  plan 
amendment  which — 

"(-4)  the  Secretary  of  Labor  determines  to  be  reasonable 
and  which  provides  for  only  de  minimis  increases  in  the  lia- 
bilities of  the  plan. 

"(B)  only  repeats  an  amendment  described  in  subsection 
(c)(8).  or 

%t(C)  is  required  as  a  condition  of  qualification  under  this 
part. 
"(g)    Alternative  Minimum  Funding  Standard. — 

"(1)  In  general. — A  plan  which  uses  a  funding  method  that 
requires  contributions  in  all  years  not  less  than  those  required 
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under  the  entry  age  normal  funding  method  may  maintain  an 
alternative  minimum  funding  standard  account  for  any  plan  year. 
Such  account  shall  be  credited  and  charged  solely  as  prodded  in 
this  subsection. 

"(2)  Charges  and  credits  to  account. — For  a  plan  year  the 
alternative  minimum  funding  standard  account  shall  be — 
"(.4)  charged  with  the  sum  of — 

"(«)  the  lesser  of  normal  cost  under  the  funding  meth- 
od used  under  the  plan  or  normal  cost  determined  under 
the  unit  credit  method, 

"(ii)  the  excess,  if  any.  of  the  present  veilue  of  accrued 
benefits  under  the  plan  over  the  fair  market  value  of  the 
assets,  and 

"(m)  an  amount  equal  to  the  excess  (if  any)  of  credits 
to  the  alternative  minimum  standard  account  for  edl  prior 
plan  years  over  charges  to  such  account  for  all  such  years, 
and 
U(B)  credited  with  the  amount  considered  contributed  by 
the  employer  to  or  under  the  plan  for  the  plan  year. 
i:(3)     Special     rules. —  The    alternative     minimum    funding 
standard  account  (and  items  therein)  shall  be  charged  or  credited 
with   interest  in  the  manner  provided  under  subsection   (b)  (5) 
with  respect  to  the  funding  standard  account. 
"(h)  Exceptions. — This  section  shall  not  apply  to — 
"  ( / )  any  profit-sharing  or  stock  bonus  plan, 
"(2)  any  insurance  contract  plan  described  in  subsection   (i). 
"(-?)   any  governmental  plan   {within  the  meaning  of  section 

WW), 

u(4)  any  church  plan  (within,  the  meeming  of  section  JflJf(e)) 
with  respect  to  which  the  election  provided  by  section  410(d) 
has  not  been  made, 

u(5)  any  plan  which  has  not.  at  any  time  after  the  date  of  the 
enactment  of  the  Employee  Retirement  Income  Security  Act  of 
1074.  prodded  for  employer  contributions,  or 

"(tf)  any  plan  established  and  maintained  by  a  society,  order, 
or  association  described  in  section  501(c)  (8)  or  (9),  if  no  part  of 
the  contributions  to  or  under  such  plan  are  made  by  employers  of 
participants  in  such  plan. 
Xo  plan  described  in  paragraph   (3),  (4),  or  (G)  shall  be  treated  as 
a  qualified  plan  for  purposes  of  section  401 (a)  unless  such  plan  meets 
the  requirements  of  section  401(a)  (?)  as  in  effect  on  the  day  before 
the  date  of  the  enactment  of  the  Employee  Retirement  Income  Secur- 
ity Act  of 19? '4. 

"(i)  Certain  Insurance  Contract  Plans. — A  plan  is  described  in 
this  subsection  if — 

"(1)  the  plan  is  funded  exclusively  by  the  j/urchase  of  indivdual 
insurance  contracts, 

"(2)  such  contracts  provide  for  level  annual  premium  payments 
to  be  paid  extending  not  later  than  the  retirement  age  for  each 
individual  participating  in  the  plan,  and  commencing  with  the 
date  the  individual  became  a  participant  in  the  plan  (or,  in  the 
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case  of  an  increase  in  benefits,  commencing  at  the  time  such  in- 
crease becomes  effective), 

"  (3)  benefits  provided  by  the  plan  are  equal  to  the  benefits  pro- 
vided under  each  contract  at  normal  retirement  age  under  the  plan 
and  are  guaranteed  by  an  insurance  carrier  {licensed  under  the 
laws  of  a  State  to  do  business  toith  the  plan)  to  the  extent  premi- 
ums have  been  paid, 

"(4)  premiums  payable  for  the  plan  year,  and  all  prior  plan 
years,  under  such  contracts  have  been  paid  before  lapse  or  there  is 
reinstatement  of  the  policy, 

"(5)  no  rights  under  such  contracts  have  been  subject  to  a  secu- 
rity interest  at  any  time  during  the  plan  year,  and 

"(6)  no  policy  loans  are  outstanding  at  any  time  during  the 
plan  year. 
A  plan  funded  exclusively  by  the  purchase  of  group  insurance  con- 
tracts which  is  determined  under  regulations  prescribed  by  the  Secre- 
tary or  his  delegate  to  have  the  same  characteristics  as  contracts  de- 
scribed in  the  preceding  sentence  shall  be  treated  as  a  plan  described  in 
this  subsection." 

(b)  Excise  Tax  on  Failure  To  Meet  Minimum  Funding  Stand- 
ards.— Subtitle  D  (relating  to  miscellaneous  excise  taxes)  is  amended  by 
adding  at  the  end  thereof -the  following  new  chapter: 

"Chapter  1$ — Qualified  Pension,  Etc.,  Plans 
"Sec.  ^911.  Taxes  on  failure  to  meet  minimum  funding  standards. 

"SEC.  4971.  TAXES  ON  FAILURE  TO  MEET  MINIMUM  FUND- 
ING  STANDARDS 

"(a)  Initial  Tax. — For  each  taxable  year  of  an  employer  who 
maintains  a  plan  to  which  section  Jf.12  applies,  there  is  hereby  imposed 
a  tax  of  5  percent  on  the  amount  of  the  accumulated  funding  de- 
ficiency under  the  plan,  determined  as  of  the  end  of  the  plan  year 
ending  with  or  within  such  taxable  year.  The  tax  imposed  by  this  sub- 
section shall  be  paid  by  the  employer  responsible  for  contributing  to 
or  under  the  plan  the  amount  described  in  section  l/.12(b)  (3)  (A). 

11 (b)  Additional  Tax. — In  any  case  in  which  an  initial  tax  is 
imposed  by  subsection  (a)  on  an  accumulated  funding  deficiency  and 
such  accumulated  funding  deficiency  is  not  corrected  within  the  cor- 
rection period,  there  is  hereby  imposed  a.  tax  equal  to  100  percent  of 
such  accumulated  funding  deficiency  to  the  extent  not  corrected.  The 
tax  imposed  by  this  subsection  shall  be  paid  by  the  employer  described 
in  subsection  (a). 

"(c)  Definitions. — For  purposes  of  this  section — 

"(1)  Accumulated  funding  deficiency. — The  term  'accumu- 
lated funding  deficiency''  has  the  meaning  given  to  such  term  by 
the  last  sentence  of  section  lf,12(a). 

11  (2)  Correct. — The  term  'correct'  means,  with  respect  to  an 
accumulated  funding  deficiency,  the  contribution,  to  or  under  the 
plan,  of  the  amount  necessary  to  reduce  such  accumulated  funding 
deficiency  as  of  the  end  of  a  plan  year  in  which  such  deficiency 
arose  to  zero. 
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"(3)  Correction  period. — The  term  'correction  period'  means' 
with  respect  to  an  accumulated  funding  deficiency,  the  period  be- 
ginning with  the  end  of  a  plan  year  in  which  there  is  an  accumu- 
lated funding  deficiency  and  ending  90  days  after  the  date  of  mail- 
ing of  a  notice  of  deficiency  under  section  6212  with  respect  to  the 
tax  imposed  by  subsection  (b),  extended — 

"  ( A )  by  any  period  in  which  a  deficiency  cannot  be  assessed 
under  section  6213(a),  and 

"(B)  by  any  other  period  which  the  Secretary  or  his  dele- 
gate determines  is  reasonable  and  necessary  to  permit  a  reduc- 
tion of  the  accumulated  funding  deficiency  to  zero  under  this 
section. 
"(d)  Notification  of  the  Secretary  of  Labor. — Before  issuing  a 
notice  of  deficiency  with  respect  to  the  tax  imposed  by  subsection  (a) 
or  (b),  the  Secretary  or  his  delegate  shall  notify  the  Secretary  of  La- 
bor and  provide  him  a  reasonable  opportunity  (but  not  more  than  60 
days) — 

"(1)  to  require  the  employer  responsible  for  contributing  to  or 
under  the  plan  to  eliminate  the  accumulated  funding  deficiency,  or 
u(2)  to  comment  on  the  imposition  of  such  tax. 
"(e)  Cross  References. — 

"For  disallowance  of  deductions  for  taxes  paid  under  this  section,  see 
section  275. 

"For  liability  for  tax  in  case  of  an  employer  party  to  collective  bar- 
gaining agreement,  see  section  413(b)(6). 

"For  provisions  concerning  notification  of  Secretary  of  Labor  of  im- 
position of  tax  under  this  section,  waiver  of  the  tax  imposed  by  sub- 
section (b),  and  other  coordination  between  Secretary  of  the  Treasury 
and  Secretary  of  Labor  with  respect  to  compliance  with  this  section, 
see  section  3002(b)  of  title  III  of  the  Employee  Retirement  Income 
Security  Act  of  1974.". 


(c)  Amendments  to  Section  404- 


(I)  Paragraph  (1)  of  section  404(a)  (relating  to  deduction  for 
employer  contributions  to  pension  trusts)  is  amended  to  read  as 
follows : 
u(l)  Pension  trusts. 

"(A)  In  general. — In  the  taxable  year  when  paid,  if  the 
contributions  are  paid  into  a  pension  trust,  and  if  such  tax- 
able year  ends  within  or  irith  a-  taxable  year  of  the  trust 
for  which  the  trust  is  exempt  under  section  501(a),  in  an 
amount  determined  as  follows: 

"(i)  the  amount  necessary  to  satisfy  the  minimum 
funding  standard  provided  by  section  412(a)  for  plan 
years  ending  within  or  with  such  taxable  year  (or  for 
any  prior  plan  year),  if  such  amount  is  greater  than  the 
amount  determined  under  clause  (ii)  or  (Hi)  (whichever 
is  applicable  with  respect  to  the  plan), 

(ii)  the  amount  necessary  to  provide  with  respect 
to  all  of  the  employees  under  the  trust  the  remaining 
unfunded  cost  of  their  past  and  current  service  credits 
distributed  as  a  level  amount,  or  a  level  percentage  of 
compensation,  over  the  remaining  future  service  of  each 
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such  employee,  as  determined  winder  regulations  'pre- 
scribed by  the  Secretary  &r  his  delegate,  but  if  such  re- 
maining unfunded  cost  with  respect  to  any  3  individuals 
is  more  than  50  percent  of  such  remaining  unfwided 
cost,  the  amount  of  such  unfunded  cost  attributable  to 
such  individuals  shall  be  distributed  over  a  period  of 
at  least  5  taxable  years, 

u(iii)  an  amount  equal  to  the  normal  cost  of  the  plan, 
as  determined  under  regulations  prescribed  by  the  Sec- 
retary or  his  delegate,  plus,  if  past  service  or  other 
supplementary  pension  or  annuity  credits  are  provided 
by  the  plan,  an  amount  necessary  to  amortize  such  credits 
in  equal  annual  payments  (until  fully  amortized)  over 
10  years,  as  determined  under  regulations  prescribed 
by  the  Secretary  or  his  delegate. 
In  determining  the  amount  deductible  in  such  year  under  the 
foregoing  limitations  the  funding  method  and  the  actuarial 
assumptions  used  shall  be  those  used  for  such  year  under 
section  412,  and  the  maximum  amount  deductible  for  such 
year  shall  be  an  amount  equal  to  the  full  funding  limitation 
for  such  year  determined  under  section  412. 

"(B)  Special  rule  in  case  of  certain  amendments. — In 
the  case  of  a  plan  which  the  Secretary  of  Labor  finds 
to  be  collectively  bargained  which  makes  an  election  under 
this  subparagraph  (in  such  manner  and  at  such  time  as  may 
be  provided  under  regulations  prescribed  by  the  Secretary 
or  his  delegate),  if  the  full  funding  limitation  determined 
under  section  4,12 '(c)  (7)  for  such  year  is  zero,  if  as  a  result 
of  any  plan  amendment  applying  to  such  plan  year,  the 
amount     determined     under     section     412(c)  (7)  (B)     ex- 
ceeds the  amount  determined  under  section  4-12 (c)  (7)  (A), 
and  if  the  funding  method  and  the  actuarial  assumptions 
used  are  those  used  for  such  year  under  section  412,  the  maxi- 
mum amount  deductible  in  such  year  under  the  limitations 
of  this  paragraph  shall  be  an  amount  equal  to  the  lesser  of — 
"(i)    the  full  funding  limitation  for  such  year  de- 
termined by  applying  section  412(c)  (7)  but  increasing 
the  amount  referred  to  in  subparagraph  (A)  thereof  by 
the  decrease  in  the  present  value  of  all  unamortized  lia- 
bilities resulting  from  such  amendment,  or 

u(ii)   the  normal  cost  under  the  plan  reduced  by  the 
amount  necessary  to  amortize  in  equal  annual  install- 
ments over  10  years  (until  fully  amortized)  the  decrease 
described  in  clause  (i). 
In  the  case  of  any  election  under  this  subparagraph,  the 
amount  deductible  under  the  limitations  of  this  paragraph 
with  respect  to  any  of  the  plan  years  follovnng  the  plan  year 
for  which  such  election  was  made  shall  be  determined  as  pro- 
dded under  such  regulations  as  may  be  prescribed  by  the 
Secretary  or  his  delegate  to  carry  out  the  purposes  of  this 
subparagraph. 
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"(C)  Alternate  transfer  of  terms. — In  the  case 
of  a  plan  which  the  Secretary  of  Labor  finds  to  be 
collectively  bargained,  established  or  maintained  by  an  em- 
ployer doing  business  in  not  less  than  40  States  and  engaged 
in  the  trade  or  business  of  furnishing  or  selling  services  de- 
scribed in  section  167(1)  (3)  (A)  (Hi),  with  respect  to  which 
the  rates  have  been  established  or  approved  by  a  State  or 
political  subdivision  thereof,  by  any  agency  or  instrumental- 
ity of  the  United  States,  or  by  a  public  service  or  public 
utility  commission  or  other  similar  body  of  any  State  or 
political  subdivision  thereof,  and  in  the  case  of  any  employer 
which  is  a  member  of  a  controlled  group  with  such  employer, 
subparagraph  (B)  shall  be  applied  by  substituting  for  the 
words  'plan  amendment'  the  words  'plan  amendment  or  in- 
crease in  benefits  payable  under  title  II  of  the  Social  Security 
Act\  For  purposes  of  this  subparagraph,  the  term,  'controlled 
group'1  has  the  meaning  provided  by  section  1563(a),  deter- 
mined without  regard  to  section  1563(a)  (4)  and  (e)  (3)  (C). 

"(D)  Carryover. — Any  amount  paid  in  a  taxable  year  in 
excess  of  the  amount  deductible  in  such  year  under  the  fore- 
going limitations  shall  be  deductible  in  the  succeeding  tax- 
able years  in  order  of  time  to  the  extent  of  the  difference 
between  the  amount  paid  and  deductible  in  each  such  suc- 
ceeding year  and  the  maximum  amount  deductible  for  such 
year  under  the  foregoing  limitations." 

(2)  Paragraph  (6)  of  section  404(a)  (relating  to  taxpayers 
on  accrual  basis)   is  amended  to  read  as  follows: 

"(6)  Time  we  ex  coxteibutioxs  deemed  made. — For  purposes 
of  paragraphs  (1),  (2),  and  (3),  a  taxpayer  shall  be  deemed  to 
hare  made  a  payment  on  the  last  day  of  the  preceding  taxable  year 
if  the  payment  is  on  account  of  such  taxable  year  and  is  made-not 
later  than  the  time  prescribed  by  laic  for  filing  the  return  for  such 
taxable  year  (including  extensions  thereof 

(3)  Paragraph  (?)  of  section  404(a)  (relating  to  limit  on  de- 
ductions) is  amended  to  read  as  foll<> 

"(7)   Limit  ox  dedcctioxs. — Ij  amounts  are  deductible   under 
paragraphs  (1)  and  (3),  or  (2)  and  (3),  or  ii).  (2), and  (3 
connection  with  two  or  more  trust*,  or  one  or  more  trusts  and  an 
annuity  plan,  the  total  amount  deductible  in  a  taxable  year  v 
such  trusts  and  plans  shall  not  exceed  the  greater  of  25  percent  of 
the  compensation  otherwist   paid  or  accrued  during  the  tea 
year  to  the  be/ar  r'  the  trusts  or  plans,  or  the  amount  of 

contributions  made  to  or  under  the  trusts  or  plans  to  the  extent 
such  contributions  do  not  exceed  th(  amount  of  cmployi 
buttons  pro- 

vided by  section  4 1 2  for  the  />' 
such  taxal  for  any  prior  pla 

amount  wch  trust  or  under  - 

taxal 

year  under  tl-   preceding  pi 
deductible   h    flu 
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the  amount  so  deductible  under  this  sentence  in  any  one  such 
succeeding  taxable  year  together  with  the  amount  allowable  under 
the  first  sentence  of  this  paragraph  shall  not  exceed  25  percent  of 
the  compensation  otherwise  paid  or  accrued  during  such  taxable 
years  to  the  beneficiaries  under  the  trusts  or  plans.  This  paragraph 
shall  not  have  the  effect  of  reducing  the  amount  otherwise  de- 
ductible under  paragraphs  (1),  (2),  and  (3),  if  no  employee  is 
a  beneficiary  under  more  than  one  trust  or  a  trust  and  an  annuity 
plan.'''' 
(d)  Alternative  Amortization  Method  for  Certain  Multi- 
employer Plans. — 

(1)  General  rule. — In  the  case  of  any  multiemployer  plan  (as 
defined  in  section  4-1 4(f)  of  the  Internal  Revenue  Code  of  195 4) 
to  which  section  412  of  such  Code  applies,  if — 

(^4)   on  January  1,  19? '4,  the  contributions  under  the  plan 
were  based  on  a  percentage  of  pay, 

(B)  the  actuarial  assumptions  with  respect  to  pay  are 
reasmiably  related  to  past  and  projected  experience,  and 

(C)  the  rates  of  interest  under  the  plan  are  determined  on 
the  basis  of  reasonable  actuarial  assumptions, 

the  plan  may  elect  (in  such  manner  and  at  such  time  as  may  be 
provided  under  regulations  prescribed  by  the  Secretary  of  the 
Treasury  or  hi*,  delegate)  to  fund  the  unfunded,  past  service  lia- 
bility under  the  plan  existing  as  of  the  date  12  months  following 
the  first  date  on  which  such  section  412  first  applies  to  the  plan  by 
charging  the  funding  standard  account  ivith  an  equal  annual  per- 
centage of  the  aggregate  pay  of  all  participants  in  the  plan  in  lieu 
of  the  level  dollar  charges  to  such  account  required  under  clauses 
(i),  (ii),  and  (Hi)  of  section  412(b)  (2)  (B)  of  such  Code  and  sec- 
tion 302(b)  (2)  (B)  (i),  (ii),  and  (in)  of  this  Act. 

(2)  Limitation. — In  the  case  oj  a  plan  which  makes  an  election 
under  paragraph  (1),  the  aggregate  of  the  charges  required  under 
such  paragraph  for  a  plan  year  shall  not  be  less  than  the  interest 
on  the  unfunded  past  service  liabilities  described  in  clauses  (i), 
(ii),  and  (Hi)  of  section  412 (b)  (2)  (B)  of  the  Internal  Revenue 
Code  of  1954. 

SEC.  1014.  COLLECTIVELY  BARGAINED  PLANS,  ETC. 

Subpart  B  of  part  I  of  subchapter  D  of  chapter  1  (relating  to  spe- 
cial rules)  is  amended  by  inserting  after  section  412  the  following  new 
section : 

"SEC.  413.  COLLECTIVELY  BARGAINED  PLANS,  ETC. 

"(a)  Application  of  Subsection(d). — Subsection  (b)  applies  to — 
"(/)  a  plan  maintained  pursuant  to  an  agreement  which  the 
Secretary  of  Labor  finds  to  be  a  collective-bargaining  agreement 
between  employee  representatives  and  one  or  more  employers,  and 
"(2)  each  trust  which  is  a  part  of  such  plan. 
"(b)    General  Rule. — If  this  subsection  applies  to   a   plan,   not- 
withstanding any  other  provision  of  this  title — 

"(1)  Participation. — Section  410  shall  be  applied  as  if  all 
employees  of  each  of  the  employers  who  are  parties  to  the  collec- 
tive-bargaining agreement  and  who  are  subject  to  the  same  benefit 
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computation  formula  under  the  plan  were  employed  by  a  single 
employer. 

11  {2)  Discrimination,  etc.— Sections  401(a)(4)  and  411  (d)(3) 
shall  be  applied  as  if  all  participants  who  are  subject  to  the  same 
benefit  computation  formula  and  who  are  employed  by  employers 
who  are  parties  to  the  collective  bargaining  agreement  were  em- 
ployed by  a  single  employer. 

"(3)  Exclusive  benefit. — For  purposes  of  section  401(a),  in 
deteimining  whether  the  plan  of  an  employer  is  for  the  exclusive 
benefit  of  his  employees  and  their  beneficiaries,  all  plan  partici- 
pants shall  be  considered  to  be  his  employees. 

"(4)  Vesting. — Section  4H  (other  than  subsection  (d)  (3))  shall 
be  applied  as  if  all  employers  who  have  been  parties  to  the  col- 
lective-bargaini)ig  agreement  constituted  a  single  employer,  ex- 
cept that  the  application  of  any  rules  with  respect  to  breaks  in 
service  shall  be  made  under  regulations  prescribed  by  the  Secre- 
tary of  Labor. 

11  (5)  Funding. —  The  minimum  funding  standard  provided  by 
section  412  shall  be  determined  as  if  all  participants  in  the  plan 
were  employed  by  a  single  employer. 

"(6)  Liability  for  funding  tax. — For  a  plan  year  the  liability 
under  section  4071  of  each  employer  who  is  a  party  to  the  collec- 
tive bargaining  agreement  shall  be  determined  in  a  reasonable 
maimer  not  inconsistent  with  regulations  prescribed  by  the  Sec- 
retary  or  his  d<  legate — 

"(A)  first  on  the  basis  of  their  respective  delinquencies  in 
meeting  required  employer  contributions  under  the  plan,  and 
"(B)   then  on  the  basis  of  their  respective  liabilities  for 
contributions  under  the  plan. 

11  (7)  Deduction  limitations. — Each  applicable  limitation  pro- 
vided, by  section  404(a)  shall  be  determined  as  if  all  participants 
in  the  plan  were  employed  by  a.  single  employer.  The  amounts 
contributed  to  on*  under  the  plan  by  each  employer  who  is  a  party 
to  the  agreement,  for  the  portion  of  his  taxable  year  which  is 
included  within  such  a  plan  year,  shall  be  considered  not  to  exceed 
such  a-  limitation  if  the  anticipated  employer  contributions  for 
such  plan  year  (determined  in  a  manner  consistent  with  the  man- 
ner in  which  actual  employer  contributions  for  such  plan  year 
are  determined)  do  not  exceed  such  limitation.  If  such  anticipated 
contributions  exceed  such  a-  limitation*  the  portion  of  ea^ch  such. 
employer s  contributions  which  is  not  deductible  under  section 
404  shall  be  determined  in  accordance  ivith  regulations  prescribed 
by  the  Secretary  or  his  delegate. 

"(8)  Employees  of  labor  unions. — For  purposes  of  this  sub- 
section, employees  of  employee  representatives  shall  be  treated 
as  employees  of  an  employer  described  in  subsection  (a)  (1)  if 
such  representatives  meet,  the  requirements  of  sections  401  (a) 
(4)  and 410  with  respect  to  such  employees. 
"(c)  Plans  Maintained  by  More  Than  One  Employer. — In  the 
case  of  a  plan  maintained  by  more  than  one  employer — 

"(1)  Participation. — Section  410(a)  shall  be  applied  as  if  all 
employees  of  each  of  the  employers  who  maintain  the  plan  were 
employed  by  a  single  employer. 
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"(2)  Exclusive  benefit. — For  purposes  of  section  401(a),  in 
d-eternuninq  whether  the  plan  of  an  employer  is  for  the  exclusive 
benefit  of  his  employees  and  their  beneficiaries  all  plan  partici- 
pants shall  be  considered  to  be  his  employees. 

"(3)  Vesting. — Section  Jf.ll  shall  be  applied  as  if  all  employers 
who  maintain  the  plan  constituted  a  single  employer,  except  that  the 
application  of  any  rales  with  respect  to  breaks  in  service  shall  be  made 
under  regulations  prescribed  by  the  Secretary  of  Labor. 

11  (4)  Funding. — The  minimum  funding  standard  provided  by 
section  412  shall  be  determined  as  if  all  participants  in  the  plan 
ire  re  employed  by  a  single  employer. 

"(5)  Liability  for  funding  tax. — For  a  plan  year  the  liability 
under  section  4971  of  each  employer  who  maintains  the  plan  shall 
be  determined  in  a  reasonable  manner  not  inconsistent  with  regu- 
lations p /escribed  by  the  Secretary  or  his  delegate — 

"(A)  first  on  the  basis  of  their  respective  delinquencies  in 
meeting  required  employer  contributions  under  the  plan,  and 
"(B)   then  on  tlw  basis  of  their  respective  liabilities  for 
contributions  under  the  plan. 
"(6)  Deduction  Limitations. — Each  applicable  limitation  pro 
prodded  by  section  404  (a)  -hall  be  determined  as  if  all  partici- 
pants in  the  plan    were  employed  by  a  single  employer.   The 
amounts  contributed  to  or  under  the  plan  by  each  employer  ivho 
maintains  the  plan,  for  the  portion  of  this  taxable  year  which  is 
included  within  such  a  plan  year,  shall  be  considered  not  to  exceed 
sueh  a  limitation  if  the  anticipated  employer  contributions  for 
such  plan  year  (determined  in  a  reasonable  mariner  not  incon- 
sistent u:ith  regulations  prescribed  by  the  Seereteiry  or  his  dele- 
gate) do  not  exceed  such  limitation.  If  such  anticipated  contribu- 
tions exceed  such  a  limitation,  the  portion  of  each  such  employer  s 
contributions  which  is  not  deductible  under  section  404  shall  be 
determined  in  accordance  with  regulations  prescribed  by  the  Sec- 
retary or  his  delegate. 
Allocations  of  amounts  under  paragraphs  (4)-  (£),  and  (6).  among 
the  employers  maintaining  the  plan,  shall  not  be  inconsistent  with  reg- 
ulations prescribed  for  this  purpose  by  the  Secretary  or  his  delegate:' 

SEC.  1015.  DEFINITIONS  AND  SPECIAL  RULES. 

Subpart  B  of  part  I  of  subchapter  T)  of  chapter  1  is  amended  by  in- 
serting after  section  413  the  following  new  section  : 

"SEC.  414.  DEFINITIONS  AND  SPECIAL  RULES. 

11  (a)  Service  for  Predecessor  Employer. — For  purposes  of  this 
part — 

"(./)  in  any  case  in  which  the  employer  maintains  a  plan  of  a 
predecessor  employer,  service  for  such  predecessor  shall  be  treated 
as  service  for  the  employer,  ami 

u(2)  in  any  case  in  which  the  employer  maintains  a  plan  which 
is  not  the  plan  maintained  by  a  preelecessor  employer,  service  for 
such  predecessor  shall,  to  the  extent  provideel  in  regulations  pre- 
scribed by  the  Secretary  or  his  delegate,  be  treated  as  service  for 
the  employer. 
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"(b)  Employees  of  Controlled  Group  of  Corporations. — For 
purposes  of  sections  401,  If  10,  4,1/,  and  1+15,  all  employees  of  all  corpo- 
rations which  arc  members  of  a  controlled  group  of  corporations 
(within  the  meaning  of  section  1563(a),  determined  without  re- 
gard to  section  1563(a)(4)  and  (e)(3)(V))  sn-a^  be  treated 
as  employed  by  a  single  employer.  With  respect  to  a  plan  adopted 
by  more  than  one  such  corporation,  the  minimum  funding  stand- 
ard of  section  lf.12,  the  tax  imposed  by  section  4971,  and  the  ap- 
plicable limitations  provided  by  section  404(a)  shall  be  determined  as 
if  all  such  employers  were  a  single  employer,  and  allocated  to  each  em- 
ployer in  accordance  with  regulations  prescribed  by  the  Secretary  or 
his  delegate. 

"(c)  Employees  of  Partnerships,  Proprietorships,  Etc.,  Which 
Are  Jjnder  Common  Control. — For  purposes  of  sections  Ifil,  4.IO,  1+11, 
and  41o.  under  regulations  prescribed  by  the  Secretary  or  his  delegate, 
all  employees  of  trades  or  businesses  (whether  or  not  incorporated) 
which  are  under  cotnmon  control  shall  be  treated  as  employed  by  a 
single  employer.  The  regulations  prescribed  under  this  subsection 
shall  be  based  on  principles  similar  to  the  principles  which  apply  in 
the  case  of  subsection  (b). 

"(d)  Governmental  Plan. — For  purposes  of  this  part,  the  term 
1 governmental  plan"1  means  a  plan  established  and  maintained  for  its 
employees  by  the  Government  of  the  United  States,  by  the  govern- 
ment of  any  State  or  political  subdivision  thereof,  or  by  any  agency 
or  instrumentality  of  any  of  the  foregoing.  The  term  ' governmental 
plan*  also  includes  any  plan  to  which  the  Railroad  Retirement  Act  of 
19.15  or  1037  applies  and,  which  is  financed  by  contributions  required 
under  that  Act  and  any  plan  of  an  international  organization  which 
is  exempt  from  taxation  by  reason  of  the  International  Organiza- 
tions I  mm  unities  A  ct  (59  Stat.  669) . 
"(e)  Church  Plan. — 

"(1)  In  general. — For  purposes  of  this  part  the  term  'church 
plan"  means — 

"(^1)  a  plan  established,  and  maintained  for  its  employees 
by  a  church  or  by  a  convention  or  association  of  churches 
which  is  exempt  from  tax  under  section  501,  or 
"(B)  a  plan  described  in  paragraph   (3). 
"(2)    Certain     unrelated     business     or     multiemployer 
plans. —  The  term  "eh  urch  plan"  does  not  include  a  plan — 

"(A)  which  is  established  and  maintained  primarily  for 
the  benefit  of  employees  (or  their  beneficiaries)  of  such 
church  or  convention  or  association  of  churches  who  are  em- 
ployed, in  connection  with  one  or  more  unrelated  trades  or 
businesses  (within  the  meaning  of  section  513) ,  or 

"(B)   which  is  a  plan  maintained  by  more  than  one  em- 
ployer, if  one  or  more  of  the  employers  in  the  plan  is  not  a 
church  (or  a  convention  or  association  of  churches)  which  is 
exempt  from  tax  under  section  501. 
"(8)  Special  temporary  rule  for  certain  church  agencies 

under  church  plan. 

"(A)  Notwithstanding  the  provisions  of  paragraph 
(2)(B),  a  plan  in  existence  on  January  1,  1974,  shall  be 
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treated  as  a  church  plan  if  it  is-  established  and  maintained 
by  a  church  or  convention  or  association  of  churches  and 
one  or  more  agencies  of  such  church  (or  convention  or  associ- 
ation) for  the  employees  of  such  church  (or  convention  or 
association)  and  the  employees  of  one  or  more  agencies  of 
such  church  (or  convention  or  association),  and  if  such 
church  (or  convention  or  association)  and  each  such  agency 
is  exempt  from  tax  under  section  501. 

"(B)  Subparagraph  (A)  shall  not  apply  to  any  plan  main- 
tained for  employees  of  an  agency  with  respect  to  which  the 
plan  was  not  maintained  on  January  1,  1974. 

"(C)  Subparagraph  (A)  shall  not  apply  with  respect  to 
any  plan  for  any  plan  year  beginning  after  December  31, 
1982. 
"(/)  Multiemployer  Plan. — 

"(1)  In  general. — For  purposes  of  this  part,  the  term  'multi- 
employer plan'  means  a  plan — 

"(A)  to  which  more  than  one  employer  is  required  to 
contribute, 

"(B)  ichieh  is  maintained,  pursuant  to  a  collective-bargain- 
ing agreement  between  employee  representatives  and  more 
than  one  employer, 

"(C)  under  which  the  amount  of  contributions  made  under 
the  plan  for  a  plan  year  by  each  employer  making  such  con- 
tributions is  less  than  50  percent  of  the  aggregate  amount  of 
contributions  made  under  the  plan  for  that  plan  year  by  all 
employers  making  such  contributions, 

"(D)  under  which  benefits  are  payable  with  respect  to  each 
participant  without  regard  to  the  cessation  of  contributions 
by  the  employer  who  employed  that  participant  except  to 
the  extent  that  such  benefits  accrued  as  a  result  of  service  with 
the  employer  before  such  employer  teas  required  to  contribute 
to  such  plan,  and 

"(E)  which  satisfies  such  other  requirements  as  the  Secre- 
tary of  Labor  may  by  regulations  prescribe. 
"(2)  Special  rules. — For  purposes  of  this  subsection — 

"(A)  If  a  plan  is  a  multiemployer  plan  within  the  mean- 
ing of  paragraph  (1)  for  any  plan  year,  subparagraph  (C) 
of  paragraph  (1)  shall  be  applied  by  substituting  l75  percenf 
for  '50  percenf  for  each  subsequent  plan  year  until  the  first 
plan  year  following  a  plan  year  in  which  the  plan  had  one 
employer  who  made  contributions  of  75  percent  or  more  of 
,  the  aggregate  amount  of  contributions  made  under  the  plan 
for  that  plan  year  by  all  employers  making  such  contribu- 
tions. 

"(B)  All  corporations  ivhich  are  members  of  a  controlled 

group  of  corporations  {within  the  meaning  of  section  1563 

(a),  determined  without  regard  to  section  1563(e)(3)(C)) 

shall  be  deemed  to  be  one  employer. 

"(g)   Plan  Administrator. — For  purposes  of  this  part,  the  term 

'plan  administrator^  means — 

"(1)  the  person  specifically  so  designated  by  the  terms  of  the 
instrument  under  ivhich  the  plan  is  operated; 
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"(2)  in  the  absence  of  a  designation  referred  to  in  paragraph 

"  (A )  in  the  case  of  a  plan  maintained  by  a  single  employer, 
such  employer, 

"(B)  in  the  case  of  a  plan  maintained  by  tiro  or  more  em- 
ployers or  jointly  by  one  or  more  employers  and.  one  or  more 
employee  organizations,  the  association,  committee,  joint 
board  of  trustees,  or  other  similar  group  of  representatives  of 
the  parties  who  maintained  the  plan,  or 

"(C)  in  any  case  to  which  subparagraph  (A)  or  (B)  does 
not  apply,  such  other  person  as  the  Secretary  or  his  delegate 
may  by  regulation,  prescribe. 
"(h)  Tax  Treatment  of  Certain  Contributions. — 

"(1)  In  general. — Effective  with  respect  to  taxable  years 
beginning  after  December  31, 1973,  for  purposes  of  this  title,  any 
amount  contributed — 

"(A)  to  an  employees"  trust  described  in  section  401(a),  or 
"(B)  under  a  plan  described  in  section  403(a)  or  405(a), 
shall  not  be  treated  as  having  been  made  by  the  employer  if  it  is 
designated  as  an  employee  contribution. 

1  (2)  Designation  by  units  of  government. — For  purposes 
of  paragraph  (1),  in  the  case  of  any  plan  established  by  the  gov- 
ernment of  any  State  or  political  subdivision  thereof,  or  by  any 
agency  or  instrumentality  of  any  of  the  foregoing,  where  the  con- 
tributions of  employing  units  are  designated  as  employee  contri- 
butions but  where  any  employing  unit  picks  up  the  contributions, 
the  contributions  so  picked  up  shall  be  treated  as  employer  con- 
tributions. 
11  (i)  Defined  Contribution  Plan. — For  purposes  oj  this  part,  the 
term  'defined  contribution  plan1  means  a  plan  which  provides  for  an 
individual  account  for  each  participant  and  for  benefits  based  solely 
on  the  amount  contributed  to  the  participant's  account,  and  any  in- 
come, expenses,  gains  and  losses,  and  any  forfeitures  of  accounts  of 
other   participants   which   may   be   allocated   to   such  participant's 
account. 

u (j)  Defined  Benefit  Plan. — For  purposes  of  this  part,  the  term 
''defined  bene  ft  plan'  means  any  plan  which  is  not  a  defined  contribu- 
tion plan. 

u(k)  Certain  Plans. — A  defined  benefit  plan  which  provides  a 
benefit  derived  from  employer  contributions  which  is  based  partly  on 
the  balance  of  the  separate  account  of  a  participant  shall — 

"(1)  for  purposes  of  section-  410  (relating  to  minimum  partici- 
pation standards),  be  treated  as  a  defined  contribution  plan, 

"(2)  for  purposes  of  sections  41 1(a)  (7)  (A)  (relating  to  mini- 
mum vesting  standards)  and  415  (relating  to  limitations  on  bene- 
fits and  contributions  under  qualified  plans) .  be  treated  as  consist- 
ing of  a  defined  contribution  plan  to  the  extent  benefit?  are  based 
on  the  separate  account  of  a  participant  and  as  a-  defined  benefit 
plan  with  respect  to  the  remaining  portion  of  benefits  under  the 
plan,  and 

"(3)  for  purposes  of  section  4975  (relating  to  tax  on  prohibited 
transactions),  be  treated  as  a  defined  benefit  plan. 
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"(I)  Mergers  and  Consolidations  of  Plans  or  Transfers  of 
Plan  Assets. — A  trust  which,  forms  a  part  of  a  plan  shall  not  con- 
stitute a  qualified  trust  under  section  401  and  a  plan  shall  he  treated 
as  not  described  in  section  403(a)  or  405  unless  in  the  case  of  any 
merger  or  consolidation  of  the  plan  with,  or  in  the  case  of  any  transfer 
of  assets  or  liabilities  of  such  plan  to,  any  other  trust  plan  after  the 
date  of  the  enactment  of  the  Employee  Retirement  Income  Security 
Act  of  1974-,  each  participant  in  the  plan  would  (if  the  plan  then 
terminated)  receive  a  benefit  immediately  after  the  merger,  consolida- 
tion, or  transfer  which  is  equal  to  or  greater  than  the  benefit  he  would 
have  been  entitled  to  receive  immediately  before  the  merger,  consolida- 
tion, or  transfer  (if  the  plan  had  then  terminated).  This  paragraph 
shall  apply  in  the  case  of  a  multiemployer  plan  only  to  the  extent 
determined  by  the  Pension  Benefit  Guaranty  Corporation" 

SEC.  1016.  CONFORMING  AND  CLERICAL  AMENDMENTS. 

(a)  Conforming  Amendments. — 

( /)  Section  275(a)  [relating  to  denial  of  deduction  for  certain 
taxes)  is  amended  by  adding  at  the  end  thereof  the  following  neio 
paragraph : 

"  (6)   Taxes  imposed,  by  chapter  4%  and  chapter  43" 

(2)  Section  401  (a)  (relating  to  requirements  for  qualification) 
is  amended — 

(A)  by  striking  out  paragraph  (3)  and  inserting  in  lieu 
thereof : 

"  (3)  if  the  plan  of  which  such  ti^ust  is  a  part  satisfies  the  re- 
quirements of  section  IflO  (relating  to  minimum  participation 
standards) ;  and", 

(B)  by  striking  out  "paragraph  (3)  (B)  or  (4)"  in  para- 
graph (5)  and  inserting  in  lieu  thereof  "paragraph  (4)  or 
section  1+10 (b)  (without  regard  to  paragraph  (1)  (A)  there- 
of)", and 

(C)  by  striking  out  paragraph  (7)  and  inserting  in  lieu 
thereof: 

"(7)  A  trust  shall  not  constitute  a  qualified  trust  under  this 
section  unless  the  plan  of  which  such  trust  is  a  part  satisfies  the 
requirements  of  section  1+11  (relating  to  minimum  vesting  stand- 
ards)." 

(3)  Section  404 (a)  (2)  (relating  to  deduction  for  contributions 
of  an  employer  to  an  employ ee^s  annuity  plan)  is  amended  by 
striking  out  uand  (8),"  and  inserting  in  lieu  thereof  "(8),  (11), 
(12),  (1 3),  (U), and  (15)". 

(4 )  Section  406 (b)(1)  (relating  to  certain  employees  of  foreign 
subsidiaries)  is  amended  by  striking  out  "paragraphs  (3)  (B) 
and  (4)  of  section  401(a)"  and  inserting  in  lieu  thereof  "section 
401(a)  (4)  and  section  410(b)  (without  regard  to  paragraph  (1) 
(A)  thereof)". 

(5)  Section  407(b)(1)  (relating  to  certain  employees  of  do- 
mestic subsidiaries  engaged  in  business  outside  the  United  States) 
is  amended  by  striking  out  "paragraph  (3)  (B)  and  (4)  of  section 
401  (a) "  and  inserting  in  lieu  thereof  "section  401  (a)  (4)  and  sec- 
tion 410(b)    (icithout  regard  to  paragraph  (1)  (A)  thereof)". 
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(6)  Section  805(d)(1)(C)  (relating  to  definition  of  pension 
plan  reserves)  is  amended  by  striking  out  uand  (8) "  and  inserting 
in  lieu  thereof  "(8),  (11),  (12),  (13),  (14), and  (15)". 

(7)  Section  6161(b)  (1)  (relating  to  extensions  of  time  for  pay- 
ing tax)  is  amended  by  striking  out  "or  42"  and  inserting  in  lieu 
thereof  "1$  or  43".  The  second  sentence  of  section  6161(b)  is 
amended  by  striking  out  "or  1$"  and  inserting  in  lieu  thereof  ",  1$, 
or  chapter  4-3". 

(8)  Section  6201(d)  (relating  to  assessment  authority)  is 
amended  by  striking  out  "and  chapter  42"  and  inserting  in  lieu 
thereof  ",  chapter  1$,  and  chapter  43". 

(9)  Section  6211  (defining  deficiency)  is  amended — 

(A)  by  striking  out  so  mu-ch  of  subsection  (a)  as  precedes 
paragraph  (1)  thereof  and  inserting  in  lieu  thereof  the 
following : 

"(a)  In  General. — For  purposes  of  this  title  in  the  case  oj  income, 
estate,  and  gift  taxes  imposed  by  subtitles  A  and  B  and  excise  taxes 
imposed  by  chapters  42  and  43,  the  term  'deficiency''  means  the  amount 
by  irhich  the  tax  imposed  by  subtitle  A  or  B,  or  chapter  42  or  43) 
exceeds  the  excess  of — "/  and 

(B)  by  striking  out  "chapter  42"  in  subsection  (b)(2)  and 
inserting  in  lieu  thereof  "chapter  42  or  43". 

(10)  Section  6212  (relating  to  notice  of  deficiency)  is 
amended — 

(A)  by  striking  out  "chapter  42"  in  subsection  (a)  and  in- 
serting in  lieu  thereof  "chapter  42  or  43", 

(B)  by  striking  out  "or  chapter  42"  in  subsection  (b)(1) 
and  inserting  in  lieu  thereof  "chapter  42,  or  chapter  43", 

(C)  by  stinking  out  "chapter  42,  and  this  chapter"  in  sub- 
section (b)(1)  and  inserting  in  lieu  thereof  "chapter  42,  chap- 
ter 43,  and  this  chapter",  and 

(D)  by  striking  out  "of  the  same  decedent,"  in  subsection 
(c)  and  inserting  in  lieu  thereof  "of  the  same  decedent,  of 
chapter  43  tax  for  the  sa?ne  taxable  years". 

(11)  Section  6213  (relating  to  restrictions  applicable  to  de- 
ficiencies and  petition  to  Tax  Court)  is  amended — 

(A)  by  striking  out  "or  chapter  42"  in  subsection  (a)  and 
inserting  in  lieu  thereof  ",  chapter  42  or  43". 

(B)  by  striking  out  the  heading  of  subsection  (e)  and  in- 
serting in  lieu  thereof  : 

"(e)  Suspension  of  Filing  Period  for  Certain  Excise  Taxes.—", 

(C)  by  striking  out  "or  4945  (relating  to  taxes  on  taxable 
expenditures)"  in  subsection  (e)  and  inserting  in  lieu  thereof 
"4&V>  {relating  to  taxes  on  taxable  expenditures),  4971  {re- 
lating to  excise  tuxes  on  failure  to  meet  minimum,  funding 
standard),  4975  (relating  to  excise  taxes  on  prohibited  trans- 
act ions)";  and 

(l>)  by  striking  out  "or  4946(h)(2)"  in  subsection  (e)  and 
inserting  in  lieu  thereof  ",  4/tyJ(/)(£),  4071(c)(3),  or  41)75 

(/)  CO  — 
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(12)  Section  6214-  (relating  to  determinations  by  Tax  Court) 
is  amended — 

(A)  by  amending  the  heading  of  subsection  (c)  to  read 
as  follows: 

(c)   Taxes  Imposed  by  Section  507  or  Chapter  4%  or  43. — ", 

(B)  by  inserting  after  "chapter  1$"  each  place  it  appears 
in  subsection  (c)  "or  43"  ;  and 

(C)  by  striking  out  "chapter  42"  i>n  subsection  (d)  and 
inserting  in  lieu  thereof  "cliapter  42  or  43". 

(IS)  Section  6344(a)(1)  (relating  to  cross  references)  is 
amended  by  striking  out  "chapter  42"  and  inserting  in  lieu  thereof 
"chapter  42  or  43". 

(14)  Section  6501(e)  (3)  (relating  to  limitations  on  assessment 
and  collection)  is  amended  by  striking  out  "chapter  4%"  and  in- 
serting in  lieu  thereof  "chapter  42  or  43". 

(15)  Section  6503  (relating  to  suspension  of  running  of  period 
of  limitations)  is  amended — 

(^4.)  by  striking  out  "chapter  42  taxes)"  in  subsection  (a) 
(1)  and  inserting  in  lieu  thereof  "certain  excise  taxes)",  and 

(B)  by  inserting  after  "section  507"  in  subsection  (h)  "or 
section  4971  or  section  4975",  and  by  striking  out  "or  4945(h) 
(2)"  in  subsection  (h)  and  inserting  in  lieu  thereof  "4945(i) 
(2),  4971(c)(3),  or  4975(f)(4)". 

(16)  Section  6512  (relating  to  limitations  in  case  of  petition  to 
Tax  Court)  is  amended  by  striking  out  "chapter  42"  each  place 
it  appears  therein  and  inserting  in  lieu  thereof  "chapter  42  or  43". 

-(17)  Section  6601(d)  (relating  to  interest  on  underpayment, 
nonpayment,  or  extensions  of  time  for  payment  of  tax)  is 
amended  by — 

(A)  striking  out  in  the  heading  thereof  "Chapter  4®"  and 
inserting  in  lieu  thereof  "Chapter  4%  or  43",  and 

(B)  striking  out  "chapter  42"  and  inserting  in  lieu  thereof 
"certain  excise". 

(18)  Section  6653(c)  (1)  (relating  to  income,  estate,  gift,  and 
chapter  42  taxes)  is  amended  by  striking  out  "chapter  42"  each 
place  it  appears  therein  (including  the  heading)  and  inserting  in 
lieu  thereof  "certain  excise". 

(19)  Section  6659(b)  (relating  to  applicable  rules)  is  amended 
by  striking  out  "chapter  42"  and  inserting  in  lieu  thereof  "certain 
excise". 

(20)  Section  6676(b)  (relating  to  failure  to  supply  identify- 
ing numbers)  is  amended  by  striking  out  "chapter  42"  and  insert- 
ing in  lieu  thereof  "and  certain  excise". 

(21)  Section  6677(b)  (relating  to  failure  to  file  information 
returns  with  respect  to  certain  foreign  trusts)  is  amended  by  strik- 
ing out  "chapter  4%"  and  inserting  in  lieu  thereof  "and  certain 


Section  6679(b)  (relating  to  failure  to  file  returns  as  to 
organization  or  reorganization  of  foreign  corporations  and  as  to 
acquisitions  of  their  stock)  is  amended  by  striking  out  "chapter 
and  inserting  in  lieu  thereof  "and  certain  excise". 
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Section  6682(b)  (relating  to  false  information  with  re- 
spect to  withholding  allowances  based  on  itemized  deductions')  is 
amended  by  striking  out  "chapter  42"  and  inserting  in  lieu  thereof 
"and  certain  excise". 

(24)  The  heading  of  section  6861  (relating  to  jeopardy  access- 
ments  of  income,  estate,  and  gift  taxes)  is  amended  by  striking 
out  "and  gift  taxes.",  and  inserting  in  lieu  thereof  ",  gift,  and 
certain  excise  taxes." 

(25)  Section  6862  (relating  to  jeopardy  assessment  of  taxes 
other  than  income,  estate,  and  gift  taxes)  is  amended — 

(A)  by  striking  out  "ami  Gift  Taxes.",  in  the  heading 
and  inserting  in  lieu  thereof  ",  Gift,  and  Certain  Excise 
Taxes.", 

(B)  by  striking  out  "and  gift  tax)"  in  subsection  (a)  and 
inserting  in  lieu  thereof  "gift  tax,  and  certain  excise  taxes)". 

(26)  Section  7422  (relating  to  civil  actions  for  refund)  is 
amended — 

(.4)  by  striking  out  uchapter  42"  and  inserting  in  lieu 
thereof  "chapter  ]$  or4>"  in  subsection  (e), 

(B)  by  striking  out  "Chapter  4®"  in  the  heading  oj  sub- 
section (g)  and  inserting  in  lieu  thereof  "Chapter  4®  or  43", 

((')  by  striking  out  ,;  or  4945"  in  subsection  (g)(1)  and 
inserting  in  lieu  thereof  "4945,  4971,  or  4975", 

(D)  by  striking  out  "section  4945(a)  (relating  to  initial 
taxes  on  taxable  expenditures)"  in  subsection  (g)(1)  and 
inserting  in  lieu  thereof  "section  4945(a)  (relating  to  initial 
taxes  on  taxable  expenditures),  4971(a)  (relating  to  initial 
tax  on  failure  to  meet  minimum  funding  standard) ,  4975(a) 
(relating  to  initial  tax  on  prohibited  transactions)", 

(E)  by  striking  out  "or  section  .'+945 (b)  (relating  to  ad- 
ditional taxes  on  taxable  expenditures)"  in  subsection  (g) 
(1)  and  inserting  in  lieu  thereof  "section  494-5 (b)  (relating 
to  additional  taxes  on  taxable  expenditures),  section  4971  (b) 
(relating  to  additional  tax  on  failure  to  meet  minimum  fund- 
ing standard),  or  section  4975(b)  (relating  to  additional  tax 
on  prohibited  transactions)",  and 

(F)  by  striking  out  "or  4945"  in  paragraphs  (2)  and  (3) 
of  subsection  (g)  and  inserting  in  lieu  therof  "4945>  4971,  or 

i975"' 

(27)  Section  6204(b)  (relating  to  supplemental  assessments) 
is  amended  by  striking  out  "and  gift  taxes"  and  inserting  in  lieu 
thereof  "gift,  and  certain  excise  taxes". 

(b)  Clerical  Amendments. — 

(1)  Part  I  of  subchapter  D  of  chapter  1  is  amended  by  in- 
serting after  the  heading  and  before  the  table  of  sections  the 
following : 


"Subpart  A.  General  rule. 
"Subpart  B.  Special  rules. 
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(2)  Tue  table  of  chapters  for  subtitle  D  is  amended  by  adding 
at  the  end  thereof  the  following  new  item: 

"Chapter  43.  Qualifid  pension,  etc.,  plans." 

(3)  The  table  of  sections  for  subchapter  B  of  chapter  68  is 
amended  by  striking  out  the  item  relating  to  the  section  cap- 
tioned "Assessable  penalties  with  respect  to  information  required 
to  be  furnished  under  section  7654"  and  inserting  in  lieu  thereof: 

"Sec.  6688  Assessable  Penalties  With  Respect  to  Information  Required  to  be  Fur- 
nished Under  Section  7654." 

(4)  Subchapter  B  of  chapter  68  is  amended  by  striking  out  the 
heading  of  the  section  immediately  preceding  section  668.9  and 
inserting  in  lieu  thereof  : 

"SEC.  6688.  ASSESSABLE  PENALTIES  WITH  RESPECT  TO  INFORMATION 
REQUIRED  TO   BE  FURNISHED   UNDER  SECTION  7654." 

(5)  The  table  of  sections  for  part  II  of  subchapter  A  of  chap- 
ter 70  is  amended  by  striking  out  "and  gift  taxes"  in  the  items  relat- 
ing to  sections  6861  and  6862  and  inserting  in  lieu  thereof  "gift, 
and  certain  excise  taxes", 

SEC.  1017.  EFFECTIVE  DATES  AND  TRANSITIONAL  RULES. 

(a)  General  Rule. — Except  as  otherwise  provided  in  this  section,  the 
amendments  made  by  this  part  shall  apply  for  plan  years  beginning 
after  the  date  of  tlie  enactment  of  this  Act. 

(6)  Existing  Plans. — Except  as  otherwise  provided  in  subsections 
(c)  through  (h),  in  the  case  of  a  plan  in  existence  on  January  1. 
1974.,  the  amendments  made  by  this  part  shall  apply  for  plan  years 
beginning  after  December  SI,  1975. 

(c)  Existing  Plans  Lnder  Collective  Bargaining  Agree- 
ments.— 

(1)  Application  of  vesting  rules  to  certain  plan  pro- 
visions.— 

(^1)  Usual  application  waived. — In  the  case  of  a  plan 
maintained  on  January  1,  1974,  pursuant  to  one  or  more 
agreements  ivhich  the  /Secretary  of  Labor  finds  to  be  col- 
lective bargaining  agreements  between  employee  represent- 
atives and  one  or  more  employers,  during  the  special  tem- 
porary waiver  period  the  plan  shall  not  be  treated  as  not 
meeting  the  requirements  of  section  41  H°)  (1)  or  (2)  of  the 
Internal  Revenue  Code  of  1954  solely  by  reason  of  a  supple- 
mentary or  special  plan  provision  (within  the  meaning  of 
subparagraph  (D)). 

(B)  Special  temporary  waives  period. — For  purposes  of 
this  paragraph,  the  term  uspecial  temporary  waiver  periodv 
means  plan  years  beginning  after  December  31,  1975,  and 
before  the  earlier  of — 

(i)   the  date  on  which  the  last  of  the  collective  bar- 
gaining agreements  relating  to  the  plan  terminates  (de- 
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termined  without  regard  to  any  extension  thereof  agreed 
to  after  the  date  of  the  enactment  of  this  Act),  or 
(ii)  January  1,  1981. 
For  purposes  of  clause  (i),  any  plan  amendment  made  pur- 
suant to  a  collective  bargaining  agreement  relating  to  the 
plan,  which  amends  the  plan  solely  to  conform  to  any  re- 
quirement contained  in  this  Act  shall  not  be  treated  as  a 
termination  of  such  collective  bargaining  agreement. 

(C)  Determination  by  secretary  of  labor  required. — 
Subparagraph  (A)  shall  not  apply  unless  the  Secretary  of 
Labor  determines  that  the  participation  and  vesting  rules 
in  effect  on  the  date  of  the  enactment  of  this  Act  are  not  less 
favorable  to  the  employees,  in  the  aggregate,  than  the  rules 
provided  under  sections  /+10  and  Jj.ll  of  the  Inter-nal  Revenue 
Code  of  1954. 

(D)  Supplementary  or  special  plan  provisions. — For 
purposes  of  this  paragraph,  the  term  " supplementally  or  spe- 
cial pla)i  provision'1''  means  any  plan  provision  which — 

(i)  provides  supplementary  benefits,  not  in  excess  of 
one- third  of  the  basic  benefit,  in  the  form  of  an  annuity 
for  the  life  of  the  participant  with  a  survivor  annuity 
for  the  life  of  his  spouse,  or 

(ii)  provides  that,  under  a  contractual  agreement 
based  on  medical  evidence  as  to  the  effects  of  working 
in  an  adverse  environment  for  an  extended  period  of 
time,  a.  participant  liaving  25  years  of  service  is  to  be 
treated  as  having  .30  years  of  service. 
2)  Application  of  funding  rules. — 

(A)  In  general. — In  the  case  oj  a  plan  maintained  on 
January  1,  1974*  pursuant  to  one  or  more  agreements  which 
the  Secretary  of  Labor  finds  to  be  collective  bargaining  agree- 
ments between  employee  representatives  and  one  or  more 
employers,  section  412  of  the  Internal  Revenue  Code  of  1954, 
and  other  amendments  made  by  this  part  to  the  extent  such 
amendments  relate  to  such  section  412,  shall  not  apply  during 
the  special  temporary  waiver  period  (as  defined  in  paragraph 

(B)  Interim  law  granting  waiver  of  underfunding. — 
In  the  case  of  a  plan  maintained  on  January  1, 1974,  pursuant 
to  one  or  more  agreements  which  the  Secretary  of  Labor  finds 
to  be  collective  bargaining  agreements  between  employee  rep- 
resentatives and  one  or  more  employers,  if  by  reason  of  sub- 
paragraph (A)  the  requirements  of  section  401(a)  (7)  of  the 
Internal  Revenue  Code  of  1954  o-pply  without  regard  to  the 
amendment  of  sueh  section  401(a)(7)  by  section  1016(a) 
(2)  (C)  of  this  Act,  the  /dan  shall  not  be  treated  as  not  meet- 
ing such  requirements  solely  by  reason  of  the  application  of 
the  amendments  made  by  sections  1011  and  1012  of  this  Act 
or  related  amendments  made  by  this  part. 
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(d)  Existing  Plans  May  Elect  New  Provisions. — In  the  case  of 
a  plan  in  existence  on  January  1,  1974,  the  provisions-  of  the  Internal 
Revenue  Code  of  1954  relating  to  participations  vesting,  funding,  and 
form  of  benefit  (as  in  effect  from  time  to  time)  shall  apply  in  the  case 
of  the  plan  year  (which  begins  after  the  date  of  the  enactment  of  this 
Act  but  before  the  applicable  effective  date  determined  under  subsec- 
tion (b)  or  (c))  selected  by  the  plan  administrator  and  to  all  sub- 
sequent plan  years,  if  the  plan  administrator  elects  (in  ruch  manner 
and  at  such  time  as  the  Secretary  of  the  Treasury  or  his  delegate  shall 
by  regulations  prescribe)  to  have  such  provisions  so  apply.  Any  elec- 
tion made  under  this  subjection,  once  made,  shall  be  irrevocable. 

(e)  Certain  Definitions  and  Special  Rules. — Section  41 4  of  the 
Internal  Revenue  Code  of  1954  (other  than  subsections  (b)  and  (c)  of  such 
section  414),  as  added  by  section  1015(a)  of  this  Act,  shall  take  ejfect  on 
the  date  of  the  enactment  of  this  Act. 

(f)  Transitional  Rules  With  Respect  to  Breaks  in  Service. — 

(1)  Participation. — In  the  case  of  a  plan  to  which  section  4J0 
of  the  Internal  Revenue  Code  of  195%  applies,  if  any  plan  amend- 
ment with  inspect  to  breaks  in  service  (which  amendment  is  made 
or  becomes  effective  after  January  1, 1974,  and  before  the  date  on 
which  such  section  410  first  becomes  effective  with  respect  to  such 
plan)  provides  that  any  employee's  participation  in  the  plan 
would  commence  at  any  date  later  than  the  later  of — 

(A)  the.  date  on  which  his  participation  would  commence 
under  the  break  in  service  rules  of  section  410(a)  (5)  of  such 
Code,  or 

(B)  the  date  on  which  his  participation  would  commence 
under  the  plan  as  in  effect  on  January  i,  19? '4, 

such  plan  shall  not  constitute  a  plan  described  in  section  403(a) 
or  405(a)  of  such  Code  and  a  trust  forming  a  part  of  such  plan 
shall  not  constitute  a  qualified  trust  under  section  401(a)  of  such 
Code. 

(2)  Vesting. — In  the  case  of  a  plan  to  which  section  4U  °f  the 
Internal  Revenue  Code  of  1954  applies,  if  any  plan  amendment 
with  respect  to  breaks  in  service  (which  amendment  is  made  or 
becomes  effective  after  January  1,  1974,  and  before  the  date  on 
which  such  section  4H  first  becomes  effective  with  respect  to  such 
plan)  provides  that  the  nonforfeitable  benefit  derived  from  em- 
ployer contributions  to  which  any  employee  would  be  entitled  is 
less  than  the  lesser  of  the  nonforfeitable  benefit  derived  from  em- 
ployer contributions  to  which  he  would  be  entitled  under — 

(A)  the  break  in  service  rules  of  section  411(a)  (6)  of  such 
Code,  or 

(B)  the  plan  as  in  effect  on  January  1, 197 '4, 

such  plan  shall  not  constitute  a,  plan  described  in  section  403(a) 
or  405(a)  of  such  Code  and  a  trust  forming  a  part  of  such  plan 
shall  not  constitute  a  qualified  trust  under  section  401(a)  of  such 
Code.  Subparagraph  (B)  shall  not  apply  if  the  break  in  service 
rules  under  the  plan  would  have  been  in  violation  of  any  law  or 
rule  of  law  in  effect  on  January  1, 1974- 
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(g)  8-Year  Delay  for  Certain  Provisions.— Subparagraphs  (B)  and 
(0)  of  section  404(a)  (1)  shall  apply  only  in  the  case  of  plan  years 
beginning  on  or  after  3  years  after  the  date  of  the  enactment  of  this 
Act. 

(h)(1)  Except  as  provided  in  paragraph  (2),  section  413  °f  l^e 
Internal  Revenue  Code  of  1954  shall  apply  to  plan  years  beginning 
after  December  31, 1953. 

(2)  (A)  For  plan  years  beginning  before  the  applicable  effective 
date  of  section  410  of  such  Code,  the  provisions  of  paragraphs  (1) 
and  (8)  of  subsection  (b)  of  such  section  413  shall  be  applied  by  sub- 
stituting "401(a)  (3) "  for  "410". 

(B)  For  plan  years  beginning  before  the  applicable  effective  date 
of  section  41 1  of  such  Code,  the  provisions  of  subsection  (b)(2)  of 
such  section  413  shall  be  applied  by  substituting  "401(a)  (7)"  for 
"411(d)(3)". 

(C)(i)  The  provisions  of  subsection  (b)(4)  of  such  section  413 
shall  not  apply  to  plan  years  beginning  before  the  applicable  effective 
date  of  section  411  of  such  Code. 

(ii)  The  provisions  of  subsection  (b)  (5)  (other  than  the  second 
sentence  thereof)  of  such  section  413  shall  not  apply  to  plan  years  be- 
ginning before  the  applicable  effective  date  of  section  412  of  such  Code. 

PART  2— CERTAIN  OTHER  PROVISIONS  RELATING 
TO  QUALIFIED  RETIREMENT  PLANS 

SEC.  1021.  ADDITIONAL  PLAN  REQUIREMENTS. 

(a)  Joint  and  Survivor  Annuity  Requirement. — 

(1)  In  general. — Effective  with  respect  to  plan  years  beginning 
after  December  31. 1975,  section  401(a)  (relating  to  requirements 
for  qualification)  is  amended  by  inserting  after  paragraph  (10) 
the  following  new  paragraph  : 

"(11)  (A)  A  trust  shall  not  constitute  a  qualified  trust  under 
this  section  if  the  plan  of  which  such  trust  is  a  part  provides  for 
the  payment  of  benefits  in  the  form  of  an  annuity  unless  such  plan 
provides  for  the  payment  of  annuity  benefits  in  a  form  having  the 
effect  of  a  qualified  joint  and  survivor  annuity. 

"(B)  Notwithstanding  the  provisions  of  subparagraph  (A),  in 
the  case  of  a  plan  which  provides  for  the  payment  of  benefits 
before  the  normal  retirement  age  (as  defined  in  section  4H 
(a)  (8) ),  the  plan  is  not  required  to  provide  for  the  payment  of 
annuity  benefits  in  a  form  having  the  effect  of  a  qualified  joint  and 
survivor  annuity  during  the  period  beginning  on  the  date  on  which 
the  employee  enters  into  the  plan  as  a  participant  and  ending  on 
the  later  of — 

"(i)  the  date  the  employee  reaches  the  earliest  retirement 
age  under  the  plan,  or 

"(ii)  the  first  day  of  the  120th  month  beginning  before  the 
date  on  which  the  employee  reaches  normal  retirement  age. 

"(C)  A  plan  described  in  subparagraph  (B)  does  not  meet  the 
requirements  of  subparagraph  (A)  unless,  under  the  plan,  a  par- 
ticipant has  a  reasonable  period  during  which  he  may  elect  the 
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qualified  joint  and  survivor  annuity  form  with  respect  to  the 
period  beginning  on  the  date  on  which  the  pemod  described  in 
subparagraph  (B)  ends  and  ending  on  the  date  on  which  he 
reaches  normal  retirement  age  (as  defined  in  section  4.11(a)  (8)) 
if  he  continues  his  employment  during  that  period.  A  plan  does 
not  meet  the  requirements  of  this  subparagraph  unless,  in  the  case 
of  such  an  election,  the  payments  under  the  survivor  annuity  are 
not  less  than  the  payments  ichich  would  have  been  made  under  the 
joint  annuity  to  which  the  participant  would  have  been  entitled 
if  he  made  an  election  described  in  this  subparagraph  immediately 
prior  to  his  retirement  and  if  his  retirement  had  occurred  on  the 
day  before  his  death  and  within  the  period  icithin  which  an  elec- 
tion can  be  made. 

"(D)  A  plan  shall  not  be  treated  as  not  satisfying  the  require- 
ments of  this  paragraph  solely  because  the  spouse  of  the  partici- 
pant is  not  entitled  to  receive  a  survivor  annuity  (whether  or  not 
an  election  described  in  subparagraph  (C)  has  been  made  under 
subparagraph  (C))  unless  the  participant  and  his  spouse  have 
been  married  throughout  the  1-year  period  ending  on  the  date  of 
such  participant's  death. 

U(E)  A  plan  shall  not  be  treated  as  satisfying  the  requirements 
of  this  paragraph  unless,  under  the  plan,  each  participant  has  a 
reasonable  period  (as  prescribed  by  the  Secretary  or  his  delegate 
by  regulations)  before  the  annuity  starting  date  during  which  he 
may  elect  in  writing  (after  having  received  a  written  explanation 
of  the  terms  and  conditions  of  the  joint  and  survivor  annuity  and 
the  effect  of  an  election  under  this  subparagraph)  not  to  take  such 
joint  and  survivor  annuity. 

"  (F)  A  plan  shall  not  be  treated  as  not  satisfying  the  require- 
ments of  this  paragraph  solely  because  under  the  plan  there  is  a 
provision  that  any  election  described  in  subparagraph  (C)  or  (E), 
and  any  revocation  of  any  such  election,  does  not  become  effective 
(or  ceases  to  be  effective)  if  the  participant  dies  icithin  a  period 
(not  in  excess  of  2  years)  beginning  on  the  date  of  such  election 
or  revocation,  as  the  case  may  be.  The  preceding  sentence  does  not 
apply  unless  the  plan  provision  described  in  the  preceding  sentence 
also  provides  that  such  an  election  or  revocation  will  be  given 
effect  in  any  case  in  which — 

"  (i)  the  participant  dies  from  accidental  causes, 
"(ii)  a  failure  to  give  effect  to  the  election  or  revocation 
would,    deprive    the    participant's   survivor   of    a   survivor 
annuity,  and 

11  (Hi)  such  election  or  revocation  is  made  before  such  acci- 
dent occurred. 
"(G)  For  purposes  of  this  paragraph — 

"(i)  the  term  ^annuity  starting  datey  means  the  first  day 
of  the  first  period  for  which  an  amount  is  received  as  an  an- 
nuity (whether  by  reaon  of  retirement  or  by  reason  of 
disability), 
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u(ii)  the  term  ''earliest  retirement  age''  means  the  earliest 
date  on  which,  under  the  plan,  the  participant  could  elect  to 
receive  retirement  benefits,  and 

"  (Hi)   the  term  'qualified  joint  avid  survivor  annuity''  means 
an  annuity  for  the  life  of  the  participant  with  a  survivor  an- 
nuity for  the  life  of  his  spouse  which  is  not  less  than  one-half 
of,  or  greater  than,  the  amount  of  the  annuity  payable  dur- 
ing the  joint  lives  of  the  participant  and  his  spoue  and  which 
is  the  actuarial  equivalent  of  a  single  life  annuity  for  the  life 
of  the  participant. 
For  purposes  of  this  paragraph,  a  plan  may  take  into  account  in 
any  equitable  manner  (as  determined  by  the  Secretary  or  his 
delegate)  any  increased  costs  resulting  from  providing  joint  and 
survivor  annuity  benefits. 

"(H)  1'his  paragraph  shall  apply  only  if — 

"(i)  the  annuity  starting  date  did  not  occur  before  the  ef- 
fective date  of  this  paragraph,  and 

"(*»)  the  participant  was  an  active  participant  in  the  plan 
on  or  after  such  effective  date." 
(2)  Certain  additional  requirements  apply  only  to  plans 
to  which  vesting  requirements  apply. — Section  401  (a)  (relating 
to  requirements  for  qualification)  is  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "Paragraphs  (11),  (1%), 
(13),  (14-),  (1^) ,  and  (19)  shall  apply  only  in  the  case  of  a  plan 
to  which  section  41 1  (relating  to  minimum  vesting  standards) 
applies  without  regard  to  subsection  (e)  (2)  of  such  section." 

(b)  Requirements  in  Case  of  Mergers  and  Consolidations  of 
Plans  or  Transfers  of  Plan  Assets. — Effective  with  respect  to  plan 
years  beginning  after  December  31,  1975,  section  401(a)  is  amended 
by  inserting  after  paragraph  (11)  the  following  new  paragraph: 

"(12)  A  trust  shall  not  constitute  a  qualified  trust  under  this 
section  unless  the  plan  of  which  such  trust  is  a  part  provides  that 
in  the  case  of  any  merger  or  consolidation  with,  or  transfer  of  as- 
sets or  liabilities  to,  any  other  plan  after  the  date  of  the  enactment 
of  the  Employee  Retirement  Income  Security  Act  of  1974,  each 
participant  in  the  plan  would  (if  the  plan  then  terminated)  re- 
ceive a  benefit  immediately  after  the  merger^  consolidation,  or 
transfer  which  is  equal  to  or  greater  than  the  benefit  he  would  have 
been  entitled  to  receive  immediately  before  the  merger,  consoli- 
dation, or  transfer  (if  the  plan  had  then  terminated).  This  para- 
graph shall  apply  in  the  case  of  a  multiemployer  plan  only  to  the 
extent  determined  by  the  Pension  Benefit  Guaranty  Corporation" 

(c)  Retirement  Benefits  May  Not  Be  Assigned  or  Alien- 
ated.— Section  401(a)  is  amended  by  inserting  after  paragraph  (12)  the 
following  new  paragraph: 

"(13)  A  trust  shall  not  constitute  a  qualified  trust  under  this 
section  unless  the  plan  of  which  such  trust  is  a  part  provides  that 
benefits  provided  under  the  plan  may  not  be  assigned  or  alienated. 
For  purposes  of  the  preceding  sentence,  there  shall  not  be  taken 
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into  account  any  voluntary  and  revocable  assignment  of  not  to  ex- 
ceed 10  percent  of  any  benefit  payment  made  by  any  participant 
who  is  receiving  benefits  under  the  plan  unless  the  assignment  or 
alienation  is  made  for  purposes  of  defraying  plan  administration 
costs.  For  purposes  of  this  paragraph  a  loan  made  to  a  participant 
or  beneficiary  shall  not  be  treated  as  an  assignment  or  alienation 
if  such  loan  is  secured  by  the  participants  accrued  nonforfeitable 
benefit  and  is  exempt  from  the  tax  imposed  by  section  4975  (relat- 
ing to  tax  on  prohibited  transactions)  by  reason  of  section  4975 
(d)(1).  This  paragraph  shall  take  effect  on  January  1,  1976  and 
shall  not  apply  to  assignments  which  were  irrevocable  on  the  date 
of  the  enactment  of  the  Employee  Retirement  Income  Security 
Act  of  1971" 

(d)  Requirement  That  Payment  of  Benefits  Begin  Not  Later 
Than  When  the  Participant  Attains  Age  65  or  Has  Completed 
10  Years  of  Participation. — Section  401(a)  is  amended  by  inserting 
after  paragraph  (IS)  the  following  neio  paragraph : 

"  (14-)  A  trust  shall  not  constitute  a  qualified  trust  under  this 

section  unless  the  plan  of  which  such  trust  is  a  part  provides  that, 

unless  the  participant  otherwise  elects,  the  payment  of  benefits 

under  the  plan  to  the  participant  will  begin  not  later  than  the 

60th  day  after  the  latest  of  the  close  of  the  plan  year  in  which — 

"(A)  the  date  on  which  the  participant  attains  the  earlier 

of  age  65  or  the  normal  retirement  age  specified  under  the 

plan, 

"(B)  occurs  the  10th  anniversary  of  the  year  in  which  the 
participant  commenced  participation  in  the  plan,  or 

"(C)  the  participant  terminates  his  service  with  the 
employer. 
In  the  case  of  a  plan  which  provides  for  the  payment  of  an  early 
retirement  benefit,  a  trust  forming  a  part  of  such  plan  shall  not  con- 
stitute a  qualified  trust  under  this  section  unless  a  participant  who 
satisfied  the  service  requirements  for  such  early  retirement  benefit, 
but  separated  from  the  service  (with  any  nonforfeitable  right  to  an 
accrued  benfit)  before  satisfying  the  age  requirement  for  such  early 
retirement  benefit,  is  entitled  upon  satisfaction  of  such  age  require- 
ment to  receive  a  benefit  not  less  than  the  benefit  to  which  he  would 
be  entitled  at  the  normal  retirement  age,  actuarially  reduced  under 
regulations  prescribed  by  the  Secretary  of  his  delegate." 

(e)  Requirement  That  Plan  Benefits  Are  Not  Decreased  by 
Certain  Social  Security  Increases. — Section  401(a)  is  amended  by 
inserting  after  paragraph  (14)  the  following  new  paragraph: 

"(15)  a  trust  shall  not  constitute  a  qualified  trust  under  this 
section  unless  under  the  plan  of  which  such  trust  is  a  part — 

"(A)  m  the  case  of  a  participant  or  beneficiary  who  is  re- 
ceiving benefits  under  such  plan,  or 

"(B)  in  the  case  of  a  participant  who  is  separated  from  the 

service  and  who  has  nonforfeitable  rights  to  benefits, 

such  benefits  are  not  decreased  by  reason  of  any  increase  in  the 

benefit  levels  payable  under  title  II  of  the  Social  Security  Act  or 

any  increase  in   the  wage   base  under  such   title  II,  if  such 
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increase   takes  place   after  the  date  of  the  enactment  of  the 
Employee    Retirement   Income   Security   Act   of  197 %   or    (if 
later)  the  earlier  of  the  date  of  first  receipt  of  such  benefits  or  the 
date  of  such  separation,  as  the  case  may  bey 
(J)   Requirement  of  Nonforfeitability  in  Case  of   Certain 

Withdrawals. — Section  401  (a)  is  amended  by  inserting  after  paragraph 

(18)  the  following  new  paragraph: 

(19)  A  trust  shall  not  constitute  a  qualified  trust  under  this 
section  if  under  the  plan  of  which  such  trust  is  a  part  any  part  of 
a  participant's  accrued  benefit  derived  from  employer  contribu- 
tions (whether  or  not  otherwise  nonforfeitable) ,  is  forfeitable 
solely  because  of  withdrawal  by  such  participant  of  any  amount 
attributable  to  *he  benefit  derived  from  contributions  made  by 
such  participant.  The  preceding  sentence  shall  not  apply  to  the 
accrued  benefit  of  any  participant  unless,  at  the  time  of  such  with- 
drawal, such  participant  has  a  nonforfeitable  right  to  at  least  50 
percent  of  such  accrued  benefit  (as  determined  under  section  411) . 
The  first  sentence  of  this  paragraph  shall  not  apply  to  the  extent 
that  an  accrued  benefit  is  permitted  to  be  forfeited  in  accordance 
with  section  41 1  (d)  (3)  (D)  (iii)  (relating  to  proportional  for- 
feitures of  benefits  accrued  before  enactment  of  the  Employee 
Retirement  Income  Security  Act  of  197 4-,  in  the  event  of  with- 
drawal of  certain  mandatory  contributions) ." 
(g)  Requirement  of  No  Further  Social  Security  Integration 

in  Excess  of  Certain  Limits. — 

(1)  A  pension,  profit-sharing,  or  stock  bonus  plan  shall  be 
treated  as  not  meeting  the  requirements  of  section  401(a)  (3)  (B) 
or  (4)  of  the  Internal  Revenue  Code  of  1954,  or  section  401(d) 
(6)  of  such  Code  (or,  after  the  effective  date  of  the  amendments 
made  by  section  1016  of  this  Act,  section  401(a)  (3),  section  401 
(a)(4),  section  401  (d)(6),  or  section  410  of  such  Code)  if  it  does 
not  meet  the  requirements  of  Revenue  Ruling  71-446  without  tak- 
ing into  account  any  amendment  made  to  title  II  of  the  Social 
Security  Act  after  December  31, 1971. 

(2)  Paragraph  (1)  shall  not  apply  to  any  plan  which  met  the 
requirements  of  such  revenue  ruling  on  June  27, 1974,  unless — 

(A)  the  plan  is  amended  after  that  date  to  take  into 
account  a  greater  level  of  benefits  or  a  greater  wage  base 
under  such  title  II,  or 

(B)  such  plan  takes  into  account  a  greater  level  of  bene- 
fits or  a  greater  wage  base  than  that  in  effect  under  such 
title  on  June  27,  1974  (and,  for  purposes  of  this  subpara- 
graph, the  level  of  benefits  is  determined  without  regard  to 
any  increase  therein  under  section  215  of  the  Social  Security 
Act  after  that  date,  and  the  wage  base  is  determined  without 
regard  to  any  increase  therein  under  section  230  of  that  Act) . 

If  it  is  necessary  to  amend  the  plan  in  order  for  the  provisions  of 
subparagraph  (B)  not  to  apply  to  it,  a  plan  will  be  treated  as  a 
plan  not  described  in  subparagraph  (B)  if  the  necessary  amend- 
ment is  made  not  later  than  June  30,  1975,  and  applies  to  the 
period  beginning  on  January  1, 1975. 
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(3)   This  subsection  takes  effect  on  the  date  of  enactment  of 
this  Act  and  ceases  to  be  effective  mi  July  1,  1976. 
SEC.  1022.  MISCELLANEOUS  PROVISIONS. 

(a)  Requirement  That  Plan  Not  Be  Discriminatory. — Section 
401(a)(4)  (disqualifying  discriminator-y  plans)  is  amended  to  read 
as  follows  : 

"(4)  If  the  contributions  or  the  benefits  provided  under  the 
plan  do  not  discriminate  in  favor  of  employees  who  are — 
"(A)  officers, 
"(B)  shareholders,  or 
"(C)   highly  compensated. 
For  purposes  of  this  paragraph,  there  shall  be  excluded  from  con- 
sideration employees  described  in  section  410  (b)(2)(A)  and  ( C) ." 
(6)   Amendments  Relating  to  Self-Employed  Individuals  and 
Owner-Employees. — 

(1)  Amendment  of  section  (40i)(a)(to). — So  much  of  sub- 
paragraph (A)  of  section  401 (a)  (10)  as  precedes  clause  (i) 
thereof  is  amended  to  read  as  follows : 

U(A)  paragraph  (3),  the  first  and  second  sentences  of  para- 
graph (5) ,  and  section  410  shall  not  apply,  but — ". 

(2)  Amendment  of  section  (40i)(d)(s). — Section  401(d)(3) 
(relating  to  additional  requirements  for  qualification  of  trusts  and 
and  plans  benefiting  owner-employees)  is  amended  to  read  as 
follows : 

"(3)  (A)  The  plan  benefits  each  employee  having  3  or  more 
years  of  service  (within  the  meaning  of  section  410(a)  (3)). 

"(B)  For  purposes  of  subparagraph  (A),  the  term  'employee' 
does  not  include — 

"(i)  any  employee  included  in  a  unit  of  employees 
covered  by  a  collective-bargaining  agreement  described 
in  section  410(b)  (2)  (A),  and 

"(ii)  any  employee  who  is  a  nonresident  alien  indi- 
vidual described  in  section  410  ( b )  (2)  ( O) ." 
(c)  Persons  Other  Than  Banks  May  Be  Trustees  of  Trusts 
Benefiting  Owner-Employees. — 

(1)  The  first  sentence  of  section  401(d)  (1)  is  amended  to  read 
as  follows:  "In  the  case  of  a  trust  which  is  created  on  or  after 
October  10, 1962,  or  which  was  created  before  such  date  but  is  not 
exempt  from  tax  under  section  501(a)  as  an  organization  de- 
scribed in  subsection  (a)  on  the  day  before  such  date,  the  assets 
thereof  are  held  by  a  bank  or  other  person  who  demonstrates  to 
the  satisfaction  of  the  Secretary  or  his  delegate  that  the  manner 
in  which  he  will  administer  the  trust  will  be  consistent  with  the 
requirements  of  this  section.  A  trust  shall  not  be  disqualified  under 
this  paragraph  merely  because  a  person  (including  the  employer) 
other  than  the  trustee  or  custodian  so  administering  the  trust  may 
be  granted,  under  the  trust  instrument,  the  power  to  control  the 
investment  of  the  trust  funds  either  by  directing  investments  (in- 
cluding reinvestments,  disposals,  and  exchanges)  or  by  disap- 
proving proposed  investments  (including  reinvestments,  dis- 
posals, or  exchanges)" 
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(2)  The  second  sentence  of  section  401(d)  (1)  is  amended  by 
striking  out  "the  date  of  the  enactment  of  this  subsection'''  arid 
inserting  in  lieu  thereof  "October  10,  1962". 

(d)  Certain  Custodial  Accounts. — Effective  as  of  January  1,  1974, 
subsection  (f)  of  section  401  {relating  to  certain  custodial  accounts) 
is  amended  to  read  as  follows : 

"(/)  Certain  Custodial  Accounts  and  Annuity  Contracts. — For 
purposes  of  this  title,  a  custodial  account  or  an  annuity  contract  shall 
be  treated  as  a  qualified  trust  under  this  section  if — 

"(1)  the  custodial  account  or  annuity  contract  would,  except 
for  the  fact  that  it  is  not  a  trust,  constitute  a  qualified  trust  under 
this  section,  and 

"(2)  in  the  case  of  a  custodial  account  the  assets  thereof  are 
held  by  a  bank  (as  defined  in  subsection  (d)  (1))  or  another  per- 
son who  demonstrates,  to  the  satisfaction  of  the  Secretary  or  his 
delegate,  that  the  manner  in  which  he  will  hold  the  assets  will  be 
consistent  with  the  requirements  of  this  section. 
For  purposes  of  this  title,  in  the  case  of  a  custodial  account  or  annuity 
contract  treated  as  a  qualified  trust  under  this  section  by  reason  of 
this  subsection,  the  person  holding  the  assets  of  such  account  or  hold- 
ing such  contract  shall  be  treated  as  the  trustee  thereof.'''' 

(e)  Custodial  Accounts  for  Regulated  Investment  Company 
Stock. — Effective  as  of  January  1,  1974,  section  403  (b)  (relating  to 
taxability  of  beneficiary  under  annuity  purchased  by  section  501(c) 
(3)  organization  or  public  school)  is  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph : 

"(7)  Custodial  accounts  for  regulated  investment  com- 
pany STOCK. 

"(A)  Amounts  paid  treated  as  contributions. — For 
purposes  of  this  title,  amounts  paid  by  an  employer  described 
in  paragraph  (1)  (A)  to  a  custodial  account  which  satisfies 
the  requirements  of  section  401  (f)  (2)  shall  be  treated  as 
amounts  contributed  by  him  for  an  annuity  contract  for  his 
employee  if  the  amounts  are  paid  to  provide  a  retirement 
benefit  for  that  employee  and  are  to  be  invested  in  regulated 
investment  company  stock  to  be  held  in  that  custodial 
account. 

"(B)  Account  treated  as  plan. — For  purposes  of  this 
title,  a  custodial  account  which  satisfies  the  requirements  of 
section  401(f)(2)  shall  be  treated  as  an  organization  de- 
scribed in  section  401(a)  solely  for  purposes  of  subchapter 
F  and  subtitle  F  with  respect  to  amounts  received  by  it  (and 
income  from  investment  thereof) . 

"(C)  Regulated  investment  company. — For  purposes  of 
this  paragraph,  the  term  'regulated  investment  company' 
means  a  domestic  corporation  which  is  a  regulated  investment 
company  within  the  meaning  of  section  851  (a),  and  which  is- 
sues only  redeemable  stock.'''' 

(f)  Insured  Credit  Unions. — Effective  as  of  January  1,  1974,  the 
last  sentence  of  section  401(d)  (1)  is  amended  by  striking  out  "sec- 
tion 581,"  and  inserting  in  lieu  thereof  "section  581,  an  insured  credit 
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union  (within  the  meaning  of  section  101(6)  of  the  Federal  Credit 
Union  Act)". 

(g)  Public  Inspection  of  Certain  Information  With  Respect 
to  Pension,  Profit-Sharing,  and  Stock  Bonus  Plans. — 

(1)  Amendment  of  section  6104(a). — Paragraph  (1)  of  section 
6104(a)  (relating  to  public  inspection  of  applications  for  tax  ex- 
emption) is  amended— 

(A)  by  redesignating  subparagraph  (B)  as  subparagraph 
(D)  and  by  inserting  after  subparagraph  (A)  the  following 

new  subparagraphs : 

"(B)  Pension,  etc.,  plans. — The  following  shall  be  open 
to  public  inspection  at  such  times  and  in  such  places  as  the 
Secretary  or  his  delegate  may  prescribe : 

"(i)  any  application  filed  with  respect  to  the  qualifica- 
tion of  a  pension,  profit-sharing,  or  stock  bonus  plan 
under  section  401(a),  403(a),  or  405(a),  an  individual 
retirement  account  described  in  section  408(a),  or  an 
individual  retirement  annuity  described  in  section 
408(h), 

"(ii)  any  application  filed  with  respect  to  the  exemp- 
tion from  tax  under  section  501(a)  of  an  organization 
forming  part  of  a  plan  or  account  referred  to  in 
clause  (i), 

"(Hi)  any  papers  submitted  in  support  of  an  applica- 
tion referred  to  in  clause  (i)  or  (ii),  and 

"(iv)  any  letter  or  other  document  issued  by  the  In- 
ternal Revenue  Service  and  dealing  with  the  qualifica- 
tion referred  to  in  clause  (i)  or  the  exemption  from  tax 
referred  to  in  clause  (ii). 
Except  in  the  case  of  a  plan  participant,  this  subparagraph 
shall  not  apply  to  any  plan  referred  to  in  clause  (i)  having 
not  more  than  25  participants. 

"(C)  Certain  names  and  compensation  not  to  be  opened 
to  public  inspection. — In  the  case  of  any  application,  docu- 
ment, or  other  papers,  referred  to  in  subparagraph  (B),  in- 
formation from  which  the  compensation  (including  deferred 
compensation)  of  any  individual  may  be  ascertained  shall 
not  be  opened  to  public  inspection  under  subparagraph  (B) ." 

(B)  The  heading  of  subparagraph  (A)  of  section  6104(a) 
(1)  is  amended  to  read  as  follows : 

"(A)  Organizations  described  in  section  501. — ". 

(C)  The  heading  of  subparagraph  (D)  of  section  6104(a) 
(1)  as  redesignated  by  subparagraph  (A)  of  this  para- 
graph) is  amended  to  read  as  follows : 

"(D)  Withholding  of  certain  other  information. — ". 

(D)  Subparagraph  (D)  of  section  6104(a)  (1)  (as  so  re- 
designated) is  amended  by  striking  out  "subparagraph  (A ) " 
each  place  it  appears  and  inserting  in  lieu  thereof  "subpara- 
graph (A)  or  (By\ 

(2)  Amendment  of  section  6104(a)(2). — Subparagraph  (A)  of 
section  6104(a)  (2)  is  amended  by  adding  at  the  end  thereof  "any 
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application  referred  to  in  subparagraph  (B)  of  subsection  (a) 
{1)  of  this  section,  and". 

(8)  Amendment  of  section  6104(b). — Section  6104(b)  (relating 
to  inspection  of  annual  information  returns)  is  amended  by  strik- 
ing out  "and  6056"  and  inserting  in  lieu  thereof  "6056,  and  6058". 
(4)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  applications  filed  (or  documents  issued)  after 
the  date  of  enactment  of  this  Act. 
(h)  Publicity  of  Returns. — Effective  on  the  date  of  the  enactment 
of  this  Act,  section  6103  (relating  to  publicity  of  returns  and  dis- 
closure of  information  as  to  persons  filing  income  tax  returns)   is 
amended  by  adding  at  the  end  thereof  a  new  subsection  (g)  to  read 
as  follows : 

"(g)  Disclosure  of  Information  With  Respect  to  Deferred 
Compensation  Plans. — The  Secretary  or  his  delegate  is  authorized  to 
furnish — 

"  (1)  returns  with  respect  to  any  tax  imposed  by  this  title  or 
information  with  respect  to  such  returns  to  the  proper  officers  and 
employees  of  the  Department  of  Labor  and  the  Pension  Benefit 
Guaranty  Corporation  for  purposes  of  administration  of  Titles  I 
and  IV  of  the  Employee  Retirement  Income  Security  Act  of 
1974,  and 

"(#)  registration  statements  (as  described  in  section  6057)  and 
information  with  respect  to  such  statements  to  the  proper  officers 
and  employees  of  the  Department  of  Health,  Education,  and 
Welfare  for  purposes  of  administration  of  section  1131  of  the 
Social  Security  Act." 
(i)  Certain  Puerto  Rican  Pension,  Etc.,  Plans  To  Be  Exempt 
From  Tax  Under  Section  501  (a) . — 

(1)  General  rule. — Effective  for  taxable  years  beginning  after 
December  31, 1973,  for  purposes  of  section  501  (a)  of  the  Internal 
Revenue  Code  of  1954  (relating  to  exemption  from  tax),  any 
trust  forming  part  of  a  pension,  profit-sharing,  or  stock  bonus 
plan  all  of  the  participants  of  which  are  residents  of  the  Com- 
monwealth of  Puerto  Rico  shall  be  treated  as  an  organization 
described  in  section  401(a)  of  such  Code  if  such  trust — 

(A )  for-ms  part  of  a  pension,  profit-sharing,  or  stock  bonus 
plan,  and 

(B)  is  exempt  from  income  tax  under  the  laws  of  the 
Commomvealth  of  Puerto  Rico. 

(2)  Election  to  have  provisions  of,  and  amendments  made 
by,  title  ii  of  this  act  apply. 

(A)  If  the  administrator  of  a  pension,  profit-sharing,  or 
stock  bonus  plan  which  is  created  or  organized  in  Puerto 
Rico  elects,  at  such  time  and  in  such  manner  as  the  Secre- 
tary of  the  Treasury  may  require,  to  have  the  provisions  of 
this  paragraph  apply,  for  plan  years  beginning  after  the  date 
of  election  any  trust  forming  a  part  of  such  plan  shall  be 
treated  as  a  trust  created  or  organized  in  the  TJnited  States 
for  purposes  of  section  401(a)  of  the  Internal  Revenue  Code 
of  1954. 
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(B)  An  election  under  subparagraph  (A),  once  made,  is 
irrevocable. 

(C)  This  paragraph  applies  to  plan  years  beginning  after 
the  date  of  enactment  of  this  Act. 

(D)  The  source  of  any  distributions  made  under  a  plan 
which  makes  an  election  under  this  paragraph  to  participants 
and  beneficiaries  residing  outside  of  the  United  States  shall 
be  determined,  for  purposes  of  subchapter  N  of  chapter  1  of 
the  Internal  Revenue  Code  of  195 U,  by  the  Secretary  of  the 
Treasury  in  accordance  with  regulations  prescribed  by  him. 
For  purposes  of  this  subparagraph  the  United  States  means 
the  United  States  as  defined  in  section  7701(a)  (9)  of  the  In- 
ternal Revenue  Code  of  1954- 

(j)  Year  of  Deduction  for  Certain  Employer  Contributions 
for  Severance  Payments  Required  by  Foreign  Law. — Effective 
for  taxable  years  beginning  after  December  31, 1973,  if — 

(1)  an  employer  is  engaged  in  a  trade  or  business  vn  a  foreign 
country, 

(2)  such  employer  is  required  by  the  laws  of  that  country  to 
make  payments,  based  on  periods  of  service,  to  its  employees  or 
their  beneficiaries  after  the  employees''  retirement,  death,  or  other 
separation  from  the  service,  and 

(3)  such  employer  establishes  a  trust  {whether  organized 
within  or  outside  the  United  States)  for  the  purpose  of  funding 
the  payments  required  by  such  law, 

then,  in  determining  for  purposes  of  paragraph  (5)  of  section  J^01f.(a) 
of  the  Internal  Revenue  Code  of  1954  the  taxable  year  in  which  any 
contribution  to  or  under  the  plan  is  includible  in  the  gross  income  of 
the  nonresident  alien  employees  of  such  employer,  such  paragraph 
(5)  shall  be  treated  as  not  requiring  that  separate  accounts  be  main- 
tained for  such  nonresident  alien  employees. 

(k)  Receipts  for  Employees. — Section  6051  (relating  to  receipts 
for  employees)  is  amended  by  inserting  after  "exemption,"  in  subsec- 
tion^  (a)  the  following:  "or  every  employer  engaged  in  a  trade  or 
business  who  pays  remuneration  for  services  performed  by  an  em- 
ployee, including  the  cash  value  of  such  remuneration  paid  in  any 
medium  other  than  cash". 

SEC.  1023.  RETROACTIVE  CHANGES  IN  PLAN. 

Section  lfll(b)  {relating  to  certain  retroactive  changes  in  plan)  is 
amended  to  read  as  follows : 

"(b)  Certain  Retroactive  Changes  in  Plan. — A  stock  bonus, 
pension,  profit-sharing,  or  annuity  plan  shall  be  considered  as  satisfy- 
ing the  requirements  of  subsection  (a)  for  the  period  beginning  with 
the  date  o-n  which  it  was  put  into  effect,  or  for  the  period  beginning 
with  the  earlier  of  the  date  on  lohich  there  was  adopted  or  put 
into  effect  any  amendment  which  caused  the  plan  to  fail  to  satisfy  such 
requirements,  and  ending  with  the  time  prescribed  by  law  for  filing 
the  return  of  the  employer  for  his  taxable  year  in  which  such  plan  or 
amendment  v;as  adopted  (including  extensions  thereof)  or  such  later 
time  as  the  Secretary  or  his  delegate  may  designate,  if  all  provisions 
of  the  plan  which  are  necessary  to  satisfy  such  requirements  are  in 
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effect  by  the  end  of  such  period  and  have  been  made  effective  for  all 
purposes  for  the  whole  of  such  period." 
SEC.  1024.  EFFECTIVE  DATES. 

Except  as  otherwise  provided  in  section  1021,  the  amendments  made 
by  section  1021  shall  apply  to  plan  years  to  which  part  I  applies. 
Except  as  otherwise  provided  in  section  1022,  the  amendments  made 
by  section  1022  shall  apply  to  plan  years  to  which  part  I  applies. 
Section  1023  shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

PART  3— REGISTRATION  AND  INFORMATION 

SEC.  1031.  REGISTRATION  AND  INFORMATION. 

(a)  Annual  Registration  and  Information  Returns. — Part 
III  of  subchapter  A  of  chapter  61  (relating  to  information  returns) 
is  amended  by  adding  at  t/te  end  thereof  the  following  new  subpart: 

"SUBPART  E— REGISTRATION  OF  AND  INFORMATION 
CONCERNING  PENSION,  ETC.,  PLANS 

"Sec.  6057.  Annual  registration,  etc. 

"Sec.  605S.  Information  required  in  connection  with  certain  plans  of  de- 
ferred compensation. 
"Sec.  6059.  Periodic  report  by  actuary. 

"SEC.  6057.  ANNUAL  REGISTRATION,  ETC. 

"(a)  Annual  Registration. — 

"(1)  General  rule. — Within  such  period  after  the  end  oj  a 
plan  year  as  the  Secretary  or  his  delegate  may  by  regulations 
prescribe,  the  plan  administrator  (within  the  meaning  of  rection 
4-H(g))  of  each  plan  to  which  the  vesting  standards  of  section 
203  of  part  2  of  subtitle  B  of  title  I  of  the  Employee  Retirement 
Income  Security  Act  of  197 \  applies  for  such  plan  year  shall  file 
a  registration  statement  with  the  Secretary  or  his  delegate. 

"{2)  Contents. — The  registration  statement  required  by  para- 
graph (1)  shall  set  forth — 

"  ( A )   the  name  of  the  plan, 

"(B)   the  name  and  address  of  the  plan  administrator, 
"(C)  the  name  and  taxpayer  identifying  number  of  each 
participant  in  the  plan — 

"(i)  who,  during  such  plan  year,  separated  from  the 
service  covered  by  the  plan, 

"  (ii)  who  is  entitled  to  a  deferred  vested  benefit  under 
the  plan  as  of  the  end  of  such  plan  year,  and 

"('Hi)  with  respect  to  whom  retirement  benefits  were 
not  paid  under  the  plan  during  such  plan  year, 
"(D)   the  nature,  amount,  and  form  of  the  deferred  vested 
benefit  to  which  such  participant  is  entitled,  and 

"(E)  such  othxr  information  as  the  Secretary  or  his  dele- 
gate may  require. 
At  the  time  he  files  the  registration  statement  under  this  subsec- 
tion, the  plan  administrator  shall  furnish  evidence  satisfactory 
to  the  Secretary  or  his  delegate  that  he  has  complied  with  the 
requirement  contained  in  subsection  (e). 
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"(b)  Notification  of  Change  in  Status. — Any  plan  administrator 
required  to  register  under  subsection  (a)  shall  also  notify  the  Secre- 
tary or  his  delegate,  at  such  time  as  may  be  prescribed  by  regulations, 
of— 

"  (1)  any  change  in  the  name  of  the  plan, 

"(2)  any  change  in  the  name  or  address  of  the  plan  adminis- 
trator, 
"  (3)  the  termination  of  the  plan,  or 

1  (4)  the  merger  or  consolidation  of  the  plan  with  any  other 
plan  or  its  division  into  two  or  more  plans. 
"(c)   Voluntary  Reports. — To  the  extent  provided  in  regulations 
prescribed  by  the  Secretary  or  his  delegate,  the  Secretary  or  his  dele- 
gate may  receive  from — 

"  (1)  any  plan  to  which  subsection  (a)  applies,  and 
"(2)  any  other  plan  (including  any  governmental  plan  or 
or  church  plan  (within  the  meaning  of  section  £1 It) ) , 
such  information  (including  information  relating  to  plan  years  be- 
ginning before  January  1,  1974)  a#  the  plan  administrator  may  wish 
to  file  with  respect  to  the  deferred  vested  benefit  rights  of  any  par- 
ticipant separated  from  the  service  covered  by  the  plan  during  any 
plan  year. 

"(d)  Transmission  of  Information  to  Secretary  of  Health, 
Education,  and  Welfare. — The  Secretary  or  his  delegate  shall 
transmit  copies  of  any  statements,  notifications,  reports,  or  other 
information  obtained  by  him  under  this  section  to  the  Secretary  of 
Health,  Education,  and  Welfare. 

"(e)  Individual  Statement  to  Participant. — Each  plan  ad- 
ministrator required  to  file  a  registration  statement  under  subsection 
(a)  shall,  before  the  expiratimi  of  the,  time  prescribed  for  the  filing 
of  such  registration  statement,  also  furnish  to  each  participant  de- 
scribed in  subsection  (a)  (2)  (C)  an  individual  statement  setting  forth 
the  information  with  respect  to  such  participant  required  to  be  con- 
tained in  such  registration  statement. 
"(f)  Regulations. — 

"(1)  In  general. — The  Secretary,  after  consultation  with  the 
Secretary  of  Health,  Education,  and  Welfare,  may  prescribe  such 
regulations  as  may  be  necessary  to  carry  out  the  provisions  of  this 
section. 

"(2)  Plans  to  which  more  than  one  employer  contributes. — 
This  section  shall  apply  to  any  plan  to  which  more  than  one  em- 
ployer is  required  to  contribute  only  to  the  extent  provided  in  reg- 
ulations prescribed  under  this  subsection. 

"(g)  Cross  References. — 

"For  provisions  relating  to  penalties  for  failure  to  register  or  furnish 
statements  required  by  this  section,  see  section  6652(e)  and  section 


"For  coordination  between  Department  of  the  Treasury  and  the  De- 
partment of  Labor  with  regard  toadministration  of  this  section,  see 
section  3004  of  the  Employee  Retirement  Income  Security  Act  of  1974. 

"SEC.  6058.  INFORMATION  REQUIRED  IN  CONNECTION  WITH  CERTAIN 
PLANS  OF  DEFERRED  COMPENSATION. 

"(a)  In  General. — Every  employer  who  maintains  a  pension,  annu- 
ity, stock  bonus,  profit-sharing,  or  other  funded  plan  of  deferred  com- 
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pensation  described  in  part  I  of  subchapter  D  of  chapter  1,  or  the  plan 
administrator  (within  the  meaning  of  section  414(g))  of  the  plan, 
shall  file  an  annual  return  stating  such  information  as  the  Secretary 
or  his  delegate  may  by  regulations  prescribe  with  respect  to  the  quali- 
fication, financial  condition,  and  operations  of  the  plan;  except  that, 
in  the  discretion  of  the  Secretary  or  his  delegate,  the  employer  may  be 
relieved  from  stating  in  its  return  any  information  which  is  reported 
in  other  returns. 

"(b)  Actuarial  Statement  in  Case  of  Mergers,  Etc. — Not  less 
than  SO  days  before  a  merger,  consolidation,  or  transfer  of  assets  or 
liabilities  of  a  plan  described  in  subsection  (a)  to  another  plan,  the 
plan  administrator  (within  the  meaning  of  section  414(9))  shall  file 
an  actuarial  statement  of  valuation  evidencing  compliance  with  the 
requirements  of  section  401  (a)  (12) . 

"(c)  Employer. — For  purposes  of  this  section,  the  term  'employer' 
includes  a  person  described  in  section  401(c)(4)  a>nd  an  individual 
who  establishes  an  individual  retirement  account  or  annuity  described 
in  section  408. 

"(d)  Cross  References. — 

"For  provisions  relating  to  penalties  for  failure  to  file  a  return  re- 
quired by  this  section,  see  section  6652(f). 

"For  coordination  between  the  Department  of  the  Treasury  and  the 
Department  of  Labor  with  respect  to  the  information  required  under 
this  section,  see  section  3004  of  title  III  of  the  Employee  Retirement 
Income  Security  Act  of  1974.". 

(b)  Sanctions. — 

(1)  Failure  to  file  registration  statements  or  notifica- 
tion OF   CHANGE   IN  STATUS. 

(A )  Section  6652  (relating  to  failure  to  file  certain  infor- 
mation returns)  is  amended  by  redesignating  subsection  (e) 
as  subsection  (g)  and  by  inserting  after  subsection  (d)  the 
following  new  subsections : 
"(e)  Annual  Registration  and  Other  Notification  by  Pen- 
sion Plan. — 

"(1)  Registration. — In  the  case  of  any  failure  to  file  a  regis- 
tration statement  required  under  section  6057(a)  (relating  to 
annual  registration  of  certain  plans)  which  includes  all  partici- 
pants required  to  be  included  in  such  statement,  on  the  date  pre- 
scribed therefor  (determined  without  regard  to  any  extension  of 
time  for  filing),  unless  it  is  shown  that  such  failure  is  due  to  rea- 
sonable cause,  there  shall  be  paid  (on  notice  and  demand  by  the 
Secretary  or  his  delegate  and  in  the  same  manner  as  tax)  by  the 
person  failing  so  to  file,  an  amoxvnt  equal  to  $1  for  each  partici- 
pant with  respect  to  whom  there  is  a  failure  to  file,  multiplied  by 
the  number  of  days  during  ivhich  such  failure  continues,  but  the 
total  amount  imposed  under  this  paragraph  on  any  person  for  any 
failure  to  file  with  respect  to  any  plan  year  shall  not  exceed 
$5,000. 

"(2)  Notification  of  change  of  status. — In  the  case  of 
failure  to  file  a  notification  required  under  section  6057(b)  (relat- 
ing to  notification  of  change  of  status)  on  the  date  prescribed 
therfor  (determined  with  regard  to  any  extension  of  time  for 
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filing),  unless  it  is  shown  that  such  failure  is  due  to  reasonable 
cause,  there  shall  be  paid  (on  notice  and  demand  by  the  Secretary 
or  his  delegate  and  in  the  same  manner  as  tax)  by  the  person 
failing  so  to  file,  $1  for  each  day  during  which  such  failure  con- 
tinues, but  the  total  amounts  imposed  under  this  paragraph  on 
any  person  for  failure  to  file  any  notification  shall  not  exceed 
$1,000. 
"(/)  Information  Required  in  Connection  With  Certain  Plans 
of  Deferred  Compensation. — In  the  case  of  failure  to  file  a  return  or 
statement  required  under  section  6058  (relating  to  information  re- 
quired in  connection  with  certain  plans  of  deferred  compensation)  or 
604.7  (relating  to  information  relating  to  certain  trusts  and  annuity 
and  bond  purchase  plans)  on  the  date  and  in  the  manner  prescribed 
therefor  (determined  with  regard  to  any  extension  of  time  for  filing) , 
unless  it  is  shown  that  such  failure  is  due  to  reasonable  cause,  there  shall 
be  paid  (on  notice  and  demand  by  the  Secretary  or  his  delegate  and  in 
the  same  manner  as  tax)  by  the  person  failing  so  to  file,  $10  for  each 
day  during  which  such  failure  continues,  but  the  total  amount  im- 
posed under  this  subsection  on  any  person  for  failure  to  file  any 
return  shall  not  exceed  $5,000" 

(B)  (i)  The  section  heading  for  section  6652  is  amended  by 
adding  ,  Registration  Statements,  etc."  before  the  period  at 
the  end  thereof. 

(ii)  The  item  relating  to  section  6652  in  the  table  of  con- 
tents for  subchapter  A  of  chapter  68  is  amended  by  adding 
",  registration  statements,  etc."  before  the  period  of  the  end 
thereof. 
(2)  Failure  to  furnish  statement  to  participant. — 

(A)  Subchapter  B  of  chapter  68  (relating  to  assessable 
penalties)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  section: 

"SEC.    6690.    FRAUDULENT    STATEMENT    OR    FAILURE    TO    FURNISH 
STATEMENT  TO  PLAN  PARTICIPANT. 

uAny  person  required  under  section  6057(e)  to  furnish  a  statement 
to  a  participant  who  willfully  furnishes  a  false  or  fraudulent  state- 
ment^ or  who  willfully  fails  to  furnish  a  statement  in  the  manner,  at 
the  time,  and  showing  the  information  required  under  section  6057(e), 
or  regulations  prescribed  thereunder,  shall  for  each  such  act,  or  for 
each  such  failure,  be  subject  to  a  penalty  under  this  subchapter  of  $50, 
which  shall  be  assessed  and  collected  in  the  same  manner  as  the  tax  on 
employers  imposed  by  section  Sill." 

(B)  The  table  of  sections  for  such  subchapter  B  is  amended 
by  adding  at  the  end  thereof  the  following  new  item : 

"Sec.  6690.  Fraudulent  statement  or  failure  to  furnish  statement  to  plan 
participant." 

(c)  Clerical  Amendments. — 

(/)   The  table  of  subparts  for  such  part  III  is  amended  by 
adding  at  the  end  thereof  the  following  : 
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"Subpart  E.  Registration  of  and  information  oonoeming  pension,  etc., 
plans." 

(2)  Section  6033{c)  (relating  to  cross  references)  is  amended 
by  adding  at  the  end  thereof  the  following  : 

"For  provisions  relating  to  information  required  in  connection  with 
certain  plans  of  deferred  compensation,  see  section  6058." 

(3)  Subsection  (d)  of  section  604.7  (relating  to  information 
with  respect  to  certain  trusts  and  annuity  and  bond  purchase 
plans)  is  amended  to  read  as  follows : 

"(d)  Cross  References. — 

"(1)  For  provisions  relating  to  penalties  for  failure  to  file  a  return  re- 
quired by  this  section,  see  section  6652  (f). 

"(2)  For  criminal  penalty  for  furnishing  fraudulent  information,  see  sec- 
tion 7207." 

SEC.   1032.   DUTIES   OF  SECRETARY   OF  HEALTH,  EDUCATION,  AND 
WELFARE. 

Title  XI  of  the  Social  Security  Act  (relating  to  general  provisions) 
is  amended  by  adding  at  the  end  of  part  A  thereof  the  following  new 
section : 

"NOTIFICATION  OF  SOCIAL  SECURITY  CLAIMANT  WITH  RESPECT  TO  DEFERRED 

VESTED  BENEFITS 

Sec.  1131.  (a)  Whenever— 

"(1)  the  Secretary  makes  a  finding  of  fact  and  a  decision 
as  to — 

"  ( A )  the  entitlement  of  any  individual  to  monthly  benefits 
under  section  202,  223,  or  228, 

"(B)  the  entitlement  of  any  individual  to  a  lump-sum 
death  payment  payable  under  section  202  (i)  on  account  of 
the  death  of  any  person  to  whom  such  individual  is  related 
by  blood,  marriage,  or  adoption,  or 

"(C)  the  entitlement  under  section  226  of  any  individual 
to  hospital  insurance  benefits  under  part  A  of  title  XV III,  or 
"(2)  the  Secretary  is  requested  to  do  so — 

"  (A )  by  any  individual  with  respect  to  whom  the  Secre- 
tary holds  information  obtained  under  section  6057  of  the 
Internal  Revenue  Code  of  1954,  or 

"(B)  in  the  case  of  the  death  of  the  individual  referred 
to  m  subparagraph  (A),  by  the  individual  who  would  be 
entitled  to  payment  under  section  204(d)  of  this  Act, 
he  shall  transmit  to  the  individual  referred  to  in  paragraph  (1) 
or  the  individual  making  the  request  under  paragraph  (2)  any 
information,  as  reported  by  the  employer,  regarding  any  deferred 
vested  benefit  transmitted  to  the  Secretary  pursuant  to  such  sec- 
tion 6057  with  respect  to  the  individual  referred  to  in  paragraph 
(1)  or  (2)  (A)  or  the  person  on  whose  wages  and  self -employment 
income  entitlement  (or  claim  of  entitlement)  is  based. 
"(b)(1)  For  purposes  of  section  201(g)  (1),  expenses  incurred  in 
the  administration  of  subsection  (a)  shall  be  deemed  to  be  expenses 
incurred  for  the  administration  of  title  II. 
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"  (2)  There  are  hereby  authorized  to  be  appropriated  to  the  Federal 
Old-Age  and  Survivors  Insurance  Trust  Fund  for  each  fiscal  year 
(convmencing  with  the  fiscal  year  ending  June  30,  19? %)  such  sums 
as  the  Secretary  deems  necessary  on  account  of  additional  adminis- 
trative expenses  resulting  from  the  enactment  of  the  provisions  of  sub- 
section (a)." 

SEC.  1033.  REPORTS  BY  ACTUARIES. 

(a)  Reports  by  Actuaries. — Subpart  E  oj  part  III  of  subchapter 
A  of  chapter  61  (relating  to  registration  of  and  information  concern- 
ing pension,  etc.,  plans)  as  added  by  section  7031  (a,)  of  this  Act,  is 
amended  by  adding  at  the  end  thereof  the  following  new  section: 

"SEC.  6059.  PERIODIC  REPORT  OF  ACTUARY. 

u{a)  General  Rule. — The  actuarial  report  described  in  subsection 
(b)  shall  be  filed  by  the  plan  administrator  (as  defined  in  section 
414(g) )  of  each  defined  benefit  plan  to  which  section  412  applies,  for 
the  first  plan  year  for  which  section  412  applies  to  the  plan  and  for 
each  third  plan  year  thereafter  (or  more  frequently  if  the  Secretary 
or  his  delegate  determines  that  more  frequent  reports  are  necessary) . 
"(b)  Actuarial  Eeport. — The  actuarial  report  of  a  plan  required 
by  subsection  (a)  shall  be  prepared  and  signed  by  an  enrolled  actuary 
(within  the  meaning  of  section  7701(a)  (35))  and  shall  contain — 
"  (1)  a  description  of  the  funding  method  and  actuarial  assump- 
tions used  to  determine  costs  under  the  plan, 

"  (2)  a  certification  of  the  contribution  necessary  to  reduce  the 
accumulated  funding  deficiency  (as  defined  in  section  412(a)) 
to  zero, 
"(3)   a  statement — 

"(A)  that  to  the  best  of  his  knowledge  the  report  is  com- 
plete and  accurate,  and 

"(B)  the  requirements  of  section  412(c)   (relating  to  rea- 
'    sonable  actuarial  assumptions)  have  been  complied  with, 
"(4)  such  other  information  as  may  be  necessary  to  fully  and 
fairly  disclose  the  actuarial  position  of  the  plan,  and 

"(5)  such  other  information  regarding  the  plan  as  the  Secre- 
tary or  his  delegate  may  by  regulations  require. 
"(c)    Time  and  Manner  of  Filing. — The  actuarial  report  and 
statement  required  by  this  section  shall  be  filed  at  the  time  and  in  the 
manner  provided  by  regulations  prescribed  by  the  Secretary  or  his 
delegate. 
"(d)  Cross  Reference. — 

"For  coordination  between  the  Department  of  the  Treasury  and  the 
Department  of  Labor  with  respect  to  the  report  required  to  be  filed 
under  this  section,  see  section  3004  of  title  III  of  the  Employee  Retire- 
ment Income  Security  Act  of  1974.". 

(b)  Assessable  Penalties. — Subchapter  B  of  chapter  68  (relating 
to  assessable  penalties)  is  amended  by  adding  at  the  end  thereof  the 
following  new  section : 

"SEC.  6692.  FAILURE  TO  FILE  ACTUARIAL  REPORT. 

"The  plan  administrator  (as  defined  in  section  414(g) )  of  each  de- 
fined benefit  plan  to  which  section  41%  applies  who  fails  to  file  the 
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report  required  by  section  6059  at  the  time  and  in  the  manner  required 
by  section  6059,  shall  pay  a  penalty  of  $1^00  for  each  such  failure 
unless  it  is  shown  that  such  failure  is  due  to  reasonable  cause." 

(c)  Consolidation  of  Actuarial  Reports. — The  Secretary  of  the 
Treasury  and  the  Secretary  of  Labor  shall  take  such  steps  as  may  be 
necessary  to  assure  coordination  to  the  maximum  extent  feasible  be- 
tween the  actuarial  reports  required  by  section  6059  of  the  Internal 
Revenue  Code  of  1954  and  by  section  103(d)  of  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974- 

(d)  Clerical  Amendment. — The  table  of  sections  for  subchapter  B 
of  chapter  68  is  amended  by  adding  at  the  end  thereof  the  following 
new  item: 

"Sec.  6692.  Failure  to  file  actuarial  report.". 
SEC.  1034.  EFFECTIVE  DATES. 

This  part  shall  take  effect  upon  the  date  of  the  enactment  of  this 
Act;  except  that — 

(1)  the  requirements  of  section  6059  of  the  Internal  Revenue 
Code  of  1954  shall  apply  only  with  respect  to  plan  years  to  which 
part  I  of  this  title  applies, 

(2)  the  requirements  of  section  6057  of  such  Code  shall  apply 
only  with  respect  to  plan  years  beginning  after  December  81, 1975, 

(3)  the  requirements  of  section  6058(a)  of  such  Code  shall 
apply  only  with  respect  to  plan  years  beginning  after  the  date  of 
the  enactment  of  this  Act,  and 

(4)  the  amendments  made  by  section  1032  shall  take  effect  on 
January  1, 1978. 

"PART  4— DECLARATORY  JUDGMENTS  RELATING  TO 
QUALIFICATION  OF  CERTAIN  RETIREMENT  PLANS 

SEC.  1041.  TAX  COURT  PROCEDURE. 

(a)  In  General. — Subchapter  C  of  chapter  76  (relating  to  the  Tax 
Court)  is  amended  by  adding  at  the  end  thereof  the  following  new 
part : 

"PART  IV— DECLARATORY  JUDGMENTS  RELATING  TO 
QUALIFICATION  OF  CERTAIN  RETIREMENT  PLANS 

''Sec.  7476.  Declaratory  judgments. 
"SEC.  7476.  DECLARATORY  JUDGMENTS. 

u{a)  Creation  of  Remedy. — In  a  case  of  actual  controversy  in- 
volving— 

"(7)  a  determination  by  the  Secretary  or  his  delegate  with  re- 
spect to  the  initial  qualification  or  continuing  qualification  of  a 
retirement  plan  under  subchapter  D  of  chapter  1,  or 

"  (2)  a  failure  by  the  Secretary  or  his  delegate  to  make  a  deter- 
mination with  respect  to — 

"  (A )  such  initial  qualification,  or 

"(B)  such  continuing  qualification  if  the  controversy  arises 
from  a  plan  amendment  or  plan  termination, 
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upon  the  fling  of  an  appropriate  pleading,  the  United  States  Tax 
Court  may  make  a  declaration  with  respect  to  such  initial  quali- 
fication or  continuing  qualification.  Any  such  declaration  shall 
have  the  force  and  effect  of  a  decision  of  the  Tax  Court  and  shall 
be  reviewable  as  such. 
"(b)  Limitations. — 

"(1)  Petitioner. — A  pleading  may  be  filed  under  this  section 
only  by  a  petitioner  who  is  the  employer,  the  plan  administrator, 
an  employee  who  has  qualified  under  regulations  prescribed  by  the 
Secretary  or  his  delegate  as  an  interested  party  for  purposes  of 
pursuing  administrative  remedies  within  the  Internal  Revenue 
Service,  or  the  Pension  Benefit  Guaranty  Corporation. 

11  {2)  Notice. — For  purposes  of  this  section,  the  filing  oj  a  plead 
ing  by  any  petitioner  may  be  held  by  the  Tax  Court  to  be  prema- 
ture, unless  the  petitioner  establishes  to  the  satisfaction  of  the  court 
tliat  he  has  complied  with  the  requirements  prescribed  by  regula- 
tions of  the  Secretary  or  his  delegate  with  respect  to  notice  to 
other  interested  parties  of  the  filing  of  the  request  for  a  determi- 
nation referred  to  in  subsection  (a). 

"(3)  Exhaustion  of  administrative  remedies. — The  Tax 
Court  shall  not  issue  a  declaratory  judgment  or  decree  under  this 
section  in  any  proceeding  unless  it  determines  that  the  petitioner 
has  exhausted  administrative  remedies  available  to  him  within  the 
Internal  Revenue  Service.  A  petitioner  shall  not  be  deemed  to 
have  exhausted  his  administrative  remedies  with  respect  to  a 
failure  by  the  Secretary  or  his  delegate  to  make  a  determination 
with  respect  to  initial  qualification  or  continuing  qualification  of 
a  retirement  plan  before  the  expiration  of  270  days  after  the  re- 
quest for  such  determination  was  made. 

(4)  Plan  put  into  effect. — No  proceeding  may  be  maintained 
under  this  section  unless  tlie  plan  (and,  in  the  case  of  a  contro- 
versy involving  the  continuing  qualification  of  the  plan  because 
of  an  amendment  to  the  plan,  the  amendment)  with  respect  to 
which  a  decision  of  the  Tax  Court  is  sought  lias  been  put  into 
effect  before  the  filing  of  the  pleading.  A  plan  or  amendment  sliall 
not  be  treated  as  not  being  in  effect  merely  because  under  the  plan 
the  funds  contributed  to  the  plan  may  be  refunded  if  the  plan 
{or  the  plan  as  so  amended)  is  found  to  be  not  qualified. 

"(5)  Time  for  bringing  action. — Ij  the  Secretary  or  his 
delegate  sends  by  certified  or  registered  mail  notice  of  his  deter- 
mination with  respect  to  the  qualification  of  the  plan  to  the  per- 
sons referred  to  in  paragraph  (1)  (or,  in  the  case  of  employees 
referred  to  in  paragraph  (l),to  any  individual  designated  under 
regulations  prescribed  by  the  Secretary  or  his  delegate  as  a  repre- 
sentative of  such  employee) ,  no  proceeding  may  be  initiated  under 
this  section  by  any  person  unless  the  pleading  is  filed  before  the 
ninety-first  day  after  the  day  after  such  notice  is  mailed  to  such 
person  (or  to  his  designated  representative,  in  the  case  of  an 
employee). 
"(c)  Commissioners. — The  chief  judge  of  the  Tax  Court  may  assign 
proceedings  under  this  section  to  be  heard  by  the  commissioners  of  the 
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court,  and  the  court  may  authorize  a  commissioner  to  make  the  deci- 
sion of  the  court  with  respect  to  such  proceeding,  subject  to  such  condi- 
tions and  review  as  the  court  may  by  rule  provide. 

"(d)  Retirement  Plan. — For  purposes  oj  this  section,  the  term 
'retirement  plan1  means — 

"(1)  a  pension,  profit-sharing,  or  stock  bonus  plan  described 
in  section  401  (a)  or  a  ti*ust  which  is  part  of  such  a  plan, 
"(2)  an  annuity  plan  described  in  section  403 '(a),  or 
"(3)   a  bond  purchase  plan  described  in  section  405(a). 

"(e)  Cross  Reference. — 

"For  provisions  concerning  intervention  by  Pension  Benefit  Guaranty  Cor- 
poration and  Secretary  of  Labor  in  actions  brought  under  this  section  and 
right  of  Pension  Benefit  Guaranty  Corporation  to  bring  action,  see  section 
3001(c)  of  subtitle  A  of  title  III  of  the  Employee  Retirement  Income  Secu- 
rity Act  of  1974." 

(b)  Technical  and  Conforming  Amendments. — 

(1)  Fee  for  filing  petition. — Section  7451  (relating  to  fee 
for  filing  petition)  is  amended  by  striking  out  "deficiency"  and 
inserting  in  lieu  thereof  "deficiency  or  for  a  declaratory  judgment 
under  part  IV  of  this  subchapter". 

(2)  Date  of  decision. — Section  7459(c)  (relating  to  date  of 
decision) .  is  amended  by  inserting  before  the  period  at  the  end  of 
the  first  sentence  the  following:  "or,  in  the  case  of  a  declaratory 
judgment  proceeding  under  part  IV  of  this  subchapter,  the  date 
of  the  court's  order  entering  the  decision". 

(3)  Venue  for  appeal  of  decision. — 

(A)  Section  7482(b)  (1)  (relating  to  venue)  is  amended  by 
striking  out  the  period  at  the  end  of  subparagraph  (B)  and 
inserting  in  lieu  thereof  ",  or"  and  by  inserting  after  subpara- 
graph (B)  the  following  new  subparagraph: 

"(C)  in  the  case  of  a  person  seeking  a  declaratory  decision 
under  section  7476,  the  principal  place  of  business,  or  prin- 
cipal office  or  agency  of  the  employer." 

(B)  Section  7482(b)  (I)  is  further  amended — 

(i)  by  striking  out  "neither  subparagraph  (A)  nor 
(B)  applies"  and  inserting  in  lieu  thereof  "subpara- 
graph (A),  (B),and  (C)  do  not  apply" ;  and 

(ii)  by  inserting  before  the  period  at  the  end  of  the 
last  sentence  thereof  the  following :  "or  as  of  the  time 
the  petition  seeking  a  declaratory  decision  under  section 
7476  was  filed  with  the  Tax  Court". 

(c)  Clerical  Amendment. — The  table  of  parts  for  subchapter  C  of 
chapter  76  (relating  to  the  Tax  Court)  is  amended  by  adding  at  the 
end.  thereof  the  following  new  item: 

"Part  IV. — Declaratory  Judgments  Relating  to  Qualification 
of  Certain  Retirement  Plans." 

(d)  Effective  Date. —  The  amendments  m,ade  by  this  section  shall 
apply  to  pleadings  filed  more  than  1  year  after  the  date  of  the  enact- 
ment of  this  Act. 
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PART  5— INTERNAL  REVENUE  SERVICE 

SEC.  1051.  ESTABLISHMENT  OF  OFFICE. 

(a)  In  General. — Section  7802  (relating  to  Commissioner  of  Inter- 
nal Revenue)  is  amended  to  read  as  follows: 

'SEC.  7802.  COMMISSIONER  OF  INTERNAL  REVENUE;  ASSISTANT  COM- 
MISSIONER (EMPLOYEE  PLANS  AND  EXEMPT  ORGA- 
NIZATIONS. 

"(a)  Commissioner  of  Internal  Revenue.— There  shall  be  in  the 
Department  of  the  Treasury  a  Commissioner  of  Internal  Revenue, 
who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  The  Commissioner  of  Internal  Revenue  shall 
have  such  duties  and  powers  as  may  be  prescribed  by  the  Secretary. 

"(b)  Assistant  Commissioner  for  Employee  Plans  and  Exempt 
Organizations. — There  is  established  within  the  Internal  Revenue 
Service  an  office  to  be  known  as  the  ''Office  of  Employee  Plans  and  Ex- 
empt Organizations'1  to  be  under  the  supervision  and  direction  of  an 
Assistant  Commissioner  of  Internal  Revenue.  As  head  of  the  Office, 
the  Assistant  Commissioner  shall  be  responsible  for  carrying  out  such 
functions  as  the  Secretary  or  his  delegate  may  prescribe  with  respect 
to  organizations  exempt  from  tax  under  section  501(a)  and  with  re- 
spect to  plans  to  ivhich  part  I  of  subchapter  D  of  chapter  1  applies 
(and  with  respect  to  organizations  designed  to  be  exempt  under  such 
section  and  plans  designed  to  be  plans  to  which  such  part  applies).'''' 

(b)  Salaries. — 

(1)  Assistant  commissioner. — Sectixm  5109  of  title  5,  Lnited 
States  Code,  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection: 

"(c)  The  position  held  by  the  employee  appointed  under  section 
7802(b)  of  the  Internal  Revenue  Code  of  195%  is  classified  at  CS-18, 
and  is  in  addition  to  the  number  of  positions  authorized  by  section 
5108(a)  of  this  title." 

(2)  Classification  of  positions  at  as-i6  and  n. — Section 
5108  of  title  5,  United  States  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  new  subsection : 

"(e)  In  addition  to  the  number  of  positions  authorized  by  subsec- 
tion (a),  the  Commissioner  of  Internal  Revenue  is  authorized,  without 
regard  to  any  other  provision  of  this  section,  to  place  a  total  of  20 
positions  in  the  Internal  Revenue  Service  in  GS-16  and  17". 

(c)  Clerical  Amendments. — The  item  relating  to  section  7802  in 
the  table  of  sections  for  subchapter  A  of  chapter  80  is  amended  to  read 
as  follows: 

"Sec.  7802.  Commissioner   of   Internal   Revenue;   Assistant    Commissioner 
{Employee  Plans  and  Exempt  Organizations)." 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  90th  day  after  the  date  of  the  enactment  of  this  Act. 
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SEC.  1052.  AUTHORIZATION  OF  APPROPRIATIONS. 

There  is  authorized  to  be  appropriated  to  the  Department  of  the 
Treasury  for  the  purpose  of  carrying  out  all  functions  of  the  Office  of 
Employee  Plans  and  Exempt  Organizations  for  each  fiscal  year  be- 
ginning after  June  30,  1974,  an  amount  equal  to  the  sum  of — 

(1)  so  much  of  the  collections  from  the  taxes  imposed  under 
section  49^0  of  such  Code  (relating  to  excise  tax  based  on  invest- 
ment income)  as  would  have  been  collected  if  the  rate  of  tax  under 
such  section  was  2  percent  during  the  second  preceding  fiscal  year, 
and 

(#)   the  greater  of — 

(^4)   an  amount  equal  to  the  amount  described  in  para- 
graph (1),  or 
(B)  $30,000,000. 
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Subtitle  B — Other  Amendments  to  the  Internal 
Revenue  Code  Relating  to  Re- 
tirement Plans 

SEC.  2001.  CONTRIBUTIONS  ON  BEHALF  OF  SELF-EMPLOYED  INDI- 
VIDUALS AND  SHAREHOLDER-EMPLOYEES. 

(a)  Increase  in  Maximum  Amount  Deductible  for  Self- 
Employ ed  Individuals. — 

(/)  Paragraph  (I)  of  section  JfO^(e)  (relating  to  special  limi- 
tations for  self-employed  individuals)  is  amended — 

(A )  by  striking  out  "$2^00,  or  10  percent"  and  inserting 
in  lieu  thereof  "$7,500,  or  15  percent'1'',  and 

(B)  by  striking  out  "subject  to  the  provisions  of  para- 
graph (2)"  and  inserting  in  lieu  thereof  "subject  to  para- 
graphs (2)  and  (.£)". 

(2)  Paragraph  (2)  (A)  of  section  li04(e)  is  amended  by  strik- 
ing out  "shall  not  exceed  $2,500,  or  10  percent"  and  inserting  in 
lieu  thereof  "shall  (subject  to  paragraph  (4) )  not  exceed  $7^500, 
or  15  percent". 

(3)  Section  lfi4(e)  is  amended  by  adding  at  the  end  thereof 
the  following  new  paragraph : 

"(4)  Limitations  cannot  be  lower  than  $750  or  100  percent 
of  earned  income. — The  limitations  under  paragraphs  (1)  and 
(2)  (A)  for  any  employee  shall  not  be  less  than  the  lesser  of — 
"(A)  $750,  or 

"  (B)  100  percent  of  the  earned  income  derived  by  such  em- 
ployee from  the  trades  or  businesses  taken  into  account  for 
purposes  of  paragraph  (1)  or  (2)  (A)  as  the  case  may  be.". 

(b)  Increase  in  Maximum  Amount  Deductible  for  Share- 
holder-Employees.— Paragraph  (1)  of  section  1379(b)  (relating  to 
taxability  of  shareholder-employees)  is  amended — 

(1)  by  striking  out  "10  percent"  in  subparagraph  (A)  and  in- 
serting in  lieu  thereof  "15  percent",  and 

(2)  by  striking  out  "$2,500"  in  subparagraph  (B)  and  inserting 
in  lieu  thereof  "$7,500". 

(c)  Only  First  $100,000  of  Annual  Compensation  To  Be  Taken 
Into  Account. — Subsection  (a)  of  section  401  (relating  to  requirements 
for  qualification)  is  amended  by  inserting  after  paragraph  (16)  the 
folloiving  new  paragraph  : 

"(17)  In  the  case  of  a  plan  which  provides  contributions  or 
benefits  for  employees  some  or  all  of  whom  are  employees  within 
the  meaning  of  subsection  (c)(1),  or  are  shareholder-employees 
within  the  meaning  of  section  1379(d) ,  only  if  the  annual  compen- 
sation of  each  employee  taken  into  account  under  the  plan  does 
not  exceed  the  first  $100,000  of  such  compensation." 
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(d)  Defined  Benefit  Plans  for  Self-Employed  Individuals. — 

(1)  Subsection  (a)  of  section  401  is  amended  by  inserting  after 
paragraph  (17)  the  following  new  paragraph : 

"  (18)  In  the  case  of  a  trust  which  is  part  of  a  plan  providing  a 
defined  benefit  for  employees  some  or  all  of  whom  are  employees 
within  the  meaning  of  subsection  (c)  (1).  or  are  shareholder-em- 
ployees within  the  meaning  of  sectiori  1379(d),  only  if  such  plan 
satisfies  the  requirements  of  subsection  (;')." 

(2)  Section  Wl  (relating  to  Qualified  pension,  profit-sharing* 
and  stock  bonus  plans)  is  amended  by  redesignating  subsection 
(j)  as  subsection  (k)  arid  by  inserting  after  subsection  (i)  the  fol- 
lowing new  subsection  : 

"(j)  Defined  Benefit  Plans  Providing  Benefits  for  Self- 
Employ ed  Individuals  and  Shareholder-Employees. — 

"00  In  general. — A  defined  benefit  plan  satisfies  the  require- 
ments of  this  subsection  only  if  the  basic  benefit  accruing  under 
the  plan  for  each  plan  year  of  participation  by  an  employee  within 
the  meaning  of  subsection  (c)  (1)  (or  a  shareholder-employee)  is 
permissible  under  regulations  prescribed  by  the  Secretary  or  his 
delegate  under  this  subsection  to  insure  that  there  will  be  reason- 
able comparability  (assuming  level  funding)  between  the  maxi- 
mum, retirement  bwii+s  which  man  be  provided  wi+h  favorable 
tax  treatment  under  this  title  for  sueh  employees  under — 
"  (A )  defined  contribution  plans, 
"  (B)  defined  benefit  plans,  and 

U(C)  a  combination  of  defined  contribution  plans  and  de- 
fined benefit  plans. 
"(2)  Guidelines  for  regulations. — The  regulations  pre- 
scribed under  this  subsection  shall  provide  that  a  plan  does  not 
satisfy  the  requirements  of  this  subsection  if,  under  the  plan,  the 
basie  benefit  of  any  employee  within  the  meaning  of  subsection 
(c)  (1)  (or  a  shnrpholder-emr^oyee^  may  exceed  the  sum  of  the 
products  for  each  plan  year  of  participation  of — 

"(A)  his  annual  compensation  (not  in  excess  of  $50,000) 
for  such  year,  and 

"(/?)    the  applicable  percentage  determined  under  para- 
graph (3). 
"(3)  Applicable  percentage. — 

"04)  Table. — For  purpose*  of  paragraph  (2),  the  applica- 
ble percentage  for  any  individual  for  any  plan  year  shall 
be  based  on  the  percentage  shoicn  on  the  folloicing  table 
opposite  his  age  when  his  current  period  of  participation  in 
the  plan  began. 

Applicable 
"Age  when  participation  oegati:  percentage 

SO  or  le88 6.5 

35    5.4 

40    4.4 

45    3.6 

50    3.0 

55    2.5 

60  or  over 2.  0 
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"(B)  Additional  requirements. — The  regulations  pre- 
scribed under  this  subsection  shall  include  provisions — 

"  (i)  for  applicable  percentages  for  ages  between  any 
two  ages  shown  on  the  table, 

"(ii)  for  adjusting  the  applicable  percentages  in  the 
case  of  plans  providing  benefits  other  than  a  basic  benefit, 
"  (Hi)  that  any  increase  in  the  rate  of  accrual,  and  any 
increase  in  the  compensation  base  which  may  be  taken 
into  account,  shall,  with  respect  only  to  such  increase, 
begin  a  new  period  of  participation  in  the  plan,  and 
u(iv)  when  appropriate,  in  the  case  of  periods  begin- 
ning after  December  31, 1977,  for  adjustments  in  the  ap- 
plicable percentages  based  on  changes  in  prevailing  in- 
terest and  mortality  rates  occurring  after  1973. 
"(4)    Certain   contributions    and   benefits   may   not   be 
taken   into   account. — A  defined   benefit  plan  which  provides 
contributions  or  benefits  for  owner-employees  does  not  satisfy 
the  requirements  of  this  subsection  unless  such  plan  meets  the 
requirements  of  subsection  (a)  (4)  without  taking  into  account 
contributions  or  benefits  under  chapter  2  {relating  to  tax  on  self- 
employment  income),  chapter  21  (relating  to  Federal  Insurance 
Contributions  Act),  title  II  of  the  Social  Security  Act,  or  any 
other  Federal  or  State  law. 

"(5)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Basic  benefit. — The  term  'basic  benefit7  means  a 
benefit  in  the  form  of  a  straight  life  annuity  commencing  at 
the  later  of — 

"(i)  age  65,  or 

"(ii)  the  day  5  years  after  the  day  the  participant's 
current  period  of  participation  began 
under  a  plan  which  provides  no  ancillary  benefits  and  to  which 
employees  do  not  contribute. 
"(B)       Shareholder-employee. — The      term       'shareholder- 
employee'  has  the  same  meaning  as  when  used  in  section  1379(d). 
"(C)  Compensation. — The  term  'compensation1  means — 

"(i)  in  the  case  of  an  employee  within  the  meaning  of  sub- 
section (c)(1),  the  earned  income  of  such  individual,  or 

"  (ii)  in  the  case  of  a  shareholder-employee,  the  compensa- 
tion received  or  accrued  by  the  individual  from  the  electing 
small  business  corporation. 
"(6)  Special  rules. — Section  404(e)  (relating  to  special  limita- 
tions for  self-employed  individuals )  and  section  1379(b)  (relating 
to  taxability  of  shareholder-employee  beneficiaries)  do  not  apply 
to  a  trust  to  which  this  subsection  applies.". 
(e)   Repeal  of  Existing   Tax   Treatment  of  Excess  Contri- 
butions.— 

(1)  The  last  sentence  of  section  401(d)  (5)  is  amended  to  read 
as  follows:  u Subparagraphs  (A)  and  (B)  do  not  apply  to 
contributions  described  in  subsection  (e)." 
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(2)  Paragraph  (8)  of  section  401(d)  is  repealed. 

(3)  Subsection  (e)  of  section  401  is  amended  to  read  as  follows  : 
"(e)    Contributions    for    Premiums    on    Annuity,    Etc.,    Con- 
tracts—A  contribution  by  the  employer  on  behalf  of  an  owner-employee 
is  described  in  this  subsection  if — 

"(1)  under  the  plan  such  contribution  is  required  to  be  applied 
(directly  or  through  a  trustee)  to  pay  premiums  or  other  consid- 
eration for  one  or  more  annuity,  endoicment,  ar  life  insurance 
contracts  on  the  life  of  such  owner-employee  issued  under  the 
plan, 

"(2)  the  amount  of  such  contribution  exceeds  the  amount  de- 
ductible under  section  404  with  respect  to  contributions  made  by 
the  employer  on  behalf  of  such  owner-employee  under  the  plan, 
and 

"(3)  the  amount  of  such  contribution  does  not  exceed  the  aver- 
age of  the  amounts  which  were  deductible  under  section  404  with 
respect  to  contributions  made  by  the  employer  on  behalf  of  such 
owner- employee  under  the  plan  (or  which  'could  have  been  de- 
ductible if  such  section  had  been  in  effect)  for  the  first  three 
taxable  years  (A )  preceding  the  year  in  which  the  last  such  an- 
nuity, endowment,  or  life  insurance  contract  was  issued  under  the 
plan,  and  (B)  in  which  such  owner-employee  derived  earned  in- 
come from  the  trade  or  business  with  respect  to  which  the  plan  is 
established,  or  for  so  many  of  such  taxable  years  as  such  owner- 
employee  was  engaged  in  such  trade  or  business  and  derived 
earned  income  therefrom. 
In  the  case  of  any  individual  on  whose  behalf  contributions  described 
in  paragraph  (1)  are  made  under  more  than  one  plan  as  an  owrver- 
employee  during  any  taxable  year,  the  preceding  sentence  does  not 
apply  if  the  amount  of  such  contributions  under  all  such  plans  for  all 
such  years  exceeds  $7<500.  Any  contribution  which  is  described  in  this 
subsection  shall,  for  purposes  of  section  4972(b),  be  taken  into  ac- 
count as  a  contribution  made  by  such  owner-employee  as  an  employee 
to  the  extent  that  the  amount  of  such  contribution  is  not  deductible 
under  section  404  for  the  taxable  year,  but  only  for  the  purpose  of 
applying  section  4972(b)  to  other  contributions  made  by  such  owner- 
employee  as  an  employee." 

(4)  Clause  (ii)  of  section  401  (a)  (10)  (A)  is  amended  by  strik- 
ing out  "subsection  (e)(3)(A)"  and  inserting  in  lieu  thereof 
"subsection  (e)". 

(5)  Subparagraph  (A)  of  section  72 (m)  (5)  (A)  is  amended — 

(A)  by  inserting  "arid"  at  the  end  of  clause  (i), 

(B)  by  striking  out  the  com/ma  at  the  end  of  clause  (ii) 
and.  the  toord  "and"  following  that  comma,  and  inserting  in 
lieu  thereof  a  period,  and 

(C)  by  striking  out  clause  (iii). 
(J)  Tax  on  Excess  Contributions. — 

(1)  Chapter  1$  (relating  to  qualified  pension,  etc.,  plans)  is 
amended  by  inserting  after  section  4971  the  following  new  section : 

"SEC.  4972.  TAX  ON  EXCESS  CONTRIBUTIONS  FOR  SELF-EMPLOYED 
INDIVIDUALS. 

"(a)  Tax  Imposed. — In  the  case  of  a  plan  which  provides  contribu- 
tions or  benefits  for  employees  some  or  all  of  whom  are  employees 
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within  the  meaning  of  section  401(c)  (1),  there  is  imposed,  for  each 
taxable  year  of  the  employer  who  maintains  such  plan,  a  tax  in  an 
amount  equal  to  6  percent  of  the  amount  of  the  excess  contributions 
under  the  plan  {determined  as  of  the  close  of  the  taxable  year).  The 
tax  imposed  by  this  subsection  shall  be  paid  by  the  employer  who  main- 
tains the  plan.  This  section  applies  only  to  plans  which  include  a  trust 
described  in  section  401(a),  which  are  described  in  section  403(a),  or 
vjhich  are  described  in  section  405(a) . 
li(b)  Excess  Contributions, — 

"(1)  In  general. — For  purposes  of  this  section,  the  term  'excess 
contributions1  means  the  sum  of  the  amounts  (if  any)  determined 
under  paragraphs  (2),  (3),  and  (4),  reduced  by  the  sum  of  the 
correcting  distributions  (as  defined  in  paragraph  (5) )  made  in  all 
prior  taxable  years  beginning  after  December  31,  1975.  For  pur- 
poses of  this  subsection  the  amount  of  any  contribution  which  is 
allocable  (determined  under  regulations  prescribed  by  the  Secre- 
tary or  his  delegate)  to  the  purchase  of  life,  accident,  health,  or 
other  insurance  shall  not  be  taken  into  account. 

"(2)  Contributions  by  owner-employees. — The  amount 
determined  under  this  paragraph,  in  the  case  of  a  plan  which  pro- 
vides contributions  or  benefits  for  employees  some  or  all  of  whom 
are  owner -employees  (within  the  meaning  of  section  401(c)  (3)), 
is  the  sum  of — 

"  ( A )   the  excess  (if  any)  of — 

"(i)  the  amount  contributed  under  the  plan  by  each 
owner-employee  (as  an  employee)  for  the  taxable  year, 
over 

u(ii)  the  amount  permitted  to  be  contributed  by  each 
owner- employee  (as  an  employee)  for  such  year,  and 
"(B)   the  amount  determined  under  this  paragraph  for  the 
preceding  taxable  year  of  the  employer, 
reduced  by  the  excess  (if  any)  of  the.  amount  described  in  sub- 
paragraph (A)  (ii)  over  the  amount  described  in  subparagraph 
(A)(i). 

U(S)  Defined  benefit  plans. — The  amount  determined 
under  this  paragraph,  in  the  case  of  a  defined  benefit  plan,  is  the 
amount  contributed  under  the  plan  by  the  employer  during  the 
taxable  year  or  any  prior  taxable  year  beginning  after  December 
31, 1975,  if— 

"  ( A )  as  of  the  close  of  the  taxable  year,  the  full  funding 
limitation  of  the  plan  (determined  under  section  412(c)  (7)) 
is  zero,  and 

"(B)  such  amount  has  not  been  deductible  for  the  taxable 
year  or  any  prior  taxable  year. 
11  (4)  Defined  contribution  plans. — The  amount  determined 
under  this  paragraph,  in  the  case  of  a  plan  other  than  a  defined 
benefit  plan,  is  the  portion  of  the  amounts  contributed  under  the 
plan  by  the  employer  during  the  taxable  year  and  each  prior 
taxable  year  beginning  after  December  31,  1975,  which  has  not 
been  deductible  for  the  taxable  year  or  any  prior  taxable  year. 
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"(5)  Correcting  distribution. — For  purposes  oj  this  sub- 
section the  term  ^correcting  distribution'  means — 

"(A)  in  the  case  of  a  contribution  made  by  an  owner-em- 
ployee as  an  employee,  regardless  of  the  type  of  plan,  the 
amount  determined  under  paragraph  (2)  distributed  to  the 
owner- employee  who  contributed  such  amount, 

"(B)  in  the  case  of  a  defined  benefit  plan,  the  amount  de- 
termined under  paragraph  (3)  which  is  distributed  from  the 
plan  to  the  employer,  and 

"(C)  in  the  case  of  a  defined  contribution  plan,  the  amount 
determined  under  paragraph  (4)  which  is  distributed  from 
the  plan  to  the  employer  or  to  the  employee  to  the  account  of 
whom  the  amount  described  was  contributed. 
"(c)  Amount  Permitted    To  Be   Contributed   by   Owner-Em- 
ployee.— For  purposes  oj  subsection  (b)(2),  the  amount  permitted  to  be 
contributed  under  a  plan  by  an  owner-employee  (as  an  employee)  for 
any  taxable  year  is  the  smallest  of  the  following : 
"(i)  $2,500. 

u(2)  10  percent  of  the  earned  inco-me  (as  defined  in  section 
401(c)  (2) )  for  such  taxable  year  derived  by  such  owner-employee 
from  the  trade  or  business  with  respect  to  which  the  'plan  is  estab- 
lished, or 

"(3)  the  amount  of  the  contribution  which  would  be  contrib- 
uted by  the  owner-employee  (as  an  employee)  if  such  contribution 
were  made  at  the  rate  of  contributions  permitted  to  be  made  by 
employees  other  than  owner -employees. 
In  any  case  in  which  there  are  no  employees  other  than  owner-em- 
ployees, the  amount  determined  under  the  preceding  sentence  shall 
be  zero. 

"(d)  Cross  Reference. — 

"For  disallowance  of  deduction  for  taxes  paid  under  this  section,  see 
section  275.". 

(2)  Clerical  amendment. — The  table  oj  sections  for  chapter  4.3 
is  amended  by  inserting  after  the  item  relating  to  section  4971  the 
following  new  item: 

"Sec.  4972.  Tax  on  excess  contrioutions  for  self-employed  individuals:'. 

(g)  Premature  Distributions  to  Owner-Employees. — 

(1)  In  general. — Subparagraph  (B)  oj  section  72(m)(5)  (relat- 
ing to  penalties  applicable  to  certain  amounts  received  by  owner- 
employees)  is  amended  to  read  as  follows: 

U(B)  If  a  person  receives  an  amount  to  which  this  para- 
.  graph  applies,  his  tax  under  this  chapter  for  the  taxable  year 
in  which  such  amount  is  received  shall  be  increased  by  an 
amount  equal  to  70  percent  of  the  portion  of  the  amount  so 
received  which  is  includible  in  his  gross  income  for  such  tax- 
able year." 

(2)  Conforming  amendments. — 

(4)  Subparagraphs  (C),  (D),  and  (E)  of  section  72(m) 
(5)  are  repealed. 

(B)  The  second  sentence  of  section  Ji6(a)  (3)  and  the  sec- 
ond sentence  of  section  50 A  (a)  (3),  as  each  is  amended  by 
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section  2005(c)  (4)  of  this  Act,  are  each  amended  by  inserting 
after  "tax  preferences)"  the  following:  "section  72  (m)  (5) 
(B)  (relating  to  10  percent  tax  on  premature  distributions 
to  owner-employees) ,". 

(0)  The  third  sentence  of  section  901(a),  as  amended  by 
section  2005(c)  (5)  of  this  Act,  is  amended  by  striking  out 
"tax  preferences) "  and  inserting  in  lieu  thereof  "tax  prefer- 
ences), against  the  tax  imposed  for  the  taxable  year  under 
section  72(m)  (5)  (B)  (relating  to  10  percent  tax  on  prema- 
ture distributions  to  owner- employees) ,". 

(D)  Subparagraph  (A)  of  section  56(a)(2)  and  para- 
graph (1)  of  section  56(c),  as  each  is  amended  by  section 
2005(c)  (7)  of  this  Act,  are  each  amended  by  striking  out 
"402(e)"  and  inserting  in  lieu  thereof  "72 (m)  (5)  (B) ,  402 

(E)  Section  404-(a)  (2)  is  amended  by  striking  out  "(16)" 
and  inserting  in  lieu  thereof  "(16),  (17),  (18)". 

(F)  Clause  (ii)  of  section  404(a)  (9)  (B)  is  amended  to 
read  as  follows  : 

"(ii)  without  regard  to  the  second  sentence  of  para- 
graph (3);  and". 
(h)  Withdrawal    of     Employee     Contributions     of     Owner- 
Employees. — 

(1)  Section  401(d)  (4)  (B)  (relating  to  additional  require- 
ments for  qualification  of  trusts  and  plans  benefiting  owner- 
employees)  is  amended  by  inserting  "in  excess  of  contributions 
made  by  an  owner-employee  as  an  employee"  after  "benefits". 

(2)  Paragraph  (1)  of  section  72(m)  (relating  to  certain 
amounts  received  before  annuity  starting  date)  is  repealed. 

(3)  Section  72 (m)  (5)  (A)  (i)  is  amended  by  striking  out 
"(whether  or  not  paid  by  him)"  and  inserting  in  lieu  thereof  the 
following :  "(other  than  contributions  made  by  him  as  an  owner- 
employee)". 

(i)  Effective  Dates. — 

(1)  The  amendments  made  by  subsections  (a)  and  (b)  apply 
to  taxable  years  beginning  after  December  31, 1973. 

(2)  The  amendments  made  by  subsection  (c)  apply  to — 

(A)  taxable  years  beginning  after  December  31, 1975,  and 

(B)  any  other  taxable  years  beginning  after  December  31, 
1973,  for  which  contributions  were  made  under  the  plan  in 
excess  of  the  amounts  permitted  to  be  made  under  sections 
404(e)  and  1379(b)  as  in  effect  on  the  day  before  the  date  of 
the  enactment  of  this  Act. 

(3)  The  amendments  made  by  subsection  (d)  apply  to  taxable 
years  beainning  after  December  31, 1975. 

(4)  The  amendments  made  by  subsections  (e)  and  (f)  apply 
to  contributions  made  in  taxable  years  beginning  after  Decem- 
ber 31, 1975. 

(5)  The  amendments  made  by  subsection  (g)  apply  to  distribu- 
tions made  in  taxable  years  beginning  after  December  31,  1975. 

(6)  The  amendments  made  by  subsection  (h)  apply  to  taxable 
years  ending  after  the  date  of  enactment  of  this  Act. 
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SEC.  2002.  DEDUCTION  FOR  RETIREMENT  SAVINGS. 

(a)  Allowance  of  Deduction. — 

(1)  In  general. — Part  VII  of  subchapter  B  of  chapter  1  {relat- 
ing to  additional  itemized  deductions  for  individuals)  is  amended 
by  redesignating  section  219  as  220  and  by  inserting  after  section 
218  the  following  new  section  : 

"SEC.  219.  RETIREMENT  SAVINGS. 

"(a)  Deduction  Allowed. — In  the  case  of  an  individual,  there  is 
allowed  as  a  deduction  amounts  paid  in  cash  during  the  taxable  year 
by  or  on  behalf  of  such  individual  for  his  benefit — 

u(l)  to  an  individual  retirement  account  described  in  section 
408M, 

"(2)  for  an  individual  retirement  annuity  described  in  section 
408(b),  or 

"(3)  for  a  retirement  bond  described  in  section  409  (but  only 
if  the  bond  is  not  redeemed  within  12  months  of  the  date  of  its 
issuance). 
For  purposes  of  this  title,  any  amount  paid  by  an  employer  to  such  a 
retirement  account  or  for  such  a  retirement  annuity  or  retirement 
bond  constitutes  payment  of  compensation  to  the  employee   (other 
than  a  self-employed  individual  who  is  an  employee  within  the  mean- 
ing of  section  401(c)  (1))  includible  in  his  gross  income,  whether  or 
not  a  deduction  for  such  payment  is  allowable  under  this  section  to 
the  employee  after  the  application  of  subsection  (b). 
"(b)  Limitations  and  Restrictions. — 

"(1)  Maximum  deduction. — Tlie  amount  allowable  as  a  deduc- 
tion under  subsection  (a)  to  an  individual  for  any  taxable  year 
may  not  exceed  an  amount  equal  to  15  percent  of  the  compensa- 
tion includible  in  his  gross  income  for  such  taxable  year,  or  $1^500, 
whichever  is  less. 

"(2)  Covered  by  certain  other  plans. — No  deduction  is 
allowed  under  subsection  (a)  for  an  individual  for  the  taxable 
year  if  for  any  part  of  such  year — 

"  ( A )  he  was  an  active  participant  in — 

"  (i)  a  plan  described  in  section  401  (a)  which  includes 
a  trust  exempt  from  tax  under  section  501  (a), 

"(ii)  an  annuity  plan  described  in  section  403(a), 
"  (Hi)  a  qualified  bond  purchase  plan  described  in  sec- 
tion 405 (a),  or 

u(iv)  a  plan  established  for  its  employees  by  the  United 
States,  by  a  State  or  political  division  thereof,  or  by  an 
agency  or  instrumentality  of  any  of  the  foregoing,  or 
"(B)   amounts  were  contributed  by  his  employer  for  an 
annuity  contract  described  in  section  403(b)  (whether  or  not 
his  rights  in  such  contract  are  nonforfeitable) . 
"(8)  Contributions  after  age  7oy:. — No  deduction  is  allowed 
under  subsection  (a)  with  respect  to  any  payment  described  in 
subsection  (a)  which  is  made  during  the  taxable  year  of  an  indi- 
vidual who  has  attained  age  70y2  before  the  close  of  such  taxable 
year. 
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"(4)  Recontributed  amounts. — No  deduction  is  allowed  under 
this  section  with  respect  to  a  rollover  contribution  described  in 
section  402(a)(5),  403(a)(4),  408(d)(3),  or  409(b)(3)(C). 

"(5)  Amounts  contributed  under  endowment  contract. — 
In  the  case  of  an  endowment  contract  described  in  section  408(b), 
no  deduction  is  allowed  under  subsection  (a)  for  that  portion  of 
the  amounts  paid  under  the  contract  for  the  taxable  year  prop- 
erly allocable,  under  regulations  prescribed  by  the  Secretary  or 
his  delegate,  to  the  cost  of  life  insurance. 
11  (c)  Definitions  and  Special  Rules. — 

"(1)  Compensation. — For  purposes  of  this  section,  the  term 
1 compensation1  includes  earned  income  as  defined  in  section 
401(c)(2). 

11  (2)  Married  individuals. — The  maximum  deduction  under 
subsection  (b)(1)  shall  be  computed  separately  for  each  indi- 
vidual, and  this  section  shall  be  applied  without  regard  to  any 
community  property  laws.". 

(2)    Deduction   allowed  in   arriving   at   adjusted  gross 
income. — Section  62  (defining  adjusted  gross  income)  is  amended 
by  inserting  after  paragraph  (9)  the  following  new  paragraph: 
"(10)   Retirement  savings. — The  deduction  allowed  by  sec- 
tion 219  (relating  to  deduction  of  certain  retirement  savings).". 
(b)  Individual  Retirement  Accounts. — Subpart  A  of  part  1  of 
subchapter  D  of  chapter  1  (relating  to  retirement  plans)  is  amended 
by  adding  at  the  end  thereof  the  following  new  section: 
"SEC.  408.  INDIVIDUAL  RETIREMENT  ACCOUNTS. 

"(a)  Individual  Retirement  Account. — For  purposes  of  this 
section,  the  term  'individual  retirement  account*  means  a  trust  created 
or  organized  in  the  United  States  for  the  exclusive  benefit  of  an  indi- 
vidual or  his  beneficiaries,  but  only  if  the  written  governing  instru- 
ment creating  the  trust  meets  the  following  requirements: 

"(i)  Except  in  the  case  of  a  rollover  contribution  described 
in  subsection  (d)(3),  in  section  402(a)(5),  403(a)(4),  or  409 
(b)(3)(C).  no  contribution  will  be  accepted  unless  it  is  in  cash, 
and  contributions  will  not  be  accepted  for  the  taxable  year  in 
excess  of  $1^00  on  behalf  of  any  individual. 

"(2)  The  trustee  is  a  bank  (as  defined  in  section  401(d)  (1)) 
or  such  other  person  who  demonstrates  to  the  satisfaction  of  the 
Secretary  or  his  delegate  that  the  manner  in  which  such  other 
person  will  administer  the  trust  will  be  consistent  with  the  re- 
quirements of  this  section. 

"(3)  No  part  of  the  trust  funds  will  be  invested  in  life  insurance 
contracts. 

"(4)  The  interest  of  an  individual  in  the  balance  in  his  account 
is  nonforfeitable. 

"  (5)  The  assets  of  the  trust  will  not  be  commingled  with  other 
property  except  in  a  common  trust  fund  or  common  investment 
fund. 

"(6)  The  entire  interest  of  an  individual  for  whose  benefit  the 
trust  is  maintained  will  be  distributed  to  him  not  later  than 
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the  close  of  his  taxable  year  in  which  he  attains  age  701/2'>  or 
will  be  distributed,  commencing  before  the  close  of  such  taxable 
year,  in  accordance  with  regulations  prescribed  by  the  Secre- 
tary or  his  delegate,  over — 

"(A)  the  life  of  such  individual  or  the  lives  of  such  indi- 
vidual and  his  spouse,  or 

"(B)  a  period  not  extending  beyond  the  life  expectancy  of 
such  individual  or  the  life  expectancy  of  such  individual 
and  his  spouse. 
"(7)  //  an  individual  for  whose  benefit  the  trust  is  maintained 
dies  before  his  entire  interest  has  been  distributed  to  him,  or  if 
distribution  has  been  commenced  as  provided  in  paragraph  (6) 
to  his  surviving  spouse  and  such  surviving  spouse  dies  before 
the  entire  interest  has  been  distributed  to  such  spouse,  the  entire 
interest  (or  the  remaining  part  of  such  interest  if  distribution 
thereof  has  commenced)   will,  within  5  years  after  his  death 
(or  the  death  of  the  surviving  spouse),  be  distributed,  or  applied 
to  the  purchase  of  an  immediate  annuity  for  his  beneficiary  or 
beneficiaries  (or  the  beneficiary  or  beneficiaries  of  his  surviving 
spouse)  which  will  be  payable  for  the  life  of  such  beneficiary 
or  beneficiaries  (or  for  a  term  certain  not  extending  beyond  the 
life  expectancy  of  such  beneficiary  or  beneficiaries)  and  which 
annuity  will  be  immediately  distributed  to  such  beneficiary  or 
beneficiaries.  The  preceding  sentence  does  not  apply  if  distribu- 
tions over  a  term  certain  commenced  before  the  death  of  the 
individual  for  whose  benefit  the  trust  was  maintained  and  the 
term  certain  is  for  a  period  permitted  under  paragraph  (6). 
"(b)    Individual   Retirement  Annuity. — For  purposes   oj  this 
section,  the  term  ''individual  retirement  annuity''  means  an  annuity 
contract,  or  an  endowment  contract  (as  determined  under  regulations 
prescribed  by  the  Secretary  or  his  delegate),  issued  by  an  insurance 
company  which  meets  the  following  requirements  : 

"(1)  The  contract  is  not  transferable  by  the  owner. 
"(#)  The  annual  premium  under  the  contract  will  not  exceed 
$1,500  and  any  refund  of  premiums  will  be  applied  before  the 
close  of  the  calendar  year  following  the  year  of  the  refund  toward 
the  payment  of  future  premiums  or  the  purchase  of  additional 
benefits. 

"  (S)  The  entire  interest  of  the  owner  will  be  distributed  to  him 
not  later  than  the  close  of  his  taxable  year  in  which  he  attains  age 
70y^  or  will  be  distributed,  in  accordance  with  regulations  pre- 
scribed by  the  Secretary  or  his  delegate,  over — 

"  (A )  the  life  of  such  owner  or  the  lives  of  such  owner  and 
his  spouse,  or 

"(B)  a  period  not  extending  beyond  the  life  expectancy  of 
such  owner  or  the  life  expectancy  of  such  owner  and  his 
spouse. 
"  (4-)  If  the  owner  dies  before  his  entire  interest  has  been  distrib- 
uted to  him,  or  if  distribution  has  been  commenced  as  provided  in 
paragraph  (3)  to  his  surviving  spouse  and  such  surviving  spouse 
dies  before  the  entire  interest  has  been  distributed  to  such  spouse, 
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the  entire  interest  (or  the  remaining  part  of  such  interest  if  dis- 
tribution thereof  has  commenced)  will,  within  5  years  after  his 
death  (or  the  death  of  the  surviving  spouse),  be  distributed,  or 
applied  to  the  purchase  of  an  immediate  annuity  for  his  bene- 
ficiary or  beneficiaries  (or  the  beneficiary  or  beneficiaries  of  his 
surviving  spouse)  which  will  be  payable  for  the  life  of  such  bene- 
ficiary or  beneficiaries  (or  for  a  term  certain  not  extending  be- 
yond the  life  expectancy  of  such  beneficiary  or  beneficiaries)  and 
which  annuity  will  be  immediately  distributed  to  such  beneficiary 
or  beneficiaries.  The  preceding  sentence  shall  have  no  application 
if  distributions  over  a  term  certain  commenced  before  the  death 
of  the  owner  and  the  term  certain  is  for  a  period  permitted  under 
paragraph  (3). 

"(o)  The  entire  interest  of  the  owner  is  nonforfeitable. 
Such  term  does  not  include  such  an  annuity  contract  for  any  taxable 
year  of  the  owner  in  which  it  is  disqualified  on  the  application  of  sub- 
section (e)  or  for  any  subsequent  taxable  year.  For  purposes  of  this 
subsection,  no  contract  shall  be  treated  as  an  endowment  contract  if  it 
matures  later  than  the  taxable  year  in  which  the  individual-  in  whose 
name  such  contract  is  purchased  attains  age  70y%  /  tf  it  &  n°t  for  the 
exclusive  benefit  of  the  individual  in  whose  name  it  is  purchased  or 
his  beneficiaries ;  or  if  the  aggregate  annual  premiums  under  all  such 
contracts  purchased  in  the  name  of  such  individual  for  any  taxable 
year  exceed  $1,500. 

"(c)  Accounts  Established  by  Employers  and  Certain  Asso- 
ciations of  Employees. — ^4  trust  created  or  organized  in  the  United 
States  by  an  employer  for  the  exclusive  benefit  of  his  employees  or 
their  beneficiaries,  or  by  an  association  of  employees  (which  may  in- 
clude employees  within  the  meaning  of  section  401  (c)  (1) )  for  the  ex- 
clusive benefit  of  its  members  or  their  beneficiaries,  shall  be  treated  as 
an  individual  retirement  account  (described  in  subsection  (a)),  but 
only  if  the  written  governing  instrument  creating  the  trust  meets  the 
following  requirements  : 

"(1)  The  trust  satisfies  the  requirements  of  paragraphs  (1) 
through  (7)  of  subsection  (a). 

,% (2)  There  is  a  separate  accounting  for  the  interest  of  each  em- 
ployee or  member. 
The  assets  of  the  trust  may  be  held  in  a  common  fund  for  the  account 
of  all  individuals  who  have  an  interest  in  the  trust. 
" (d)  Tax  Treatment  of  Distributions. — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, any  a,mount  paid  or  distributed  out  of  an  individual  re- 
tirement account  or  under  an  individual  retirement  annuity  shall 
be  included  in  gross  income  by  the  payee  or  distributee,  as  the  case 
may  be.  for  the  taxable  year  in  which  the  payment  or  distribution 
is  received.  The  basis  of  any  person  in  such  an  account  or  annuity 
is  zero. 

"(2)  Distributions  of  annuity  contracts. — Paragraph  (1) 
does  not  apply  to  any  annuity  contract  which  meets  the  require- 
ments of  paragraphs  (1).  (-5),  (4-),  and  (5)  of  subsection  (b) 
and  which  is  distributed  from  an  individual  retirement  account. 
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Section  72  applies  to  any  such  annuity  contract,  and  for  pur- 
poses of  section  72  the  investment  in  such  contract  is  zero. 

"(3)  Rollover  contribution. — An  amount  is  described  in 
this  paragraph  as  a  rollover  contribution  if  it  meets  the  require- 
ments of  subparagraphs  (A)  and  (B). 

"(A)  In  general. — Paragraph  (1)  does  not  apply  to  any 
amount  paid  or  distributed  out  of  an  individual  retirement 
account  or  individual  retirement  annuity  to  the  individual 
for  xohose  benefit  the  account  or  annuity  is  maintained  if — 
"(i)   the  entire  amount  received    {including  money 
and  any  other  property)  is  paid  into  an  individual  retire- 
ment account  or  individual  retirement  annuity   (other 
than  an  endowment  contract)  or  retirement  bond  for  the 
benefit  of  such  individual  not  later  than  the  60th  day 
after  the  day  on  which  he  receives  the  payment  or  dis- 
tribution; or 

"(ii)   the  entire  amount  received   (including  money 
and  any  other  property)  represents  the  entire  amount  in 
the  account  or  the  entire  value  of  the  annuity  and  no 
amount  in  the  account  and  no  part  of  the  value  of  the 
annuity  is  attributable  to  any  source  other  than  a  rollover 
contribution  from  an  employee's  trust  described  in  sec- 
tion 401(a)  which  is  exempt  from  tax  under  section  SOI 
(a)    (other  than  a  trust  forming  part  of  a  plan  under 
which  the  individual  was  an  employee  within  the  mean- 
ing of  section  401(c)  (1)  at  the  time  contributions  were 
made  on  his  behalf  under  the  plan),  or  an  annuity  plan 
described  in  section  403(a),  other  than  a  plan  under 
which  the  individual  was  an  employee  within  the  mean- 
ing of  section  401(c)  (1)  at  the  time  contributions  were 
made  on  his  behalf  under  the  plan,  and  any  earnings  on 
such  sums  and  the  entire  amount  thereof  is  paid  into 
another  such  trust  (for  the  benefit  of  such  individual) 
or  annuity  plan  not  later  than  the  60th  day  on  which  he 
receives  the  payment  or  distribution. 
"(B)  Limitation. — This  paragraph  does  not  apply  to  any 
amount  described  in  subparagraph  (A)  (i)  received  by  an 
individual  from  an  individual  retirement  account  or  individ- 
ual retirement  annuity  if  at  any  time  during  the  3 -year  period 
ending  on  the  day  of  such  receipt  such  individual  received 
any  other  amount  described  in  that  subparagraph  from  an 
individual  retirement  account,  individual  retirement  annuity, 
or  a  retirement  bond  which  was  not  includible  in  his  gross 
income  because  of  the  application  of  this  paragraph. 
"(4)  Excess  contributions  returned  before  due  date  of 
return. — Paragraph  (1)  does  not  apply   to   the  distribution  of 
any  contribution  paid  during  a  taxable  year  to  an  individual  re- 
tirement account  or  for  an  individual  retirement  annuity  to  the 
extent  that  such  contribution  exceeds  the  amount  allowable  as  a 
deduction  under  section  219  if — 

"(A)  such  distribution  is  received  on  or  before  the  day 
prescribed  by  law  (including  extensions  of  time)  for  filing 
such  individual's  return  for  such  taxable  year, 
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"(B)  no  deduction  is  allowed  under  section  219  with  re- 
spect to  such  excess  contribution,  and 

"(C)   such  distribution  is  accompanied  by  the  amount  of 
net  income  attributable  to  such  excess  contribution. 
Any  net  income  described  in  subparagraph  (C)  shall  be  included 
in  the  gross  income  of  the  individual  for  the  taxable  year  in  which 
received. 

11  (5)  Transfer  of  account  incident  to  divorce. — The  trans- 
fer of  an  individuals  interest  in  an  individual  retirement  account,  in- 
dividual retirement  annuity,  or  retirement  bond  to  his  former  spouse 
under  a  divorce  decree  or  under  a  written  instrument  incident  to  such 
divorce  is  not  to  be  considered  a  taxable  transfer  made  by  such  individ- 
ual not  withstanding  any  other  provision  of  this  subtitle,  and  such 
interest  at  the  time  of  the  transfer  is  to  be  treated  as  a  qualified  in- 
dividual retirement  account  of  such  spouse,  and  not  of  such  individual. 
Thereafter  such  account,  annuity,  or  bond  for  purposes  of  this  subtitle 
is  to  be  treated  as  maintained  for  the  benefit  of  such  spouse. 
11  (e)   Tax  Treatment  of  Accounts  and  Annuities. — 

"(1)  Exemption  from  tax. — Any  individual  retirement  account 
is  exempt  from  taxation  under  this  subtitle  unless  such  account 
has  ceased  to  be  an  individual  retirement  accou,nt  by  reason  of 
paragraph  (2)  or  (3).  Notwithstanding  the  preceding  sentence, 
any  such  account  is  subject  to  the  taxes  imposed  by  section  511 
(relating  to  imposition  of  tax  on  unrelated  business  income  of 
charitable,  etc.  organizations) . 

11  (2)  LOSS  OF  EXEMPTION  OF  ACCOUNT  WHERE  EMPLOYEE  ENGAGES 
IN  PROHIBITED    TRANSACTION. 

11  (A)  In  general. — If,  during  any  taxable  year  oj  the  indi- 
vidual for  whose  benefit  any  individual  retirement  account 
is  established,  that  individual  or  his  beneficiary  engages  in 
any  transaction  prohibited  by  section  4975  with  respect  to 
such  account,  such  account  ceases  to  be  an  individual  retire- 
ment account  as  of  the  first  day  of  such  taxable  year.  For 
purposes  of  this  paragraph — 

"  (i)  the  individual  for  whose  benefit  any  account  was 
established  is  treated  as  the  creator  of  such  account,  and 
u(ii)  the  separate  account  for  any  individual  within 
an  individual  retirement  accowit  maintained  by  an  em- 
ployer or  association  of  employees  is  treated  as  a  separate 
individual  retirement  account. 
"(B)  Account   treated   as   distributing  all   its    as- 
sets.— In  any  case  in  which  any  account  ceases  to  be  an  in- 
dividual retirement  account  by  reason  of  subparagraph  (A) 
as  of  the  first  day  of  any  taxable  year,  paragraph  (1)  of  sub- 
section (d)  applies  as  if  there  were  a  distribution  on  such 
first  day  in  an  amount  equal  to  the  fair  market  value  (on 
such  first  day)  of  all  assets  in  the  account  (on  such  first  day). 
"(3)  Effect  of  borrowing  on  annuity  contract. — If  during 
any  taxable  year  the  owner  of  an  individual  retirement  annuity 
borrows  any  money  under  or  by  use  of  such  contract,  the  contract 
ceases  to  be  an  individual  retirement  annuity  as  of  the  first  day 
of  such  taxable  year.  Such  owner  shall  include  in  gross  income 
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for  such  year  an  amount  equal  to  the  fair  market  value  of  such 
contract  as  of  such  first  day. 

"(4)  Effect  of  pledging  account  as  security. — //,  during 
any  taxable  year  of  the  individual  for  whose  benefit  an  individual 
retirement  account  is  established,  that  individual  uses  the  account 
or  any  portion  thereof  as  security  for  a  loan,  the  portion  so  used 
is  treated  as  distributed  to  that  individual. 

"(5)  Purchase  of  endowment  contract  by  individual  re- 
tirement account. — //  the  assets  of  an  individual  retirement 
account  or  any  part  of  such  assets  are  used  to  purchase  an  endow- 
ment contract  for  the  benefit  of  the  individual  for  whose  benefit 
the  account  is  established — 

"(A)  to  the  extent  that  the  amount  of  the  assets  involved 
in  the  purchase  are  not  attributable  to  the  purchase  of  life 
insurance,  the  purchase  is  treated  as  a  rollover  contribution 
described  in  subsection  (d)(3),  and 

"(B)  to  the  extent  that  the  amount  of  the  assets  involved 
in  the  purchase  are  attributable  to  the  purchase  of  life  health, 
accident,  or  other  insurance,  such  amounts  are  treated  as  dis- 
tributed to  that  individual  (but  the  provisions  of  subsection 
(f)  do  not  apply). 
"(6)  Commingling  iNDmDUAL  retirement  account  amounts 

IN     CERTAIN     COMMON     TRUST     FUNDS     AND     COMMON     INVESTMENT 

funds. — A*ny  common  trust  fund  or  common  investment  fund  of 
individual  retirement  account  assets  which  is  exempt  from  taxa- 
tion under  this  subtitle  does  not  cease  to  be  exempt  on  account  of 
the  participation  or  inclusion  of  assets  of  a  trust  exempt  from 
taxation  under  section  501(a)  which  is  described  in  section 
401(a). 
11 (J)  Additional  Tax  on  Certain  Amounts  Included  in  Gross 
Income  Before  Age  59% — 

"(1)  Early  distributions  from  an  individual  retirement 
account,  etc. — lj  a  distribution  from  an  individual  retirement 
account  or  under  an  individual  retirement  annuity  to  the  indi- 
vidual for  whose  benefit  such  account  or  annuity  was  established 
is  made  before  such  individual  attains  age  59y2,  his  tax  under 
this  chapter  for  the  taxable  year  in  which  such  distribution  is 
received  shall  be  increased  by  an  amount  equal  to  10  percent  of 
the  amount  of  the  distribution  which  is  includible  in  his  gross 
income  for  such  taxable  year. 

"(2)  Disqualification  cases. — lj  an  amount  is  includible  in 
gross  income  for  a  taxable  year  under  subsection  (e)  and  the  tax- 
payer has  not  attained  age  59y2  before  the  beginning  of  such  tax- 
able year,  his  tax  under  this  chapter  for  such  taxable  year  shall 
be  increased  by  an  amount  equal  to  10  percent  of  such  amount  so 
required  to  be  included  in  his  gross  income. 

"(3)  Disability  cases. — Paragraphs  (1)  and  (2)  do  not  apply 
if  the  amount  paid  or  distributed,  or  the  disqualification  of  the 
account  or  annuity  under  subsection  (e),  is  attributable  to  the 
taxpayer  becoming  disabled  within  the  meaning  of  section  72 (m) 

"(g)  Community  Property  Laws. — This  section  shall  be  applied 
without  regard  to  any  community  property  laws. 
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"(h)  Custodial  Accounts. — For  purposes  of  this  section,  a  custodial 
account  shall  be  treated  as  a  trust  if  the  assets  of  such  account  are 
held  by  a  bank  (as  defined  in  section  4.01(d)  (1))  or  another  person 
who  demonstrates,  to  the  satisfaction  of  the  Secretary  or  Ms  delegate, 
that  the  manner  in  which  he  will  administer  the  account  will  be  con- 
sistent with  the  requirements  of  this  section,  and  if  the  custodial 
account  would,  except  for  the  fact  that  it  is  not  a  trust,  constitute 
an  individual  retirement  account  described  in  subsection  (a).  For 
purposes  of  this  title,  in  the  case  of  a  custodial  account  treated  as  a 
trust  by  reason  of  the  preceding  sentence,  the  custodian  of  such 
account  shall  be  treated  as  the  trustee  thereof. 

11  (i)  Reports. — The  trustee  of  an  individual  retirement  account  and 
the  issuer  of  an  endowment  contract  described  in  section  408(b)  or  an 
individual  retirement  annuity  shall  make  such  reports  regarding  such 
account,  contract,  or  annuity  to  the  Secretary  or  his  delegate  and  to 
the  individuals  for  whom  the  account,  contract,  or  annuity  is,  or  is 
to  be,  maintained  with  respect  to  contributions,  distributions,  and 
such  other  matters  as  the  Secretary  or  his  delegate  may  require  under 
regulations.  The  reports  required  by  this  subsection  shall  be  filed  at 
such  time  and  in  such  manner  and  furnished  to  such  individuals  at 
such  time  and  in  such  manner  as  may  be  required  by  those  regulations. 

11 (j)  Cross  References. — 

"(1)  For  tax  on  excess  contributions  in  individual  retirement  accounts 
or  annuities,  see  section  4973. 

"(2)  For  tax  on  certain  accumulations  in  individual  retirement  ac- 
counts or  annuities,  see  section  4974." 

(c)  Retirement  Bonds. — Subpart  A  of  part  1  of  subchapter  D  of 
chapter  1  (relating  to  retirement  plans)  is  amended  by  inserting  after 
section  408  the  following  nexo  section : 

"SEC.  409.  RETIREMENT  BONDS 

11  (a)  Retirement  Bond. — For  purposes  of  this  section  and  section 
219(a),  the  term  ''retirement  bonoV  means  a  bond  issued  under  the 
Second  Liberty  Bond  Act,  as  amended,  which  by  its  terms,  or  by 
regulations  prescribed  by  the  Secretary  or  his  delegate  under  such 
Act— 

"(1)  provides  for  payment  of  interest,  or  investment  yield, 
only  on  redemption; 

"(2)  provides  that  no  interest,  or  investment  yield,  is  payable 
if  the  bond  is  redeemed  within  12  months  after  the  date  of  its 
issuance,' 

"(3)  provides  that  it  ceases  to  bear  interest,  or  provide  invest- 
ment yield  on  the  earlier  of — 

" (A)  the  date  on  which  the  individual  in  whose  name  it  is 
purchased  (Jiereinafter  in  this  section  referred  to  as  the 
''registered  oicner*)  attains  age  70y2>  or 

"(B)  5  years  after  the  date  on  which  the  registered  owner 
dies,  but  not  later  than  the  date  on  which  he  would  have  at- 
tained the  age  70y2  had  he  lived; 
"(4)  provides  that,  except  in  the  case  of  a  rollover  contribution 
described   in  subsection    (b)(3)(C)    or  in  section  402(a)(5), 
403(a)  (4) ,  or  408(d)  (3)  the  registered  owner  may  not  contribute 
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for  the  purchase  of  such  bonds  in  excess  of  $1,500  in  any  taxable 
year;  and 

"(5)  is  not  transferable. 
"(b)  Income  Tax  Treatment  of  Bonds. — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, on  the  redemption  of  a  retirement  bond  the  entire  pro- 
ceeds shall  be  included  in  tlie  gross  income  of  the  taxpayer  entitled 
to  the  proceeds  on  redemption.  If  the  registered  owner  has  not 
tendered  it  for  redemption  before  the  close  of  the  taxable  year  in 
which  he  attains  age  70y2,  such  individual  shall  include  in  his 
gross  income  for  such  taxable  year  the  amount  of  proceeds  he 
would  have  received  if  the  bond  had  been  redeemed  at  age  70y2. 
The  provisions  of  section  72  (relating  to  annuities)  and  section 
1232  (relating  to  bonds  and  other  evidences  of  indebtedness)  shall 
not  apply  to  a  retirement  bond. 

"(2)  Basis. — The  basis  of  a  retirement  bond  is  zero. 
"(8)  Exceptions. — 

"(A)  Redemption  within  12  months. — If  a  retirement  bond 
is  redeemed  within  12  months  after  the  date  of  its  issuance, 
the  proceeds  are  excluded  from  gross  income  if  no  deduction 
is  allowed  under  section  219  on  account  of  the  purchase  of 
such  bond. 

"(B)  Redemption  after  aoe  70%. — If  a  retirement  bond  is 
redeemed  after  the  close  of  the  taxable  year  in  which  the 
registered  owner  attains  age  70y2,  the  proceeds  from  the  re- 
demption of  the  bond  are  excluded  from  the  gross  income  of 
the  registered  owner  to  the  extent  that  such  proceeds  were 
includible  in  his  gross  income  for  such  taxable  year. 

"(C)  Rollover  into  an  individual  retirement  account 
or  annuity  or  a  qualified  plan. — If  a  retirement  bond  is 
redeemed  at  any  time  before  the  close  of  the  taxable  year  in 
which  the  registered  owner  attains  age  70y2,  and  the  reg- 
istered owner  transfers  the  entire  amount  of  the  proceeds 
from  the  redemption  of  the  bond  to  an  individual  retirement 
account  described  in  section  408(a)  or  to  an  individual  re- 
tirement annuity  described  in  section  408(b)  (other  than  an 
endowment  contract)  which  is  maintained  for  the  benefit  of 
the  registered  owner  of  the  bond,  or  to  an  employees''  trust 
described  in  section  401(a)  which  is  exempt  from  tax  under 
section  501(a) ,  or  an  annuity  plan  described  in  section  403(a) 
for  the  benefit  of  the  registered  owner,  on  or  before  the  60th 
day  after  the  day  on  which  he  received  the  proceeds  of  such 
redemption,  then  the  proceeds  shall  be  excluded  from  gross  in- 
come and  the  transfer  shall  be  treated  as  a  rollover  contribu- 
tion described  in  section  403(d)  (3).  This  subparagraph  does 
not  apply  in  the  case  of  a  transfer  to  such  an  employees'9  trust 
or  such  an  annuity  plan  unless  no  part  of  the  value  of  such 
proceeds  is  attributable  to  any  source  other  than  a  rollover 
contribution  from  such  an  employees^  trust  or  annuity  plan 
(other  than  an  annuity  plan  or  a  trust  forming  part  of  a 
plan  under  which  the  individual  was  an  employee  within 
the  meaning  of  section  401(c)(1)  at  the  time  contributions 
were  made  on  his  behalf  under  the  plan). 

164 


4438 


"(c)   Additional    Tax  on   Certain  Redemptions  Before  Age 

59%.— 

"(1)  Early  redemption  of  bond. — If  a  retirement  bond  is 
redeemed  by  the  registered  owner  before  he  attains  age  59y^,  hi* 
tax  under  this  chapter  for  the  taxable  year  in  which  the  bond  is 
redeemed  shall  be  increased  by  an  amount  equal  to  10  percent  of 
the  amount  of  the  proceeds  of  the  redemption  includible  in  his 
gross  income  for  the  taxable  year. 

"(2)  Disability  cases. — Paragraph  (1)  does  not  apply  for  any 
taxable  year  during  which  the  retirement  bond  is  redeemed  if,  for 
that  taxable  year,  the  registered  owner  is  disabled  within  the 
meaning  of  section  72  (m)  (7) . 

"(3)  Redemption  within  one  year. — Paragraph  (1)  does  not 

apply  if  the  registered  owner  tenders  the  bond  for  redemption 

within  12  months  after  the  date  of  its  issuance". 

(d)  Excise  Tax  on  Excess  Contributions. — Chapter  J+S  (relating 

to  qualified  pension,  etc.,  plans)  is  amended  by  inserting  after  section 

4*972  the  following  new  section: 

"SEC.  4973.  TAX  ON  EXCESS  CONTRIBUTIONS  TO  INDIVIDUAL  RETIRE- 
MENT ACCOUNTS,  CERTAIN  SECTION  403(b)  CONTRACTS,  CERTAIN 
INDIVIDUAL  RETIREMENT  ANNUITIES,  AND  CERTAIN  RETIREMENT 
BONDS. 

"(a)  Tax  Imposed. — In  the  case  of — 

"(i)  an  individual  retireinent  account  {within  the  meaning 
of  section  408(a) ) , 

u(2)  an  individual  retirement  annuity  (within  the  meaning  of 
section  408(b)),  a  custodial  account  treated  as  an  annuity  con- 
tract under  section  403(b)  (7)  (A)  (relating  to  custodial  accounts 
for  regulated  investment  company  stock) ,  or 

u(3)  a  retirement  bond  (within  the  meaning  of  section  409), 
established  for  the  benefit  of  any  individual,  there  is  imposed  for  each 
taxable  year  a  tax  in  an  amount  equal  to  6  percent  of  the  amount  of 
the  excess  contributions  to  such  individual's  accounts,  annuities,  or 
bonds  (determined  as  of  the  close  of  the  taxable  year).  The  amount  of 
such  tax  for  any  taxable  year  shall  not  exceed  6  percent  of  the  value 
of  the  account,  annuity,  or  bond  (determined  as  of  the  close  of  the 
taxable  year) .  In  the  case  of  an  endowment  contract  described  in  sec- 
tion 408(b),  the  tax  imposed  by  this  section  does  not  apply  to  any 
amount  allocable  to  life,  health,  accident,  or  other  insurance  under 
such  contract.  The  tax  imposed  by  this  subsection  shall  be  paid  by  such 
individual. 

il(b)  Excess  Contributions. — For  purposes  of  this  section,  in  the 
case  of  individual  retirement  accounts,  individual  retirement  annuities, 
or  bonds,  the  term  'excess  contributions''  means  the  sum  of — 
u(l)  the  excess  (if  any)  of — 

"(A)  the  amount  contributed  for  the  taxable  year  to  the 
accounts  or  for  the  annuities  or  bonds  (other  than  a  rollover 
contribution  described  in  section  402(a)  (5),  403(a)  (4),  408 
(d)(3)),  or 409 (b)(3)(C),  over 

"(B)  the  amount  allowable  as  a  deduction  under  section 
219  for  such  contributions,  and 
"  (2)  the  amount  determined  under  this  subsection  for  the  pre- 
ceding taxable  year,  reduced  by  the  excess  (if  any)  of  the  maxi- 
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mum  amount  allowable  as  a  deduction  under  section  219  for  the 
taxable  year  over  the  amount  contributed  to  the  accounts  or  for 
the  annuities  or  bonds  for  the  taxable  year  and  reduced  by  the 
sum  of  the  distributions  out  of  the  account  (for  all  prior  taxable 
years)  which  were  included  in  the  gross  income  of  the  payee  under 
section  408(d)  (1).  For  purposes  of  this  paragraph,  any  contribu- 
tion which  is  distributed  out  of  the  individual  retirement  account, 
individual  retirement  annuity,  or  bond  in  a  distribution  to  which 
section  408(d)  (4)    applies  shall  be  treated  as  an  amount  not 
contributed. 
"(c)  Section  403(b)  Contracts. — For  purposes  of  this  section,  in  the 
case  of  a  custodial  account  referred  to  in  subsection  (a)  (3),  the  term 
'excess  contributions'  means  the  sum  of — 

"  (1)  the  excess  (if  any)  of  the  amount  contributed  for  the  tax- 
able year  to  such  account,  over  the  lesser  of  the  amount  excludable 
from  gross  income  under  section  403 (b)  or  the  amount  permitted 
to  be  contributed  under  the  limitations  contained  in  section  415 
(or  under  whichever  such  section  is  applicable,  if  only  one  is 
applicable),  and 

(2)   the  amount  determined  under  this  subsection  for  the  pre- 
ceding taxable  year,  reduced  by — 

"(A)  the  excess  (if  any)  of  the  lesser  of  (i)  the  amount  ex- 
cludable from  gross  income  under  section  403(b)  or  (ii)  the 
amount  permitted  to  be  contributed  under  the  limitations  con- 
tained in  section  415  over  the  amount  contributed  to  the  ac- 
count for  the  taxable  year  (or  under  whichever  such  section 
is  applicable,  if  only  one  is  applicable) ,  and 

"(B)   the  sum  of  the  distributions  out  of  the  account  (for 
all  prior  taxable  years)  which  are  included  in  gross  income 
under  section  72(e). 
(e)  Excise   Tax  on  Excessive  Accumulations. — Chapter  43  is 
amended  by  inserting  after  section  4$73  the  following  new  section: 

"SEC.  4974.  EXCISE  TAX  ON  CERTAIN  ACCUMULATIONS  IN  INDIVIDUAL 
RETIREMENT  ACCOUNTS  OR  ANNUITIES. 

"(a)  Imposition  of  Tax. — If,  in  the  case  oj  an  individual  retirement 
account  or  individual  retirement  annuity,  the  amount  distributed  dur- 
ing the  taxable  year  of  the  payee  is  less  than  the  minimum  amount  re- 
quired to  be  distributed  under  section  408(a)  (6)  or  (7),  or  408(b) 
(3)  or  (4)  during  such  year,  there  is  imposed  a  tax  equal  to  50  percent 
of  the  amount  by  which  the  minimum  amount  required  to  be  distrib- 
uted during  such  year  exceeds  the  amount  actually  distributed  during 
the  year.  The  tax  imposed  by  this  section  shall  be  paid  by  such 
payee. 

"(b)  Regulations. — For  purposes  oj  this  section,  the  minimum 
amount  required  to  be  distributed  during  a  taxable  year  under  section 
408(a)  (6)  or  (7)  or  408(b)  (3)  or  (4)  shall  be  determined  under 
regulations  prescribed  by  the  Secretary  or  his  delegate.". 

(j)  Penalty  for  Failure  To  Provide  Reports  on  Individual 
Retirement   Accounts. — Subchapter  B   oj  chapter   68    (relating  to 
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assessable  penalties)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  section: 

"SEC.  6693.  FAILURE  TO  PROVIDE  REPORTS  ON  INDIVIDUAL  RETIRE- 
MENT ACCOUNTS  OR 

"  (a)  The  person  required  by  section  408 (i)  to  fUe  a  report  regarding 
an  individual  retirement  account  or  individual  retirement  annuity  at 
the  time  and  in  the  manner  required  by  section  408 (i)  shall  pay  a 
penalty  of  $10  for  each  failure  unless  it  is  shown  that  such  failure  is 
due  to  reasonable  cause. 

"(b)  Deficiency  Procedures  Not  To  Apply. — Subchapter  B  of 
chapter  63  (relating  to  deficiency  procedures  for  income,  estate,  gift, 
and  certain  excise  taxes)  does  not  apply  to  the  assessment  or  collection 
of  any  penalty  imposed  by  subsection  (a) .". 

(g)  Conforming  Amendments. — 

(1)  Section  37(c)  (1)  (defining  retirement  income)  is 
amended — 

(A )  by  striking  out  "and"  at  the  end  of  subparagraph.  (D) , 

(B)  by  adding  at  the  end  of  subparagraph  (E)  the  fol- 
lowing :  "retirement  bonds  described  in  section  409,  and",  and 

(C)  by  addirtg  at  the  end  thereof  the  following  new  para- 
graph : 

"(F)  an  individual  retirement  account  described  in 
section  408(a)  or  an  individual  retirement  annuity  de- 
scribed in  section 408 (b),  or". 

(2)  The  second  sentence  of  section  46(a)  (3)  and  the  second  sen- 
tence of  section  SOA(a)  (3),  as  each  is  amended  by  sections  2001 
(g)(2)(B)  and  2005(c)(4)  of  this  Act,  are  each  amended  by 
inserting  after  "owner-employees)^'  the  following:  "section  408 
(e)  (relating  to  additional  tax  on  income  from  certain  retirement 
accounts),". 

(3)  The  third  sentence  of  section  901(a),  as  amended  by  sec- 
tion 2005(c)  (5)  of  this  Act,  is  amended  by  inserting 
"against  the  tax  imposed  for  the  taxable  year  by  section  408(f) 
(relating  to  additional  tax  on  income  from  certain  retirement 
accounts)"  before  "against  the  tax  imposed  by  section  531". 

(4)  Subparagraph  (A)  of  section  56 (a)  (2)  and  paragraph  (1) 
of  section  56(c)  are  each  amended  by  striking  out  "531"  and  in- 
serting in  lieu  thereof  "408  (f) ,  531". 

(5)  Section  402(a)  (relating  to  taxability  of  beneficiary  of 
exempt  trust),  as  amended  by  section  2005(c)(2)  of  this  Act,  is 
amended  by  inserting  after  paragraph  (5)  of  the  following  new 
paragraph : 

(5)  Kollover  amounts. — In  the  case  of  an  employees'*  trust 
described  in  section  401(a)  which  is  exempt  from  tax  under  sec- 
tion 501(a),  if — 

"(A)  the  balance  to  the  credit  of  an  employee  is  paid  to 
him  on  one  or  more  distributions  which  constitute  a  lump 
sum  distribution  within  the  meaning  of  subsection  (e)  (4)  (A) 
(determined  without  reference  to  subsection  (e)  (4)  (B)), 
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"(B)  (i)  the  employee  transfers  all  the  property  he  receives 
in  such  distribution  to  an  individual  retirement  account  de 
scribed  in  section  1+08 (a),  an  individual  retirement  annuity 
described  in  section  408(b)  (other  than  an  endoioment  con- 
tract), or  a  retirement  bond  described  in  section  409,  on  or 
before  the  60th  day  after  the  day  on  which  he  received  such 
property,  to  the  extent  the  fair  market  value  of  such  property, 
exceeds  the  amount  referred  to  in  subsection  (e)  (4)  (D)  (i), 
or 

"(ii)  the  employee  transfers  all  the  property  he  receives  in 
such  distribution  to  an  employees''  trust  described  in  sec- 
tion 401(a)  which  is  exempt  from  tax  under  section  501(a), 
or  to  an  annuity  plan  described  in  section  403(a)  on  or  before 
the  60th  day  after  the  day  on  which  he  received  such  prop- 
erty, to  the  extent  the  fair  market  value  of  such  property  ex- 
ceeds the  amount  referred  to  in  subsection  (e)  (4)  (D)  (i) ,  and 
"(C)  the  amount  so  transferred  consists  of  the  property 
(other  than  money)  distributed,  to  the  extent  that  the  fair 
market  value  of  such  property  does  not  exceed  the  amount 
required  to  be  transferred  pursuant  to  subparagraph  (B), 
then  such  distributions  are  not  includible  in  gross  income  for  the 
year  in  which  paid.  For  purposes  of  this  title,  a  transfer  described 
in  subparagraph  (B)  (i)  shall  be  treated  as  a  rollover  contribu- 
tion as  described  in  section  408(d)(3).  Subparagraph  (B)  (ii) 
does  not  apply  in  the  case  of  a  transfer  to  an  employees'  trust,  or 
annuity  plan  of  any  part  of  the  lump  sum  distribution  described 
in  subparagraph  (A)  is  attributable  to  a  trust  forming  part  of  a 
plan  under  which  the  employee  toas  an  employee  within  the  mean- 
ing of  section  401(c)  (1)  at  the  time  contributions  were  made  on 
his  behalf  under  the  plan.'" 

(6)  Section  403(a)  (relating  to  taxation  of  employee  annui- 
ties) is  amended  by  adding  after  paragraph  (3)  the  following 
new  paragraph: 

"(4)  Rollover  amounts. — In  the  case  of  an  employee  annuity 
described  in  403(a) ,  if — 

"(A)  the  balance  to  the  credit  of  an  employee  is  paid  to 
him  in  one  or  more  distributions  which  constitute  a  lump  sum 
distribution  toithin  the  meaning  of  section  402(e)  (4)  (A) 
(determined  without  reference  to  section  402(e)  (4)  (B), 

"(B)  (i)  the  employee  transfers  all  the  property  he  receives 
in  such  distribution  to  an  individual  account  described  in 
section  408(a) ,  an  individual  retirement  annuity  described  in 
section  408(b)  (other  than  an  endoioment  contract),  or  a 
retirement  bond  described  in  section  409,  on  or  before  the 
60th  day  after  the  day  on  which  he  received  such  property 
to  the  extent  the  fair  market  value  of  such  property  exceeds 
the  amount  referred  to  in  section  402(e)  (4)  (D)  (i),  or 

"(ii)  the  employee  transfers  all  the  property  he  receives 
in  such  distribution  to  an  employees'  trust  described  in  sec- 
tion 401(a)  which  is  exempt  from  tax  under  section  501(a), 
or  to  an  annuity  plan  described  in  subsection  (a)  on  or  before 
the  60th  day  after  the  day  on  which  he  received  such  prop- 
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erty  to  the  extent  the  fair  market  value  of  such  property 
exceeds  the  amount  referred  to  in  section  402(e)  (4)  (D)  (i), 
and 

"(C)   the  amount  so  transferred  consists  of  the  property 
distributed  to  the  extent  that  the  fair  market  value  of  such 
property  does  not  exceed  the  amount  required  to  be  trans- 
ferred pursuant  to  subparagraph   (B), 
then  such  distribution  is  not  includible  in  gross  income  for  the 
year  in  which  paid.  For  purposes  of  this  title,  a  transfer  described 
in  subparagraph  (B)  (i)  shall  be  treated  as  a  rollover  contribu- 
tion described  in  section  408(d)(3). 

Subparagraph  (B)  (ii)  does  not  apply  in  the  case  of  a  transfer  to 
an  employees'  trust,  or  annuity  plan  if  any  part  of  the  lump  sum 
distribution  described  in  subparagraph  (A)  is  attributable  to  an 
annuity  plan  under  which  the  employee  was  an  employee  within 
the,  meaning  of  section  401(c)  (1)  at  the  time  contributions  were 
made  on  his  behalf  under  the  plan?. 

(7)  Section  3401(a)  (12)  (relating  to  exemption  from  collec- 
tion of  income  tax  at  source  on  certain  wages)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subparagraph: 

"(D)  for  a  payment  described  in  section  219(a)  if,  at  the 
time  of  such  payment,  it  is  reasonable  to  believe  that  the  em- 
ployee will  be  entitled  to  a  deduction  under  such  section  for 
payment;  or". 

(8)  Section  6047  (relating  to  information  relating  to  certain 
trusts  and  annuity  and  bond  purchase  plans)  is  amended  by  re- 
designating subsection  (d)  as  subsection  (e)  and  by  inserting 
after  subsection  (c)  the  following  new  subsection: 

u(d)  Other  Programs. — To  the  extent  provided  by  regulations 
prescribed  by  the  Secretary  or  his  delegate,  the  provisions  of  this 
section  apply  with  respect  to  any  payment  described  in  section  219(a) 
and  to  transactions  of  any  trust  described  in  section  408(a)  or  under 
an  individual  retirement  annuity  described  in  section  408(b)". 

(9)  Section  805(d)  (1)  (relating  to  definition  of  pension  plan 
reserves)  is  amended  by  striking  out  "or"  at  the  end  of  subpara- 
graph (O),  by  striking  out  "foregoing,"  at  the  end  of  subpara- 
graph (D)  and  inserting  in  lieu  thereof  "foregoing;  or",  and  by 
adding  at  the  end  thereof  the  following  new  subparagraph: 

"(E)  purchased  under  contracts  entered  into  with  trusts 
which  (at  the  time  the  contracts  were  entered  into)  were  indi- 
vidual retirement  accounts  described  in  section  408(a)  or 
under  contracts  entered  into  with  individual  retirement  an- 
nuities described  in  section 408 (b)." 

(10)  Section  72  (relating  to  annuities)  is  amended — 

(A)  by  inserting  after  "501  (a)"  in  subsection  (m)  (4)  (A) 
",  an  individual  retirement  amount  described  in  section  408 
(a),  an  individual  retirement  annuity  described  in  section 
408(b)". 

(B)  by  striking  out  at  the  end  of  subsection  (m)  (6)  "401 
(c)(3)"  and  inserting  in  lieu  thereof  "401(c)(3)  and  in- 
cludes an  individual  for  whose  benefit  an  individual  retire- 
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ment  account  or  annuity  described  in  section  408  (a)  or  (b) 
is  maintained". 
(11)  Section  801(g)(7)    (relating  to  basis  of  assets  held  for 
qualified  pension  plan  contracts)  is  amended  by  striking  out  "or 
(D) "  ana  inserting  in  lieu  thereof  " (D) ,  or  (E)v. 
(h)  Clerical  Amendments. — 

(1)  The  table  of  sections  for  part  VII  of  subchapter  B  of  chap- 
ter 1  is  amended  by  striking  out  the  item  relating  to  section  219 
and  inserting  in  lieu  thereof  the  following : 

"Sec.  219.  Retirement  savings. 
"Sec.  220.  Cross  references.". 

(2)  The  table  of  sections  for  subpart  A  of  part  I  of  subchapter 
D  of  chapter  1  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing : 

"Sec.  408.  Individual  retirement  accounts. 
"Sec.  409.  Retirement  bonds". 

(3)  The  table  of  sections  for  chapter  43  is  amended  by  inserting 
after  the  item  relating  to  section  4972  the  following  new  items: 

"Sec.  4^73.  Tax  on  excess  contributions  to  individual  retirement  ac- 
counts, certain  403(b)  contracts,  certain  individual  re- 
tirement annuities,  and  certain  retirement  bonds. 

"Sec.  4974-  Tax  on  certain  accumulations  in  individual  retirement  ac- 
counts. 

"Sec.  4975.  Tax  on  prohibited  transactions". 

(4)  The  table  of  sections  for  subchapter  B  of  chapter  68  is 
amended  by  adding  at  the  end  thereof  the  following  new  item: 

"Sec.  6693.  Failure  to  provide  reports  on  individual  retirement  ac- 
counts or  annuities". 

(i)  Effective  Dates. — 

(1)  The  amendments  made  by  subsections  (a),  (&),  and  (c) 
apply  to  taxable  years  beginning  after  December  31, 1974- 

(2)  The  amendments  made  by  subsections  (d)  through  (h) 
except  subsection  (g)(5)  and  (6)  shall  take  effect  on  January  1, 
1975. 

(3)  The  amendments  made  by  subsection  (g)  (5)  and  (6)  shall 
apply  on  and  after  the  date  of  enactment  of  this  Act  with  respect 
to  contributions  to  an  employees'  trust  described  in  section  401(a) 
of  the  Internal  Revenue  Code  of  1954  which  is  exempt  from  tax 
under  section  501(a)  of  such  Code  or  an  annuity  plan  described 
in  section  403(a)  of  such  Code. 

SEC.  2003.  PROHIBITED  TRANSACTIONS. 

(a)    Excise    Tax    on    Prohibited    Transactions. — Chapter   4$ 
(relating  to  qualified  pension,  etc.,  plans)  is  amended  by  adding  after 
section  4974  the  following  new  section: 
"SEC.  4975.  TAX  ON  PROHIBITED  TRANSACTIONS. 

"(a)  Initial  Taxes  on  Disqualified  Person. — There  is  hereby 
imposed  a  tax  on  each  prohibited  transaction.  The  rate  of  tax  shall  be 
equal  to  5  percent  of  the  amount  involved  with  respect  to  the  prohib- 
ited transaction  for  each  year  (or  part  thereof)  in  the  taxable  period. 
The  tax  imposed  by  this  subsection  shall  be  paid  by  any  disqualified 
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person  who  participates  in  the  prohibited  transaction  (other  than  a 
fiduciary  acting  only  as  such) . 

"(b)  Additional  Taxes  ox  Disqualified  Person. — In  any  case 
in  which  an  initial  tax  is  imposed  by  subsection  (a)  on  a  prohibited 
transaction  and  the  transaction  is  not  corrected  icithin  the  correction 
periods  there  is  hereby  imposed  a  tax  equal  to  100  percent  of  the 
amount  involved.  The  tax  imposed  by  this  subsection  shall  be  paid 
by  any  disqualified  person  who  participated  in  the  prohibited  trans- 
action (other  than  a  fiduciary  acting  only  as  such) . 
"(c)  Prohibited  Transaction. — 

"(1)   General  rule. — For  purposes  of  this  section,  the  term 
''prohibited  transaction'  means  any  direct  or  indirect — 

"(A)  sale  or  exchange,  or  leasing,  of  any  property  between 
a  plan  and  a  disqualified  person  ; 

"(B)  lending  of  money  or  other  extension  of  credit  be- 
tween a  plan  and  a  disqualified  person ; 

"(C)  furnishing  of  goods,  services,  or  facilities  between  a 
plan  and  a  disqualified  person; 

"  (D)  transfer  to,  or  use  by  or  for  the  benefit  of,  a  disquali- 
fied person  of  the  income  or  assets  of  a  plan ; 

"(E)  act  by  a  disqualified  person  who  is  a  fiduciary 
whereby  he  deals  with  the  income  or  assets  of  a  plan  in  his 
own  interest  or  for  his  own  account;  or 

"(F)   receipt  of  any  consideration  for  his  own  personal 
account  by  any  disqualified  person  who  is  a  fiduciary  from 
any  party  dealing  with  the  plan  in  connection  with  a  trans- 
action involving  the  income  or  assets  of  the  plan. 
"(2)  Special  exemption. — The  Secretary  or  his  delegate  shall 
establish  an  exemption  procedure  for  purposes  of  this  subsection. 
Pursuant  to  such  procedure,  he  may  grant  a  conditional  or  uncon- 
ditional exemption  of  any  disqualified  person  or  transaction,  or 
class  of  disqualified  persons  or  transactions,  from  all  or  part  of 
the  restrictions  imposed  by  paragraph    (1)   of  this  subsection. 
Action  under  this  subparagraph  may  be  taken  ordy  after  consulta- 
tion and  coordination  with  the  Secretai^y  of  Labor.  The  Secretary 
or  his  delegate  may  not  grant  an  exemption  under  this  paragraph 
unless  he  finds  that  such  exemption  is — 
"(A)  administratively  feasible. 

"(B)  in  the  interests  of  the  plan  and  of  its  participants 
and  beneficiaries,  and 

"(C)  protective  of  the  rights  of  participants  and  benefici- 
aries of  the  plan. 
Before  granting  an  exemption  under  this  paragraph,  the  Secretary 
or  his  delegate  shall  require  adequate  notice  to  be  given  to  in- 
terested persons  and  shall  publish  notice  in  the  Federal  Register  of 
the  pendency  of  such  exemption  and  shall  afford  irderested  persons 
an  opportunity  to  present  views.  Xo  exemption,  may  be  granted  un- 
der this  paragraph  with  respect  to  a  transaction  described  in  sub- 
paragraph (E)  or  (F)  of  paragraph  (1)  unless  the  Secretary  or 
his  delegate  affords  an  opportunity  for  a  hearing  and  makes  a  de- 
termination on  the  record  with  respect  to  the  findings  required 
under  subparagraphs  (A),  (B),and  (C)  of  this  paragraph,  except 
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that  in  lieu  of  such  hearing  the  Secretary  or  his  delegate  may 
accept  any  record  made  by  the  Secretary  of  Labor  with  respect  to 
an  application  for  exemption  under  section  408(a)  of  title  I  of  the 
Employee  Retirement  Income  Security  Act  of  1974- 
"(3)  Special  rule  for  individual  retirement  accounts. — An 
individual  for  lohose  benefit  an  individual  retirement  account  is  estab- 
lished and  his  beneficiaries  shall  be  exempt  for  the  tax  imposed  by  this 
section  with  respect  to  any  transaction  concerning  such  account  (which 
would  otherwise  by  taxable  under  this  section)  if,  with  respect  to  such 
transaction,  the  account  ceases  to  be  an  individual  retirement  account 
by  reason  of  the  application  of  section  408(e)  (2)  (A)  or  if  section  408 
(e)  (4)  applies  to  such  account. 

"(d)    Exemptions. — The   prohibitions   provided   in    subsection    (c) 
shall  not  apply  to — 

"(1)  any  loan  made  by  the  plan  to  a  disqualified  person  who  is 
a  participant  or  beneficiary  of  the  plan  if  such  loan — 

"(A)  is  available  to  all  such  participants  or  beneficiaries 
on  a  reasonably  equivalent  basis, 

"(B)  is  not  made  available  to  highly  compensated  employ- 
ees, officers,  or  shareholders  m  an  amount  greater  than  the 
amount  made  available  to  other  employees, 

"(C)  is  made  in  accordance  with  specific  provisions  regard- 
ing such  loans  set  forth  in  the  plan, 

"  (D)  bears  a  reasonable  rate  of  interest,  and 
"(E)  is  adequately  secured; 
"(%)  any  contract,  or  reasonable  arrangement,  made  with  a  dis- 
qualified person  for  office  space,  or  legal,  accounting,  or  other 
services  necessary  for  the  establishment  or  operation  of  the  plan, 
if  no  more  than  reasonable  compensation  is  paid  therefor; 

"(3)  any  loan  to  an  employee  stock  ownership  plan  (as  defined 
in  subsection  (e)(7)),  if — 

"(A)  such  loan  is  primarily  for  the  benefit  of  participants 
and  beneficiaries  of  the  plan,  and 

"(B)  such  loan  is  at  a  reasonable  rate  of  interest,  and  any 
collateral  is  given  to  a  disqualified  person  by  the  plan  consists 
only  of  qualifying  employer  securities  (as  defined  in  subsec- 
tion (e)(8)); 
"(4)   the  investment  of  all  or  part  of  a  plan's  assets  in  deposits 
which  bear  a  reasonable  interest  rate  in  a  bank  or  similar  financial 
institution  supervised  by  the  United  States  or  a  State,  if  such 
bank  or  other  institution  is  a  fiduciary  of  such  plan  and  if — 

"  ( A )  the  plan  covers  only  employees  of  such  bank  or  other 
institution  and  employees  of  affiliates  of  such  bank  or  other 
institution,  or 

"(B)  such  investment  is  expressly  authorized  by  a  provi- 
sion of  the  plan  or  by  a  fiduciary  (other  than  such  bank  or 
institution  or  affiliates  thereof)  who  is  expressly  empowered 
by  the  plan  to  so  instruct  the  trustee  with  respect  to  such 
investment ; 
"(5)  any  contract  for  life  insurance,  health  insurance,  or  an- 
nuities with  one  or  more  insurers  which  are  qualified  to  do  busi- 
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ness  in  a  State  if  the  plan  pays  no  more  than  adequate  considera- 
tion, and  if  each  such  insurer  or  insurers  is — 

"(A)  the  employer  maintaining  the  plan,  or 
"  (B)  a  disqualified  person  which  is  wholly  owned  {directly 
or  indirectly)  by  the  employer  establishing  the  plan,  or  by 
any  person  which  is  a  disqualified  person  with  respect  to  the 
plan,  but  only  if  the  total  premiums  and  annuity  considera- 
tions written  by  such  insurers  for  life  insurance,  health  in- 
surance, or  annuities  for  all  plans  (and  their  employers)  with 
respect  to  which  such  insurers  are  disqualified  persons  (not 
including  premiums  or  annuity  considerations  written  by  the 
employer  maintaining  the  plan)  do  not  exceed  5  percent  of 
the  total  premiums  and  annuity  considerations  written  for  all 
lines  of  insurance  in  that  year  by  such  insurers  (not  including 
premiums  or  annuity  considerations  written  by  the  employer 
maintaining  the  plan) ; 
"(6)  the  provision  of  any  ancillary  service  by  a  bank  or  similar 
financial  institution  supervised*  by  the  United  States  or  a  Stale,  if 
such  service  is  provided  at  not  more  than  reasonable  compensa- 
tion, if  such  bank  or  other  institution  is  a  fiduciary  of  such  plan, 
and  if — 

"  ( A )  such  bank  or  similar  financial  institution  has  adopted 
adequate  internal  safeguards  which  assure  that  the  provision 
of  such  ancillary  service  is  consistent  with  sound  banking  and 
financial  practice,  as  determined  by  Federal  or  State  super- 
visory authority,  and 

" (B)  the  extent  to  which  such,  ancillary  service  is  provided 
is  subject  to  specific  guidelines  issued  by  such  bank  or  similar 
financial  institution  (as  determined  by  the  Secretary  or  his 
delegate  after  consultation  with  Federal  and  State  super- 
visory authority),  and  under  such  guidelines  the  bank  or 
similar  financial  institution  does  not  provide  such  ancillary 
service — 

"(i)  in  an  excessive  or  unreasonable  manner,  and 
"  (it)  in  a  manner  that  would  be  inconsistent  with  the 
best  interests  of  participants  and  beneficiaries  of  em- 
ployee benefit  plans; 
"(7)  the  exercise  of  a  privilege  to  convert  securities,  to  the  ex- 
tent provided  in  regulations  of  the  Secretary  or  his  delegate,  but 
only  if  the  plan  receives  no  less  than  adequate  consideration  per- 
suant  to  such  conversion; 

"  (8)  any  transaction  between  a  plan  and 

"(A)  a  common  or  collective  trust  fund  or  pooled  investment 
fund  maintained  by  a  disqualified  person  which  is  a  bank  or  trust 
company  supervised  by  a  State  or  Federal  agency  or  between  a 
plan  and  a  pooled  investment  fund  of  an  insurance  company  qual- 
ified to  do  business  in  a  State  if — 

"  (A )  the  transaction  is  a  sale  or  purchase  of  an  interest  in 
the  fund, 

"(B)  the  bank,  trust  company,  or  insurance  company  re- 
ceives not  more  than  reasonable  compensation,  and 
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"(6")  such  transaction  is  expressly  permitted  by  the  instru- 
ment under  which  the  plan  is  maintained,  or  by  a  -fiduciary 
(other  than  the  bank,  trust  company,  or  insurance  company, 
or  an  affiliate  thereof)  who  has  authority  to  manage  ana  con- 
trol the  assets  of  the  plan; 

"(9)  receipt  by  a  disqualified  person  of  any  benefit  to  which  he 
may  be  entitled  as  a  participant  or  beneficiary  in  the  plan,  so  long 
as  the  benefit  is  computed  and  paid  on  a  basis  which  is  consistent 
with  the  terms  of  the  plan  as  applied  to  all  other  participants  and 
beneficiaries  ; 

(10)  receipt  by  a  disqualified  person  of  any  reasonable  com- 
pensation for  services  rendered,  or  for  the  reimbursement  of  ex- 
penses properly  and  actually  incurred,  in  the  performance  of  his 
duties  with  the  plan,  but  no  person  so  serving  who  already  re- 
ceives full-time  pay  from  an  employer  or  an  association  of  em- 
ployers, ichose  employees  are  participants  in  the  plan^  or  from 
an  employee  organization  whose  members  are  participants  in  such 
plan  shall  receive  compensation  from  such  fund,  except  for  reim- 
bursement of  expenses  properly  and  actually  incurred; 

"(11)  service  by  a  disqualified  person  as  a  fiduciary  in  addition 
to  being  an  officer,  employee,  agent,  or  other  representative  of  a 
disqualified  person/ 

"(12)  the  making  by  a  fiduciary  of  a  distribution  of  the  assets 
of  the  trust  in  accordance  with  the  terms  of  the  plan  if  such 
assets  are  distributed  in  the  same  manner  as  provided  under  sec- 
tion 4044  of  title  IV  of  the  Employee  Retirement  Income  Security 
Act  of  1974  (relating  to  allocation  of  assets) ;  or 

"(13)  any  transaction  which  is  exempt  from  section  406  of  such 
Act  by  reason  of  section  408(e)  of  such  Act  (or  which  would 
be  so  exempt  if  such  section  .06  applied  to  such  transaction) . 

The  exemptions  provided  by  this  subsection  (other  than  paragraphs 
(9)  and  (12) )  shall  not  apply  to  any  transaction  with  respect  to  a 
trust  described  in  section  401  (a)  which  is  part  of  a  plan  providing 
contributions  or  benefits  for  employees  some  or  all  of  whom  are  owner- 
employees  (as  defined  in  section  401(c)  (3) )  in  which  a  plan  directly 
or  indirectly  lends  any  part  of  the  corpus  or  income  of  the  plan  to, 
pays  any  compensation  for  personal  services  rendered  to  the  plan  to,  or 
acquires  for  the  flan  any  property  from  or  sells  any  property  to,  any 
such  owner-employee,  a  member  of  the  family  (as  defined  in  section 
267(c)  (4))  of  any  such  owner-employee,  or  a  corporation  controlled 
by  any  such  owner-employee  through  the  ownership,  directly  or  in- 
directly, of  50  percent  or  more  of  the  total  combined  voting  power  of 
all  classes  of  stock  entitled  to  vote  or  50  percent  or  more  of  the  total 
value  of  shares  of  all  classes  of  stock  of  the  corporation.  For  purposes 
of  the  preceding  sentence,  a  shareholder — employee  (as  defined  in  sec- 
tion 1379),  a  participant  or  beneficiary  of  an  individual  retirement 
account,  individual  retirement  annuity,  or  an  individual  retirement 
bond  (as  defined  in  section  408  or  409) ,  and  an  employer  or  association 
of  employees  which  establishes  such  an  account  or  annuity  under 
section  408(c)  shall  be  deemed  to  be  an  owner-employee. 
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(e)  Definitions. — 

"(1)  Plan. — For  purposes  oj  this  section,  the  term  'plan*  means  a 
trust  described  in  section  401(a)  which  forms  a  part  of  a  plan,  or  a 
plan  described  in  section  403(a)  or  405(a) ,  which  trust  or  plan  is 
exempt  from  tax  under  section  501(a),  an  individual  retirement 
account  described  in  section  408(a)  or  an  individual  retirement 
annuity  described  in  section  408(b)  or  a  retirement  bond  de- 
scribed in  section  409  (or  a  trust,  plan,  account,  annuity,  or  bond 
which,  at  any  time,  has  been  determined  by  the  Secretary  or  his 
delegate  to  be  such  a  trust,  plan,  account,  or  bond) . 

"(2)  Disqualified  person. — For  purposes  oj  this  section,  the 
term  'disqualified  person'  means  a  person  icho  is — 
"(A)  a  fiduciary; 

"(B)  a  person  providing  services  to  the  plan; 
"(G)  an  employer  any  of  whose  employees  are  covered  by 
the  plan; 

"(D)  an  employee  organization  any  of  whose  members  are 
covered  by  the  plan; 
"(E)  an  owner,  direct  or  indirect,  of  50  percent  or  more 

°f~ 

"  (i)  the  combined  voting  power  of  all  classes  of  stock 

entitled  to  vote  or  the  total  value  of  shares  of  all  classes 
of  stock  of  a  corporation, 

il(ii)the  capital  interest  or  the  profits  interest  of  a 
partnership,  or 

"(Hi)  the  beneficial  interest  of  a  trust  or  unincorpo- 
rated enterprise, 
which  is  an  employer  or  an  employee  organization  described 
in  subparagraph  (G)  or  (D) ; 

"(F)  a  member  of  the  family  (as  defined  in  paragraph 
(6) )  of  any  individual  described  in  subparagraph  (A),  (B), 
(0),or(E); 

"(G)  a  corporation,  partnership,  or  trust  or  estate  of 
which  (or  in  which)  50  percent  or  more  of — 

"(i)  the  combined  voting  power  of  all  classes  of  stock 
entitled  to  vote  or  the  total  value  of  shares  of  all  classes 
of  stock  of  such  corporation, 

"(ii)  the  capital  interest  or  profits  interest  of  such 
partnership,  or 

"(m)  the  beneficial  interest  of  such  trust  or  estate, 
is  owned  directly  or  indirectly,  or  held  by  persons  described 
in  subparagraph  (A),  (B),  (G),  (Z>),  or  (E) ; 

"(H)  an  officer,  director  (or  an  individual  having  powers 
or  responsibilities  similar  to  those  of  officers  or  directors), 
a  10  percent  or  more  shareholder,  or  a  highly  compensated 
employee  (earning  10  percent  or  more  of  the  yearly  wages  of 
an  employer)  of  a  person  described  in  subparagraph  (C), 
(D)AE)\<n-(G);or 

"(I)  a  10  percent  or  more  (in  capital  or  profits)  partner 
or  joint  venturer  of  a  person  described  in  subparagraph  (G), 
(D),(E),or(Q). 
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The  Secretary,  after  consultation  and  coordination  with  the  Sec- 
retary of  Labor,  may  by  regulation  prescribe  a  percentage  lower 
than  50  percent  for  subparagraphs  (E)  and  (G)  and  Imcer  than 
10  percent  for  subparagraphs  (H)  and  (I). 

"(8)  Fiduciary. — For  purposes  of  this  section,  the  term  'fiduci- 
ary'' means  any  person  who — 

"(-4)  exercises  any  discretionary  authority  or  discretion- 
ary control  respecting  management  of  such  plan  or  exercises 
any  authority  or  control  respecting  management  or  disposi- 
tion of  its  assets, 

"(B)  renders  investment  advice  for  a  fee  or  other  compen- 
sation, direct  or  indirect,  with  respect  to  any  moneys  or  other 
property  of  such  plan,  or  has  any  authority  or  responsibility 
to  ao  so,  or 

"(C)  has  any  discretionary  authority  or  discretionary  re- 
sponsibility in  the  administration  of  such  plan. 
Such  term  includes  any  person  designated  under  section  406 
(c)  (1)  (B)  of  the  Employee  Retirement  Income  Security  Act 
of  1974. 
"(4)  Stockholdings. — For  purposes  of  paragraphs  (2)(E)(i), 
and  (G)  (i)  there  shall  be  taken  into  account  indirect  stockhold- 
ings which  would  be  taken  into  account  under  section  267(c). 
except  that,  for  purposes  of  this  paragraph,  section  267(c)  (4) 
shall  be  treated  as  providing  that  the  members  of  the  family  of  an 
individual  are  the  members  within  the  meaning  of  paragraph  (6) . 
"(5)  Partnerships;  trusts. — For  purposes  of  paragraphs  (2) 
(E)  (ii)  and  (Hi),  (G)(ii)  and  (Hi),  and  (I)  the  ownership  of 
profits  or  beneficial  interests  shall  be  determined  in  accordance 
with  the  rules  for  constructive  ownership  of  stock  provided  in 
section  267(c)   (other  than  paragraph  (3)  thereof),  except  that 
section  267(c)  (4)  shall  be  treated  as  providing  that  the  members 
of  the  family  of  an  individual  are  the  members  within  the  mean- 
ing of  paragraph  (6). 

"(6)  Member  of  family. — For  purposes  of  paragraph  (2)(F), 
the  family  of  any  individual  shall  include  his  spouse,  ancestor, 
lineal  descendant,  and  any  spouse  of  a  lineal  descendant. 

11  (7)  Employee  stock  ownership  plan. — The  term  'employee 
stock  ownership  plan'  means  a  defined  contribution  plan — 

"(A)  which  is  a  stock  bonus  plan  which  is  qualified,  or  a 
stock  bonus  and  a  money  purchase  plan  both  of  ichich  are 
qualified  under  section  401.  and  which  are  designed  to  invest 
primarily  in  qualifying  employer  securities;  and 

" (B)  which  is  otherwise  defined  in  regulations  prescribed 
by  the  Secretary  or  his  delegate. 
(8)  Qualifying  employer  security. — The  term  'qualifying  em- 
ployer security'  means  an  employer  security  which  is — 
"  (A )  stock  or  otherwise  an  equity  security,  or 
"(B)  a  bond,  debenture,  note,  or  certificate  or  other  evi- 
dence of  indebtedness  which  is  described  in  paragraphs  (1), 
(2),  and  (3)  of  section  503  (e) . 
If  any  moneys  or  other  property  of  a  plan  are  invested  in  shares 
of  an  investment  company  registered  under  the  Investment  Corn- 
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party  Act  of  194-0,  the  investment  shall  not  cause  that  investment 
company  or  that  investment  company's  investment  adviser  or 
principal  underwriter  to  be  treated  as  a  fiduciary  or  a  disqualified 
person  for  purposes  of  this  section,  except  when  an  investment 
company  or  its  investment  adviser  or  principal  undemcriter  acts 
in  connection  xoith  a  plan  covering  employees  of  the  investment 
company,  its  investment  adviser,  or  its  principal  underwriter. 
"(/)  Other  Definitions  and  Special  Rules. — For  purposes  of 
this  section — 

"(1)  Joint  and  several  liability. — If  more  than  one  person 
is  liable  under  subsection  (a)  or  (b)  with  respect  to  any  one  pro- 
hibited transaction,  all  such  persons  shall  be  jointly  and  severally 
liable  under  such  subsection  with  respect  to  such  transaction. 

"(2)  Taxable  period. — The  term  'taxable  period'  means,  with 
respect  to  any  prohibited  transaction,  the  period  beginning  with 
the  date  on  vjhich  the  prohibited  transaction  occurs  and  ending 
on  the  earlier  of — 

"  (A )  the  date  of  mailing  of  a  notice  of  deficiency  pursuant 
to  section  6212,  with  respect  to  the  tax  imposed  by  subsec- 
tion {a),  or 

"(B)  the  date  on  which  correction  of  the  prohibited  trans- 
action is  completed. 
"(3)  Sale  or  exchange;  encumbered  property. — A  transfer 
of  real  or  personal  property  by  a  disqualified  person  to  a  plan 
shall  be  treated  as  a  sale  or  exchange  if  the  property  is  subject 
to  a  mortgage  or  similar  lien  which  the  plan  assumes  or  if  It  is 
subject  to  a  mortgage  or  similar  lien  which  a  disqualified  person 
placed  on  the  property  within  the  10-year  period  ending  on  the 
date  of  the  transfer. 

11  (4)  Amount  involved. — The  term  'amount  involved'  means, 
with  respect  to  a  prohibited  transaction,  the  greater  of  the  amount 
of  money  and  the  fair  market  value  of  the  other  property  given 
or  the  amount  of  money  and  the  fair  market  value  of  the  other 
property  received;  except  that,  in  the  case  of  services  described 
in  paragraphs  (2),  (11),  and  (12)  of  subsection  (d)  the  amount 
involved  shall  be  only  the  excess  compensation.  For  purposes  of 
the  preceding  sentence,  the  fair  market  value — 

"(A)  in  the  case  of  the  tax  imposed  by  subsection  (a), 
shall  be  determined  as  of  the  date  on  which  the  prohibited 
transaction  occurs;  and 

"(B)  in  the  case  of  the  tax  imposed  by  subsection  (b),  shall 
be  the  highest  fair  market  value  during  the  correction  period. 
"(5)  Correction. — The  terms  'correction'  and  'correct'  mean, 
with  respect  to  a  prohibited  transaction,  undoing  the  transaction 
to  the  extent  possible,  but  in  any  case  placing  the  plan  in  a  finan- 
cial position  not  worse  than  that  in  which  it  would  be  if  the  dis- 
qualified person  were  acting  under  the  highest  fiduciary  standards. 
"(6)  Correction  period. — The  term  'correction  period'  means, 
with  respect  to  a  prohibited  transaction,  the  period  beginning 
with  the  date  on  which  the  prohibited  transaction  occurs  and  end- 
ing 90  days  after  the  date  of  mailing  of  a  notice  of  deficiency  with 
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respect  to  the  tax  imposed  by  subsection  (b)  under  section  6212) 
extended  by — 

"(^L)  any  period  in  which  a  deficiency  cannot  be  assessed 
under  section  6213 {a))  and 

"(B)  any  other  period  which  the  Secretary  or  his  delegate 
determines  is  reasonable  and  necessary  to  bring  about  the 
correction  of  the  prohibited  transaction. 
"(g)  Application  of  Section. — This  section  shaU  not  apply — 

"(1)  in  the  case  of  a  plan  to  which  a  guaranteed  benefit  policy 
(as  defined  in  section  401(b)  (2)(B)  of  the  Employee  Retirement 
Income  Security  Act  of  197 4)  is  issued,  to  any  assets  of  the  insur- 
ance company,  insurance  service,  or  insurance  organization  merely 
because  of  its  issuance  of  such  policy; 

"(2)  to  a  governmental  plan  (within  the  meaning  of  section 
414(d));  or 

"(3)  to  a  church  plan  (within  the  meaning  of  section  414(e)) 
with  respect  to  which  the  election  provided  by  section  410(d)  has 
not  been  made. 
In  the  case  of  a  plan  which  invests  in  any  security  issued  by  an  invest- 
ment company  registered  under  the  Investment  Company  Act  of  1940, 
the  assets  of  such  plan  shall  be  deemed  to  include  such  security  but 
shall  not,  by  reason  of  such  investment,  be  deemed  to  include  any  assets 
of  such  company. 

"(h)  Notification  of  Secretary  of  Labor. — Before  sending  a 
notice  of  deficiency  with  respect  to  the  tax  imposed  by  subsection  (a) 
or  (b),  the  Secretary  or  his  delegate  shall  notify  the  Secretary  of  La- 
bor and  provide  him  a  reasonable  opportunity  to  obtain  a  correction 
of  the  prohibited  transaction  or  to  comment  on  the  imposition  of  »uch 
tax. 

"(i)  Cross  Reference. — 

"For  provisions  concerning  coordination  procedures  between  Secre- 
tary of  Labor  and  Secretary  of  Treasury  with  respect  to  application 
of  tax  imposed  by  this  section  and  for  authority  to  waive  imposition 
of  the  tax  imposed  by  subsection  (b),  see  section  3002  of  Employment 
Retirement  Income  Security  Act  of  1974"- 

(b)  Amendment  of  Section  503. — Section  503  (relating  to  require- 
ments for  exemption)  is  amended — 

(1)  by  striking  out  "or  (18)"  in  subsection  (a)(1)(A). 

(2)  by  amending  subsection  (a)(1)(B)  by  inserting  "which 
is  referred  to  in  section  4975(g)  (2)  or  (3)"  after  "described  in 
section  401(a)". 

(3)  by  striking  out  "or  section  401  "  in  subsection  (a)  (2)  and 
inserting  in  lieu  thereof  "or  paragraph  (1)  (B)". 

(4)  by  striking  out  "or  section  401"  in  subsection  (c)  and  insert- 
ing in  lieu  thereof  "or  subsection  (a)  (1)  (B)",  and 

(5)  by  8 triking  ou t  subsection  (g). 

(c)  Effective  Date  and  Savings  Provisions. — 

(1)  (A)  The  amendments  made  by  this  section  shall  take  effect 
on  January  1,  1975. 

(B)  If,  before  the  amendments  made  by  this  section  take  effect, 
an  organization  described  in  section  401 (a)  of  the  Internal  Reve- 
nue Code  of  1954  w  denied  exemption  under  section  501(a)  of 
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such  Code  by  reason  of  section  503  of  such  Code,  the  denial  of 
such  exemption  shall  not  apply  if  the  disqualified  person  elects 
(in  such  manner  and  at  such  time  as  the  Secretary  or  his  dele- 
gate shall  by  regulations  prescribe)  to  pay,  with  respect  to  the 
prohibited  transaction  (within  the  meaning  of  section  503  (b)  or 
(g))  which  resulted  in  such  denial  of  exemption,  a  tax  in  the 
amount  and  in  the  manner  provided  with  respect  to  the  tax  im- 
posed under  section  Jf975  of  such  Code.  An  election  made  under 
this  subparagraph,  once  made,  shall  be  irrevocable.  The  Secretary 
of  the  Treasury  or  his  delegate  shall  prescribe  such  regulations  as 
may  be  necessary  to  carry  out  the  purposes  of  this  subparagraph. 
(2)  Section  4975  of  the  Internal  Revenue  Code  of  1954  (re- 
lating to  tax  on  prohibited  transactions)  shall  not  apply  to — 

(A)  a  loan  of  money  or  other  extension  of  credit  between 
a  plan  and  a  disqualified  person  under  a  binding  contract  in 
effect  on  July  1, 1974  (or  pursuant  to  renewals  of  such  a  con- 
tract), until  June  30, 1984,  if  such  loan  or  other  extension  of 
credit  remains  at  least  as  favorable  to  the  plan  as  an  arm's- 
length  transaction  with  an  unrelated  party  would  be,  and  if 
the  execution  of  the  contract,  the  making  of  the  loan,  or  the 
extension  of  credit  was  not,  at  the  time  of  such  execution, 
making,  or  extension,  a  prohibited  transaction  (within  the 
meaning  of  section  503(b)  of  such  Code  or  the  corresponding 
provisions  of  prior  law); 

(B)  a  lease  or  joint  use  of  property  involving  the  plan  and 
a  disqualified  person  pursuant  to  a  binding  contract  in  effect 
on  July  1, 1974  (or  pursuant  to  renewals  of  such  a  contract) , 
until  June  30, 1984,  if  such  lease  or  joint  use  remains  at  least 
as  favorable  to  the  plan  as  an  arm's-length  transaction  with 
an  unrelated  party  would  be  and  if  the  execution  of  the  con- 
tract was  not,  at  the  time  of  such  execution,  a  prohibited 
transaction  (within  the  meaning  of  section  503(b)  of  such 
Code)  or  the  corresponding  provisions  of  prior  law; 

(C)  the  sale,  exchange,  or  other  disposition  of  property  de- 
scribed in  subparagraph  (B)  between  a  plan  and  a  disquali- 
fied person  before  June  30, 1984,  if — 

(i)  in  the  case  of  a  sale,  exchange,  or  other  disposition 
of  the  property  by  the  plan  to  the  disqualified  person,  the 
plan  receives  an  amount  which  is  not  less  than  the  fair 
market  value  of  the  property  at  the  time  of  such  dis- 
position; and 

(ii)  in  the  case  of  the  acquisition  of  the  property  by 
the  plan,  the  plan  pays  an  amount  which  is  not  in  excess 
of  the  fair  market  value  of  the  property  at  the  time  of 
such  acquisition; 

(D)  Until  June  30, 1977,  the  provision  of  services  to  which 
subparagraphs  (A),  (B),  and  (C)  do  not  apply  between  a 
plan  and  a  disqualified  person  (i)  under  a  binding  contract 
in  effect  on  July  1, 1974  (or  pursuant  to  renewals  of  such  con- 
tract),^ or  (ii)  if  the  disqualified  person  ordinarily  and  cus- 
tomarily furnished  such  services  on  June  30, 1974,  if  such  pro- 
vision of  services  remains  at  least  as  favorable  to  the  plan  as 
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an  arm's-length  transaction  with  an  unrelated  party  would 
be  and  if  the  provision  of  services  was  not,  at  the  time  of 
such  provision,  a  prohibited  transaction  (within  the  meaning 
of  section  503(b)  of  such  Code)  or  the  corresponding  provi- 
sions of  prior  law;  or 

(E)  the  sale,  exchange,  or  other  disposition  of  property 
which  is  owned  by  a  plan  on  June  30,  1974,  and  all  times 
thereafter,  to  a  disqualified  person,  if  such  plan  is  required  to 
dispose  of  such  property  in  order  to  comply  with  the  provi- 
sions of  section  407(a)  (2)  (A)  (relating  to  the  prohibition 
against  holding  excess  employer  securities  and  employer  real 
property)  of  the  Employee  Retirement  Income  Security  Act 
of  1974,  and  if  the  plan  receives  not  less  than  adequate 
'  *      consideration. 

For  the  purposes  of  this  paragraph,  the  term  '''disqualified  per- 
son" has  the  meaning  provided  by  section  4975(e)  (2)  of  the  In- 
ternal Revenue  Code  of  1954- 
SEC.  2004.  LIMITATIONS  ON  BENEFITS  AND  CONTRIBUTIONS. 
(a)  Plan  Requirements. — 

(1)  Section  401  (a)  (relating  to  requirements  for  qualification) 
is  amended  by  inserting  after  paragraph  (15)  the  following  new 
paragraph : 

"(16)  A  trust  shall  not  constitute  a  qualified  trust  under 
this  section  if  the  plan  of  which  such  trust  is  a  part  provides 
for  benefits  or  contributions  which  exceed  the  limitations  of 
section  415." 

(2)  Subpart  B  of  part  I  of  subchapter  D  of  chapter  1  is 
amended  by  inserting  after  section  414  the  following  new  section : 

"SEC.  415.  LIMITATIONS  ON  BENEFITS  AND  CONTRIBUTION  UNDER 
QUALIFIED  PLANS. 

"(a)  General  Rule. — 

"(1)  Trusts. — A  trust  which  is  a  part  of  a  pension,  profit- 
sharing,  or  stock  bonus  plan  shall  not  constitute  a  qualified  trust 
under  section  401  (a)  if — 

"  (A )  in  the  case  of  a  defined  benefit  plan,  the  plan  provides 
for  the  payment  of  benefits  with  respect  to  a  participant  which 
exceed  the  limitation  of  subsection  (b), 

"(B)  in  the  case  of  a  defined  contribution  plan,  contribu- 
tions and  other  additions  under  the  plan  with  respect  to  any 
participant  for  any  taxable  year  exceed  the  limitation  of  sub- 
section (c),  or 

"(C)  in  any  case  in  which  an  individual  is  a  participant  in 

both  a  defined  benefit  plan  and  a  defined  contribution  plan 

maintained  by  the  employer,  the  'trust  has  been  disqualified 

under  subsection  (g). 

"(2)  Section  applies  to  certain  annuities  and  accounts. — 

In  the  case  of — 

"(A)  an  employee  annuity  plan  described  in  section  403 
(a), 
"(B)  an  annuity  contract  described  in  section  403(b), 
"(C)  an  individual  retirement  accoun t  described  in  section 
408(a), 
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"(D)  an  individual  retirement  annuity  described  in  sec- 
tion 408(b), 

"(E)  a  plan  described  in  section  405(a) ,  or 
"(F)  a  retirement  bond  described  in  section  409, 
such  contract,  annuity  plan,  account,  annuity,  plan,  or  bond  shall 
not  be  considered  to  be  described  in  section  403(a),  403(b),  405, 
408(a),  408(b),  or  409,  as  the  case  may  be,  unless  it  satisfies  the 
requirements  of  subparagraph  (A)  or  subparagraph  (B)  of  para- 
graph (1),  whichever  is  appropriate,  and  lias  not  been  disqualified 
under  subsection  (g).  In  the  case  of  an  annuity  contract  described 
in  section  403(b),  the  preceding  sentence  sliall  apply  only  to  the 
portion  of  the  annuity  contract  which,  exceeds  the  limitation  of 
subsection  (b)  or  the  limitation  of  subsection  (c),  whichever  is 
appropriate,  and  the  amount  of  the  contribution  for  such  portion 
shall  reduce  the  exclusion  allowance  as  provided  in  section  403 

"(b)  Limitation  for  Defined  Benefit  Plans. — 

"(1)  In  general. — Benefits  with  respect  to  a  participant  exceed 
the  limitation  of  this  subsection  if,  when  expressed  as  an  annual 
benefit  (within  the  meaning  of  paragraph  (2) ) ,  such  annual  bene- 
fit is  greater  than  the  lesser  of — 

"(A)  $75,000,  or 

"(B)  100  percent  of  the  participant's  average  compensa- 
tion for  his  high  3  years. 
11  (2)  Annual  benefit. — 

11  (A)  In  general. — For  purposes  of  paragraph  (1),  the 
term  ''annual  benefit  means  a  benefit  payable  annually  in  the 
form  of  a  straight  life  annuity  (with  no  ancillary  benefits) 
under  a  plan  to  which  employees  do  not  contribute  and  under 
which  no  rollover  contributions  (as  defined  in  sections  402 
(a)(5),4O3(a)(4),408(d)(3),and4O9(b)(3)(C))aremade. 

11  (B)  Adjustment  for  certain  other  forms  of  benefit. — 
//  the  benefit  under  the  plan  is  payable  in  any  form  other 
than  the  form  described  in  subparagraph  (A),  or  if  the  em- 
ployees contribute  to  the  plan  or  make  rollover  contributions 
(as  defined  in  sections  402(a)(5),  403(a)(4),  408(d)(3) 
and  409(b)(3)(C)),  the  determinations  as  to  whether  the 
limitation  described  in  paragraph  (1)  has  been  satisfied  shall 
be  made,  in  accordance  xoith  regulations  prescribed  by  the  Sec- 
retary or  his  delegate,  by  adjusting  such  benefit  so  that  it  is 
equivalent  to-  the  benefit  described  in  subparagraph  (A). 
For  purposes  of  this  subparagraph,  any  ancillary  benefit 
which  is  not  directly  related  to  retirement  income  benefits 
shall  not  be  taken  into  account;  and  that  portion  of  any  joint 
and  survivor  annuity  which  constitutes  a  qualified  joint  and 
survivor  annuity  (as  defined  in  section  401(a)  (11)  (H)  (Hi) ) 
shall  not  be  taken  into  account. 

"(C)  Adjustment  to  $75,000  limit  where  benefit  be- 
gins before  age  65. — If  the  retirement  income  benefit  under 
the  plan  begins  before  age  55,  the  determination  as  to 
whether  the  $75,000  limitation  set  forth  in  paragraph  (1)  (A) 
has  been  satisfied  shall  be  made,  in  accordance  with  regula- 
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tions  prescribed  by  the  Secretary  or  his  delegate,  by  adjust- 
ing such  benefit  so  that  it  is  equivalent  to  such  a  benefit  be- 
ginning at  age  55. 
11  (3)  Average  compensation  for  high  3  years. — For  purposes 
of  paragraph  (1),  a  participants  high  3  years  shall  be  the  period 
of  consecutive  calendar  years  (not  more  than  3)  during  which 
the  participant  both  urns  an  active  participant  in  the  plan  and  had 
the  greatest  aggregate  compensation  from  the  employer.  In  the 
case  of  an  employee  within  the  meaning  of  section  401(c)  (1), 
the  preceding  sentence  shall  be  applied  by  substituting  for  ''com- 
pensation from  the  employer*  the  following:  'the  participants 
earned  income  (within  the  meaning  of  section  401(c)  (2)  but  de- 
termined without  regard  to  any  exclusion  under  section  911)\ 
11  (4)  Total  annual  benefits  not  in  excess  of  $10,000. — Not- 
withstanding  the  preceding  provisions  of  this  subsection,  the 
benefits  payable  with  respect  to  a  participant  under  any  defined 
benefit  plan  shall  be  deemed  not  to  exceed  the  limitation  of  this 
subsection  if — 

"(A)  the  retirement  benefits  payable  with  respect  to  such 
participant  under  such  plan  and  under  all  other  defined  bene- 
fit plans  of  the  employer  do  not  exceed  $10,000  for  the  plan 
year,  or  for  any  prior  plan  year,  and 

"(B)  the  employer  has  not  at  any  time  maintained  a  de- 
fined contribution  plan  in  which  the  participant  participated. 
"(5)  Reduction  for  service  less  than  10  years. — In  the 
case  of  an  employee  who  has  less  than  10  years  of  service  with  the 
employer,  the  limitation  referred  to  in  paragraph  (1),  and  the 
limitation  referred  to  in  paragraph  (4),  shall  be  the  limitation  de- 
termined under  such  paragraph  (without  regard  to  this  para- 
graph), multiplied  by  a  fraction,  the  numerator  of  which  is  the 
number  of  years  (or  part  thereof)  of  service  with  the  employer 
and  the  denominator  of  which  is  10. 

"(6)  Computation  of  benefits  and  contributions. — The  com- 
putation of — 

"(A)  benefits  under  a  defined  contribution  plan,  for  pur- 
poses of  section  401(a)  (4), 

"(B)  contributions  made  on  behalf  of  a  participant  in  a 
defined  benefit  plan,  for  purposes  of  section  401(a)  (4),  and 
"(C)  contributions  and  benefits  provided  for  a  participant 
in  a  plan  described  in  section  41 4  (k),  for  purposes  of  this 
section 
shall  not  be  made  on  a  basis  inconsistent  with  regulations  pre- 
scribed by  the  Secretary  or  his  delegate. 
"(c)  Limitation  for  Defined  Contribution  Plans. — 

"(1)  In  general. — Contributions  and  other  additions  with 
respect  to  a  participant  exceed  the  limitation  of  this  subsection  if, 
when  expressed  as  an  annual  addition  (within  the  meaning  of 
paragraph  (2))  to  the  participants  account,  such  annual  addi- 
tion is  greater  than  the  lesser  of — 
Xi(A)  $25,000,  or 
"(B)  25  percent  of  the  participant's  compensation. 
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"(2)  Annual  addition. — For  purposes  oj  paragraph  (1),  the 
term  'annual  addition'  means  the  sum  for  any  year  of — 
"(A)  employer  contributions, 
"(Z?)   the  lesser  of — 

u(i)   the  amount  of  the  employee  contributions  in  ex- 
cess of  6  percent  of  his  compensation,  or 

"(ii)  one-half  of  the  employee  contributions,  and 
"(C)  forfeitures. 
For  the  purposes   of   this  paragraph,   employee   contributions 
under  subparagraph  (B)  are  determined  without  regard  to  any 
rollover  contributions  (as  defined  in  sections  402(a)  (5),  403(a) 
U),  408(d)  (3),  and  409(b)(3)(C)). 

11  (3)  Participant's  compensation. — For  purposes  of  paragraph 
(1),  the  term  ' participant's  compensation1  means  the  compensa- 
tion of  the  participant  from  the  employer  for  the  year.  In  the  case 
of  an  employee  within  the  meaning  of  section  401(c)  (1),  the  pre- 
ceding sentence  shall  be  applied  by  substituting  for  ' compensation 
of  the  participant  from  the  employer''  the  following :  Hhe  partici- 
pants earned  income  (within  the  meaning  of  section  401(c)  (2) 
but  determined  without  regard  to  any  exclusion  under  section 

my. 

"(4)  Special  election  for  section  408(b)  contracts  pur- 
chased BY  EDUCATIONAL  INSTITUTIONS,  HOSPITALS,  AND  HOME 
HEALTH  SERVICE  AGENCIES. 

"(A)  In  the  case  of  amounts  contributed  for  an  annuity 
contract  described  in  section  403(b)  for  the  year  in  which 
occurs  a  participants  separation  from  the  service  with  an 
educational  institution,  a  hospital,  or  a  home  health  service 
agency,  at  the  election  of  the  participant  there  is  substituted 
for  the  amount  specified  in  paragraph  (1)  (B)  the  amount 
of  the  exclusion  allowance  which  would  be  determined  under 
section  403(b)  (2)  (without  regard  to  this  section)  for  the 
participant's  taxable  year  in  which  such  separation  occurs  if 
the  participant's  years  of  service  were  computed  only  by  tak- 
ing into  account  his  service  for  the  employer  during  the  pe- 
riod of  years  (not  exceeding  ten)  ending  on  the  date  of  such 
separation. 

"(B)  In  the  case  of  amounts  contributed  for  an  annuity 
contract  described  in  section  403(b)  for  any  year  in  the  case 
of  a  participant  who  is  an  employee  of  an  educational  insti- 
tution, a  hospital,  or  a  home  health  service  agency,  at  the  elec- 
tion of  the  participant  there  is  substituted  for  the  amount 
specified  in  paragraph  (1)(B)  the  least  of — 

u(i)  25  percent  of  the  participant's  includible  compen- 
sation (as  defined  in  section  403(b)  (3))  plus  $4,000, 

11  (ii)    the  amount  of  the  exclusion  allowance  deter- 
mined for  the  year  under  section  403(b)  (2),  or 
"(m)  $15,000. 

"(C)  In  the  case  of  amounts  contributed  for  an  annuity 
contract  described  in  section  403(b)  for  any  year  for  a  par- 
ticipant who  is  an  employee  of  an  educational  institution,  a 
hospital,  or  a  home  health  service  agency,  at  the  election  of 

183 


4457 


the  participant  the  provisions  of  section  403(b)  (2)  (A)  shall 
not  apply. 

"(D)(i)  The  provisions  of  this  paragraph  apply  only  if 
the  participant  elects  its  application  at  the  time  and  in  the 
manner  provided  under  regulations  prescribed  by  the  Sec- 
retary or  his  delegate.  Not  more  than  one  election  may  be 
made  under  subparagraph  {A)  by  any  participant.  A  partici- 
pant who  elects  to  have  the  provisions  of  subparagraph  (A), 
(B),  or  (C)  of  this  paragraph  apply  to  him  may  not  elect 
.  to  have  any  other  subparagraph  of  this  paragraph  apply  to 
him.  Any  election  made  under  this  paragraph  is  irrevocable. 
u(ii)  For  purposes  of  this  paragraph  the  term  'educational 
institution1  means  an  educational  institution  as  defined  in  sec- 
tion 151 (e) (4). 

a(iii)  For  purposes  of  this  paragraph  the  term  'home 
health  service  agency''  means  an  organization  described  in 
subsection  501  (c)  (3)  which  is  exempt  from  tax  under  section 
501(a)  and  which  has  been  determined  by  the  Secretary  of 
Health,  Education,  and  Welfare  to  be  a  home  health  agency 
(as  defined  in  section  1861  (o)  of  the  Social  Security  Act). 
"(d)  Cost-of-Livino  Adjustments. — 

"(1)  In  general. — The  Secretary  or  his  delegate  shall  adjust 
annually — 

"  (A )  the  $75,000  amount  in  subsection  (b)(1)(A), 
"(B)   the  $25,000  amount  in  sub  ection   (c)(1)(A),  and 
"(C)  in  the  case  of  a  participant  who  is  separated  from 
service,  the  amount  taken  into  account  under  subsection  (b) 

for  increases  in  the  cost  of  living  in  accordance  with  regulations 
prescribed  by  the  Secretary  or  his  delegate.  Such  regulations  shall 
provide  for  adjustment  procedures  which  are  similar  to  the  pro- 
cedures used  to  adjust  primary  insurance  amounts  under  section 
215 (i)  (2)  (A )  of  the  Social  Security  Act. 
"(2)  Base  periods. — The  base  period  taken  into  account — 

U(A)  for  purposes  of  subparagraphs  (A)  and  (B)  of  para- 
graph (1)  is  the  calendar  quarter  beginning  October  1, 1974, 
and 

"(B)  for  purposes  of  subparagraph  (C)  of  paragraph  (1) 
is  the  last  calendar  quarter  of  the  calendar  year  before  the  cal- 
endar year  in  which  the  participant  is  separated  from  service. 
il(e)  Limitation  in  Case  of  Defined  Benefit  Plan  and  Defined 
Contribution  Plan  for  Same  Employee. — 

"(1)  In  general. — In  any  case  in  which  an  individual  is  a 
participant  in  both  a  defined  benefit  plan  and  a  defined  contribu- 
tion plan  maintained  by  the  same  employer^  the  sum  of  the  defined 
benefit  plan  fraction  and  the  defined  contribution  plan  fraction 
for  any  year  may  not  exceed  1.4- 

u(2)  Defined  benefit  plan  fraction. — For  purposes  of  this 
subsection,  the  defined  benefit  plan  fraction  for  any  year  is  a 
fraction — 

"  (A)  the  numerator  of  which  is  the  projected  annual  bene- 
fit of  the  participant  under  the  plan  (determined  as  of  the 
close  of  the  year) ,  and 
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U(B)  the  denominator  of  which  is  the  projected  annual 
benefit  of  the  participant  under  the  plan  {determined  as  of 
the  close  of  the  year)  if  the  plan  provided  the  maximum  bene- 
fit allowable  under  subsection  (b). 
"{3)   Defined  contribution  plan  fraction. — For  purposes 
of  this  subsection,  the  defined  contribution  plan  fraction  for  any 
year  is  a  fraction — 

U(A)  the  numerator  of  which  is  the  sum  of  the  annual  addi- 
tions to  the  participants  account  as  of  the  close  of  the  year, 
and 

"{B)  the  denominator  of  which  is  the  sum  of  the  maximum 

amount  of  annual  additions  to  such  account  which  could  have 

been  made  under  subsection  (c)  for  such  year  and  for  each 

prior  year  of  service  with  the  employer. 

"(4)  Special  transition  rules  for  defined  contribution 

fraction. — In   applying   paragraph    (3)    with   respect   to   years 

beginning  before  January  1,  1976 — 

u  (A)  the  aggregate  amount  taken  into  account  under  para- 
graph (3)  (A)  may  not  exceed  the  aggregate  amount  taken 
into  account  under  paragraph  {3)  (B),  and 

U(B)  the  amount  taken  into  account  under  subsection  (c) 
(2)  (B)  (i)  for  any  year  concerned  is  an  amount  equal  to — 
U(*J  the  excess  of  the  aggregate  amount  of  employee 
contributions  for  all  years  beginning  before  January  1, 
1976,  during  which  the  employee  was  an  active  partici- 
pant of  the  plan,  over  10  percent  of  the  employee^  aggre- 
gate compensation  for  alt  such  years,  multiplied  by 

"(ii)  a  fraction  the  numerator  of  which  is  1  and  the 

denominator  of  which  is  the  number  of  years  beginning 

before  January  1,  1976,  during  which  the  employee  was 

an  active  participant  in  the  plan. 

Employee  contributions  made  on  or  after  October  2,  1973,  shall 

be  taken  into  account  under  subparagraph  (B)  of  the  preceding 

sentence  only  to  the  extent  that  the  amount  of  such  contributions 

does  not  exceed  the  maximum  amount  of  contributions  permissible 

under  the  plan  as  in  effect  on  October  2, 1973. 

u(5)  Special  rules  for  sections  403(b)  and  408. — For  purposes 
of  this  subsection,  any  annuity  contract  described  in  section  403 

(b)  (except  in  the  case  of  a  participant  who  has  elected  under 
subsection  (c)  (4)  (D)  to  have  the  provisions  of  subsection  (c) 
(4)  (C)  apply),  any  individual  retirement  account  described  in 
section  408(a),  any  individual  retirement  annuity  described  in 
section  408(b),  and  any  retirement  bond  described  in  section  409, 
for  the  benefit  of  a  participant  shall  be  treated  as  a  defined  con- 
tribution plan  maintained  by  each  employer  with  respect  to  which 
the  participant  has  the  control  required  under  subsection  (b)  or 

(c)  of  section  4H  (a*  modified  by  subsection  (h)).  In  the  case  of 
any  annuity  contract  described  in  section  403(b),  the  amount  of 
the  contribution  disqualified  by  reason  of  subsection  (g)  shall 
reduce  the  exclusion  allowance  as  provided  in  section  403(b)  (2). 
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"(/)  Combining  of  Plans. — 

u(l)  In  general. — For  purposes  oj  applying  the  limitations  oj 
subsections  (b),  (c),and  (e)  — 

"  (A)  all  defined  benefit  plans  (whether  or  not  terminated) 
of  an  employer  are  to  be  treated  as  one  defined  benefit  plan, 
and 

"(B)  all  defined  contribution  plans  (whether  or  not  termi- 
nated) of  an  employer  are  to  be  treated  as  one  defined  con- 
tribution plan. 
"(2)  Annual  compensation  taken  into  account  for  defined 
benefit  plans. — If  the   employer  has   more   than   one   defined 
benefit  plan — 

(A)   subsection   (b)(1)(B)   shall  be  applied  separately 
with  respect  to  each  such  plan,  but 

" (B)  in  applying  subsection  (b)(1)(B)  to  the  aggregate 
of  such  defined  benefit  plans  for  purposes  of  this  subsection, 
the  high  3  years  of  compensation  taken  into  account  shall  be 
the  period  of  consecutive  calendar  years  (not  more  than  3) 
during  which  the  individual  had  the  greatest  aggregate  com- 
pensation from  the  employer. 
"(g)   Aggregation  of  Plans. — The  Secretary  or  his  delegate,  in 
applying  the  provisions  of  this  section  to  benefits  or  contributions 
under  more  than  one  plan  maintained  by  the  same  employer,  and  to 
any  trusts,  contracts,  accounts,  or  bonds  referred  to  in  subsection 

(a)  (2),  with  respect  to  which  the  participant  has  the  control  required 
under  section  1+1 1  (b)  or  (c),as  modified  by  subsection  (h),  shall,  under 
regulations  prescribed  by  the  Secretary  or  his  delegate,  disqualify 
one  or  more  trusts,  plans,  contracts,  accounts,  or  bonds,  or  any  com- 
bination thereof  until  such  benefits  or  contributions  do  not  exceed  the 
limitations  contained  in  this  section.  In  addition  to  taking  into  account 
such  other  factors  as  may  be  necessary  to  carry  out  the  purposes  of 
subsections  (e)  and  (/),  the  regulations  prescribed  under  this  para- 
graph shall  provide  that  no  plan  which  has  been  terminated  shall  be 
disqualified  until  all  other  trusts,  plans,  contracts,  accounts,  or  bonds 
have  been  disqualified. 

u(h)  50  Percent  Control. — For  purposes  of  applying  subsections 

(b)  and  (c)  of  section  41 4  1°  this  section,  the  phrase  '•more  than  50 
percenf  shall  be  substituted  for  the  phrase  '"at  least  80  percent*  each 
place  it  appears  in  section  1563(a)  (1). 

"(i)  Records  Not  Available  for  Past  Periods. — Where  for  the 
period  before  January  1,  1976,  or  (if  later)  the  first  day  of  the  first 
plan  year  of  the  plan,  the  records  necessary  for  the  application  of  this 
section  are  not  available,  the  Secretary  or  his  delegate  may  by  regula- 
tions prescribe  alternative  methods  for  determining  the  amounts  to 
be  taken  into  account  for  such  period. 

"(j)  Regulations;  Definition  of  Year. — The  Secretary  or  his 
delegate  shall  prescribe  such  regulations  as  may  be  necessary  to  carry 
out  the  vurnoses  of  this  section,  including,  but  not  limited  to,  regu- 
lations defining  the  term  ''year'  for  purposes  of  any  provision  of  this 
section. 
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"(Jc)  Special  Rules. — 

"  (1)  Defined  benefit  plan  and  defined  contribution 
plan. — F.or  purposes  oj  this  title,  the  term  'defined  contribution 
plan'  or  'defined  benefit  plan'  means  a  defined  contribution  plan 
{within  the  meaning  of  section  41 4  (i) )  or  a  defined  benefit  plan 
{within  the  meaning  of  section  414(i) )  »  whichever  applies,  which 
is — 

"(A)  a  plan  described  in  section  401(a)  which  includes  a 
trust  which  is  exempt  from  tax  under  section  501  {a) , 
"  (B )  an  annuity  plan  described  in  section  403 {a) , 
"(C)  a  qualified  bond  purchase  plan  described  in  section 
405(a), 
"(D)  an  annuity  contract  described  in  section  403(b), 
"(E)  an  individual  retirement  account  described  in  section 
408(a), 

"  (F)  an  individual  retirement  annuity  described  in  section 
408(b),  or 

"(G)  an  individual  retirement  bond  described  in  section 
409"- 
(3)  Special  rule  for  certain  plans  in  effect  on 
date  of  enactment. — In  any  case  in  which,  on  the  date  of 
enactment  of  this  Act,  an  individual  is  a  participant  in  both  a 
defined  benefit  plan  and  a  defined  contribution  plan  maintained  by 
the  same  employer,  and  the  sum  of  the  defined  benefit  plan  fraction 
and  the  defined  contribution  plan  fraction  for  the  year  dur- 
ing xohich  such  date  occurs  exceeds  1J+,  the  sum  of  such  fractions 
may  continue  to  exceed  14,  if — 

(A)  the  defined  plan  fraction  is  not  increased,  by  amend- 
ment of  the  plan  or  otherwise,  after  the  date  of  enactment  of 
this  Act,  and 

(B)  no  contributions  are  made  under  the  defined  contribu- 
tion plan  after  such  date. 

A  trust  which  is  part  of  a  pension,  profit-sharing,  or  stock  bonus 
plan  described  in  the  preceding  sentence  shall  not  be  treated  as 
not  constituting  a  qualified  trust  under  section  401(a)  of  the  In- 
ternal Revenue  Code  of  1954  on  account  of  the  provisions  of  sec- 
tion 415(e)  of  such  Code,  as  long  as  it  is  described  in  the  preceding 
sentence  of  this  subsection. 

(b)  Limit  on  Employer  Deductions. — The  second  sentence  of  sec- 
tion 40 4- (a)  (3)  (A)  (relating  to  limits  on  deductible  contributions) 
is  amended  by  striking  out  "beneficiaries  under  the  plan"  and  insert- 
ing in  lieu  thereof  "beneficiaries  under  the  plan,  but  the  amount  so 
deductible  under  this  sentence  in  any  one  succeeding  taxable  year  to- 
gether with  the  amount  so  deductible  under  the  first  sentence  of  this 
subparagraph  shall  not  exceed  25  percent  of  the  compensation  other- 
wise paid  or  accrued  during  such  taxable  year  to  the  beneficiaries 
under  the  plan". 

(c)  Certain  Annuity  and  Bond  Purchase  Plans. — 

(1)  Section  404(a)  (2)  (relating  to  the  general  rule  for  deduc- 
tion for  employee  annuities)  is  amended  by  striking  out  "(75)" 
and  inserting  in  lieu  thereof  "  (15) ,  (16) ,  and  (19) "  and  by  strik- 
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ing  out  "  (a)  (9)  and  (10) "  and  inserting  in  lieu  thereof  "  (a)  (9) , 
(10),  (17),  and  (18)". 

(2)  Section  405(a)  (1)  (relating  to  requirements  for  qualified 
bond  purchase  plans)  is  amended  by  striking  out  uand  (8)"  and 
inserting  in  lieu  thereof  "(#),  (16),  and  (19)". 

(3)  Section  805(d)  (1)  (C)  (relating  to  pension  plan  reserves) 
is  amended  by  striking  out  "and  (15)''  and  inserting  in  lieu 
thereof  "(15),  (16),  and  (19)". 

(4)  Section  403(b)  (2)  (relating  to  exclusion  allowance)  is 
amended  to  read  as  follows : 

11  (2)  Exclusion  allowance. — 

"(A)  In  general. — For  purposes  oj  this  subsection,  the 
exclusion  allowance  for  any  employee  for  the  taxable  year  is 
an  amount  equal  to  the  excess,  if  any,  of — 

"  (i)  the  amount  determined  by  multiplying  20  percent 
of  his  includible  compensation  by  the  number  of  years  of 
service,  over 

"(ii)  the  aggregate  of  the  amounts  contributed  by  the 
employer  for  annuity  contracts  and  excludible  from  the 
gross  income  of  the  employee  for  any  prior  taxable  year. 
"(B)  Election  to  have  allowance  determined  under 
section  415  rules. — In  the  case  of  an  employee  who  makes  an 
election  under  section  415(c)  (4)  (D)  to  have  the  provisions  of 
section  415(c)  (4)  (0)    (relating  to  special  rule  for  section 
403(b)  contracts  purchased  by  educational  institutions,  hos- 
pitals, and  home  health  service  agencies)  apply,  the  exclusion 
allowance  for  any  such  employee  for  the  taxable  year  is  the 
amount  which  could  be  contributed  (under  section  415)  by 
his  employer  under  a  plan  described  in  section  403(a)  if  the 
annuity  contract  for  the  benefit  of  such  employee  were  treated 
as  a  defined  contribution  plan  maintained  by  the  employer", 
(d)  Effective  Date. — 

(1)  General  rule. — The  amendments  made  by  thi*  section  shall 
apply  to  years  beginning  after  December  31, 1975.  The  Secretary 
of  the  Treasury  shall  prescribe  such  regulations  as  may  be  neces- 
sary to  carry  out  the  provisions  of  this  paragraph. 

(2)  Transition  rule  for  defined  benefit  plans. — In  the 
case  of  an  individual  who  was  an  active  participant  in  a  defined 
benefit  plan  before  October  3, 1973,  if — 

(A)  the  annual  benefit  (xoithin  the  meaning  of  section 
415(b)(2)  of  the  Internal  Revenue  Code  of  1954)  payable 
to  such  participant  on  retirement  does  not  exceed  100  percent 
of  his  annual  rate  of  compensation  on  the  earlier  of  (i)  Octo- 
ber 2,  1973,  or  (ii)  the  date  on  which  he  separated  from  the 
service  of  the  employer, 

(B)  such  annual  benefit  is  no  greater  than  the  annual  bene- 
fit which  would  have  been  payable  to  such  participant  on  re- 
tirement if  (i)  all  the  terms  and  conditions  of  such  plan  in 
existence  on  such  date  had  remained  in  existence  until  such 
retirement,  and  (ii)  his  compensation  taken  into  account  for 
any  period  after  October  2, 1973,  hud  not  exceeded  his  annual 
rate  of  compensation  on  such  date,  and 
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(C)  in  the  case  of  a  participant  who  separated  from  the 
service  of  the  employer  prior  to  October  2, 1973,  such  annual 
benefit  is  no  greater  than  his  vested  accrued  benefit  as  of  the 
date  he  separated  from  the  service, 
then  such  annual  benefit  shall  be  treated  as  not  exceeding  the  limi- 
tation of  subsection  (b)  of  section  1+15  of  the  Internal  Revenue 
Code  of  195 Jf.  For  purposes  of  subparagraph  (B)  of  section  1^15 
(e)  (2)  of  such  Code,  the  maximum  benefit  allowable  under  sub- 
section (b)  of  such  section  4.15  shall  be  determined  without  regard 
to  this  paragraph. 

SEC.  2005.  TAXATION  OF  CERTAIN  LUMP  SUM  DISTRIBUTION. 

(a)   Treatment  of  Total  Distributions. — Section  402(e)  {relating 
to  certain  plan  terminations)  is  amended  to  read  as  follows: 
11  (e)   Tax  on  Lump  Sum  Distributions. — 

11  (1)  Imposition  of  separate  tax  on  lump  sum  distribu- 
tions.— 

"(A)  Separate  tax. — There  is  hereby  imposed  a  tax  (in 
the  amount  determined  under  subparagraph  (B))  on  the  or- 
dinary income  portion  of  a  lump  sum  distribution. 

"(B)  Amount  of  tax. — The  amount  of  tax  imposed  by  sub- 
paragraph (A)  for  any  taxable  year  shall  be  an  amount  equal 
to  the  amount  of  the  initial  separate  tax  for  such  taxable  year 
multiplied  by  a  fraction,  the  numerator  of  which  is  the  ordi- 
nary income  portion  of  the  lump  sum  distribution  for  the 
taxable  year  and  the  denominator  of  which  is  the  total  tax- 
able amount  of  such  distribution  for  such  year. 

"(C)  Initial  separate  tax. — The  initial  separate  tax  for 
any  taxable  year  is  an  amount  equal  to  10  times  the  tax  which 
would  be  imposed  by  subsection  (c)  of  section  1  if  the  recipi- 
ent were  an  individual  referred  to  in  such  subsection  and  the 
taxable  income  were  an  amount  equal  to  one-tenth  of  the  ex- 
cess of — 

"  (i)  the  total  taxable  amount  of  the  lump  sum  distri- 
bution for  the  taxable  year,  over 

u(ii)  the  minimum  distribution  allowance. 
"(D)  Minimum  distribution  allowance. — For  purposes 
of  this  paragraph,  the  minimum  distribution  allowance  for 
the  taxable  year  is  an  amount  equal  to — 

"(i)  the  lesser  of  $10,000  or  one-half  of  the  total  tax- 
able amount  of  the  lump  sum  distribution  for  the  tax- 
able year,  reduced  (but  not  below  zero)  by 

U(U)  20  percent  of  the  amount  (if  any)  by  which  such 
total  taxable  amount  exceeds  $20,000. 
"(E)  Liability  for  tax. — The  recipient  shall  be  liable  for 
the  tax  imposed  by  this  paragraph. 
"(2)  Multiple  distributions  and  distributions  of  annuity 
contracts. — In  the  case  of  any  recipient  of  a  lump  sum  distribu- 
tion for  the  taxable  year  with  respect  to  whom  during  the  6-tax- 
able-year  period  ending  on  the  last  day  of  the  taxable  year  there 
has  been  one  or  more  other  lump  sum  distributions  after  Decem- 
ber 31.  1973,  or  if  the  distribution  (or  any  part  thereof)  is  an 
annuity  contract,  in  computing  the  tax  imposed  by  paragraph  (1) 
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(A),  the  total  taxable  amounts  of  all  stock  distributions  during 
such  6-taxable-year  period  shall  be  aggregated,  but  the  amount  of 
tax  so  computed  shall  be  reduced  (but  not  below  zero)  by  the  sum 
of— 

"(A)  the  amount  of  the  tax  imposed  by  paragraph  (1)  (A) 
paid  with  respect  to  such  other  distributions,  plus 

"(B)  that  portion  of  the  tax  on  the  aggregated  total  tax- 
able amounts  which  is  attributable  to  annuity  contracts. 
For  purposes  of  this  paragraph,  a  beneficiary  of  a  trust  to  which 
a  lump  sum  distribution  is  made  shall  be  treated  as  the  recipient 
of  such  distribution  if  the  beneficiary  is  an  employee  (including 
an  employee  within  the  meaning  of  section  401(c)  (1))  with  re- 
spect to  the  plan  under  ivhich  the  distribution  is  made  or  if  the 
beneficiary  is  treated  as  the  oioner  of  such  trust  for  purposes  of 
subpart  E  of  part  I  of  subchapter  J.  In  the  case  of  the  distribu- 
tion of  an  annuity  contract,  the  taxable  amount  of  such  distribu- 
tion shall  be  deemed  to  be  the  current  actuarial  value  of  the  con- 
tract, determined  on  the  date  of  such  distribution.  In  the  case  of 
a  lump  sum  distribution  with  respect  to  any  individual  which  is 
made  only  to  two  or  more  trusts,  the  tax  imposed  by  paragraph 
(1)  (A)  shall  be  computed  as  if  such  distribution  was  made  to  a 
single  trust,  but  the  liability  for  such  tax  shall  be  apportioned 
among  such  trusts  according  to  the  relative  amounts  received  by 
each.  The  Secretary  or  his  delegate  shall  prescribe  such  regula- 
tions as  may  be  necessary  to  carry  out  the  purposes  of  this 
paragraph. 

"(8)  Allowance  of  deduction. — The  ordinary  income  portion 
of  a  lump  sum,  distribution  for  the  taxable  year  shall  be  allowed 
as  a  deduction  from  gross  income  for  such  taxable  year,  but  only 
to  the  extent  included  in  the  taxpayer's  gross  income  for  such 
taxable  year. 

11  (4)  Definitions  and  special  rules. — 

"(A)  Lump  sum  distribution. — For  purposes  of  this 
section  and  section  403,  the  term  ''lump  sum  distribution1 
means  the  distribution  or  payment  within  one  taxable  year 
of  the  recipient  of  the  balance  to  the  credit  of  an  employee 
which  becomes  payable  to  the  recipient — 

"  (i)  on  account  of  the  employee's  death, 
"(ii)  after  the  employee  attains  age  S9y2, 
"(Hi)  on  account  of  the  employee's  separation  from 
the  service,  or 

"(iv)  after  the  employee  has  become  disabled  (within 
the  meaning  of  section  72  (m)  (7) ) 
from  a  trust  which  forms  a  part  of  a  plan  described  in  sec- 
tion 401(a)  and  which  is  exempt  from  tax  under  section  501 
or  from  a  plan  described  in  section  403(a).  Clause  (Hi)  of 
this  subparagraph  shall  be  applied  only  with  respect  to  an 
individual  who  is  an  employees  without  regard  to  section 
401(c)  (1),  and  clause  (iv)  shall  be  applied  only  with  respect 
to  an  employee  within  the  meaning  of  section  401(c)(1). 
For  purposes  of  this  subparagraph,  a  distribution  of  an  an- 
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nuity  contract  from  a  trust  or  annuity  plan  referred  to  in 
the  first  sentence  of  this  subparagraph  shall  be  treated  as  a 
lump  sum  distribution.  For  purposes  of  this  subparagraph, 
a  distribution  to  two  or  more  trusts  shall  be  treated  as  a  dis- 
tribution to  one  recipient. 

"  (B)  Election  of  lump  sum  treatment. — For  purposes 
of  this  section  and  section  403,  no  amount  which  is  not  an 
annuity  contract  may  be  treated  as  a  lump  sum  distributed 
under  subparagraph  (A)  unless  the  taxpayer  elects  for  the 
taxable  year  to  have  all  such  amounts  received  during  such 
year  so  treated  at  the  time  and  in  the  manner  provided  under 
regulations  prescribed  by  the  Secretary  or  his  delegate.  Not 
more  than  one  election  may  be  made  under  this  subpara- 
graph with  respect  to  any  individual  after  such  individual 
has  attained  age  59yo-  N°  election  may  be  made  under  this 
subparagraph  by  any  taxpayer  other  than  an  individual,  an 
estate,  or  a  trust.  In  the  case  of  a  lump  sum  distribution  made 
with  respect  to  an  employee  to  two  or  more  trusts,  the  elec- 
tion under  this  subparagraph  shall  be  made  by  the  personal 
representative  of  the  employee. 

"(C)  Aggregation  of  certain  trusts  and  plans. — For 
purposes  of  determining  the  balance  to  the  credit  of  an  em- 
ployee under  subparagraph  (A) — 

u(i)  all  trusts  which  are  part  of  a  plan  shall  be  treated 
as  a  single  trust,  all  pension  plans  maintained  by  the 
employer  shall  be  treated  as  a  single  plan,  all  profit- 
sharing  plans  maintained  by  the  employer  shall  be 
treated  as  a  single  plan,  and  all  stock  bonus  plans  main- 
tained by  the  employer  shall  be  treated  as  a  single  plan, 
and 

"(ii)  trusts  which  are  not  qualified  trusts  under  sec- 
tion JtOKa)  and  annuity  contracts  which  do  not  satisfy 
the  requirements  of  section  M)^(a)  (2)  shall  not  be  token 
into  account. 
"(D)    Total    taxable    amount. — For   purposes    of  this 
section  and  section  IfiS,   the   term   Hotal  taxable  amountf 
means,  with  respect  to  a  lump  sum  distribution,  the  amount 
of  such  distribution  which  exceeds  the  sum  of — 

u(i)  the  amounts  considered  contributed  by  the  env- 
ployee  (determined  by  applying  section  72(f)),  which 
employee  contributions  shall  be  reduced  by  any  amounts 
theretofore  distributed  to  him  which  were  not  includ- 
ible in  gross  income,  and 

u(ii)   the  net  unrealized  appreciation  attributable  to 
that  part  of  the  distribution  which  consists  of  the  se- 
curities of  the  employer  corporation  so  distributed. 
"(E)   Ordinary  income  portion. — For  purposes  of  this 
section,  the  term  ''ordinary  income  portion1  means,  with  re- 
spect to  a  lump  sum  distribution,  so  much  of  the  total  taxable 
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amount  of  such  distribution  as  is  equal  to  the  product  of 
such  total  taxable  amount  multiplied  by  a  fraction — 

u(i)  the  numerator  of  which  is  the  number  of  calendar 
years  of  active  participation  by  the  employee  in  such 
plan  after  December  31,  1973,  and 

"(ii)  the  denominator  of  which  is  the  number  of  cal- 
endar years  of  active  participation  by  the  employee  in 
such  plan. 
"(F)  Employee. — For  purposes  of  this  subsection  and  sub- 
section  (a)(2),  except  as  otherwise  provided  in  subpara- 
graph (A),  the  term  i employee'  includes  an  individual  who 
is  an  employee  within  the  meaning  of  section  401(c)  (1)  and 
the  employer  of  such  individual  is  the  person  treated  as  his 
employer  under  section  401(c)  (4)- 

"(G)  Community  property  laws. — The  provisions  of  this 
subsection,  other  than  paragraph  (3) ,  shall  be  applied  with- 
out regard  to  community  property  laws. 

"(H)  Minimum  period  of  service. — For  purposes  of  this 
subsection  (but  not  for  purposes  of  subsection  (a)  (2)  or  sec- 
tion 403  (a)  (2)  (A)),  no  amount  distributed  to  an  employee 
from  or  under  a  plan  may  be  treated  as  a  lump  sum  distrib- 
uted, under  subparagraph  (A)  unless  he  has  been  a  partici- 
pant in  the  plan  for  5  or  more  taxable  years  before  the  taxable 
year  in  which  such  amounts  are  distributed. 

"(I)  Amounts  subject  to  penalty. — This  subsection  shall 
not  apply  to  amounts  described  in  clause  (ii)  of  subpara- 
graph (A)  of  section  72 (m)  (5)  to  the  extent  that  section 
72 (m)  (5)  applies  to  such  amounts. 

"(J)  Unrealized  appreciation  of  employer  securi- 
ties.— In  the  case  of  any  distribution  including  securities  of 
the  employer  corporation  which,  without  regard  to  the  re- 
quirement of  subparagraph  (H),  would  be  treated  as  a  lump 
sum  distribution  under  subparagraph  (A),  there  shall  be 
excluded  from  gross  income  the  net  unrealized  appreciation 
attributable  to  that  part  of  the  distribution  which  consists 
of  securities  of  the  employer  corporation  so  distributed.  In 
the  case  of  any  such  distribution  or  any  lump  sum  distribu- 
tion including  securities  of  the  employer  corporation,  the 
amount  of  net  unrealized  appreciation  of  such  securities  and 
the  resulting  adjustments  to  the  basis  of  such  securities  shall 
be  determined  under  regulations  prescribed  by  the  Secretary 
or  his  delegate. 

"(K)  Securities. — For  purposes   of  this   subsection,   the 
terms  'securities''  and  'securities  of  the  employer  corporation'' 
have  the  respective  meanings  provided  by  subsection  (a)  (3) ." 
(b)  Phaseout  of  Capital  Gains  Treatment. — 

(1)  In  general. — Section  402(a)(2)   (relating  to  capital  gains 

treatment  for  certain  distributions)  is  amended  to  read  as  follows : 

"(2)  Capital  gains  treatment  for  portion  of  lump  sum 

distributions. — In  the  case  of  an  employee  trust  described  in 

section  401(a),  which  is  exempt  from  tax  under  section  501(a), 
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so  much  of  the  total  taxable  amount  (as  defined  in  subparagraph 
(D)  of  subsection  (e)  (4) )  of  a  lump  sum  distribution  as  is  equal 
to  the  product  of  such  total  taxable  amount  multiplied  by  a  frac- 
tion— 

"(.4)  the  numerator  of  which  is  the  number  of  calendar 
years  of  active  participation  by  the  employee  in  such  plan 
before  January  1,  1974,  and 

U(B)  the  denominator  of  ivhich  is  the  number  of  calendar 
years  of  active  participation  by  the  employee  in  such  plan, 
shall  be  treated  as  a  gain  from  the  sale  or  exchange  of  a  capital 
asset  Jield  for  more  than  6  months.  For  purposes  of  computing  the 
fraction  described  in  this  paragraph  and  the  fraction  under  sub- 
section (e)(4)(E),  the  Secretary  or  his  delegate  may  prescribe 
regulations  under  which  plan  years  may  be  used  in  lieu  of  cal- 
endar years.  For  purposes  of  this  paragraph,  in  the  case  of  an 
individual  who  is  an  employee  without  regard  to  section  401(c) 
(1),  determination  of  xohether  or  not  any  distribution  is  a  lump 
sum  distribution  shall  be  made  without  regard  to  the  requirement 
that  an  election  be  made  under  subsection  (e)  (4)  (B),  but  no  dis- 
tribution to  any  taxpayer  other  than  an  individual  estate,  or  trust 
may  be  treated  as  a  lump  sum  distribution  under  this  paragraph." 
(2)  Amendment  of  section  40s. — That  part  of  paragraph  (2) 
of  section  403(a)  which  follows  clause  (ii)  of  subparagraph  (A) 
thereof  is  amended  to  read  as  follows : 

"(Hi)  a  lump  sum  distribution  (as  defined  in  section 
402(e)  (4)  (A ) )  is  paid  to  the  recipient, 
so  much  of  the  total  taxable  amount  (as  defined  in  section  402 
(e)  (4)  (D))  of  such  distribution  as  is  equal  to  the  product 
of  such  total  taxable  amount  multiplied  by  the  fraction  de- 
scribed in  section  402(a)  (2)  shall  be  treated  as  a  gain  from 
the  sale  or  exchange  of  a  capital  asset  held  for  more  than  6 
months.  For  purposes  of  this  paragraph,  in  the  case  of  an 
individual  who  is  an  employee  without  regard  to  section 
401(c)  (1),  determination  of  whether  or  not  any  distribution 
is  a  lump  sum  distribution  shall  be  made  without  regard  to 
the  requirement  that  an  election  be  made  under  subsection 
(e)(4)(B)  of  section  402,  but  no  distribution  to  any  taxpayer 
other  than  an  individual,  estate,  or  trust  may  be  treated  as  a 
lump  sum  distribution  under  this  paragraph. 

"(B)  Cross  reference. — 
"For  imposition  of  separate  tax  on  ordinary  income  portion  of  lump 
sum  distribution,  see  section  402(e).". 

(c)  Conforming  Amendments. — 

(1)  Subparagraph  (C)  of  section  402(a)  (3)  is  repealed. 

(2)  Paragraph  (5)  (as  in  effect  on  December  31, 1973)  of  sec- 
tion 402(a)  is  repealed. 

(3)  Section  72  is  amended  by  striking  out  subsection  (n)  there- 
of and  by  redesignating  subsections  (o)  and  (p)  as  (n)  and  (o), 
respectively. 

(4)  The  second  sentence  of  section  46(a)  (3)  and  the  second 
sentence  of  section  50 A  (a)  (3)  are  each  amended  by  inserting  after 
utax  preferences) ,"  the  following:  "section  402(e)  (relating  to  tax 
on  lump  sum  distributions) ,". 
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.  (5)  The  third  sentence  of  section  901  {a)  is  amended  by  insert- 
ing "against  the  tax  imposed  by  section  402(e)  (relating  to  tax 
on  lump  sum  distributions),"  before  "against  the  tax  imposed  by 
section  531". 

(6)  Subsection  1304(b)(2)  (relating  to  special  rules)  is 
amended  by  striking  out  paragraph  (2)  and  by  redesignating 
paragraphs  (3),  (4),  (5),  and  (6)  as  paragraphs  (2),  (3),  (4), 
and  (5),  respectively. 

(7)  Subparagraph  (A)  of  section 56 (a)  (2)  and  paragraph  (1) 
of  section  56(c)  are  each  amended  by  inserting  before  "531"  the 
following:  "402(e),". 

(8)  Sections  871(b)(1)  and  877(b)  are  each  amended  by  in- 
serting ",  402(e)(1),"  after  "section  1". 

(9)  Section  62  (defining  adjusted  gross  income),  is  amended  by 
inserting  after  paragraph  (10)  the  following  new  paragraph: 

11  (11)  Certain  portion  of  lump-sum  distributions  from 
pension  plans  taxed  under  section  402(e). — The  deduction 
allowed  by  section  402(e)  (3)." 

(10)  Section  122(b)  (2)  (relating  to  consideration  for  the  con- 
tract) is  amended  by  striking  out  "72 (o)"  and  inserting  "72 (n)". 

(11)  Section  405(e)  (relating  to  capital  gains  treatment  and 
limitation  of  tax  not  to  apply  to  bonds  distributed  by  trusts)  is 
amended  by  striking  out  "Section  72(n)  and  section  402(a)  (2)" 
and  inserting  "Subsections  (a)(2)  and  (e)  of  section  402" . 

(12)  Section  406(c)  (relating  to  termination  of  status  as  deemed 
employee,  etc.)  is  amended  by  striking  out  "section  72 (n),  section 
402(a)  (2)"  and  inserting  "subsections  (a)  (2)  and  (e)  of  section 
402". 

(13)  Section  407(c)  (relating  to  termination  of  status  as 
deemed  employee,  etc.)  is  amended  by  striking  out  "section  72 (n) , 
section  402(a)  (2)"  and  inserting  "subsections  (a)  (2)  and  (e)  of 
section  402". 

(14)  Section  1348(b)  (1)  (relating  to  earned  income)  is 
amended  by  striking  out  "72 (n),  402(a)  (2)"  and  inserting  "402 
(a)  (2),  402(e)". 

(15)  Section  101(b)  (2)  (B)  is  amended  by  striking  out  "total 
distributions  payable  (as  defined  in  section  402(a)  (3) )  which  are 
paid  to  a  distributee  within  one  taxable  year  of  the  distributee  by 
reason  of  the  employee's  death"  and  niserting  in  lieu  thereof  "a 
lump  sum  distribution  (as  defined  in  section  402(e)  (4))"- 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  only  with  respect  to  distributions  or  payments  made  after  De- 
cember 31,  1973,  in  taxable  years  beginning  after  such  date. 

Sec.  2006.  Salary  Reduction  Regulations. 

(a)  Inclusion  of  Certain  Contributions  in  Income. —  Except  in 
the  case  of  plans  or  arrangements  in  existence  on  June  27,  1974,  a 
contribution  made  before  January  1,  1977,  to  an  employees'  trust  de- 
scribed in  section  401(a),  403(a),  or  405(a)  of  the  Internal  Revenue 
Code  of  1954  which  is  exempt  from  tax  under  section  501(a)  of  such 
Code,  or  under  an  arrangement  which,  but  for  the  fact  that  it  was  not 
in  existence  on  June  27,  1974,  would  be  an  arrangement  described  in 
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subsection  (b)(2)  of  this  section,  shall  be  treated  as  a  contribution 
made  by  an  employee  if  the  contribution  is  made  under  an  arrange- 
ment under  xohich  the  contribution  will  be  made  only  if  the  employee 
elects  to  receive  a  reduction  in  his  compensation  or  to  forego  an  in- 
crease in  his  compensation. 

(b)  Administration  in  the  Case  of  Certain  Qualified  Pension 
or  Profit-Sharing  Plans,  Etc.,  in  Existence  on  June  27,  1974- — 
Xo  salary  reduction  regulations  may  be  issued  by  the  Secretary  of  the 
Treasury  in  final  form  before  January  1,  1977,  with  respect  to  an  ar- 
rangement which  icas  hi  existence  on  June  27,  197 4,  and  which,  on 
that  date — 

(1)  provided  for  contributions  to  an  employees'  trust  described 
in  section  401  (a) ,  403(a) ,  or  405(a)  of  the  Internal  Revenue  Code 
of  1954  which  is  exempt  from  tax  under  section  501(a)  of  such 
Code,  or 

(2)  was  maintained  as  part  of  an  arrangement  under  which  an 
employee  teas  permitted  to  elect  to  receive  part  of  his  compensa- 
tion in  one  or  more  alternative  forms  if  one  of  such  forms  results 
in  the  inclusion  of  amounts  in  income  under  the  Internal  Revenue 
Code  of  1954- 

(c)  Administration  of  Law  With  Respect  to  Certain  Plans. — 

(1)  Administration  in  the  case  of  plans  described  in 
subsection  (b). — Jjntil  salary  reduction  regulations  have  been 
issued  in  final  form,  the.  law  with  respect  to  plans  or  arrangements 
described  in  subsection  (b)  shall  be  administered — 

(^L)  without  regard  to  the  proposed  salary  reduction  regu- 
lations (37  F.R.  25938)  and  without  regard  to  any  other 
proposed  salary  reduction  regulations,  and 

(B)  in  the  manner  in  which  such  law  was  administered 
before  January  1, 1972. 

(2)  Administration  in  the  case  of  qualified  profit- 
sharing  plans. — In  the  case  oj  plans  or  arrangements  described 
in  subsection  (b),  in  applying  this  section  to  the  tax  treatment  of 
contributions  to  qualified  profit-sharing  plans  where  the  contrib- 
uted amounts  are  distributable  only  after  a  period  of  deferral,  the 
laic  shall  be  administered  in  a  manner  consistent  with — 

(A )  Revenue  Ruling  56-497  ( 1956—2  C.B.  284) , 

(B)  Revenue  Ruling  63-180  (1963—2  C.B.  189),  and 

(C)  Revenue  Ruling  68-89  (1968—1  C.B.  402). 

(d)  Limitation  on  Retroactivity  of  Final  Regulations. — In 
the  case  of  any  salary  reduction  regulations  which  become  final  aftei 
December  31, 1976— 

(1)  for  purposes  of  chapter  1  of  the  Internal  Revenue  Code  of 
1954  (relating  to  normal  taxes  and  surtaxes),  such  regulations 
shall  not  apply  before  January  1, 1977;  and 

(2)  for  purposes  of  chapter  21  of  such  Code  (relating  to  Fed- 
eral Insurance  Contributions  Act)  and  for  purposes  of  chapter  24 
of  such  Code  (relating  to  collection  of  income  tax  at  source  on 
icages),  such  regulations  shall  not  apply  before  the  day  on  which 
such  regulations  are  issued  in  final  form. 

(e)  Salary  Reduction  Regulations  Defined. — For  purposes  of 
this  section,  the  term  ^salary  reduction  regulations''''  means  regulations 
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dealing  with  the  includibility  in  gross  income  (at  the  time  of  contribu- 
tion) of  amounts  contributed  to  a  plan  which  includes  a  trust  that 
qualifies  under  section  401 (a),  or  a  plan  described  in  section  403(a)  or 
405(a),  including  plans  or  arrangements  described  in  subsection 
(b)  (2) ,  if  the  contribution  is  made  under  an  arrangement  under  ivhich 
the  contribution  will  be  made  only  if  the  employee  elects  to  receive  a 
reduction  in  his  compensation  or  to  forego  an  increase  in  his  compensa- 
tion, or  under  an  arrangement  under  ivhich  the  employee  is  permitted 
to  elect  to  receive  part  of  his  compensation  in  one  or  more  alternative 
forms  (if  one  of  such  forms  results  in  the  inclusion  of  amounts  in 
income  under  the  Internal  Revenue  Code  of  1954)  • 
SEC.  2008.  CERTAIN  ARMED  FORCES  SURVIVOR  ANNUITIES. 

(a)  Treatment  of  Certain  Participants  in  the  Plan. — Section 
404(c)  (relating  to  certain  negotiated  plans)  is  amended  by  inserting 
after  the  first  sentence  the  following  new  sentences:  "For  purposes  of 
this  chapter  and  subtitle  B,  in  the  case  of  any  individual  who  before 
July  1,  1974,  was  a  participant  in  a  plan  described  in  the  preceding 
sentence — 

"(^4)  such  individual,  if  he  is  or  was  an  employee  within  the 
meaning  of  section  401(c)  (1),  shall  be  treated  (with  respect  to 
service  covered  by  the  plan)  as  being  an  employee  other  than  an 
employee  within  the  meaning  of  section  401(c)  (1)  and  as  being 
an  employee  of  a  participating  employer  under  the  plan, 

U(B)  earnings  derived  from  service  covered  by  the  plan  shall 
be  treated  a*  not  being  earned  income  within  the  meaning  of  sec- 
tion 401(c)(2),  and 

"(C)  such  individual  shall  be  treated  as  an  employee  of  a  par- 
ticipating employer  under  the  plan  with  respect  to  service  before 
July  1, 1975,  covered  by  the  plan. 
Section  277  (relating  to  deductions  incurred  by  certain  membership 
organizations  in  transactions  with  members)  does  not  apply  to  any 
trust  described  in  this  subsection". 

(b)  Other  Amendments  to  Section  404(c)(1). — 

(1)  Paragraph  (1)  of  the  first  sentence  of  section  404(c)  is 
amended  by  striking  out  "and  pensions"  and  inserting  in  lieu 
thereof  "or  pensions". 

(2)  The  last  sentence  of  section  404(c)  is  amended  by  striking 
out  "This  subsection"  and  inserting  in  lieu  thereof  "The  first  and 
third  sentences  of  this  subsection". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  ending  on  or  after  June  30, 1972. 

SEC.  2007.  RULES  FOR  CERTAIN  NEGOTIATED  PLANS. 

(a)  In  General. — Section  122(a)  (relating  to  certain  reduced  uni- 
formed services  retired  pay)  is  amended  to  read  as  follows : 

11  (a)  General  rule. — In  the  case  oj  a  member  or  former  member  of 
the  uniformed  services  of  the  United  States,  gross  income  does  not 
include  the  amount  of  any  reduction  in  his  retired  or  retainer  pay 
pursuant  to  the  provisions  of  chapter  73  of  title  10,  United  States 
Code". 
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(b)  Technical  amendments. — 

(1)  Section  122(b)(2)  is  amended  by  striking  out  "section 
108"  in  subparagraph  (B)  and  inserting  in  lieu  thereof  "section 
14^8  or  ltf2(d)". 

(2)  Section  ?2(o)  is  amended  by  inserting  after  "Plan"  in  the 
heading  of  such  section  "or  Survivor  Benefit  Plan". 

(3)  Section  101(b)  (2)  (D)  is  amended  by  striking  out  "if  the 
individual  who  made  the  election  under  such  chapter"  and  insert- 
ing in  lieu  thereof  uif  the  member  or  former  member  of  the  uni- 
formed services  by  reason  of  whose  death  such  annuity  is  payable". 

(4)  Section  2039(c)  is  amended  by  striking  out  "section  1438" 
in  the  last  sentence  and  inserting  in  lieu  thereof  "section  1438  or 
1452(d)". 

(c)  Effective  dates. — The  amendments  made  by  this  section 
apply  to  taxable  years  ending  on  or  after  September  21, 1972.  The 
amendments  made  by  paragraphs  (3)  and  (4)  of  subsection  (b) 
apply  with  respect  to  individuals  dying  on  or  after  such  date. 
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TITLE  III— JURISDICTION,  ADMINISTRA- 
TION, ENFORCEMENT;  PENSION  TASK 
FORCE,  ETC. 

Subtitle  A — Jurisdiction,  Administration,  and 
Enforcement 

PROCEDURES  IN  CONNECTION  WITH  THE  ISSUANCE  OF  CERTAIN  DETERMINA- 
TION  LETTERS   BY   THE   SECRETARY   OF    THE   TREASURY 

Sec.  3001.  (a)  Before  issuing  an  advance  determination  of  v:hetlter 
a  pension,  profit-sharing,  or  stock  bonus  plan,  a  trust  which  is  a  part  of 
such  a  plan,  or  an  annuity  or  bond  purchase  plan  meets  the  require- 
ments of  part  I  of  subchapter  D  of  chapter  1  of  the  Internal  Revenue 
Code  of  1951,  the  Secretary  of  the  Treasury  shall  require  the  person 
applying  for  the  determination  to  provide,  in  addition  to  any  material 
and  information  necessary  for  such  determination,  such  other  material 
and  information  as  may  reasonably  be  made  available  at  the  time 
such  application  is  made  as  the  Secretary  of  Labor  may  require  under 
title  I  of  this  Act  for  the  administratiort  of  that  title.  The  Secretary  of 
the  Treasury  shall  also  require  that  the  applicant  provide  evidence 
satisfactory  to  the  Secretary  that  the  applicant  has  notified  each  em- 
ployee who  qualifies  as  an.  interested  party  {within  the  meaning  of 
regulations  prescribed  under  section  7476(b)(1)  of  such  Code  (relat- 
ing to  declaratory  judgments  in  connection  with  the  qualification  of 
certain  retirement  plans) )  of  the  application  for  a  determination. 

(b)(1)  Whenever  an  application  is  made  to  the  Secretary  of  the 
Treasury  for  a  determination  of  whether  a  pension,  profit-sharing,  or 
stock  bonus  plan,  a  trust  which  is  a  p>art  of  such  a  plan,  or  an  annuity  or 
bond  purchase  plan  meets  the  requirements  of  part  I  of  subchapter  D 
of  chapter  1  of  the  Internal  Revenue  Code  of  1954,  &*  Secretary  shall 
upon  request  afford  an  opportunity  to  comment  on  the  application  at 
any  time  within  io  days  after  receipt  thereof  to — 

(A)  any  employee  or  class  of  employee  qualifying  as  an  inter- 
ested party  within  the  meaning  of  the  regulations  referred  to  in 
subsection  (a). 

(B)  the  Secretary  of  Labor,  and 

(C)  the  Pension  Benefit  Guaranty  Corporation. 

(2)  The  Secretary  of  Labor  may  not  request  an  opportunity  to  com- 
ment upon  surh  an  application  unless  he  has  been  requested  in  writing, 
to  do  so  by  the  Pension  Benefit  Guaranty  Corporation  or  by  the  lesser 
of- 

(A)  10  employees,  or 

(B )  10  percent  of  the  employees 

who  qualify  as  interested  parties  within  the  meaning  of  the  regulations 
referred  to  in  subsection  («).  Upon  receiving  such  a  request,  the 
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retary  of  Labor  shall  fur-nish  a  copy  of  the  request  to  the  Secretary  of 
the  Treasury  within  5  days  {excluding  Saturdays,  Sundays,  and  legal 
public  holidays  (as  set  forth  in  section  6103  of  title  5,  United  States 
Code)). 

(3)  Upon  receiving  such  a  request  from  the  Secretary  of  Labor, 
the  Secretary  of  the  Treasury  shall  furnish  to  the  Secretary  of  Labor 
such  information  held  by  the  Secretary  of  the  Treasury  relating  to  the 
application  as  the  Secretary  of  Labor  may  request. 

(If.)  The  Secretary  of  Labor  shall,  within  30  days  after  receiving  a 
request  from  the  Pension  Benefit  Guaranty  Corporation  or  from  the 
necessary  number  of  employees  who  qualify  as  interested  parties,  no- 
tify the  Secretary  of  the  Treasury,  the  Pension  Benefit  Guaranty 
Corporation,  and  such  employees  with  respect  to  whether  he  is  going 
to  comment  on  the  application  to  which  the  request  relates  and  with 
respect  to  any  matters  raised  in  such  request  on  which  he  is  not  going 
to  comment.  If  the  Secretary  of  Labor  indicates  in  the  notice  required 
under  the  preceding  sentence  that  he  is  not  going  to  comment  on  all  or 
part  of  the  matters  raised  in  such  request,  the  Secretary  of  the  Treas- 
ury shall  afford  the  corporation,  and  such  employees,  an  opportunity 
to  comment  on  the  application  with  respect  to  any  matter  on  whicKTtie 
Secretary  of  Labor  has  declined  to  comment. 

(c)  The  Pension  Benefit  Guaranty  Corporation  and,  upon  petition 
of  a  group  of  employees  referred  to  in  paragraph  (2) ,  the  Secretary 
of  Labor,  may  intervene  in  any  action  brought  for  declaratory  judg- 
ment under  section  71/76  of  the  Internal  Revenue  Code  of  1954-  in  ac- 
cordance with  the  provisions  of  such  section.  The  Pension  Benefit 
Guaranty  Corporation  is  permitted  to  bring  an  action  under  such 
section  74-76  under  such  rules  as  may  be  prescribed  by  the  United  States 
Tax  Court. 

(d)  If  the  Secretary  of  the  Treasury  determines  that  a  plan  or  trust 
to  which  this  section  applies  meets  the  applicable  requirements  of  part 
I  of  subchapter  I)  of  chapter  1  of  the  Internal  Revenue  Code  of  1954 
and  issues  a  determination  letter  to  the  applicant,  the  Secretary  shall 
notify  the  Secretary  of  Labor  of  his  determination  and  furnish  such 
information  and  material  relating  to  the  application  and  determina- 
tion held  by  the  Secretary  of  the  Treasury  as  the  Secretary  of  Labor 
may  request  for  the  proper  administration  of  title  I  of  this  Act.  The 
Secretary  of  Labor  shall  accept  the  determination  of  the  Secretary 
of  the  Treasury  as  prima  fade  evidence  of  initial  compliance  by  the 
plan  with  the  standards  of  parts  #,  3.  and  4  of  subtitle  B  of  title  I 
of  this  Act.  If  an  application  for  such  a  determination  is  withdrawn, 
or  if  the  Secretary/  of  the  Treasury  issues  a  determination  that  the 
plan  or  trust  does  not  meet  the  requirements  of  such  part  I.  the  Secre- 
tary shall  notify  the  Secretary  of  Labor  of  the  withdrawal  or  deter- 
mination. 

(e)  This  section  does  not  apply  with  respect  to  an  application  for 
any  plan  received  by  the  Secretary  of  the  Treasury  before  the  date 
on  which  section  '-10  of  the  Internal  Revenue  C^de  of  7954  applies  to 
the  plan,  or  on,  which  such  section  will  apply  if  the  plan  is  determined 
by  the  Secretary  to  be  a  qualified  plan. 
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PROCEDURES    WITH    RESPECT    TO    CONTINUED    COMPLIANCE    WITH    REQUIRE- 
MENTS RELATING  TO  PARTICIPATION,  VESTING,  AND  FUNDING  STANDARDS 

St:c.  3002.  (a)  In  carrying  out  the  jrrovisions  of  part  I  of  subchapter 
D  of  chapter  1  of  the  Internal  Revenue  Code  of  1951*  with  respect  to 
whether  a  plan  or  a  trust  meets  the  requirements  of  section  410  (a)  or 
411  of  such  Code  (relating  to  minimum  participation  standards  and 
minimum  vesting  standards,  respectively),  the  Secretary  of  the  Treas- 
ury shall  notify  the  Secretary  of  Labor  when  the  Secretary  of  the 
Treasury  issues  a  preliminary  notice  of  intent  to  disqualify  related  to 
the  plan  or  trust  or,  if  earlier,  at  the  time  of  commencing  any  proceed- 
ing to  determine  whether  the  plan  or  trust  satisfies  such  requirements. 
Unless  the  Secretary  of  the  Treasury  finds  that  the  collection  of  a  tax 
imposed  under  the  Internal  Revenue  Code  of  1954  is  in  jeopardy,  the 
Secretary  of  the  Treasury  shall  not  issue  a  determination  that  the 
plan  or  trust  does  not  satisfy  the  requirements  of  such  section  until 
the  expiration  of  a  period  of  60  detys  after  the  date  on  which  he  noti- 
fies the  Secretary  of  Labor  of  su-ch  review.  The  Secretaiy  of  the  Treas- 
ury, in  his  discretion,  may  extend  the  60-day  period  referred  to  in  the 
preceding  sentence  if  he  determines  that  such  an  extension  would 
enable  the  Secretary  of  Labor  to  obtain  compliance  with  sueh  require- 
ments by  the  plan  within  the  extension  period.  Except  as  otherwise 
provided  in  this  Act,  the  Secretary  of  Labor  shall  not  generally  apply 
part  2  of  title  I  of  this  Act  to  any  plan  or  trust  subject  to  sections  %10 
(a)  and  41 1  of  such  Code,  but  shall  refer  alleged  general  violations  of 
the  vesting  or  participation  standards  to  the  Secretary  of  the  Treas- 
ury. {The  preceding  sentence  shall  not  apply  to  matters  relating  to 
individual  benefits.) 

(b)  Unless  the  Secretary  of  the  Treasury  finds  that  the  collection  of 
a  tax  is  in  jeopardy,  in  carrying  out  the  provisions  of  section  4971  of 
the  Internal  Revenue  Code  of  1954  {relating  to  taxes  on  the  failure  to 
meet  minimum  funding  standards),  the  Secretary  of  the  Treasury 
shall  notify  the  Secretary  of  Labor  before  sending  a  notice  of  deficiency 
with  respect  to  any  tax  imposed  under  that  section  on  an  employer, 
and,  in  accordance  ivith  the  provisions  of  subsection  (d)  of  that  sec- 
tion, afford  the  Secretary  of  Labor  an  opportunity  to  comment  on  the 
imposition  of  the  tax  in  the  case.  The  Secretary  of  the  Treasury  may 
waive  the  imposition  of  the  tax  imposed  under  section  4971(b)  of 
such  Code  in  appropriate  cases.  Upon  receiving  a  written  request  from 
the  Secreta?y  of  Labor  or  from  the  Pension  Benefit  Guaranty  Cor- 
poration, the  Secretary  of  the  Treasury  shall  cause  an  investigation  to 
be  commenced  expeditiously  with  respect  to  whether  the  tax  imposed 
under  section  4971  of  such  Code  should  be  applied  with  respect  to  any 
employer  to  which  the  request  relates.  The  Secretary  of  the  Treasury 
and  the  Secretary  of  Labor  shall  consult  with  each  other  from  time 
to  time  with  respect  to  the  provisions  of  section  412  of  the  Internal 
Revenue  Code  of  1954  {relating  to  minimum  funding  standards)  and 
with  respect  to  the  funding  standards  applicable  under  title  I  of  this 
Act  in  order  to  coordinate  the  rules  applicable  under  such  standards. 

(c)  Regulations  prescribed  by  the  Secretary  of  the  Treasury  under 
sections  410(a),  411,  and  412  of  the  Internal  Revenue  Code  of  1954 
(relating    to   minimum   participation  standards,   minimum  vesting 
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standards,  and  minimum  funding  standards,  respectively)  shall  also 
apply  to  the  minimum  participation,  vesting,  and  funding  standards 
set  forth  in  parts  2  and  3  of  subtitle  B  of  title  I  of  this  Act.  Except 
as  otherwise  expressly  provided  in  this  Act,  the  Secretary  of  Labor 
shall  not  prescribe  other  regulations  under  such  parts,  or  apply  the 
regulations  prescribed  by  the  Secretary  of  the  Treasury  under  sec- 
tions 410(a),  411,  If  12  of  the  Internal  Revenue  Code  of  195 If.  and  ap- 
plicable to  the  minimum  participation,  vesting,  and  funding  stand- 
ards under  such  parts  in  a  manner  inconsistent  with  the  way  such 
regulations  apply  under  sections  410(a),  411,  and  41%  of  such  Code, 
(d)  The  Secretary  of  Labor  and  the  Pension  Benefit  Guaranty 
Corporation,  before  filing  briefs  in  any  case  involving  the  construc- 
tion or  application  of  minimum  participation  standards,  minimum 
vesting  standards,  or  minimum  funding  standards  under  title  I  of 
this  Act,  shall  afford  the.  Secretary  of  the  Treasury  a  reasonable  op- 
portunity to  review  any  such  brief.  The  Secretary  of  the  Treasury 
shall  have  the  right  to  intervene  in  any  such  case. 

PROCEDURES  IN   CONNECTION   WITH  PROHIBITED   TRANSACTIONS 

Sec.  3003.  (a)  Unless  the  Secretary  of  the  Treasury  finds  that  the 
collection  of  a  tax  is  in  jeopardy,  in  carrying  out  the  provisions  of 
section  4975  of  the  Internal  Revenue  Code  of  1954  (relating  to  tax  on 
prohibited  transactions)  the  Secretary  of  the  Treasury  shall,  in  ac- 
cordance with  the  provisions  of  subsection  (h)  of  such  section,  notify 
the  Secretary  of  Labor  before  sending  a  notice  of  deficiency  with 
respect  to  the  tax  imposed  by  subsection  (a)  or  (b)  of  such  section, 
and,  in  accordance  with  the  provisions  of  subsection  (h)  of  such  sec- 
tion, afford  the  Secretary  an  opportunity  to  comment  on  the  imposi- 
tion of  the  tax  in  any  case.  The  Secretary  of  the  Treasury  shall  have 
authority  to  waive  the  imposition  of  the  tax  imposed  under  section 
4975(b)  in  appropriate  cases.  Upon  receiving  a  written  request  from 
the  Secretary  of  Labor  or  from  the  Pension  Benefit  Guaranty  Cor- 
poration, the  Secretary  of  the  Treasury  shall  cause  an  investigation 
to  be  carried  out  with  respect  to  whether  the  tax  imposed  by  section 
4975  of  such  Code  should  be  applied  to  any  person  referred  to  in  the 
request. 

(b)  The  Secretary  of  the  Treasury  and  the  Secretary  of  Labor 
shall  consult  with  each  other  from  time  to  time  with  respect  to  the 
provisions  of  section  4975  of  the  Internal  Revenue  Code  of  1954  (re- 
lating to  tax  on  prohibited  transactions)  and  with  respect  to  the  pro- 
visions of  title  I  of  this  Act  relating  to  prohibited  transactions  and 
exemptions  therefrom  in  order  to  coordinate  the  rules  applicable 
under  such  standards. 

(c)  Whenever  the  Secretary  of  Labor  obtains  information  indicat- 
ing that  a  party -in-inter est  or  disqualified  person  is  violating  section 
406  of  this  Act,  he  shall  transmit  such  information  to  the  Secretary 
of  the  Treasury. 

COORDINATION    BETWEEN    THE    DEPARTMENT    OF    THE    TREASURY    AND    THE 
DEPARTMENT  OF  LABOR 

Sec.  3004-  (a)  Whenever  in  this  Act  or  in  any  provision  of  law 
amended  by  this  Act  the  Secretary  of  the  Treasury  and  the  Secretary 
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of  Labor  are  required  to  carry  out  provisions  relating  to  the  same 
subject  matter  (as  determined  by  them)  they  shall  consult  with  each 
other  and  shall  develop  rules,  regulations,  practices,  and  forms  which, 
to  the  extent  appropriate  for  the  efficient  administration  of  such  pro- 
visions in  order  to  reduce  duplication  of  effort,  duplication  of  report- 
ing, conflicting  or  overlapping  requirements,  and  the  burden  of 
compliance  with  such  provisions  by  plan  administrators,  employers, 
and  employees. 

(b)  In  order  to  avoid  unnecessary  expense  and  duplication  of  func- 
tions among  Government  agencies,  the  Secretary  of  the  Treasury  and 
the  Secretary  of  Labor  may  make  such  arrangements  or  agreements 
for  coopeartion  or  mutual  assistance  in  the  performance  of  their  func- 
tions under  this  Act,  and  the  functions  of  any  such  agency  as  they  find 
to  be  practicable  and  consistent  with  law.  The  Secretary  of  the  Treas- 
ury and  the  Secretary  of  Labor  may  utilize,  on  a  reimbursable  or  other 
basis,  the  facilities  or  services,  of  any  department,  agency,  or  establish- 
ment of  the  United  States  or  of  any  State  or  political  subdivision  of  a 
State,  including  the  services,  of  any  of  its  employees,  with  the  lawful 
consent  of  such  department,  agency,  or  establishment  with  or  without 
reimbursement ;  and  each  department,  agency,  or  establishment  of  the 
United  States  is  authorized  and  directed  to  cooperate  with  the  Secre- 
tary of  the  Treasury  and  the  Secretary  of  Labor  and,  to  the  extent  per- 
mitted by  law,  to  provide  such  information  and  facilities  as  they  may 
request  for  their  assistance  in  the  performance  of  their  functions  under 
this  Act.  The  Attorney  General  or  his  representative  shall  receive  from 
the  Secretary  of  the  Treasury  and  the  Secretary  of  Labor  for  appro- 
priate action  such  evidence  developed  in  the  performance  of  their  func- 
tions under  this  Act  as  may  be  found  to  warrant  consideration  for 
criminal  prosecution  under  the  provisions  of  this  title  or  other  Federal 
law. 
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Subtitle  B — Joint  Pension  Task  Force;  Studies 

PARI1  1— JOINT  PENSION  TASK  FORCE 

ESTABLISHMENT 

Sec.  3021.  The  staffs  of  the  Committee  on  Ways  and  Means  and  the 
Committee  on  Education  and  Labor  of  the  House  of  Representatives, 
the  Joint  Committee  on  Internal  Revenue  Taxation,  and  the  Commit- 
tee on  Finance  and  the  Committee  on  Labor  and  Public  Welfare  of  the 
Senate  shall  carry  out  the  duties  assigned  under  this  title  to  the  Joint 
Pension  Task  Force.  By  agreement  among  the  chairmen  of  such  Com- 
mittees, the  Joint  Pension  Task  Force  shall  be  furnished  with  office 
space,  clerical  personnel,  and  such  supplies  and  equipment  as  may  be 
necessary  for  the  Joint  Pension  Task  Force  to  carry  out  its  duties 
under  this  title. 

DUTIES 

Sec.  3022.  (a)  The  Joint  Pension  Task  Force  shall,  urithin  24 
months  after  the  date  of  enactment  of  this  Act,  make  a  full  study  and 
review  of — 

(1)  the  effect  of  the  requirements  of  section  1+11  of  the  Internal 
Revenue  Code  of  1954.  and  of  section  203  of  this  Act  to  determine 
the  extent  of  discrimination,  if  any,  among  employees  in  various 
age  groups  resulting  from  the  application  of  such  requirements; 

(2)  means  of  providing  for  the  portability  of  pension  rights 
among  different  pension  plans; 

(3)  the  appropriate  treatment  under  title  IV  of  this  Act  (re- 
lating to  termination  insurance)  of  plans  established  and  main- 
tained by  small  employers ; 

(4)  the  effects  and  desirability  of  the  Federal  preemption  of 
State  and  local  law  with  respect  to  matters  relating  to  pension 
and  similar  plans;  and 

(5)  such  other  matter  as  any  of  the  committees  referred  to  in 
section  3021  may  refer  to  it. 

(b)  The  Joint  Pension  Task  Force  shall  report  the  results  of  its 
study  and  review  to  each  of  the  committees  referred  to  in  section 
3021. 

PART  2— OTHER  STUDIES 

CONGRESSIONAL  STUDY 

Sec.  3031.  (a)  The  Committee  on  Education  and  Labor  and  the 
Committee  on  Ways  and  Means  of  the  House  of  Representatives  and 
the  Committee  on  Finance  and  the  Committee  on  Labor  and  Public 
Welfare  of  the  Senate  shall  study  retirement  plans  established  and 
maintained  or  financed  {directly  or  indirectly)  by  the  Government  of 
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the  United  State*,  by  any  State  (including  the  District  of  Columbia) 
or  political  subdivision  thereof,  or  by  any  agency  or  instrumentality 
of  any  of  the  foregoing.  Such  study  shall  include  an  analysis  of— 

(1)  the  adequacy  of  existing  levels  of  participation,  vesting, 
and  financing  arrangements, 

(2)  existing  fiduciary  standards,  and 

(3)  the  necessity  for  Federal  legislation  and  standards  with 
respect  to  such  plans. 

In  determining  ichether  any  such  plan  is  adequately  financed,  each 
committee  shall  consider  the  necessity  for  minimum  funding  stand- 
ards, as  well  as  the  taxing  power  of  the  government  maintaining  the 
plan. 

(b)  Not  later  than  December  31, 1976,  the  Committee  on  Education 
and  Labor  and  the  Committee  on  Ways  and  Means  shall  each  submit 
to  the  House  of  Representatives  the  results  of  the  studies  conducted 
under  this  section,  together  with  such  recommendations  as  they  deem 
appropriate.  The  Committee  on  Finance  and  the  Committee  on  Labor 
and  Public  Welfare  shall  each  submit  to  the  Senate  the  results  of  the 
studies  conducted  under  this  section  together  with  such  recommenda- 
tions as  they  deem  appropriate  not  later  than  such  date. 

PROTECTION    FOR    EMPLOYEES    UNDER    FEDERAL    PROCUREMENT, 
CONSTRUCTION,   AND    RESEARCH    CONTRACTS   AND    ORANTS 

Sec.  3032.  (a)  The  Secretary  of  Labor  shall,  during  the  2-year  pe- 
riod beginning  on  the  date  of  the  enactment  of  this  Act,  conduct  a  full 
and  complete  study  and  investigation  of  the  steps  necessary  to  be  taken 
to  insure  that  professional,  scientific,  and  technical  personnel  and 
others  working  in  associated  occupations  employed  under  Fed- 
eral procurement,  construction,  or  research  contracts  or  grants  will, 
to  the  extent  feasible,  be  protected  against  forfeitures  of  pension  or 
retirement  Hghts  or  benefits,  otherwise  provided,  as  a  consequence 
of  job  transfers  or  loss  of  employment  resulting  from  terminations  or 
modifications  of  Federal  contracts,  grants,  or  procurement  policies. 
The  Secretary  of  Labor  shall  report  the  results  of  his  study  and 
investigation  to  the  Congress  within  2  years  after  the  date  of  the 
enactment  of  this  Act.  The  Secretary  of  Labor  is  authorized,  to  the 
extent  provided  by  lavj,  to  obtain  the  services  of  private  research 
institutions  and  such  other  persons  by  contract  or  other  arrangement 
as  he  determines  necessary  in  carrying  out  the  provisions  of  this 
section. 

(b)  In  the  course  of  conducting  the  study  and  investigation  de- 
scribed in  subsection  (a),  and  in  developing  the  regulations  referred 
to  in  subsection  (c),  the  Secretary  of  Labor  shall  consult — 

(1)  with  appropriate  professional  societies,  business  organiza- 
tions, and  labor  organizations,  and 

(2)  _  with  the  heads  of  interested  Federal  departments  and 
agencies. 

(c)  Within  1  year  after  the  date  on  which  he  submits  his  report  to 
the  Congress  under  subsection  (a),  the  Secretary  of  Labor  shall,  if  he 
determines  it  to  be  feasible,  develop  regulations  which  will  provide  the 
protection  of  pension  and  retirement  rights  and  benefits  referred  to  in 
subsection  (a). 
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(d)  (1)  Any  regulations  developed  pursuant  to  subsection  (c)  shall 
take  effect  if,  and  only  if — 

(A)  the  Secretary  of  Labor,  not  later  than  the  day  which  is  3 
years  after  the  date  of  the  enactment  of  this  Act,  delivers  a  copy 
of  such  regulations  to  the  House  of  Representatives  and  a  copy 
to  the  Senate,  and 

(B)  before  the  close  of  the  120-day  period  which  begins  on  the 
day  on  which  the  copies  of  such  regulations  are  delivered  to  the 
House  of  Representatives  and  to  the  Senate,  neither  the  House  of 
Representatives  nor  the  Senate  adopts,  by  an  affirmative  vote  of 
a  majority  of  those  present  and  voting  in  that  House,  a  resolution 
of  disapproval. 

(2)  For  purposes  of  this  subsection,  the  term  "resolution  of  disap- 
proval" means  only  a  resolution  of  either  House  of  Congress,  the  mat- 
ter after  the  resolving  clause  of  which  is  as  folloios :  "That  the 

does  not  favor  the  taking  effect  of  the  regulations  transmitted  to  the 

Congress  by  the  Secretary  of  Labor  on ",  the  first  blank  space 

therein  being  filled  ivith  the  name  of  the  resolving  House  and  the  sec- 
ond blank  space  therein  being  filled  with  the  day  and  year. 

(3)  A  resolution  of  disapproval  in  the  House  of  Representatives 
shall  be  referred  to  the  Committee  on  Education  and  Labor.  A  resolu- 
tion of  disapproval  in  the  Senate  shall  be  referred  to  the  Committee 
on  Labor  and  Public  Welfare. 

(If)  (A)  If  the  committee  to  which  a  resolution  of  disapproval  has 
been  referred,  has  not  reported  it  at  the  end  of  7  calendar  days  after  its 
introduction,  it  is  in  order  to  move  either  to  discharge  the  committee 
from  further  consideration  of  the  resolution  or  to  discharge  the  com- 
mittee from  further  consideration  of  any  other  resolution  of  dis- 
approval ivhich  has  been  referred  to  the  committee. 

(B)  A  motion  to  discharge  may  be  made  only  by  an  individual 
favoring  the  resolution,  is  highly  privileged  (except  that  it  may  not 
be  made  after  the  committee  has  reported  a  resolution  of  disapproval), 
and  debate  thereon  shall  be  limited  to  not  more  than  1  hour,  to  be 
divided  equally  between  those  favoring  and  those  opposing  the  resolu- 
tion. An  amendment  to  the  motion  is  not  in  order,  and  it  is  not  in 
order  to  more  to  reconsider  the  vote  by  which  the  motion  is  agreed  to 
or  disagreeel  to. 

(C)  If  the  motion  to  discharge  is  agreed  to  or  disagreed  to,  the 
motion  may  not  be  renewed,  nor  may  another  motion  to  discharge  the 
committee  be  made  with  respect  to  any  other  resolution  of  disapproval. 

(5)  (A)  When  the  committee  has  reported,  or  has  been  discharged 
from  further  consideration  of,  a  resolution  of  disapproval,  it  is  at  any 
time  thereafter  in  order  (even  though  a  previous  motion  to  the  same 
effect  has  been  disagreed  to)  to  move  to  proceed  to  the  consideration 
of  the  resolution.  The  motion  is  highly  privileged  and  is  not  debatable. 
An  amendment  to  the  motion  is  not  in  order,  and  it  is  not  in  order  to 
move  to  reconsider  the  vote  by  which  the  motion  is  agreed  to  or  dis- 
agreed to. 

(B)  Debate  on  the  resolution  of  disapproval  shall  be  limited  to  not 
more  than  10  hours,  which  shall  be  divided  equally  between  those  fa- 
voring and  those  opposing  the  resolution.  A  motion  further  to  limit 
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debate  is  not  debatable.  An  amendment  to,  or  motion  to  recommit,  the 
resolution  is  not  in  order,  and  it  is  not  in  order  to  move  to  reconsider 
the  vote  by  which  the  resolution  is  agreed  to  or  disagreed  to. 

(6)  (A)  Motions  to  post/pone,  made  with  respect  to  the  discharge 
from  committee  or  the  consideration  of  a  resolution  of  disapproval, 
and  motions  to  proceed  to  the  consideration  of  other  business,  shall  be 
decided  without  debate. 

(B)  Appeals  from  the  decisions  of  the  Chair  relating  to  the  appli- 
cation of  the  rules  of  the  House  of  Representatives  or  the  Senate,  as 
the  case  may  be,  to  the  procedure  relating  to  any  resolution  of  disap- 
proval shall  be  decided  icithout  debate. 

(7)  Whenever  the  Secretary  of  Labor  transmits  copies  of  the  regu- 
lations to  the  Congress,  a  copy  of  such  regulations  shall  be  delivered  to 
each  House  of  Congress  on  the  same  day  and  shall  be  delivered  to  the 
Clerk  of  the  House  of  Representatives  if  the  House  is  not  in  session 
and  to  the  Secretary  of  the  Senate  if  the  Senate  is  not  in  session. 

(8)  The  120  day  period  referred  to  in  paragraph  (1)  hall  be  com- 
puted by  excluding — 

(^4)  the  days  on  which  either  House  is  not  in  session  because  of 
an  adjournment  of  more  than  3  days  to  a  day  certain  or  an  ad- 
journment of  the  Congress  sine  die,  and 

(B)  any  Saturday  and  Sunday,  not  excluded  under  subpara- 
graph (A),  ichen  either  House  is  not  in  session. 

(9)  This  subsection  is  enacted  by  the  Conaress — 

(A)  as  an  exercise  of  the  rulemaking  power  of  the  House  of 
Representatives  and  the  Senate,  respectively,  and  as  such  they 
are  deemed  a  part  of  the  rules  of  each  House,  respectively,  but 
applicable  only  with  respect  to  the  procedure  to  be  followed  in 
that  House  in  the  case  of  resolutions  of  disapproval  described  in 
paragraph  (2) ;  and  they  supersede  other  rules  only  to  the  extent 
that  they  are  inconsistent  therewith;  and 

(B)  with  full  recognition  of  the  constitutional  right  of  either 
House  to  change  the  rules  (so  far  as  relating  to  the  procedure  of 
that  House)  at  any  time,  in  the  same  manner  and  to  the  same  ex- 
tent as  in  the  case  of  any  other  rule  of  that  House. 

Subtitle  C — Enrollment  of  Actuaries 

ESTABLISHMENT  OF  JOINT  BOARD  FOR  THE  ENROLLMENT  OF  ACTUARIES 

Sec.  3041.  The  Secretary  of  Labor  and  the  Secretary  of  the  Treasury 
shall,  not  later  than  the  last  day  of  the  first  calendar  month  beginning 
after  the  date  of  the  enactment  of  this  Act,  establish  a  Joint  Board 
for  the  Enrollment  of  Actuaries  (hereinafter  in  this  part  referred  to 
as  the  "Joint  Board"). 

ENROLLMENT  BY  JOINT  BOARD 

Sec.  301$.  (a)  The  Joint  Board  shall,  by  regulations,  establish  rea- 
sonable standards  and  qualifications  for  persons  performing  actuarial 
services  with  respect  to  plans  to  which  this  Act  applies  and,  upon 
application  by  any  individual,  shall  enroll  such  individual  if  the  Joint 
Board  finds  that  such  individual  satisfies  such  standards  and  qualifi- 
cations. With  respect  to  individuals  applying  for  enrollment  before 
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January  1,  1976,  such  standards  and  qualification*  shall  include  a  re- 
quirement for  an  appropriate  period  of  responsible  actuarial  expert- 
relating  to  pension  plans.  With  respect  to  individuals  applying 
for  enrollment  on  or  after  January  1.  1976,  such  standards  and  qua! 
cations  sh 

(1)  <  -  and  training  in  actuarial  mathematics  and  meth- 
odology lenced  by — 

(.1)  a  degree  in  actuarial  mathematics  or  its  equivalent 
from  an  accredited  college  or  university, 

(B)  successful  completion  of  an  examination  in  actuarial 
mathematics  and  methodology  to  be  given  by  the  Joint 
Board,  or 

(C)  successful  completion  of  other  actuarial  examinations 
deemed adt  quote  by  the  Joint  Board,  and 

(2)  an  appropriate  period  of  responsible  actuarial  experience. 
Notwithstanding  the  preceding  provisions  of  this  subsection,  the  Joint 
Board  may  provide  for  the  temporary  enrollment  for  the  period  elid- 
ing on  January  1.  1976.  of  actuaries  under  such  interim  standards  as 
it  deems  adequate. 

(b)  The  Joint  Board  may.  after  notice  and  an  opportunity  for  a 
hearing,  suspend  or  terminate  the  enrollment  of  an  individual  under 
this  section  if  the  Joint  Board  finds  that  such  individual — 

(1)  has  failed  to  discharge  his  duties  under  this  Act.  or 

(2)  does  not  satisfy  the  requirements  for  enrollment  as  in  effect 
at  the  time  of  his  enrollment. 

The  Joint  Board  may  also,  after  notice  and  opportunity  for  hearing, 
suspend  or  terminate  the  temporary  enrollment  of  an.  individual  who 
fails  to  discharge  his  duties  under  this  Act  or  who  does  not  satisfy 
the  interim  enrollment  standards. 

AMENDMENT    OF    INTERVAL    REVENUE    CODE 

Sec.  304-1  Sertion  7701  (a)  of  the  Internal  Revenue  Code  of  1954 
(relating  to  definitions)  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph  : 

u  (35)  Enrolled  actuary. — The  term  'enrolled  actuary*  means  a 
person  who  is  enrolled  by  the  Joint  Board  for  the  Enrollment  of 
Actuaries  established  under  subtitle  C  of  the  title  III  of  the  Em- 
ployee Retirement  Income  Security  Act  of  1974." 
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TITLE  IV— PLAN  TERMINATION 
INSURANCE 

DEFINITIONS 

Subtitle  A — Pension  Benefit  Guaranty  Corporation 

Sec.  IfiOl.  (a)  For  purposes  of  this  title,  the  term — 

(7)  "administrator"  means  the  person  or  persons  described  in 
paragraph  (16)  of  section  3  of  this  Act; 

(2)  "substantial  employer"  means  for  any  plan  year  an  em- 
ployer ( treating  employers  who  are  members  of  the  same  affiliated 
group,  within  the  meaninq  of  sectian  1503(a)  of  the  Internal 
Revenue  Code  of  1954,  determined  without  regard  to  section 
1563(a)  (4)  vmd  (^)  W  (C)  of  such  Code,  as  one  employer)  who 
has  made  contributions  to  or  under  a  plan  under  which  more 
than  one  employer  makes  contributions  for  each  of — 

(A)  the  two  immediately  preceding  plan  years,  or 

(B)  the  second  and  third  preceding  plan  years,  equaling  or 
exceeding  10  percent  of  all  employer  contributions  paid  to  or 
under  that  plan  for  each  such  year; 

(3)  "multiemployer  plan"  means  a  multiemployer  plan  as  de- 
fined in  section  414(f)  of  the  Internal  Revenue  Code  of  1954  (a* 
added  by  this  Act  but  without  regard  to  whether  such  section 
is  in  effect  on  the  date  of  enactment  of  this  Act) ; 

(4)  "corporation",  except  where  the  context  clearly  requires 
otherwise,  means  the  Pension  Benefit  Guaranty  Corporation 
established  under  section  4002; 

(5)  "fund"  means  the  appropriate  fund  established  under 
section  4005; 

(6)  "basic  benefits"  means  benefits  guaranteed  under  section 
4022  other  than  under  section  4022(c) ;  and 

(7)  "non-basic  benefits"  means  benefits  guaranteed  under  sec- 
tion 4022(c). 

(b)  An  individual  who  owns  the  entire  interest  in  an  unincorporated 
trade  or  business  is  treated  as  his  own  employer,  and  a  partnership 
is  treated  as  the  employer  of  each  partner  who  is  an  employee  within 
the  meaning  of  section  401(c)  (1)  of  the  Internal  Reveneue  Code  of 
1954'  For  purposes  of  this  title,  under  regulations  prescribed  by  the 
corporation,  all  employees  of  trades  or  businesses  (whether  or  not 
incorporated)  which  are  under  common  control  shall  be  treated  as 
employed  by  a  single  employer  and  all  such  trades  and  businesses  as 
a  single  employer.  The  regulations  prescribed  under  the  preceding 
sentence  shall  be  consistent  and  coextensive  with  regulations  pre- 
scribed for  similar  purposes  by  the  Secretary  of  the  Treasury  under 
section  414(c)  of  the  Internal  Revenue  Code  of  1954- 
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PEN8I0N  BENEFIT  GUARANTY  CORPORATION 

Sec.  4002.  (a)  There  is  established  within  the  Department  of  Labor 
a  tody  corporate  to  be  known  as  the  Pension  Benefit  Guaranty  Cor- 
poration. In  carrying  out  its  functions  under  this  title,  the  corpora- 
tion shall  be  administered  by  the  chairman  of  the  board  of  directors 
in  accordance  with  policies  established  by  the  board.  The  purposes 
of  this  title,  which  are  to  be  carried  out  by  the  corporation,  are — 

(1)  to  encourage  the  continuation  and  maintenance  of  volun- 
tary private  pension  plans  for  the  benefit  of  their  participants, 

(2)  to  provide  for  the  timely  and  uninterrupted  payment  of 
pension  benefits  to  participants  and  beneficiaries  under  plans  to 
which  this  title  applies,  and 

(3)  to  maintain  premiums  charged  by  the  corporation  under 
section  4007  at  the  lowest  level  consistent  with  carrying  out  its  ob- 
ligations under  this  title. 

(b)  To  carry  out  the  purposes  of  this  title,  the  corporation  has 
the  powers  conferred  on  a  nonprofit  corporation  under  the  District 
of  Columbia  Nonprofit  Corporation  Act  and  in  addition  to  any 
specific  power  granted  to  the  corporation  elsewhere  in  this  title  or 
under  that  Act,  the  corporation  hns  the  power — 

(1)  to  sue  and  be  sued,  complain  and  defend,  in  its  corporate 
name  and  through  its  own  counsel,  in  any  court,  State  or  Federal ; 

(2)  to  adopt,  alter,  and  use  a  corporate  seal,  which  shall  be 
judicially  noticed; 

(3)  to  adopt,  amend,  and  repeal,  by  the  board  of  directors,  by- 
laws, rules,  and  regulations  relating  to  the  conduct  of  its  business 
and  the  exercise  of  all  other  rights  and  powers  granted  to  it  by  this 
Act; 

(4)  to  conduct  its  business  (including  the  carrying  on  of  opera- 
tions and  the  maintenance  of  offices)  and  to  exercise  all  other 
rights  and  powers  granted  to  it  by  thi*  Act  in  any  State  or  other 
jurisdiction  without  regard  to  qualification,  licensing,  or  other 
requirements  imposed  by  law  in  such  State  or  other  jurisdiction; 

(5)  to  lease,  purchase,  accept  gifts  or  donations  of,  or  otherwise 
to  acquire,  to  own,  hold,  improve,  use,  or  otherwise  deal  in  or  icith, 
and  to  sell,  convey,  mortgage,  pledge,  lease,  exchange,  or  otherwise 
dispose  of,  any  property,  real,  personal,  or  mixed,  or  any  interest 
therein  wherever  situated; 

(6)  to  appoint  and  fix  the  compensation  of  swh  officers,  attor- 
neys, employees,  and  agents  as  may  be  required,  to  determine  their 
qualifications,  to  define  their  duties,  and,  to  the  extent  desired  by 
the  corporation,  require  bonds  for  them  and  fix  the  penalty 
thereof,  and  to  appoint  and  fix  the  compensation  of  experts  and 
consultants  in  accordance  xoith  the  provisions  of  section  3109  of 
title  5,  United  States  Code; 

(7)  to  utilize  the  personnel  and  facilities  of  any  other  agency 
or  department  of  the  United  States  Government,  with  or  without 
reimbursement,  with  the  consent  of  the  head  of  such  agency  or  de- 
partment; and 

(8)  to  enter  into  contracts,  to  execute  instruments,  to  incur  lia- 
bilities, and  to  do  any  and  all  other  acts  and  things  as  may  be 
necessary  or  incidental  to  the  conduct  of  its  business  and  the  ex- 
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ercise  of  all  other  rights  and  powers  granted  to  the  corporation 
by  this  Act. 

(c)  Section  5108  of  title  5,  United  States  Code,  is  amended  by  add- 
ing at  the  end  thereof  the  following  new  subsection  : 

(g)  In  addition  to  the  number  of  positions  authorized  by  subsec- 
tion (a),  the  Pension  Benefit  Guaranty  Corporation  is  authorized, 
without  regard  to  any  other  provision  of  this  section,  to  place  one  posi- 
tion in  the  corporation  at  GS-18  and  a  total  of  10  positions  in  the 
corporation  at  GS-16  and  77.". 

(d)  The  board  of  directors  of  the  corporation  consists  of  the  Secre- 
tary of  the  Treasury,  the  Secretary  of  Labor,  and  the  Secretary  of 
Commerce.  Members  of  the  board  shall  serve  without  compensation, 
but  shall  be  reimbursed  for  travel,  subsistence,  and  other  necessary  ex- 
penses incurred  in  the  performance  of  their  duties  as  members  of  the 
board.  The  Secretary  of  Labor  is  the  chairman  of  the  board  of 
directors. 

(e)  The  board  of  directors  shall  meet  at  the  call  of  its  chairman,  or 
as  otherwise  provided  by  the  bylaws  of  the  corporation. 

(f)  As  soon  as  practicable,  but  not  later  than  180  days  after  the  date 
of  enactment  of  this  Act,  the  board  of  directors  shall  adopt  initial  by- 
laws and  rules  relating  to  the  conduct  of  the  business  of  the  corpora- 
tion. Thereafter,  the  board  of  directors  may  alter,  supplement,  or 
repeal  any  existing  bylaw  or  rule,  and  may  adopt  additional  bylaws 
and  rules  from  time  to  time  as  may  be  necessary.  The  chairman  of  the 
board  shall  cause  a  copy  of  the  bylaws  of  the  corporation  to  be  pub- 
lished in  the  Federal  Register  not  less  often  than  once  each  year. 

(g)(1)  The  corporation,  its  property,  its  franchise,  capital,  reserves, 
surplus,  and  its  income  (including,  but  not  limited  to,  any  income  of 
any  fund  established  under  section  4005) ,  shall  be  exempt  from  all  tax- 
ation now  or  hereafter  imposed  by  any  State  or  local  taxing  authority, 
except  that  any  real  property  and  any  tangible  personal  property 
(other  than  cash  and  securities)  of  the  corporation  shall  be  subject 
to  State  and  local  taxation  to  the  same  extent  according  to  its  value 
as  other  real  and  tangible  personal  property  is  taxed. 

(2)  The  receipts  and  aisbursements  of  the  corporation  in  the  dis- 
charge of  its  functions  shall  not  be  included  in  the  totals  of  the  budget 
of  the  United  States  Government  and  shall  be  exempt  from  any  general 
limitations  imposed  by  statute  on  budget  outlays  of  the  United  States. 
Excevt  as  explicitly  provided  in  this  title,  the  United  States  is  not 
liable  for  any  obligation  or  liability  incurred  by  the  corporation. 

(3)  Section  101  of  the  Government  Corporation  Control  Act  (31 
U.S.C.  816)  is  amended  by  inserting  before  the  period  a  semicolon  and 
the  following :  "and,  Pension  Benefit  Guaranty  Corporation." 

(h)(1)  There  is  established  an  advisory  committee  to  the  corpora- 
tion, for  the  purpose  of  advising  the  corporation  as  to  its  policies  and 
procedures  relating  to  (A)  the  appointment  of  trustees  in  termination 
proceedings.  (B)  investment  of  moneys,  (C)  whether  plans  being  ter- 
minated should  be  liquidated  immediately  or  continued  in  operation 
under  a  trustee,  and  (D)  such  other  issues  as  the  corporation  may  re- 
quest from  time  to  time.  The  advisory  committee  may  also  recommend 
persons  for  appointment  as  trustees  in  termination  proceedings,  make 
recommendations  with  respect  to  the  investment  of  moneys  in  the 
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funds,  and  advise  the  corporation  as  to  whether  apian  subject  to  being 
terminated  should  be  liquidated  immediately  or  continued  in  operation 
under  a  trustee. 

(2)  The  advisory  committee  consists  of  seven  members  appointed, 
from  among  individuals  recommended  by  the  board  of  directors,  by 
the  President.  Of  the  seven  members,  tiro  shall  represent  the  interests 
of  employee  organizations,  two  shall  represent  the  interests  of  em- 
ployers who  maintain  pension  plans,  and  three  shall  represent  the 
interests  of  the  general  public.  The  President  shall  designate  one 
member  as  chairman  at  the  time  of  the  nomination  of  that  member. 

(3)  Members  shall  serve  for  terms  of  3  years  each,  except  that,  of 
the  members  first  appointed,  one  of  the  members  representing  the  in- 
terests of  employee  organizations,  one  of  the  members  representing 
the  interests  of  employers,  and  one  of  the  members  representing  the 
interests  of  the  general  public  shall  be  appointed  for  terms  of  2  years 
each,  one  of  the  members  representing  the  interests  of  the  general 
public  shall  be  appointed  for  a  term  of  1  year,  and  the  other  members 
shall  be  appointed  to  full  3-year  terms.  The  advisory  committee  shall 
meet  at  least  six  times  each  year  and  at  such  other  times  as  may  be 
determined  by  the  chairman  or  requested  by  any  three  members  of  the 
advisory  committee. 

(If.)  Members  shall  be  chosen  on  the  basis  of  their  experience  with 
employee  organizations,  with  employers  who  maintain  pension  plans. 
with  the  administration  of  pension  plans,  or  otherwise  on  account  of 
outstanding  demonstrateel  ability  in  related  fields.  Of  the  members 
serving  on  the  advisory  committee  at  any  tirne.  no  more  than  four 
shall  be  eiffiliated  with  the  same  political  party. 

(5)  An  individual  appointed  to  fill  a  vacancy  occurring  other  than 
by  the  expiration  of  a  term  of  office  shall  be  appointed  only  for  the 
unexpired  term  of  the  member  he  succeeds.  Any  vacancy  occurring 
in  the  office  of  a  member  of  the  advisory  committee  shall  be  filled  in  the 
manner  in  which  that  office  was  originally  filled. 

(6)  The  advisory  committee  shall  appoint  and  fix  the  compensation 
of  such  employees  as  it  determines  necessary  to  discharge  its  duties, 
including  experts  and  consultants  in  accordance  with  the  provisions 
of  section  3109  of  title  5.  United  States  Code.  The  corporation  shall 
furnish  to  the  advisory  committee  such  professional,  secretarial,  and 
other  services  as  the  committee  may  request. 

(7)  Members  of  the  advisory  committee  shall,  for  each  day  {in- 
cluding traveltimc)  during  which  they  are  attending  meetings  or  con- 
ferences of  the  committee  or  otherwise  engaged  in  the  business  of  the 
committee,  be  compensated  at  a  rate  fixed  by  the  corporation  which  is 
not  in  excess  of  the  daily  equivalent  of  the  annual  rate  of  basic  pay 
in  effect  for  grade  GS-18  of  the  General  Schedule,  and  while  away 
from  their  homes  or  regular  places  of  business  they  may  be  allowed 
travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as  author- 
ized by  section  5703  of  title  5.  United  States  Code. 

(8)  The  Federal  Advisory  Committee  Act  does  not  apply  to  the 
advisory  committee  established  by  this  subsection. 
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INVESTIGATORY  AUTHORITY,    COOPERATION   WITH   OTHER  AGENCIES; 
CIVIL  ACTIONS 

Sec.  4003.  (a)  The  corporation  may  make  such  investigations  as  it 
deems  necessary  to  determine  whether  any  person  has  violated  or  is 
about  to  violate  any  provision  of  this  title  or  any  rule  or  regulation 
thereunder,  and  may  require  or  permit  any  person  to  file  with  it  a 
statement  in  writing,  under  oath  or  otherwise  as  the  corporation  shall 
determine,  as  to  all  the  facts  and  circumstances  concerning  the  matter 
to  be  investigated. 

(b)  For  the  purpose  of  any  sueh  investigation,  or  any  other  pro- 
ceeding under  this  title,  any  member  of  the  board  of  directors  of  the 
corporation,  or  any  officer  designated  by  the  chairman,  may  admin- 
ister oaths  and  affirmations,  subpena  icitnesses,  compel  their  attend- 
ance, take  evidence,  and  require  the  production  of  any  books,  papers, 
correspondence,  memoranda,  or  other  records  which  the  corporation 
deems  relevant  or  material  to  the  inquiry. 

(c)  In  case  of  contumacy  by,  or  refusal  to  obey  a  subpena  issued  to, 
any  person^  the  corporation  may  invoke  the  aid  of  any  court  of  the 
United  States  within  the  jurisdiction  of  which  such  investigation  or 
proceeding  is  carried  on,  or  where  such  person  resides  or  carries  on 
business,  in  requiring  the  attendance  and  testimony  of  witnesses  and 
the  production  of  books,  papers,  correspondence,  memoranda,  and 
other  records.  The  court  may  issue  an  order  requiring  such  person  to 
appear  before  the  corporation,  or  member  or  officer  designated  by  the 
corporation,  and  to  produce  records  or  to  give  testimony  related  to  the 
inatter  under  investigation  or  in  question.  Any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  the  court  as  a  contempt  thereof. 
All  process  in  any  such  case  may  be  served  in  the  judicial  district  in 
which  such  person  is  an  inhabitant  or  may  be  found. 

(d)  In  order  to  avoid  unnecessary  expense  and  duplication  of  func- 
tions among  government  agencies,  the  corporation  may  make  such  ar- 
rangements or  agreements  for  cooperation  or  mutual  assistance  in  the 
performance  of  its  functions  under  this  title  as  is  practicable  and 
consistent  with  law.  The  corporation  may  utilize  the  facilities  or  serv- 
ices of  any  department,  agency,  or  establishment  of  the  United  States 
or  of  any  State  or  political  subdivision  of  a.  State,  including  the  serv- 
ices of  any  of  its  employees,  with  the  lawful  consent  of  such  depart- 
ment, agency,  or  establishment.  The  head,  of  each  department,  agency, 
or  establishment  of  the  United  States  shall  cooperate  with  the  cor- 
poration and,  to  the  extent  permitted  by  lata,  provide  such  informa- 
tion and  facilities  as  it  may  request  for  its  assistance  in  the  perform- 
ance of  its  functions  under  this  title.  The  Attorney  General  or  his 
representative  shall  receive  from  the  corporation  for  appropriate  ac- 
tion such  evidence  developed  in  the  performance  of  its  functions  under 
this  title  as  may  be  found  to  warrant  consideration  for  criminal  prose- 
cution under  the  provisions  of  this  or  any  other  Federal  law. 

(e)  (1)  Civil  actions  may  be  brought  by  the  corporation  for  appro- 
priate relief,  legal  or  equitable  or  both,  to  redress  violations  of  the 
provisions  of  this  title. 
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(S)  Except  as  othi  noise  provided  in  this  title,  where  such  an  action 
is  brought  in  a  district  court  of  the  United  States,  it  may  he  brought 
in  the  district  where  the  plan  is  administered,  where  the  violation  took' 
place,  or  where  a  defendant  resides  or  may  be  found,  and  process  may 
be  served  in  any  other  district  where  a  defendant  resides  or  may  be 
found. 

(3)  The  district  courts  of  the  United  States  shall  have  jurisdiction 
of  actions  brought  by  the  corporation  under  this  title  without  regard 
to  the  amount  in  controversy  in  any  such  action. 

(4)  Upon  application  by  tlie  corporation  to  a  court  of  the  United 
States  for  expedited  handling  of  any  case  in  which  the  corporation  is 
a  party,  it  is  the  duty  of  that  court  to  assign  such  case  for  hearing  at 
the  earliest  practical  date  and  to  cause  such  case  to  be  in  every  way 
expedited. 

(5)  In  any  action  brought  under  this  title,  whether  to  collect  pre- 
miums, penalties,  and  interest  under  section  4007  or  for  any  other  pur- 
pose, the  court  may  award  to  the  corporation  all  or  a  portion  of  the 
costs  of  litigation  incurred  by  the  corporation  in  connection  with  such 
action. 

TEMPORARY  AUTHORITY   FOR  INITIAL  PERIOD 

Sec.  JfO04-  (a)  Notwithstanding  anything  to  the  contrary  in  this 
title,  the  corporation  may,  upon  receipt  of  notice  that  a  plan  is  to  be 
t eliminated  or  upon  making  a  determination  described  in  section  4D42. 
appoint  a  receiver  whose  powers  shall  take  effect  immediately.  The 
receiver  shall  assume  control  of  such  plan  and  its  assets,  protecting 
the  interests  of  all  interested  persons  during  subsequent  proceedings. 

(b)(1)  Within  a  reasonable  time,  not  exceeding  20  days,  after  the 
appointment  of  a  receiver  under  subsection  (a),  the  corporation  shall 
apply  to  an  appropriate  United  States  district  court  for  a  decree  ap- 
proving ruch  appointment.  The  court  to  which  application  is  made 
shall  issue  a  decree  approving  such  appointment  unless  it  determines 
that  it  would  not  be  in  the  best  interests  of  the  participants  and  bene- 
ficiaries of  the  plan. 

(2)  If  the  court  to  which  application  is  made  under  paragraph  (1) 
dismisses  the  application  with  prejudice,  or  if  the  corporation  fail*  to 
apply  for  a  decree  under  paragraph  (1)  within  20  days  after  the  ap- 
pointment of  the  special  receiver,  the  receiver  shall  transfer  all  assets 
and  records  of  the  plan  held  by  hi?n  to  the  plan  administrator  within 
3  business  days  after  fveh  dismissal  or  the  expiration  of  the  20  day 
]>eriod.  The  receiver  shall  not  be  liable  to  the  plan  or  to  any  other 
person  for  his  acts  as  receiver  other  than  for  willful  misconduct,  or 
for  conduct  in  violation  of  the  provisions  of  part  4  of  subpart  B  of 
title  I  of  this  Act  (except  to  the  extent  that  the  provisions  of  section 
4042(d)  (1)  (A)  provide  otherwise). 

(c)  The  corporation  is  authorized,  as  an  alternative  to  appointing  a 
receiver  under  subsection  (a),  to  direct  a  plan  administrator  to  apply 
to  a  district  court  of  the  United  States  for  the  appointment  of  a 
reiver  to  assume  control  of  the  plan  and  its  assets  for  the  purpose  of 
protecting  the  interests  of  all  interested  persons  until  the  plan  can  be 
terminated  under  the  provisions  of  this  title. 

(d)  A  receiver  appointed  under  this  section  has  the  powers  of  a 
trustee  under  section  4042  (d)   (1)   (A)  and  (B).  arid  shall  report  to 
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the  corporation  and  the  court  on  the  plan  from  time  to  time  as  re- 
quired by  the  corporation  or  the  court,  respectively.  As  soon  as  prac- 
ticable after  hi?  appointment,  a  receiver  appointed  under  this  section 
shall  determine  whether  the  assets  of  the  plan  are  sufficient  to  discharge 
when  due  all  obligations  of  the  pla?i  with  respect  to  benefits  guaranteed 
under  this  title  in  accordance  with  the  requirements  of  section  4044- 
If  the  determination  of  the  receiver  is  approved  by  the  corporation  and 
the  court,  the  receiver  shall  proceed  as  if  he  were  a  trustee  appointed 
under  section  4042. 

(e)  A  receiver  may  not  be  appointed  under  this  section  more  than 
270  days  after  the  date  of  enactment  of  this  Act. 

(/)  In  addition  to  its  other  powers  under  this  title,  for  only  the  first 
270  days  after  the  date  of  enactment  of  this  Act  the  corporation  may — 
(/)  contract  for  printing  without  regard  to  the  provisions  of 
chapter  5  of  title  44,  United  States  Code, 

(2)  waive  any  notice  required  under  this  title  if  the  corporation 
finds  that  a  waiver  is  necessary  or  appropriate, 

(3)  extend  the  90-day  period  referred  to  in  section  4041  (a)  for 
an  additional  00  days  without  the  agreement  of  the  plan  adminis- 
trator and  without  application  to  a  court  as  required  under  section 
mi (d),  and 

(4)  waive  the  application  of  the  provisions  of  sections  4062, 
4063,  and  4064  to,  or  reduce  the  liability  imposed  under  such  sec- 
tions on,  any  employer  xoith  respect  to  a  plan  terminating  during 
that  270  day  period  if  the  corporation  determines  that  such  waiver 
or  reduction  is  necessary  to  avoid  unreasonable  hardship  in  any 
case  in  which  the  employer  was  not  able,  as  a  practical  matter,  to 
continue  the  plan. 

ESTABLISHMENT  OF  PENSION  BENEFIT  GUARANTY  FUNDS 

Sec.  4005.  (a)  There  are  established  on  the  books  of  the  Treasury 
of  the  United  States  four  revolving  funds  to  be  used  by  the  corporation 
in  carrying  out  its  duties  under  this  title.  One  of  the  funds  shall  be 
used  in  connection  with  benefits  guaranteed  under  sections  4022  and 
4023  (but  not  non-basic  benefits)  with  respect  to  plans  other  than 
multiemployer  plans,  one  of  the  funds  shall  be  used  ivith  respect  to 
such  benefits  guaranteed  under  such  sections  (other  than  non-basic 
benefits)  for  multiemployer  plans,  one  of  the  funds  shall  be  used  with 
respect  to  nan  -basic  benefits,  if  any  are  guaranteed  by  the  corporation 
under  section  4022,  for  plans  which  are  not  multiemployer  plans,  and 
the  remaining  fund  shall  be  used  with  respect  to  non-basic  benefits, 
if  any  are  guaranteed  by  the  corporation  under  section  4022,  for  multi- 
employer plans.  Whenever  in  this  title  reference  is  made  to  the  term 
"fund"  the  reference  shall  be  considered  to  refer  to  the  appropriate 
fund  established  under  this  subsection. 

(b)(1)  Each  fund  established  under  this  section  shall  be  credited 
ivith  the  appropriate  portion  of — 

(A )  funds  borrowed  under  subsection  ( c) , 

(B)  premiums,  penalties,  interest,  and  charges  collected  under 
this  title, 

(C)  the  value  of  the  assets  of  a  plan  administered  under  section 
4042  by  a  trustee  to  the  extent  that  they  exceed  the  liabilities  of 
such  plan, 
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(D)  the  amount  of  any  employer  liability  payments  collected 
under  section  4067,  to  the  extent  that  such  payments  exceed  liabil- 
ities of  the  plan  (taking  into  account  all  other  plan  assets), 

(F)  earnings  on  investments  of  the  fund  or  on  assets  credited 
to  the  fund  under  this  subsection,  and 

(F)  receipts  from  any  other  operations  under  this  title. 

(2)  Subject  to  the  provisions  of  subsection  (a),  each  fund  shall  be 
available — 

(^4.)  for  making  such  payments  as  the  corporation  determines 
are  necessary  to  pay  benefits  guaranteed  under  section  4022, 

(B)  for  making  such  payments  as  the  corporation  determines 
are  necessary  under  section  4023, 

(C)  to  purchase  assets  from  a  plan  being  terminated  by  the 
corporation  when  the  corporation  determines  such  purchase  will 
best  protect  the  interests  of  the  corporation,  participants  in  the 
plan  being  terminated,  and  other  insured  plans, 

(D)  to  repay  to  the  Secretary  of  the  Treasury  such  sums  as 
may  be  borrowed  {together  with  interest  thereon)  under  subsec- 
tion (c),  and 

(F)  to  pay  the  operational  and  administrative  expenses  of  the 
corporation,  including  reimbursement  of  the  expenses  incurred  by 
the  Department  of  the  Treasury  in  maintaining  the  funds,  and  the 
Comptroller  General  in  auditing  the  corporation. 

(3)  Whenever  the  corporation  determines  that  the  moneys  of  any 
fund  are  in  excess  of  current  needs,  it  may  request  the  investment  of 
such  amounts  as  it  determines  advisable  by  the  Secretary  of  the  Treas- 
ury in  obligations  issued  or  guaranteed  by  the  United  States  but,  until 
all  borrowings  under  subsection  (c)  have  been  repaid,  the  obligations 
in  which  such  excess  moneys  are  invested  may  not  yield,  a  rate  of  return 
in  excess  of  the  rate  of  interest  payable  on  such  borrowings. 

(c)  The  corporation  is  authorized  to  issue  to  the  Secretary  of  the 
Treasury  notes  or  other  obligations  in  an  aggregate  amount  of  not  to 
exceed  $100,000,000,  in  such  forms  and  denominations,  bearing  such 
maturities,  and  subject  to  such  terms  and,  conditions  as  may  be  pre- 
scnbed  by  the  Secretary  of  the  Treasury.  Such  notes  or  other  obliga- 
tions shall  bear  interest  at  a  rate  determined  by  the  Secretary  of  the 
Treasury,  taking  into  consideration  the  current  average  market  yield 
on  outstanding  marketable  obligations  of  the  United  States  of  com- 
parable maturities  during  the  month  preceding  the  issuance  of  such 
notes  o?7  other  obligations  of  the  corporation.  The  Secretary  of  the 
Treasury  is  authorized  and  directed  to  purchase  any  notes  or  other  ob- 
ligations issued  by  the  corporation  under  this  subsection,  and  for  that 
purpose  he  is  authorized  to  use  as  a  public  debt  transaction  the  pro- 
ceeds from  the  sale  of  any  securities  issued  under  the  Second  Liberty 
Bond  Act,  as  amended,  and  the  purposes  for  which  securities  may  be 
issued  under  that  Act,  as  aniended,  are  extended  to  in  dude  any  pur- 
chase of  such  notes  and  obligations.  The  Secretary  of  the  Treasury  may 
at  any  time  sell  any  of  the  notes  or  other  obligations  acquired  by  him 
under  this  subsection.  All  redemptions,  purchases,  and  sales  by  the 
Secretary  of  the  Treasury  of  such  notes  or  other  obligations  shall  be 
treated  as  public  debt  transactions  of  the  United  States. 
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PREMIUM   RATES 


Sec.  4-006.  (a)(1)  The  corporation  shall  prescribe  such  insurance 
premium  rates  and  such  coverage  schedules  for  the  application  of 
those  rates  as  may  be  necessary  to  provide  sufficient  revenue  to  the 
fund  for  the  corporation  to  carry  out  its  functions  under  this  title. 
The  premium  rates  charged  by  the  corporation  for  any  period  shall 
be  uniform  for  all  plans,  other  than  multiemployer  plans  insured  by 
the  corporation,  with  respect  to  basic  benefits  guaranteed  by  it  under 
section  4022,  and  shall  be  uniform  for  all  multiemployer  plans  with 
respect  to  basic  benefits  guaranteed  by  it  under  such  section.  The  pre- 
mium rates  charged  by  the  corporation  for  any  period  for  non-basic 
benefits  guaranteed  by  it  shall  be  uniform  by  category  of  non-basic 
benefit  guaranteed,  shall  be  based  on  the  risk  insured  in  each  category, 
and  shall  reflect  the  experience  of  the  corporation  (including  reason- 
ably anticipated  experience)  in  guaranteeing  such  benefits. 

(2)  The  corporation  shall  maintain  separate  coverage  schedules 
for — 

(A)  basic  benefits  guaranteed  by  it  under  section  4022  for — 
(i)  plans  which  are  multiemployer  plans,  and 

(ii)  plans  which  are  not  multiemployer  plans, 

(B)  employers  insured  under  section  4023  against  liability  un- 
der subtitle  D  of  this  title,  and 

(C)  non-basic  benefits. 

Except  as  provided  in  paragraph  (3) ,  the  coloration  may  revise  such 
schedules  whenever  it  determines  that  revised  rates  are  necessary,  but 
a  revised  schedule  described  in  subparagraph  (A)  shall  apply  only 
to  plan  years  beginning  more  than  30  days  after  the  date  on  which  the 
Congress  approves  such  revised  schedule  by  a  concurrent  resolution. 

(3)  Except  as  provided  in  paragraph  (4) ,  the  rate  for  all  plans  for 
benefits  guaranteed  under  section  4022  (other  than  non-basic  benefits) 
with  respect  to  plan  years  ending  no  more  than  35  months  after  the  ef- 
fective date  of  this  title  is — 

(^4)  in  the  case  of  each  plan  xohich  is  not  a  multiemployer  plan, 
an  amount  equal  to  one  dollar  for  each  individual  who  is  a  par- 
ticipant in  such  plan  at  any  time  during  the  plan  year;  and 

(B)  in  the  case  of  a  multiemployer  plan,  an  amount  equal  to 
fifty  cents  for  each  individual  xoho  is  a  participant  in  such  plan 
at  any  time  during  such  plan  year. 
The  rate  applicable  under  this  paragraph  to  any  plan  the  plan  year 
of  xohich  does  not  begin  on  the  date  of  enactment  of  this  Act  is  a  frac- 
tion of  the  rate  described  in  the  preceding  sentence,  the  numerator  of 
which  is  the  number  of  months  xohich  end  before  the  date  on  xohich 
the  new  plan  year  commences  and  the  denominator  of  xohich  is  12.  The 
corporation  is  authorized  to  prescribe  regulations  under  vjhich  the 
rate  descnbed  in  subparagraph  (B)  will  not  apply  to  the  same  partici- 
pant in  any  multiemployer  plan  move  than  once  for  any  plan  year. 

(4)  Upon  notification  filed  xoith  the  corporation  not  less  than  60 
days  after  the  date  on  which  the  corporation  publishes  the  rates  ap- 
plicable under  paragraph  (5),  at  the  election  of  a  plan  the  rate  ap- 
plicable to  that  plan  xoith  respect  to  the  second  full  plan  year  to  which 
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this  section  applies  beginning  after  the  date  of  enactment  of  this  Act 
shall  be  the  greater  of — 

(^4)  an  alternative  rate  determined  under  paragraph  (5),  or 
(B)  one-half  of  the  rate  applicable  to  the  plan  under  paragraph 
(3). 
In  the  case  of  a  multiemployer  plan,  the  rate  prescribed  by  this  para- 
graph (at  the  election  of  a  plan)  for  the  second  full  plan  year  is  also 
the  applicable  rate  for  plan  years  succeeding  the  second  full  plan 
year  and  ending  before  the  full  plan  year  first  commencing  after 
December 31,1977. 

(5)  In  carrying  out  its  authority  under  paragraph  (1)  to  establish 
premium  rates  and  bases  for  basic  benefits  guaranteed  under  section 
4022  the  corporation  shall  esteiblish  such  rates  and  bases  in  coverage 
schedules  for  plan  years  beginning  24  months  or  more  after  the  date 
of  enactment  of  this  Act  in  accordance  with  the  provisions  of  this 
paragraph.  The  corporation  shall  publish  the  rate  schedules  first  ap- 
plicable under  this  paragraph  in  the  Federal  Register  not  later  than 
270  days  after  the  elate  of  the  enacement  of  this^Act. 

(A)  The  corporation  ?nay  establish  annual  premiums  composeel 
of— 

(?)  a  rate  applicable  to  the  excess,  if  any,  of  the  present 
value  of  the  bet  sic  benefits  of  the  plan  which  are  guaranteed 
over  the  value  of  the  assets  of  the  plan,  not  in  excess  of  0.1 
percent  for  plans  which  etre  not  multiemployer  plans  and  not 
in  excess  of  0.025  percent  for  multiemployer  plans,  and 

(ii)  an  additional  charge  based  on  the  rate  applicable  to 
the  present  value  of  the  basic  benefits  of  the  plan  which  are 
guaranteed,  determined  separately  for  multiemployer  plans 
anel  for  plans  which  are  not  multiemployer  plans. 
The  rate  for  the  additional  charge  rcfewed  to  in  clause  (ii)  shall 
be  set  by  the  corporation  for  every  year  at  a  level  (determined 
separately  for  multiemployer  plans  and  for  plans  which  are  not 
multiemployer  plans)  which  the  corporation  estimates  vnll  yield 
total  revenue  approximately  equal  to  the  total  revenue  to  be  de- 
rived by  the  corporation  from  the  premiums  refei^red  to  in  clause 
(/)  of  this  subparagraph. 

(B)  The  corporation  may  establish  annual  premiums  based 
on — 

(i)   the  number  of  participants  in  a  plan,  but  such  premium 
rates  shall  not  exceed,  the  rates  described  in  paragraph  (3) , 
(ii)  unfundeel  basic  benefits  guaranteed  under  this  title, 
but  such  premium  rates  shall  not  exceed  the  limitations  ap- 
plicable under  subparagraph  (A)  (i),  or 

(Hi)  total  guaranteeel  basic  benefits,  but  such  premium 
rates  may  not  exceed  the  rates  determined  under  subpara- 
graph (A)  (ii). 
If  the  corporation  uses  2  or  more  of  the  rate  bases  described  in 
this  subparagraph,  the  premium  rates  shall  be  designed  to  pro- 
duce approximately  equal  amounts  of  aggregate  premium  revenue 
from  each  of  the  rate  bases  used. 

(6)  The  corporation  shall  by  regulation  define  the  terms  u  value  of 
the  assest"  and  " present  value  of  the  benefits  of  the  plan  which  are 
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guaranteed"  in  a.  manner  consistent  with  the  purposes  of  this  title  and 
the  provision*  of  this  section. 

(h)(1)  In  order  to  place  a  revised  coverage  schedule  (other  than 
a  schedule  described  in  subsection,  (a)(2)  (/?)  or  (C)  in  effect,  the 
corporation  shall  transmit  the  proposed  schedule,  its  proposed  effective 
date,  and  the  reasons  for  its  proposal  to  the  Committee  on  Ways  and, 
Means  and  the  Committee  on  Education  and  Labor  of  the  House  of 
Representatives,  and  to  the  Committee  on  Finance  and  the  Committee 
on  Labor  and  Public  Welfare  of  the  Senate. 

(2)  The  succeeding  paragraphs  of  this  subsection  are  enacted  by 
Congress  as  an  exercise  of  the  rulcirbaking  power  of  the  Senate  and 
the  House  of  Representatives,  respectively .  and  as  such  they  shall 
be  deemed  a  part  of  the  rules  of  each  House,  respectively,  but  appli- 
cable only  with  respect  to  the  procedure  to  be  followed  in  that  House 
in  the  case  of  resolutions  described,  in  paragraph  (3).  They  shall 
supersede  other  rules  only  to  the  extent  that  they  are  inconsistent 
therewith.  They  are  enacted  ivith  full  recognition  of  the  constitutional 
right  of  either  Llouse  to  change  the  rules  (so  far  as  relating  to  the 
procedure  of  that  House)  at  any  time,  in  the  same  manner  and  to 
the  same  extent  as  in  the  case  of  any  other  rule  of  that  House. 

(3)  For  the  purpose  of  the  succeeding  paragraphs  of  this  sub- 
section, "resolution'''  means  only  a  concurrent  resolution,  the  matter 
after  the  resolving  clause  of  which  is  as  follows:  "That  the  Congress 
favors  the  proposed  revised  coverage  schedule  transmitted  to  Con- 
gress by  the  Pension  Benefit  Guaranty  Corporation  on  .",  the 

blank  space  therein  being  filled  with  the  date  on  which  the  corpora- 
tions message  proposing  the  rate  was  delivered. 

(4)  A  resolution  shall  be  referred  to  the  Committee  on  Ways  and 
Means  and  the  Committee  on  Education  and  Labor  of  the  House  of 
Representatives  and  to  the  Committee  on  Finance  and  the  Committee 
on  Labor  and  Public  Welfare  of  the  Senate. 

(5)  If  a  committee  to  which  has  been  referred  a  resolution  has  not 
reported  it  before  the  expiration  of  10  calendar  days  after  its  intro- 
duction, it  shall  then  (but  not  before)  be  in  order  to  move  to  dis- 
charge the  committee  from  further  consideration  of  that  resolution, 
or  to  discharge  the  committee  from  further  consideration  of  any  other 
resolution  with  respect  to  the  proposed  adjustment  which  has  been 
referred  to  the  committee.  The  motion  to  discharge  may  be  made  only 
by  a.  person  favoring  the  resolution,  shall  be  highly  privileged  (except 
that  it  may  not  be  made  after  the  committee  has  reported  a  resolution 
with  respect  to  the  same  proposed  rate),  and  debate  thereon  shall  be 
limited  to  not  more  than  1  hour,  to  be  divided,  equally  between  those 
favoring  and  those  opposing  the  resolution.  An  amendment  to  the 
motion  is  not  in  order,  and  it  is  not  in  order  to  move  to  reconsider  the 
vote  by  which  the  motion  is  agreed  to  or  disagreed  to.  If  the  motion 
to  discharge  is  agreed  to  or  disagreed  to,  the  motion  may  not  be 
renewed,  nor  may  another  motion  to  discharge  the  committee  be  made 
with  respect  to  any  other  resolution  with  respect  to  the  same  proposed 
rate. 

(6)  Wlien  a  committee  has  reported,  or  has  been  discharged  from 
further  consideration  of  a  resolution,  it  is  at  any  time  thereafter  in 
order  (even  though  a  previous  motion  to  the  same  effect  has  been  dis- 
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agreed  to)  to  move  to  proceed  to  the  consideration  of  the  resolution. 
The  motion,  is  highly  privileged  and  is  not  debatable.  An  amendment 
to  the  motion  is  not  in  order,  and  it  is  not  in,  order  to  move  to  recon- 
sider the  cote  by  ichich  the  motion  is  agreed  to  or  disagreed  to.  Debate 
on  the  resolution  shall  be  limited  to  not  more  than  10  hours,  ichich 
shall  be  divided  equally  between  those  favoring  and  those  opposing 
the  resolution,  A  motion  further  to  limit  debate  is  not  debatable.  An 
annendment  to,  or  motion  to  recommit,  the  resolution  is  not  in  order, 
and  it  is  not  in  order  to  move  to  reconsider  the  vote  by  ichich  the  resolu- 
tion is  agreed  to  or  disagreed  to. 

(7)  Motions  to  postpone,  made  with  respect  to  the  discharge  from 
committee,  or  the  consideration  of.  a  resolution  and  motions  to  proceed 
to  the  consideration  of  other  business  shall  be  decided  without  debate. 
Appeals  from  the  decisions  o-f  the  Chair  relating  to  the  application  of 
the  rides  of  the  Senate  or  the  House  of  Representatives,  as  the  case 
may  be,  to  the  procedure  relating  to  a  resolution  shall  be  decided  with- 
out debate. 

PAYMENT   OF  PREMll  MS 

Sec.  4007.  (a)  The  plan  administrator  of  each  plan  shall  pay  the 
premiums  imposed  by  the  corporation  under  this  title  with  respect  to 
that  plan  when  they  are  due.  Any  employer  obtaining  contingent  lia- 
bility coverage  under  section  £023  shall  pay  the  premiums  imposed 
by  the  corporation  under  that  section  when  due.  Premiums  under  this 
title  are  payable  at  the  time,  and  on  an  estimated,  advance,  or  other 
basis,  as  determined  by  the  corporation.  Premiums  imposed  by  this 
title  on  the  date  of  enactment  (applicable  to  that  portion  of  any  plan 
year  during  which  such  date  occurs)  are  due  within  30  days  after  such 
date.  Premiums  imposed  by  this  title  on  the  first  plan  year  commenc- 
ing after  the  date  of  enactment  of  this  Act  are  due  within  30  days  after 
such  plan  year  commences.  Premiu?ns  shall  continue  to  accrue  until  a 
plan's  assets  are  distributed  pursuant  to  a  termination  procedure,  or 
until  a  trustee  is  appointed  pursuant  to  section  40!$,  whichever  is 
earlier. 

(b)  If  any  basic  benefit  premium  is  not  paid  when  it  is  due  the  cor- 
poration is  authorized  to  assess  a  late  payment  charge  of  not  more  than 
100  percent  of  the  premium  payment  which  was  not  timely  paid.  The 
preceding  sentence  shall  not  apply  to  any  payment  of  premium  made 
within  60  days  after  the  date  on  which  payment  is  due.  if  before  such 
date,  the  plan  administrator  obtains  a  waiver  from  the  corporation 
based  upon  a  showing  of  substantial  hardship  arising  from  the  timely 
payment  of  the  premium.  The  corporation  is  authorized  to  grant  a 
waiver  under  this  subseetion  iipon  application  made  by  the  plan  ad- 
ministrator, but  the  corporation  may  not  grant  a  waiver  if  it  appears 
that  the  plan  administrator  will  be  unable  to  pay  the  premium  within 
60  days  after  the  date  on  which  it  is  due.  If  any  premium  is  not  paid  by 
the  last  date  prescribed  for  a  payment,  interest  on  the  amount  of  such 
premium,  at  the  rate  imposed  under  section  6601(a)  of  the  Internal 
Revenue  Code  of  1954  (relating  to  interest  on  underpayment,  nonpay- 
ment, or  extensions  of  time  for  payment  of  tax)  shall  be  paid  for  the 
period  from  such  last  date  to  the  date  paid. 

(c)  If  any  plan  administrator  fails  to  pay  a  premium  when  due.  the 
corporation  is  authorized  to  bring  a  civil  action  in  any  district  court 
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of  '  '  ites  within  the  jurisdictio  Ian  assets 

Iministercd,  or  tn  I      fides 

-or  the  recovery  of  the  amount  of  the  premium,  penalty. 
and  interest,  and  process  jnay  ;  I  in  any  other  district.  The  dis- 

trict courts  of  t:  hall  have  jurisdiction  over  act 

brought  under  this  subsection  by  the  corporation  without  regard  to 
the  amount  in  ray. 

(d)  The  corporation  shall  not  cease  to  guarantee  basic  benefits  on 
account  of  the  failure  of  a  plan  administrator  to  pay  any  premium 
when  due. 

REPORT  BY   THE   C0RP0RATI0X 

ton  as  practicable  after  tf  h  fiscal  year 

the  corporation  shall  transmit  to  the  President  and  the  Congress 
port  relative  to  the  conduct  of  its  but  der  this  title  for  that 

7  year.  The  report  shall  includ    ~  ai  statements  setting  forth 

the  finances  of  the  corporation  at  the  end  of  such  fiscal  year  and  the 

operations  (including  'he  source  and  application  of  its 

la)  for  the  fiscal  year  and  shall  include  an  actuarial  evaluation  of 
the  expected  operatic  yids  established  under  sec- 

tion 005  for  the  next  five  years  i  including  a  detailed  statement  of  the 
actuarial  assumptions  and  method-  making  such  evaluatu 

Portability   A ss u f  nice 

109.  The  corporation  shall  provide  advice  and  assistance  to 
individuals  with  respect  to  evaluating  the  economic  desirability  of 
establishing  individual  retirement  accounts  or  other  forms  of  indi- 
vidual retire  me  j''  f  ha  deduction  is  allowable  under 
.:■>  of  the  Internal  Re  >4  and  with  respect  to 
rating  the  desirability,  in  particular  rases,  or  transferring 
amounts  repr                 tnemplc  -    I  plan  to  I 

i\t   upon    the   employee's  scpa  am   service    with   an 

employer. 

Subtitle  B — Coverage 

pl Ays  covered 

a)  Except  as  provided  in  subsection  \b).  this  section 
applies  to  any  plan  (including  a  successor  plan)  which,  for  a  plan 
year— 

(7)   is  an  emple  --  (as  defined  in  para- 

graph lion  3  of  this  Act)  established  or  maintained — 

(A)  by  an    employer   engaged   hi    commerce   or   in   any 
y  or  activity  affecting  commerce,  or 

(B)  by  any  employee  organization,  or  organization  repre- 
~')-g  employees,  engaged  in  commerce  or  in  any  industry 
'ctivity  affecting  commerce,  or 

(C)  by  both. 

which  has.  in  practice,  met  the  requirements  of  part  I  of  sub- 
chapter D  of  chapter  1  of  the  Internal  Revenue  Code  of  1954.  (as 
fed  for  the  preceding  5  plan  years  of  the  plan)  applicable  to 
plans  described  in  paragraph  (2)  for  the  preceding  5  plan  years; 
or 
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(2)  is,  or  has  been  determined  by  the  Secretary  of  the  Treasury 
to  be,  a  plan  described  in  section  401 (a)  of  the  Internal  Revenue 
Code  of  1954,  or  which  meets,  or  has  been  determined  by  the  Sec- 
retary of  the  Treasury  to  meet,  the  requirements  of  section  /M(a) 
(2)  of  such  Code. 
For  purposes  of  this  title,  a  successor  plan  is  considered  to  be  a  con- 
tinuation of  a  predecessor  plan.  For  this  purpose,  a  successor  plan  is  a 
plan  which  covers  a  group  of  employees  which  includes  substantially 
the  same  employees  as  a  previously  established  plan,  and  provides  sub- 
stantially the  same  benefits  as  that  plan  provided, 
(b)  This  section  does  not  apply  to  any  plan — 

(1)  which  is  an  individual  account  plan,  as  defined,  in  para- 
grcTph  (34)  of  section  3  of  this  Act, 

(2)  established  and  maintained  for  its  employees  by  the  Gov- 
ernment of  the  United  States,  by  the  government  of  any  State  or 
political  subdivision  thereof,  or  by  any  agency  or  instrumentality 
of  any  of  the  foregoing,  or  to  which  the  Railroad  Retirement  Act 
of  1935  or  1937  applies  and  which  is  financed  by  contributions  re- 
quired under  that  A  ct, 

(3)  which  is  a  church  plan  as  defined  in  section  414(e)  °f  the 
Internal  Revenue  Code  of  1954.  unless  that  plan  has  made  an 
election  under  section  410(d)  of  such  Code,  and  has  notified  the 
corporation  in  accordance  with  procedures  prescribed  by  the  cor- 
poration, that  it  wishes  to  have  the  provisions  of  this  part  apply 
to  it, 

(4)  (A)  established  and  maintained  by  a  society,  order,  or  asso- 
ciation described  in  section  501(c)  (8)  or  (9)  of  the  Internal 
Revenue  Code  of  1954,  if  no  part  of  the  contributions  to  or  under 
the  plan  is  made  by  employers  of  participants  in  the  plan,  or 

(B)  of  which  a  trust  described  in  section  501(c)  (18)  of  such 
Code  is  a  part; 

(5)  which  has  not  at  any  time  after  the  date  of  enactment  of 
this  Act  provided  for  employer  contributions; 

(6)  which  is  unfunded  and  which  is  maintained  by  an  employer 
primarily  for  the  purpose  of  providing  deferred,  compensation 
for  a  select  group/  of  management  or  highly  compensated 
employees; 

(7)  which  is  established  and  maintained  outside  of  the  United 
States  primarily  for  the  benefit  of  individuals  substantially  all  of 
whom  are  nonresident  aliens ; 

(8)  which  is  maintained  by  an  employer  solely  for  the  purpose 
of  providing  benefits  for  certain  employees  in  excess  of  the  limita- 
tions on  contributions  and  benefits  imposed  by  section  415  of  the 
Internal  Revenue  Code  of  1954  on  plans  to  which  that  section 
applies,  withcnd  regard  to  whether  the  plan  is  funded,  and,  to 
the  extent  that  a  separable  part  of  a  plan  (as  determined  by  the 
corporation)  maintained  by  an  employer  is  maintained  for  such 
purpose,  that  part  shall  be  treated  for  purposes  of  this  title,  as 
a  separate  plan  which  is  an  excess  benefit  plan; 

(9)  which  is  established  and  maintained  exclusively  for  substan- 
tial owners  as  defined  in  section  4022(b)  (6)  ; 
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(10)  of  an  international  organization  which  is  exempt  from 
taxation  under  the  International  Organizations  Immunities  Act; 

(11)  maintained  solely  for  the  purpose  of  complying  with  ap- 
plicable workmen's  compensation  laws  or  unemployment  com- 
pensation or  disability  insurance  laws; 

(12)  which  is  a  defined  benefit  plan,  to  the  extent  that  it  is 
treated  as  an  individual  account  plan  under  paragraph  (35)  (B) 
of  section  3  of  this  Act;  or 

(13)  established  and  maintained  by  a  professional  service  em- 
ployer which  does  not  at  any  time  after  the  date  of  enactment  of 
this  Act  have  more  than  25  active  participants  in  the  plan. 

(c)  (1)  For  purposes  of  subsection  (b)  (1),  the  term  "individual  ac- 
count plan1''  does  not  include  a  plan  under  which  a  fixed  benefit  is 
promised  if  the  employer  or  his  representative  participated  in  the  de- 
termination of  that  benefit. 

(2)  For  purposes  of  this  paragraph  and  for  purposes  of  sub- 
section (b)(13)  — 

(A)  the  term  "professional  service  employer"  means  any  pro- 
prietorship, partnership,  corporation,  or  other  association  or  or- 
ganization (i)  owned  or  controlled  by  professional  individuals 
or  by  executors  or  administrators  of  professional  individuals,  (ii) 
the  principal  business  of  tohich  is  the  performance  of  professional 
services,  and 

(B)  the  term  "professional  individuals"  includes  but  is  not  lim- 
ited to,  physicians,  dentists,  chiropractors,  osteopaths,  optome- 
trists, other  licensed  practitioners  of  the  healing  arts,  attorneys  at 
laii\  public  accountants,  public  engineers,  architects,  draftsmen, 
actuaries*  psychologists,  social  or  physical  scientists,  and  per- 
fo?vning  artists. 

(3)  In  the  case  of  a  plan  established  and  maintained  by  more  than 
oiie  professional,  service  employer,  the  plan  shall  ?wt  be  treated  as  a 
plan  described  in  subsection  (b)  (13)  if,  at  any  time  after  the  date 
of  enactment  of  this  Act  the  plan  has  more  than  25  active  participants. 

BENEFITS  GUARANTEED 

Sp:c.  4022.  (a)  Subject  to  the  limitations  contained  in  subsection  (b), 
the  corporation  shall  guarantee  the  payment  of  all  nonforfeitable 
benefits  (other  than  benefits  becoming  nonforfeitable  solely  on  account 
of  the  termination  of  a  plan)  under  the  terms  of  a  plan  which  termi- 
nates at  a  time  when  section  4021  applies  to  it. 

(b)(1)  Except  to  the  extent  provided  in  paragraph  (8)  — 

(A)  no  benefits  provided  by  a  plan  which  has  been  in  effect  for 
less  than  60  months  at  the  time  the  plan  terminates  shall  be  guar- 
anteed under  this  section,  and 

(B)  any  increase  in  the  amount  of  benefits  under  a  plan  re- 
sulting from  a  plan  amendment  which  was  made,  or  became  effec- 
tive, whichever  is  later.  within  60  months  before  the  date  on  which 
the  plan  terminates  shall  be  disregarded. 

(2)  For  purposes  of  this  subsection,  the  time  a  successor  plan  (with- 
in the  meaning  of  section  4-021 (a) )  has  been  in  effect  includes  the  time 
a  previously  established  plan  (within  the  meaning  of  section  4021  (a) ) 
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was  in  effect.  For  purposes  of  determining  what  benefits  are  guaran- 
teed under  this  section  in  the  case  of  a  plan  to  which  section  4021  does 
not  apply  on  the  day  after  the  date  of  enactment  of  this  Act,  the 
60  month  period  referred  to  in  paragraph  {1)  shall  be  computed  be- 
ginning on  the  first  date  on  which  such  section  does  apply  to  the  plan. 

{3)  The  amount  of  monthly  benefits  described  in  subsection  (a) 
provided  by  a  plan,  which  are  guaranteed  under  this  section  with  re- 
spect to  a  participant,  shall  not  have  an  actuarial  value  which  exceeds 
the  actuarial  value  of  a  monthly  benefit  in  the  form  of  a  life  annuity 
commencing  at  age  65  equal  to  the  lesser  of — 

(A)  his  average  monthly  gross  income  from  his  employer  dur- 
ing the  5  consecutive  calendar  year  period  {or.  if  less,  during  the 
number  of  calendar  years  in  such  period  in  which  he  actively  par- 
ticipates in  the  plan)  during  which  his  gross  income  from  that 
employer  was  greater  than  during  any  other  such  period  with  that 
employer  determined  by  dividing  1/ 12  of  the  sum  of  all  such  gross 
income  by  the  number  of  such  calendar  years  in  umich  he  had  such 
gross  income,  or 

(B)  $750  multiplied  by  a  fraction,  the  numerator  of  which  is 
the  contribution  and  benefit  base  {determined  under  section  230 
of  the  Social  Security  Act)  in  effect  at  the  time  the  plan  termi- 
nates and  the  denominator  of  which  is  such  contribution  and  bene- 
fit base  in  effect  in  calendar  year  197 If,. 

The  provisions  of  this  paragraph  do  not  apply  to  non-basic  benefits. 
{If,)  {A)  The  actuarial  value  of  a  benefit,  for  purposes  of  this  sub- 
section, shall  be  determined  in  accordance  with  regulations  prescribed 
by  the  corporation. 

(B)  For  purposes  of  paragraph  {3)  — 

(•/)  the  term  " gross  income'1''  means  " earned  income"  within  the 
meaning  of  section  911  {b)  of  the  Internal  Revenue  Code  of  1954 
{determined  without  regard  to  any  community  property  laws), 
{ii)  in  the  case  of  a  participant  in  a  plan  under  which  contri- 
butions are  made  by  more  than  one  employer,  amounts  received 
as  gross  income  from  any  employer  under  that  plan  shall  be  ag- 
gregated with  amounts  received  from  any  other  employer  under 
that  plan  during  the  same  period,  and 

{Hi)  any  non-basic  benefit  shall  be  disregarded. 
{5)  Notwithstanding  paragraph  {3),  no  person  shall  receive  from 
the  corporation  for  basic  benefits  with  respect  to  a  participant  an 
amount,  or  amounts,  with  an  actuarial  value  which  exceeds  a  monthly 
benefit  in  the  form  of  a  life  annuity  commencing  at  age  65  equal  to  the 
amount  determined  under  paragraph  {3)  {B)  at  the  time  of  the  last 
plan  termination. 

{6)  {A)  For  purposes  of  this  title,  the  term  Substantial  owner" 
means  an  individual  who — 

(i)  owns  the  entire  interest  in  an  unincorporated  trade  or  busi- 
ness, 

{ii)  in  the  case  of  a  partnership,  is  a  partner  who  owns,  directly 
or  indirectly,  more  than  10  percent  of  either  the  capital  interest  or 
the  profits  interests  in  such  partnership,  or 

{Hi)  in  the  case  of  a  corporation,  owns,  directly  or  indirectly, 
more  than  10  percent  in  value  of  either  the  voting  stock  of  that 
corporation  or  all  the  stock  of  that  corporation. 
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For  purposes  of  clause  (iii)  the  constructive  ownership  rules  of  sec- 
tion 1563(e)  of  the  Internal  Revenue  Code  of  1954-  shall  apply  (deter- 
mined without  regard  to  section  1563(e)  (3)  (C)).For  purposes  of  this 
title  an  individual  is  also  treated  as  a  substantial  owner  with  respect  to 
a  plana  if,  at  any  time  within  the  60  months  preceding  the  date  on  which 
the  determination  is  made,  he  was  a  substantial  owner  under  the  plan. 

(B)  In  the  case  of  a  participant  in  a  plan  under  which  benefits  have 
not  been  increased  by  reason  of  any  plan  amendments  and  who  is 
covered  by  the  plan  as  a  substantial  owner,  the  amount  of  benefits 
guaranteed  under  this  section  shall  not  exceed  the  product  of — 

(i)  a  fraction  (not  to  exceed  1)  the  numerator  of  which  is  the 
number  of  years  the  substantial  owner  was  an  active  participant 
in  the  plan,  and  the  denominator  of  which  is  30.  and 

(ii)  the  amount  of  the  substantial  owner's  monthly  benefits 
guaranteed  under  subsection  (a)  (as  limited  under  paragraph  (3) 
of  this  subsection) . 

(C)  In  the  case  of  a  participant  in  a  plan,  other  than  a  plan  de- 
scribed in  subparagraph  (B),  who  is  covered  by  the  plan  as  a 
substantial  owner,  the  amount  of  the  benefit  guaranteed  under  this 
section  shall,  under  regulations  prescribed  by  the  corporation,  treat 
each  benefit  increase  attributable  to  a  plan  amendment  as  if  it  were 
provided  under  a  new  plan.  The  benefits  guaranteed  under  this  sec- 
tion with  respect  to  all  such  amendments  shall  not  exceed  the  amount 
which  would  be  determined  under  subparagraph  (B)  if  subpara- 
graph (B)  applied. 

(7)  (A)  Xo  benefits  accrued  under  a  plan  after  the  date  on  whi<h 
the  Secretary  of  the  Treasury  issues  notice  that  he  has  determined  that 
any  trust  which  is  a  part  of  a  plan  does  not  meet  the  requirements  of 
section  401(a)  of  the  Internal  Revenue  Code  of  1954,  or  that  the  plan 
does  not  meet  the  requirements  of  section  404(a)  (2)  of  such  Code, 
are  guaranteed  under  this  section  unless  such  determination  is  erron- 
eous. This  subparagraph  does  not  apply  if  the  Secretary  subsequently 
issues  a  notice  that  such  trust  meets  the  requirements  of  section  401(a) 
of  such  Code  or  that  the  plan  meets  the  requirements  of  section  404 
(a)  (2)  of  such  Code  and  if  the  Secretary  determines  that  the  trust  or 
plan  has  taken  action  necessary  to  meet  such  requirements  during  the 
period  between  the  issuance  of  the  notice  referred  to  in  the  preceding 
sentence  and  the  issuance  of  the  notice  referred  to  in  this  sentence. 

(B)  No  benefits  accmed  under  a  plan  after  the  date  on  which  an 
amendment  of  the  plan  is  adopted  which  causes  the  Secretary  of  the 
Treasury  to  determine  that  any  trust  under  the  plan  has  ceased  to  meet 
the  requirements  of  section  401(a)  of  the  Internal  Revenue  Code  of 
1954  or  that  the  plan  has  ceased  to  meet  the  requirements  of  section 
404(a)  (2)  of  such  Code,  are  guaranteed  under  this  section  unless  such 
determination  is  erroneous.  This  subparagraph  shall  not  apply  if  the 
amendment  is  revoked  as  of  the  date  it  was  first  effective  or  amended 
to  comply  with  such  requirements. 

(S)  Benefits  described  in  paragraph  (1)  are  guaranteed  only  to  the 
extent  of  the  greater  of — 

(^4)  20  percent  of  the  amount  which,  but  for  the  fact  that  the 
plan  or  amendment  lias  not  been  in  effect  for  60  months  or  more, 
would  be  guaranteed  under  this  section,  or 
(B)  $20  per  month, 
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multiplied  by  the  number  of  years  (but  not  more  than  5)  the  plan  or 
amendment,  as  the  case  may  be,  has  been  in  effect.  In  determining  how 
many  years  a  plan  or  amendment  has  been  in  effect  for  purposes  of 
this  paragraph,  the  first  12  months  following  the  date  on  which  the 
plan  or  amendment  is  made  or  first  becomes  effective  (whichever  is 
later)  constitutes  one  year,  and  each  consecutive  period  of  12  months 
thereafter  constitutes  an  additional  year.  This  paragraph  does  not 
apply  to  benefits  payable  under  a  plan  unless  the  corporation  finds  sub- 
stantial evidence  that  the  plan  was  terminated  for  a  reasonable  busi- 
ness purpose  and  not  for  tlie  purpose  of  obtaining  the  payment  of  bene- 
fits by  the  corporation  under  this  title. 

(c)  The  corporation  is  authorized  to  guarantee  the  payment  of  such 
other  classes  of  benefits  and  to  establish  the  terms  and  conditions  under 
which  such  other  classes  of  benefits  are  guaranteed,  as  it  determines  to 
be  appropriate. 

CONTINGENT  LIABILITY  COVERAGE 

Sec.  4-023.  (a)  The  corporation  shall  insure  any  employer  who  main- 
tains or  contributes  to  or  under  a  plan  to  which  section  4021  applies 
against  the  payment  of  any  liability  imposed  on  him  under  subtitle  D 
of  this  title  in  the  event  of  a  termination  of  that  plan.  The  corporation 
may  develop  arrangements  with  persons  engaged  in  the  business  of 
providing  insurance  under  \ohich  the  insurance  coverage  described  in 
the  preceding  sentence  could  be  provided  in  whole  or  in  part  by  such 
private  insurers.  In  developing  such  arrangements  the  corporation 
shall  devise  a  system  under  xohich  risks  are  equitably  distributed  be- 
tween the  corporation  and  private  insurers  with  respect  to  the  classes 
of  employers  insured  by  each. 

(b)  The  corporation  is  authorized  to  prescribe  and  collect  in  such 
manner  as  it  determines  to  be  appropriate  premiums  for  insurance 
offered  under  subsection  (a).  If  the  corporation  requires  all  employers 
to  which  this  title  applies  to  purchase  coverage  under  this  section,  the 
provisions  of  section  4007(b)  and  (c)  apply  to  the  collection  of  pre- 
miums under  this  section.  The  premiums  shall  be  determined  by  the 
corporation  and  revised  by  it  from  time  to  time  as  may  be  necessary \ 
and  shall  be  chargeable  at  a  rate  sufficient  to  fund  any  payment  by  the 
corporation  becoming  necessary  under  such  coverage. 

(c)  If  the  corporation  is,  in  its  determination,  able  to  develop  a 
satisfactory  arrangement  with  private  insurers,  within  36  months 
after  the  date  of  enactment  of  this  Act,  to  carry  out  the  program  of 
insurance  authorized  by  this  section  in  whole  or  in  part,  the  corporation 
is  authorized  to  require  employers  to  elect  coverage  by  such  private 
insurance  or  by  the  corporation  at  such  times  and  in  such  manner  as 
the  corporation  determines  necessary. 

(d)  No  payment  may  be  made  by  the  corporation  under  any  insur- 
ance provided  by  it  under  this  section  unless  the  premiums  on  such 
insurance  have  been  paid  by  the  employer  and  the  insurance  has  been 
in  effect  (with  respect  to  any  benefit)  for  more  than  60  months.  The 
corporation  is  authorized  to  prescribe  conditions  under  which  no<  pay- 
ment tvill  be  made  by  it  under  any  insurance  offered  under  this  section 
without  regard  to  whether  premiums  for  such  insurance  have  been 
paid. 
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(e)  Nothing  in  this  section  precludes  the  purchase  by  the  employer 
of  insurance  from  any  other  person,  or  limits  the  circumstances  under 
which  that  insurance  is  payable,  or  in  any  way  limits  the  terms  and 
conditions  of  such  insurance,  except  that  the  corporation  may  prescribe 
as  a  condition  precedent  to  the  purchase  of  such  insurance  the  payment 
of  a  reinsurance  premium  or  other  reasonable  fee  under  this  section 
aeteivmined  by  the  corporation  to  be  necessary  to  assure  the  liquidity 
and  adequacy  of  any  fund  or  funds  established  to  carry  out  the  pro- 
visions of  this  section. 

(/)  In  carrying  out  its  duties  under  subsection,  (a)  to  develop  ar- 
rangements with  private  insurers  the  corporation  shall  consider  as  an 
alternative  or  as  a  supplement  to  private  insurance  the  feasibility  of 
using  private  industry  guarantees,  indemnities,  or  letters  of  credit. 

Subtitle  C — Terminations 

TERMINATION  BY  PLAN  ADMINISTRATOR 

Sec.  40Jfi.  (a)  Before  the  effective  date  of  the  termination  of  apian, 
the  plan  administrator  shall  file  a  notice  with  the  corporation  that  the 
plan  is  to  be  terminated  on  a  proposed  date  {which  may  not  be  earlier 
than  10  days  after  the  filing  of  the  notice),  and  for  a  period  of  90  days 
after  the  proposed  termination  date  the  plan  administrator  shall  pay 
no  amount  pursuant  to  the  termination  procedure  of  the  plan  unless, 
before  the  expiration  of  such  period,  he  receives  a  notice  of  sufficiency 
under  subsection  (b).  Upon  receiving  such  a  notice,  the  plan  adminis- 
trator may  proceed  with  the  termination  of  the  plan  in  a  manner  con- 
sistent with  this  subtitle. 

(b)  If  the  corporation  determines  that,  after  application  of  section 
4044,  the  assets  held  under  the  plan  are  sufficient  to  discharge  when  due 
all  obligations  of  the  plan  with  respect  to  basic  benefits,  it  shall  notify 
the  plan  administrator  of  such  determination  as  soon  as  practicable. 

(c)  If.  within  such  90-day  period,  the  corporation  finds  that  it  is  un- 
able to  determine  that,  if  the  assets  of  the  plan  are  allocated  in  accord- 
ance with  the  provisions  of  section  ^0^  the  assets  held  under  the  plan 
are  sufficient  to  discharge  when  due  all  obligations  of  the  plan  with 
respect  to  basic  benefits,  it  shall  notify  the  plan  administrator  within 
such  90-day  period  of  that  finding.  When  the  corporation  issues  a 
notice  under  this  .subsection,  it  shall  commence  proceedings  in  accord- 
ance with  the  provisions  of  section  ^01$.  Upon  receiving  a  notice  under 
this  subsection,  the  plan  administrator  shall  refrain  from  talcing  any 
action  under  the  proposed  termination. 

(d)  The  corporation  and  the  plan  administrator  may  agree  to  ex- 
tend the  90-day  period  provided  by  this  section  by  a  written  agreement 
signed  by  the  corporation  and  the  plan  administrator  before  the  ex- 
piration of  the  90-day  period,  or  the  corporation  may  apply  to  an  ap- 
propriate court  (as  defined  in  section  1^01^2 (g) )  for  an  order  extending 
the  90-day  period  provided  by  this  section.  The  90-day  period  shall  be 
extended  as  provided  in  the  agreement  or  in  any  court  order  obtained 
by  the  corporation.  The  90-day  period  may  be  further  extended  by  sub- 
sequent written  agreements  signed  by  the  corporation  and  the  plan  ad- 
ministrator made  before  the  expiration  of  a  previously  agreed  upon 

229 


4500 


extension  of  the  90-day  period,  or  by  subsequent  order  of  the  court. 
Any  extension  may  be  made  upon  such  terms  and  conditions  (includ- 
ing the  payment  of  benefits)  as  are  agreed  upon  by  the  corporation 
and  the  plan  administrator  or  as  specified  in  the  court  order. 

(e)  If,  after  the  plan  administrator  has  begun  to  terminate  the  plan 
as  authorized  by  this  section,  the  corporation  or  the  plan  administrator 
finds  that  the  plan  is  unable,  or  icill  be  unable,  to  pay  basic  benefits 
when  due,  the  plan  administrator  shall  notify  the  corporation  of  such 
finding  as  soon  as  practicable  thereafter.  If  the  corporation  makes 
such  a  finding  or  concurs  with  the  finding  of  the  plan  administrator, 
it  shall  institute  appropriate  proceedings  under  section  404%-  The  plan 
administrator  terminating  a  plan  shall  furnish  such  reports  to  the  cor- 
poration as  it  may  require  for  purposes  of  its  duties  under  this  section. 

(f)  For  purposes  of  subsection  (a),  a  plan  with  respect  to  which 
basic  benefits  are  guaranteed  shall  be  treated  as  terminated  upon  the 
adoption  of  an  amendment  to  such  plan,  if,  after  giving  effect  to  such 
amendment,  the  plan  is  a  plan  described  in  section  4021(b)  (1). 

(g)  Notwithstanding  any  other  provision  of  this  title,  a  plan  admin- 
istrator or  the  corporation  may  petition  the  appropriate  court  for  the 
appointment  of  a,  trustee  in  accordance  with  the  provisions  of  section 
4042  if  the  interests  of  the  participants  and  beneficiaries  would  be  bet- 
ter served  by  the  appointment  of  the  trustee. 

TERMINATION  BY  CORPORATION 

Sec.  4042.  (a)  The  corporation  may  institute  proceedings  under  this 
section  to  terminate  a  plan  whenever  it  determines  that — 

(1)  the  plan  has  not  met  the  minimum  funding  standard  re- 
quired under  section  41%  of  the  Internal  Revenue  Code  of  1954> 
or  has  been  notified  by  the  Secretary  of  the  Treasury  that  a  notice 
of  deficiency  under  section  6212  of  such  Code  has  been  mailed  with 
respect  to  the  tax  imposed  under  section  4971  (a)  of  such  Code, 

(2)  the  plan  is  unable  to  pay  benefits  when  due, 

(3)  the  reportable  event  described  in  section  4043(b)(7)  has 
occurred,  or 

(4)  the  possible  long-run  loss  of  the  corporation  with  respect 
to  the  plan  may  reasonably  be  expected  to  increase  unreasonably 
if  the  plan  is  not  terminated. 

The  corporation  may  prescribe  a  simplified  procedure  to  follow  in 
terminating  small  plans  as  long  as  that  procedure  includes  substantial 
safeguards  for  the  rights  of  the  participants  and  beneficiaries  under 
the  plans,  and  for  the  employers  irho  maintain  such  plans  (including 
the  requirement  for  a  court  decree  under  subsection  (c)).  The  cor- 
poration is  authorized  to  pool  the  assets  of  such  small  plans  for  pur- 
poses of  administration  and  such  other  purposes,  not  inconsistent  with 
its  duties  to  the  plan  participants  and  the  employer  maintaining  the 
plan  under  this  title,  as  it  determines  to  be  required  for  the  efficient  ad- 
ministration of  this  title. 

(b)  Whenever  the  corporation  makes  a  determination  under  subsec- 
tion (a)  with  respect  to  a  plan  it  may,  upon  notice  to  the  plan,  apply 
to  the  appropriate  United  States  district  court  for  the  appointment  of 
a  trustee  to  administer  the  plan  with  respect  to  ichich  the  determination 
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is  made  pending  the  issuance  of  a  decree  under  subsection  (c)  ordering 
the  termination  of  the  plan.  If  within  3  business  days  after  the  filing 
of  an  application  under  this  subsection,  or  such  other  period  as  the 
court  may  order,  the  administrator  of  the  plan  consents  to  the  ap- 
pointment of  a  trustee,  or  fails  to  shoiv  why  a  trustee  should  not  be 
appointed,  the  court  may  grant  the  application  and  appoint  a  trustee 
to  administer  the  plan  in  accordance  with  its  terms  until  the  corpora- 
tion determines  th/tt  the  plan  should  be  terminated  or  that  termination 
is  unnecessary.  The  corporation  may  request  that  it  be  appointed  as 
trustee  of  a  plan  in  any  case. 

(c)  If  the  corporation  has  issued  a  notice  under  this  section  to  a 
plan  administrator  and  {whether  or  not  a  trustee  has  been  appointed 
under  subsection  (b))  has  determined  that  the  plan  should  be  termi- 
nated, it  may,  upon  notice  to  the  plan  administrator,  apply  to  the 
appropriate  United  States  district  court  for  a  decree  adjudicating  that 
the  plan  must  be  terminated  in  order  to  protect  the  interests  of  the 
participants  and  to  avoid  any  further  deterioration  of  the  financial 
condition  of  the  plan  or  any  further  increase  in  the  liability  of  the 
fund.  If  the  trustee  appointed  under  subsection  (b)  disagrees  with 
the  determination  of  the  corporation  under  the  preceding  sentence 
lie  may  intervene  in  the  proceeding  relating  to  the  application  for  the 
decree,  or  make  application  for  such  decree  himself.  Upon  granting 
a  decree  for  which  the  corporation  or  trustee  has  applied  under  this 
subsection  the  court  shall  authorize  the  trustee  appointed  under  sub- 
section (b)  (or  appoint  a  trustee  if  one  has  not  been  appointed  under 
such  subsection  and  authorize  him)  to  terminate  the  plan  in  accord- 
ance with  the  provisions  of  this  subtitle.  If  the  corporation  and  the 
plan  administrator  agree  that  a  plan  shoidd  be  terminated  and  agree 
to  the  appointment  of  a  trustee  without  proceeding  in  accordance  with 
the  requirements  of  this  subsection  (other  than  this  sentence)  the 
ti^ustee  shall  have  the  power  described  in  subsection  (d)(1)  and,  in 
addition  to  any  other  duties  imposed  on  the  trustee  under  law  or  by 
agreement  behveen  the  corporation  and  the  plan  administrator,  the 
trustee  is  subject  to  the  duties  described  in  subsection  (d)  (3).  When- 
ever a  trustee  appointed  under  this  title  is  operating  a  plan  with  dis- 
cretion as  to  the  date  upon  which  final  distribution  of  the  assets  is  to 
be  commenced,  the  trustee  shall  notify  the  corporation  at  least  10  days 
before  the  date  on  which  he  proposes  to  commence  such  distribution. 
(d)(1)(A)  A  trustee  appointed  under  subsection  (b)  shall  have 
the  poioer — 

(i)  to  do  any  act  authorized  by  the  plan  or  this  title  to  be  done 
by  the  plan  administrator  or  any  trustee  of  the  plan; 

(ii)  to  require  the  transfer  of  all  (or  any  part)  of  the  assets  and 
records  of  tlie  plan  to  himself  as  trustee; 

(Hi)  to  invest  any  assets  of  the  plan  which  he  holds  in  accord- 
ance with  the  provisions  of  the  plan,  regidations  of  the  corpora- 
tion, and  applicable  rules  of  law; 

(iv)  to  limit  payment  of  benefits  under  the  plan  to  basic  benefits 
or  to  continue  payment  of  some  or  all  of  the  benefits  which  were 
being  paid  prior  to  his  appointment;  and 
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(v)  to  do  such  other  acts  as  he  deems  necessary  to  continue 
operation  of  the  plan  without  increasing  the  potential  liability 
of  the  corporation,  if  such  acts  may  be  done  under  the  provisions 
of  the  plan. 
If  the  court  to  which  application  is  made  under  subsection  (c)  dis- 
misses the  application  with  prejudice,  or  if  the  corporation  fails  to 
apply  for  a  decree  under  subsection  (c)  within  30  days  after  the  date 
on  tohich  the  trustee  is  appointed  under  subsection  (b),  the  trustee 
shall  transfer  all  assets  and  records  of  the  plan  held  by  him  to  the 
plan  administrator  xoithin  3  business  days  after  such  dismissal  or  the 
expiration  of  such  30-day  period,  and  shall  not  be  liable  to  the  plan 
or  any  other  person  for  his  acts  as  trustee  except  for  loillful  miscon- 
duct, or  for  conduct  in  violation  of  the  provisions  of  part  4  of  subpart 
B  of  title  I  of  this  Act  (except  as  provided  in  subsection  (d)  (J)  (A) 
(v)).  The  30-day  period  referred  to  in  this  subparagraph  may  be 
extended  as  provided  by  agreement  between  the  plan  administrator 
and  the  corporation  or  by  court  order  obtained  by  the  corporation. 
(B)  If  the  court  to  which  an  application  is  m,ade  under  subsection 
(c)  issues  the  decree  requested  in  such  application,  in  addition  to  the 
powers  described  in  subparagraph  {A),  the  trustee  shall  have  the 
power — 

(i)  to  pay  benefits  under  the  plan  in  accordance  with  the  allo- 
cation requirements  of  section  4044 ,' 

(ii)  to  collect  for  the  plan  any  amounts  due  the  plan; 
(Hi)   to  receive  any  payment  made  by  the  corporation  to  the 
plan  under  this  title; 

(iv)  to  commence,  prosecute,  or  defend  on  behalf  of  the  plan  any 
suit  or  proceeding  involving  the  plan,  except  to  the  extent  that 
the  corporation  is  an  adverse  party  in  a  suit  or  proceeding; 

(v)  to  issue,  publish,  or  file  such  notices,  statements,  and  re- 
ports as  may  be  required  by  the  corporation  or  any  order  of  the 
court; 

(vi)  to  liquidate  the  plan  assets; 

(vii)   to  recover  payments  under  section  4045(a) ;  and 
(viii)  to  do  such  other  acts  as  may  be  necessary  to  comply  with 
this  title  or  any  order  of  the  court  and  to  protect  the  interests  of 
plan  participants  and  beneficiaries. 

(2)  As  soon  as  practicable  after  his  appointment,  the  trustee  shall 
give  notice  to  interested  parties  of  the  institution  of  proceedings  un- 
der this  title  to  determine  whether  the  plan  should  be  terminated  or  to 
tenrbinate  the  plan,  whichever  is  applicable.  For  purposes  of  this  para- 
graph, the  term  ^interested  party"  m,eans — 

(A)  the  plan  administrator, 

(B)  each  participant  in  the  plan  and  each  beneficiary  of  a  de- 
ceased participant,  and 

(C)  each  employer  who  may  be  subject  to  liability  under  section 
4062,  4063,  or  A064- 

(3)  Except  to  the  extent  inconsistent  with  the  provisions  of  this 
Act,  or  as  may  be  otherwise  ordered  by  the  court,  a  trustee  appointed 
under  this  section  shall  be  subject  to  the  same  duties  as  a  tr-ustee  ap- 
pointed under  section  47  of  the  Bankruptcy  Act,  and  shall  be,  with 
respect  to  the  plan,  a  fiduciary  within  the  meaning  of  paragraph  (21) 
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of  section  S  of  this  Act  and  under  section  4975(e)  of  the  Internal 
Revenue  Code  of  1954  (except  to  the  extent  that  the  precisions  of  this 
title  are  inconsistent  with  the  requirements  applicable  under  part  4 
of  subtitle  B  of  title  I  of  this  Act  and  of  such  section  4975) . 

(e)  An  application  by  the  corporation  under  this  section  may  be 
filed  notwithstanding  the  pendency  in  the  same  or  any  other  court  of 
any  bankruptcy,  mortgage  foreclosure,  or  equity  receivership  proceed- 
ing, or  any  proceeding  to  reorganize,  conserve,  or  liquidate  such  plan 
or  its  property,  or  any  proceeding  to  enforce  a  lien  against  property 
of  the  plan. 

(/)  Upon  the  filing  of  an  application  for  the  appointment  of  a 
trustee  or  the  issuance  of  a  decree  under  this  section,  the  court  to 
which  an  application  is  made  shall  have  exclusive  jurisdiction  of  the 
plan  involved  and  its  property  wherever  located  with  the  powers,  to 
the  extent  consistent  with  the  purposes  of  this  section,  of  41  court  of 
bankruptcy  and  of  a  court  in  a  proceeding  under  chapter  X  of  the 
Bankruptcy  Act.  Pending  an  adjudication  under  subsection  (c)  such 
court  shall  stay,  and  upon  appointment  by  it  of  a  trustee,  as  provided 
in  this  section  such  court  shall  continue  the  stay  of,  any  pending  bank- 
ruptcy, mortgage  foreclosure,  equity  receivership,  or  other  proceed- 
ing to  reorganize,  conserve,  or  liquidate  the  plan  or  its  property  and 
any  other  suit  against  any  receiver,  conservator,  or  trustee  of  the  plan 
or  its  property.  Pending  such  adjudication  and  upon  the  appointment 
by  it  of  such  trustee,  the  court  may  stay  any  proceeding  to  enforce  a 
lien  against  properly  of  the  plan  or  any  other  suit  a-gainst  the  plan. 

(g)  An  action  wider  this  subsection  may  be  brought  in  the  judicial 
district  where  the  plan  administrator  resides  or  does  business  or 
where  any  asset  of  the  plan  is  situated.  A  district  court  in  which  such 
action  is  brought  may  issue  process  with  respect  to  such  action  in  any 
other  judicial  district. 

(h)(1)  The  amount  of  compensation  paid  to  each  trustee  appointed 
under  the  provisions  of  this  title  shall  require  the  prior  approval  of 
the  corporation,  and,  in  the  case  of  a  trustee  appointed  by  a  court,  the 
consent  of  that  court. 

(2)  Trustees  Judl  appoint,  retain,  and  compensate  accountants, 
actuaries,  and  other  professional  service  personnel  in  accordance  with 
regulations  prescribed  by  the  corporation. 

REPORTABLE  EVENTS 

Sec.  4043-  (#)  Within  SO  days  after  the  plan  administrator  knows 
or  has  reason  to  know  that  a  reportable  event  described  in  subsection 
(b)  han  occurred,  he  shall  notify  the  corporation  that  such  event  has 
occurred.  7  he  corporation  is  authorized  to  waive  the  requirement  of 
the  preceding  sentence  with  respect  to  any  or  all  reportable  events  with 
respect  to  any  plan,  and  to  require  the  notification  to  be  made  by  in- 
cluding the  event  in  the  annual  report  made  by  the  plan.  Whenever 
an  employer  making  contributions  under  a  plan  to  which  section  4021 
applies  knows  or  has  reason  to  know  that  a  reportable  event  has  oc- 
curred he  shall  notify  the  plan  administrator  immediately. 

(b)  For  purposes  of  this  section  a  reportable  event  occurs — 

(1)   when  the  Secretary  of  the  Treasury  issues  notice  that  a. 
plan  has  ceased  to  be  a  plan  described  in  section  4021(a)  (2),  or 
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when  the  Secretary  of  Labor  determines  the  plan  is  not  in  com- 
pliance with  title  I  of  this  Act; 

(2)  when  an  amendment  of  the  plan  is  adopted  if,  under  the 
amendment,  the  benefit  payable  with  respect  to  any  participant 
may  be  decreased; 

(3)  when  the  number  of  active  participants  is  less  than  80  per- 
cent of  the  number  of  such  participants  at  the  beginning  of  the 
plan  year,  or  is  less  than  75  percent  of  the  number  of  such  partici- 
pants at  the  beginning  of  the  previous  plan  year; 

(4)  when  the  Secretary  of  the  Treasury  determines  that  there 
has  been  a  termination  or  partial  termination  of  the  plan  within 
the  meaning  of  section  411(d)  (3)  of  the  Internal  Revenue  Code 
of  1954,  out  the  occurrence  of  such  a  termination  or  partial  termi- 
nation does  not,  by  itself,  constitute  or  require  a  termination  of  a 
plan  under  this  title; 

(5)  tohen  the  plan  fails  to  meet  the  minimum  funding  stand- 
ards under  section  412  of  such  Code  (without  regard  to  whether 
the  plan  is  a  plan  described  in  section  4021(a)  (2)  of  this  Act)  or 
under  section  302  of  this  Act; 

(6)  when  the  plan  is  unable  to  pay  benefits  thereunder  when 
due; 

(7)  when  there  is  a  distribution  under  the  plan  to  a  participant 
who  is  a  substantial  oioner  as  defined  in  section  4-022 (b)  (6)  if — 

( A )  such  distribution  has  a  value  of  $10,000  or  more  ; 

(B)  such  distribution  is  not  made  by  reason  of  the  death 
of  the  participant;  and 

(C)  immediately  after  the  distribution,  the  plan  has  non- 
forfeitable benefits  which  are  not  funded; 

(8)  when  a  plan  merges,  consolidates,  or  transfers  its  assets 
under  section  208  of  this  Act,  or  when  an  alternative  method  of 
compliance  is  prescribed  by  the  Secretary  of  Labor  under  section 
110  of  this  Act;  or 

(9)  when  any  other  event  occurs  which  the  corporation  deter- 
mines may  be  indicative  of  a  need  to  terminate  the  plan. 

For  purposes  of  paragraph   (7),  all  distributions  to  a  participant 
within  any  24  month  period  are  treated  as  a.  single  distribution. 

(c)  The  Secretary  of  the  Treasury  shall  notify  the  corporation — 

(1)  whenever  a  reportable  event  described  in  paragraph  (/), 
(4),or  (5)  of  subsection  (b)  occurs,  or 

(2)  whenever  any  other  event  occurs  which  the  Secretary  of 
the  Treasury  believes  indicates  that  the  plan  may  not  be  sound. 

(d)  The  Secretary  of  Labor  shall  notify  the  corporation — 

(1)  whenever  a  reportable  event  described  in  paragraph  (1), 
(5),  or  (8)  of  subsection  (b)  occurs,  or 

(2)  whenever  any  other  event  occurs  which  the  Secretary  of 
Labor  believes  indicates  that  the  plan  may  not  be  sound. 

ALLOCATION  OF  ASSETS 

Sec.  4044.  (a)  In  the  case  of  the  termination  of  a  defined  benefit 
plan,  the  plan  administrator  shall  allocate  the  assets  of  the  plan  (avail- 
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able  to  provide  benefits)  among  the  participants  and  beneficiaries  of 
the  plan  in  the  following  order  : 

(1)  First,  to  that  portion  of  each  individual's  accrued  benefit 
which  is  derived  from  the  participants  contributions  to  the  plan 
which  were  not  mandatory  contributions. 

(2)  Second,  to  that  portion  of  each  individuals  accrued  benefit 
which  is  derived  from  the  participants  mandatory  contributions. 

(3)  Third,  in  the  case  of  benefits  payable  as  an  annuity — 

(A )  in  the  case  of  the  benefit  of  a  participant  or  beneficiary 
which  was  in  pay  status  as  of  the  beginning  of  the  3-year 
period  ending  on  the  termination  date  of  the  plan,  to  each 
such  benefit,  based  on  the  provisions  of  the  plan  (as  in  effect 
during  the  5-year  period  ending  on  such  date)  lender  which 
such  benefit  would  be  the  least, 

(B)  in  the  case  of  a  participant's  or  beneficiary's  benefit 
(other  than  a  benefit  described  in  subparagraph  (A))  which 
would  have  been  in  pay  status  as  of  the  beginning  of  such 
3-year  period  if  the  participant  had  retired  prior  to  the  be- 
ginning of  the  3-year  period  and  if  his  benefits  had  com- 
menced (in  the  normal  form-  of  annuity  under  the  plan)  as 
of  the  beginning  of  such  period,  to  each  such  benefit  based 
on  the  provisions  of  the  plan  (as  in  effect  during  the  5-year 
period  ending  on  such  date)  under  which  such  benefit  would 
be  the  least. 

For  purposes  of  subparagraph   (A),  the  lowest  benefit  in  pay 
status  during  a  3-year  period  shall  be  considered  the  benefit  in  pay 
status  for  such  period. 
U)  Fourth— 

(A)  to  all  other  benefits  (if  any)  of  individuals  under  the 
plan  guaranteed  under  this  title  (determined  without  regard 
to  section  //)22(b)  (5)),  and 

(B)  to  the  additional  benefits  (if  any)  ichich  ivould  be  de- 
termined under  subparagraph  (A)  if  section  Jfi22(b)  (6)  did 
not  apply. 

For  purposes  of  this  paragraph,  section  J/)21  shall  be  applied 
without  regard  to  subsection  (c)  thereof. 

(5)  Fifth,  to  all  other  nonforfeitable  benefits  under  the  plan. 

(6)  Sixth,  to  all  other  benefits  wider  the  plan, 
(b)  For  purposes  of  subsection  (a)  — 

(7)  The  amount  allocated  under  any  paragraph  of  subsection 
(a)  with  respect  to  any  benefit  shall  be  properly  adjusted  for  any 
allocation  of  assets  with  respect  to  that  benefit  under  a  prior  para- 
graph of  subsection  (a). 

(2)  If  the  assets  available  for  allocation  under  any  paragraph 
of  subsection  (a)  (other  than  paragraphs  (5)  and  (6))  are  insuf- 
ficient to  satisfy  in  full  the  benefits  of  all  individuals  which  are 
described  in  that  paragraph,  the  assets  shall  be  allocated  pro  rata 
among  such  individuals  on  the  basis  of  the  present  value  (as  of 
the  termination  date)  of  their  respective  benefits  described  in  that 
paragraph. 
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(3)  This  paragraph  applies  if  the  assets  available  for  alloca- 
tion under  paragraph  (5)  of  subsection  (a)  are  not  sufficient  to 
satisfy  in  full  the  benefits  of  individuals  described,  in  that  para- 
graph. 

(A)  If  this  paragraph  applies,  except  as  provided  in  sub- 
paragraph (B),  the  assets  shall  be  allocated  to  the  benefits 
of  individuals  described  in  such  paragraph  (5)  on  the  baMS 
of  the  benefits  of  individuals  which  would  have  been  de- 
scribed in  such  paragraph  (5)  under  the  plan  as  in  effect  at 
the  beginning  of  the  5-year  period  ending  on  the  date  of  plan 
termination. 

(B)  If  the  assets  available  for  allocation  under  subpara- 
graph (A)  are  sufficient  to  satisfy  in  full,  the  benefits  de- 
scribed in  such  subparagraph  (without  regard  to  this  sub- 
paragraph), then  for  purposes  of  subparagraph  (A),  bene- 
fits of  individuals  described  in  such  subparagraph  shall  be 
determined  on  the  basis  of  the  plan  as  amended  by  the  most 
recent  plan  amendment  effective  during  such  5-year  period 
under  which  the  assets  available  for  allocation  are  sufficient 
to  satisfy  in  full  the  benefits  of  individuals  described  in  sub- 
paragraph (A)  and  any  assets  remaining  to  be  allocated 
under  such  subparagraph  shall  be  allocated  under  subpara- 
graph (A)  on  the  basis  of  the  plan  as  amended  by  the  next 
succeeding  plan  amendment  effective  during  such  period. 

(4)  //  the  Secretary  of  the  Treasury  determines  that  the  allo- 
cation made  pursuant  to  this  section  {without  regard  to  this  para- 
graph) results  in  discrimination  prohibited  by  section  401(a)  (4) 
of  the  Internal  Revenue  Code  of  1954  then,  if  required  to  prevent 
the  disqualification  of  the  plan  (or  any  trust  under  the  plan) 
under  section  401(a),  403(a),  or  405(a)  of  such  Code,  the  assets 
allocated  under  subsection  (a)(4)(B),  (a)(5),  and  (a)(6) 
shall  be  reallocated  to  the  extent  necessary  to  avoid  such  dis- 
crimination. 

(5)  The  term  "mandatory  contributions"'  means  amounts  con- 
tributed to  the  plan  by  a  participant  which  are  required  as  a  con- 
dition of  employment,  as  a  condition  of  participation  in  such  plan, 
or  as  a  condition  of  obtaining  benefits  under  the  plan  attributable 
to  employer  contributions.  For  this  purpose,  the  total  amount  of 
mandatory  contributions  of  a  participant  is  the  amount  of  such 
contributions  reduced  (but  not  below  zero)  by  the  sum  of  the 
amounts  paid  or  distributed  to  him  under  the  plan  before  its 
termination. 

(6)  A  plan  may  establish  subclasses  and  categories  within  the 
classes  described  in  paragraphs  (1)  through  (6)  of  subsection  (a) 
in  accordance  with  regulations  prescribed  by  the  corporation. 

(c)  Any  increase  or  decrease  in  the  value  of  the  assets  of  a  plan 
occurring  during  the  period  beginning  on  the  later  of  (1)  the  date 
a  trustee  is  appointed  under  section  4042(b)  or  (2)  the  date  on  which 
the  plan  is  terminated  is  to  be  allocated  between  the  plan  and  the  cor- 
poration in  the  manner  determined  by  the  court  (in  the  case  of  a  court- 
appointed  trustee^)  or  as  agreed  upon  by  the  corporation  and  the  plan 
administrator  in  any  other  case.  Any  increase  or  decrease  in  the  value 
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of  the  assets  of  a  plan  occurring  after  the  date  on  which  the  plan  is 
terminated  shall  be  credited  to,  or  suffered  by,  the  corporation. 

(d)(1)  Any  residual  assets  of  a  plan  may  be  distributed  to  the 
employer  if — 

(A)  all  liabilities  of  the  plan  to  participants  and  their  bene- 
ficiaries have  been  satisfied, 

(B)  the  distribution  does  not  contravene  any  provision  of  law, 
and 

(C)  the  plan  provides  for  such  a  distribution  in  these  circum- 
stances. 

(2)  Notwithstanding  the  provisions  of  paragraph  (l),if  any  assets 
of  the  plan  attributable  to  employee  contributions  remain  after  all 
liabilities  of  the  plan  to  participants  and  their  beneficiaries  have  been 
satisfied,  such  assets  shall  be  equitably  distributed  to  the  employees 
who  made  such  contributions  (or  their  beneficiaries)  in  accordance 
with  their  rate  of  contributions. 

RECAPTURE  OF  CERTAIN  PAYMENTS 

Sec.  4045-  (a)  Except  as  provided  in  subsection  (c),  the  trustee  is 
authorized  to  recover  for  the  benefit  of  a  plan  from,  a  participant  the 
recoverable  amount  (as  defined  in  subsection  (b))  of  all  payments 
from  the  plan  to  him  which  commenced  within  the  3-year  period  im- 
mediately preceding  the  time  the  plan  is  terminated. 

(b)  For  purposes  of  subsection  (a)  the  recoverable  amount  is  the 
excess  of  the  amount  determined  under  paragraph  (1)  over  the 
amount  determined  under  paragraphia) . 

(1)  The  amount  determined,  under  this  paragraph  is  the  sum 
of  the  amount  of  the  actual  payments  received  by  the  participant 
within  thet  S-year  period. 

(2)  The  amount  determined  under  this  paragraph  is  the 
sum  of — 

(A)  the  sum  of  the  amount  such  participant  would  have 
received  during  each  consecutive  12-month  period  within 
the  3  years  if  the  participant  received  the  benefit  in  the  form 
described  in  paragraph  (3) , 

(B)  the  sum  for  each  of  the  consecutive  12-month  periods 
of  the  lesser  of — 

(i)  the  excess,  if  any,  of  $10,000  over  the  benefit  in 
the  form-  described  in  paragraph  (3) ,  or 

(ii)  the  excess  of  the  actual  payment,  if  any,  over  the 
benefit  in  the  form  described  in  paragraph  (3),  and 

(C)  the  present  value  at  the  tims  of  termination  of  the 
participant's  future  benefits  guaranteed  under  this  title  as 
if  the  benefits  commenced  in  the  form  described  in  para- 
graph (3). 

(3)  The  form,  of  benefit  for  purposes  of  this  subsection  shall 
be  the  monthly  benefit  the  participant  would  have  received  dur- 
ing the  consecutive  12-month  period,  if  he  hod  elected  at  the  time 
of  the  first  payment  made  during  the  3-year  period,  to  receive  his 
interest  in  the  plan  as  a  monthly  benefit  in  the  form  of  a  life 
annuity  commencing  at  the  time  of  such  first  payment. 
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(c)  (1)  In  the  event  of  a  distribution  described  in  section  4043(b) 
(7)  the  3-year  period  referred  to  in  subsection  (b)  shall  not  end  sooner 
than  the  date  on  which  the  corporation  is  notified  of  the  distribution. 

(2)  The  trustee  shall  not  recover  any  payment  made  from  a  plan 
after  or  on  account  of  the  death  of  a  participant,  or  to  a.  participant 
"-ho  is  disabled  {within,  the  meaning  of  section  72(m)  (7)  of  the  In- 
ternal Revenue  Code  of  1954) . 

(3)  The  corporation  is  authorized  to  waive,  in  whole  or  in  part,  the 
recovery  of  any  amount  which  the  trustee  is  authorized  to  recover  for 
the  benefit  of  a  plan  under  this  sectian  in  any  case  in  which  it  de- 
termines that  substantial  economic  hardship  would  result  to  the  par- 
ticipant or  his  beneficiaries  from  whom  such  amount  is  recoverable. 

REPORTS   TO   TRUSTEE 

Sec.  4046.  The  corporation  and  the  plan  administrator  of  any  plan 
to  be  terminated  under  this  subtitle  shall  furnish  to  the  trustee  such 
information  as  the  corporation  or  the  plan  administrator  has  and,  to 
the  extent  practicable,  can  obtain  regarding — 

(/)  the  amount  of  benefits  payable  with  respect  to  each  par- 
ticipant under  a  plan  to  be  terminated, 

(2)  the  amount  of  benefits  guaranteed  under  section  4022  which 
are  payable  with  respect  to  each  participant  in  the  plan, 

(3)  the  present  value,  as  of  the  time  of  termination,  of  the 
aggregate  amount  of  benefits  payable  under  section  4022  (deter- 
mined ivithout  regard  to  section  4022(b)  (5) ) , 

(4-)  the  fair  market  value  of  the  assets  of  the  plan  at  the  time 
of  termination, 

(5)  the  computations  under  section  4044,  and  all  actuarial  as- 
sumptions under  which  the  items  described  in  paragraphs  (1) 
through  (4)  were  computed,  and 

(6)  any  other  information  with  respect  to  the  plan  the  trustee 
may  require  in  order  to  terminate  the  plan. 

RESTORATION   OF  PLANS 

Sec.  4047.  Whenever  the  corporation  determines  that  a  plan  which 
is  to  be  terminated,  or  which  is  in  the  process  of  being  terminated, 
under  this  subtitle  sho-uld  not  be  terminated  as  a  result  of  such  circum- 
stances as  the  corporation  determines  to  be  relevant,  the  corporation 
is  authorized  to  cease  any  activities  undertaken  to  terminate  the  plan, 
and  to  take  whatever  action  is  necessary  and  within  its  power  to  restore 
the  plan  to  its  status  prior  to  the  determination  that  the  plan  was  to  be 
terminated.  In  the  case  of  a-  plan  which  has  been  terminated  under 
section  4^42  the  corporation  is  authorized  in  any  such  case  in  which  the 
corporation  determines  such  action  to  be  appropriate  and  consistent 
with  its  duties  under  this  title,  to  take  such  action  as  may  be  necessary 
to  restore  the  plan  to  its  pretermination  status,  including,  but  not 
limited  to,  the  transfer  to  the  employer  or  a  plan  administrator  control 
of  part  or  all  of  the  remaining  assets  and  liabilities  of  the  plan. 
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DATE  OF  TERMINATION 


Sec.  4.04S.  For  purposes  of  this  title  the  date  of  termination  is — 

(1)  in  the  case  of  a  plan  terminated  in  accordance  with  the 
provisions  of  section  4041-,  the  date  established  by  the  plan  admin- 
istrator and  agreed  to  by  the  corporation, 

(2)  in  the  case  of  a  plan  terminated  in  accordance  with  the 
provisions  of  section  404%,  the  date  established  by  the  corporation 
and  agreed  to  by  the  plan  administrator,  or 

(3)  in  the  case  of  a  plan  terminated  in  accordance  with  the 
provisions  of  either  section  in  any  case  in  which  no  agreement  is 
reached  between  the  plan  administrator  and  the  corporation  (or 
the  trustee) ,  the  date  established  by  the  court. 

Subtitle  D — Liability 

AMOUNTS  PAYABLE  BY  THE  CORPORATION 

Sec.  4061.  The  corporation  shall  pay  benefits  under  a  plan  termi- 
nated under  this  title  subject  to  the  limitations  and  requirements  of 
subtitle  C  of  this  title.  Amounts  guaranteed  by  the  corporation  under 
section  4022  shall  be  paid  by  the  corporation  out  of  the  appropriate 
fund. 

LIABILITY   OF  EMPLOYER 

Sec.  4062.  (a)  This  section  applies  to  any  employer  who  maintained 
a  plan  (other  than  a  multiemployer  plan)  at  the  time  it  was  termi- 
nated, but  does  not  apply — 

(1)  to  an  employer  icho  maintained  a  plan  with  respect  to  which 
he  paid  the  annual  premium  described  in  section  4006(a)  (2)  (B) 
for  each  of  the  5  plan  years  immediately  preceding  the  plan  year 
during  which  the  plan  terminated  unless  the  conditions  imposed 
by  the  corporation  on  the  payment  of  coverage  under  section 
4023  do  not  permit  such  coverage  to  apply  under  the  circum- 
stances, or 

(2)  to  the  extent  of  any  liability  arising  out  of  the  insolvency 
of  an  insurance  company  with  respect  to  an  insurance  contract. 

(b)  Any  employer  to  which  this  section  applies  shall  be  liable  to  the 
corporation,  in  an  amount  equal  to  the  lesser  of — 

(1)  the  excess  of — 

(A)  the  current  value  of  the  plan's  benefits  guaranteed 
under  this  title  on  the  date  of  termination  over 

(B)  the  current  value  of  the  plan's  assets  allocable  to  such 
benefits  on  the  date  of  termination,  or 

(2)  SO  percent  of  the  net  worth  of  the  employer  determined  as 
of  a  day,  chosen  by  the  corporation  but  not  more  than  120  days 
prior  to  the  date  of  termination,  computed  without  regard  to  any 
liability  under  this  section. 

(c)  For  purposes  of  subsection,  (b)  (2)  the  net  worth  of  an  employer 
is — 

(1)  determined  on  whatever  basis  best  refects,  in  the  determina- 
tion of  the  corporation,  the  current  status  of  the  employer's  oper- 
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ations  and  prospects  at  the  time  chosen  for  determining  the  net 
worth  of  the  employer,  and 

(2)  increased  by  the  amount  of  any  transfers  of  assets  made  by 
the  employer  determined  by  the  corporation  to  be  improper  under 
the  circumstances,  including  any  such  transfers  which  would  be 
inappropriate  under  the  Bankruptcy  Act  if  the  employer  were  the 
subject  of  a  proceeding  under  that  Act. 

(d)  For  purposes  of  this  section  the  following  rules  apply  in  the 
case  of  certain  corporate  reorganizations. 

(1)  If  an  employer  ceases  to  exist  by  reason  of  a  reorganization 
which  involves  a  mere  change  in  identity,  form,  or  place  of  organi- 
zation, however  effected,  a  successor  corporation  resulting  from 
such  reorganization  shall  be  treated  as  the  employer  to*  whom  this 
section  applies. 

(2)  If  an  employer  ceases  to  exist  by  reason  of  a  liquidation  into 
a  parent  corporation,  the  parent  corporation  shall  be  treated  as  the 
employer  to  whom  this  section  applies. 

(3)  If  an  employer  ceases  to  exist  by  reason  of  a  merger  or,  con- 
solidation, or  division,  the  successor  corporation  or  corporations 
shall  be  treated  as  the  employer  to  ivhom  this  section  applies. 

(e)  If  an  employer  ceases  operations  at  a  facility  in  any  location 
and,  as  a  result  of  such  cessation  of  operations,  more  than  20  percent 
of  the  total  number  of  his  employees  who  are  participants  under  a  plan 
established  and  maintained  by  him  are  separated  from  employment, 
the  employer  shall  be  treated  with  respect  to  that  plan  as  if  he  were  a 
substantial  employer  under  a  plan  under  which  more  than  one  em- 
ployer makes  contributions  and  the  provisions  of  sections  4063, 
4064,  and  4.065  shall  apply. 

LIABILITY  OF  SUBSTANTIAL  EMPLOYER  FOR  WITHDRAWAL 

Sec.  4063.  (a)  Except  as  provided  in  subsection  (d),  the  plan  ad- 
ministrator of  a  plan  under  which  more  than  one  employer  makes 
contributions — 

(1)  shall  notify  the  corporation  of  the  withdrawal  of  a  substan- 
tial employer  from  the  plan,  within  60  days  after  such  withdrawal, 
and 

(2)  request  that  the  corporation  determine  the  liability  of  such 
employer  under  this  subtitle  with  respect  to  such  withdrawal. 

The  corporation  shall,  as  soon  as  practicable  thereafter,  determine 
whether  such  employer  is  liable  for  any  amount  under  this  subtitle 
with  respect  to  the  withdrawal  and  notify  such  employer  of  s>uch 
liability. 

(b)  Except  as  provided  in  subsection  (c),  an  employer  who  with- 
draics  from  a  plan  to  which  section  4021  applies,  during  a  plan  year 
for  which  he  was  a  substantial  employer,  and  ivho  is  notified  by  the 
corporation  as  provided  by  subsection  (a),  shall  be  liable  to  the  corpo- 
ration in  accordance  with  the  provisions  of  section  4062  and  this  sec- 
tion. The  amount  of  such  employer's  liability  shall  be  computed  on  the 
basis  of  an  amount  determined  by  the  corporation  to  be  the  amount 
described  in  section  4062  for  the  entire  plan,  as  if  the  plan  had  been 
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terminated  by  the  corporation  on  the  date  of  the  employees  with- 
drawal, multiplied  by  a  fraction — 

(7)  the  numerator  of  which  is  the  total  amount  required  to  be 
contributed  to  the  plan  by  such  employer  for  the  last  5  years  end- 
ing prior  to  the  ivithdrawal,  and 

(2)  the  denominator  of  which  is  the  total  amount  required  to 
be  contributed  to  the  plan  by  all  employers  for  such  last  5  years. 
In  addition  to  and  in  lieu  of  the  manner  j/rescribed  in  the  preceding 
sentence,  the  corporation  may  also  determine  the  liability  of  each  such 
employer  on  any  other  equitable  basis  prescribed  by  the  corporation  in 
regulations.  Any  amount  collected  by  the  corporation,  under  this  sub- 
section shall  be  held  in  escrow  subject  to  disposition  in  accordance 
with  the  provisions  of  paragraphs  (2)  and  (3)  of  subsection  (c). 

(c)(1)  In  lieu  of  payment  of  his  liability  under  this  section  the 
employer  may  be  required  to  furnish  a  bond  to  the  corporation  in  an 
amount  not  exceeding  150  percent  of  his  liability  to  insure  payment  of 
his  liability  under  this  section.  The  bond  shall  have  as  surety  thereon 
a  corporate  surety  company  which  is  an  acceptable  surety  on  Federal 
bonds  under  authority  granted  by  the  Secretary  of  the  Treasury  under 
sections  6  through  13  of  title  6,  United  States  Code.  Any  such  bond 
shall  be  in  a  form  or  of  a  type  approved  by  the  Secretary  including 
individual  bonds  or  schedule  or  blanket  forms  of  bonds  which  cover 
a  group  or  class. 

(2)  If  the  plan  is  not  terminated  within  the  5-year  period  commenc- 
ing on  the  day  of  withdrawal  the  liability  of  such  employer  is  abated 
and  any  payment  held  in  escrow  shall  be  refunded  without  interest  to 
the  employer  (or  his  bond  cancelled)  in  accordance  with  bylaws  or 
rules  prescribed  by  the  corporation. 

(3)  If  the  plan  terminates  within  the  5-year  period  commencing  on 
the  day  of  ivithdrawal,  the  corporation  shall — 

(A)  demand  payment  or  realize  on  the  bond  and  hold  such 
amount  in  escrow  for  the  benefit  of  the  plan; 

(B)  treat  any  escrowed  payments  under  this  section  as  if  they 
were  plan  assets  and  apply  them  in  a  manner  consistent  with  this 
subtitle;  and 

(C)  refund  any  amount  to  the  employer  which  is  not  required 
to  meet  any  obligation  of  the  corporation  with  respect  to  the  law. 

(d)  The  provisions  of  this  subsection  apply  in  the  case  of  a 
ivithdrawal  described  in  subsection  («),  and  the  provisions  of  sub- 
sections (b)  and  (c)  shall  not  apply,  if  the  corporation  determines 
that  the  procedure  provided  for  under  this  subsection  is  consistent 
with  the  purposes  of  this  section  and  section  4-064-  and  is  more  appro- 
priate in  the  particular  case.  Upon  a  showing  by  the  plan  administra- 
tor of  a  plan  that  the  toithdrawal  from  the  plan  by  any  employer  or 
employers  has  resulted,  or  will  result,  in  a  significant  reduction  in  the 
amount  of  aggregate  contributions  to  or  under  the  plan  by  employers, 
the  corporation  may — 

(1)  require  the  plan  fund  to  be  equitably  allocated  between 
those  participants  no  longer  working  in  covered  service  under 
the  plan  as  a  result  of  their  employers  ivithdraical,  and  those  par- 
ticipants who  remain  in  covered  service  under  the  plan; 
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(2)  treat  that  portion  of  the  plan  funds  allocable  under  para- 
graph (1 )  to  participants  no  longer  in  covered  service  as  a  termi- 
nation; and 

(3)  treat  that  portion  of  the  plan  fund  allocable  to  participants 
remaining  in  covered  service  as  a  separate  plan. 

(e)  The  corporations  is  authorized  to  icaive  the  application  of  the 
provisions  of  subsections  (b),  (c),  and  (d)  of  this  section  to  any  em- 
ployer or  plan  administrator  whenever  it  determines  that  there  is  an 
indemnity  agreement  in  effect  among  all  other  employers  under  the 
plan  which  is  adequate  to  satisfy  the  purposes  of  this  section  and  of 
section  4064. 

LIABILITY  OF  EMPLOYERS  ON  TERMINATION  OF  PLAN  MAINTAINED  BY  MORE 
THAN   ONE  EMPLOYER 

Sec.  4-06^.  (a)  This  section  applies  to  all  employers  who  maintain  a 
plan  under  which  more  than  one  employer  makes  contributions  at  the 
time  such  plan  is  terminated,  or  who,  at  any  time  within  the  5  plan 
years  preceding  the  date  of  termination,  made  contributions  under  the 
plan. 

(b)  The  corporation  shall  determine  the  liability  of  each  such  em- 
ployer in  a  manner  consistent  with  section  4062  except  that  the  amount 
of  the  liability  determined  under  section  4062(b)  (1)  with  respect  to 
the  entire  plan  shall  be  allocated  to  each  employer  by  multiplying  such 
amounts  by  a  fraction — 

(1)  the  numerator  of  which  is  the  amount  required  to  be  con- 
tributed to  the  plan  by  each  employer  for  the  last  5  plan  years 
ending  prior  to  the  termination,  and 

(2)  the  denominator  of  which  is  the  total  amount  required  to 
be  contributed  to  the  plan  by  all  such  employers  for  such  last  5 
years. 

and  the  limitation  described  in  section  4062(b)  (2)  shall  be  applied 
separately  to  each  employer.  The  corporation  may  also  determine  the 
liability  of  each  such  employer  on  any  other  equitable  basis  prescribed 
by  the  corporation  in  regulations. 

ANNUAL  REPORT  OF  PLAN  ADMINISTRATOR 

Sec.  4065.  For  each  plan  year  for  which  section  4021  applies  to  a 
plan,  the  plan  administrator  shall  file  with  the  corporation,  on  a  form 
prescribed  by  the  corporation,  an  annual  report  which  identifies  the 
plan  and  plan  administrator  and  which  includes — 

(1)  a  copy  of  each  notification  required  under  section  4063  ivith 
respect  to  such  year,  and 

(2)  a  statement  disclosing  whether  any  reportable  event  (de- 
scribed in  section  4043(b))  occurred  during  the  plan  year. 

The  report  shall  be  filed  within  6  months  after  the  close  of  the  plan 
year  to  which  it  relates.  The  corporation  shall  cooperate  with  the  Sec- 
retary of  the  Treasury  and  the  Secretary  of  Labor  in  an  endeavor  to 
coordinate  the  timing  and  content*  and  possibly  obtain  the  combina- 
tion, of  reports  under  this  section  toith  reports  required  to  be  made  by 
plan  administrators  to  such  Secretaries. 
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ANNUAL  NOTIFICATION   TO   SUBSTANTIAL  EMPLOYERS 

Sec.  4066.  The  plan  administrator  of  each  plan  under  which  contri- 
butions are  made  by  more  than  one  employer  shall  notify,  within  6 
months  after  the  close  of  each  plan  year,  any  employer  making  con- 
tributions under  that  plan  who  is  described  in. section,  4001  (a)  (2)  that 
he  is  a  substantial  employer  for  that  year. 

RECOVERY   OF  EMPLOYER  LIABILITY  FOR  PLAN  TERMINATION 

Stc.  4067.  The  corporation  is  authorized  to  make  arrangements  with 
employers  who  are  liable  under  section  4062, 4063.  or  4064  for  payment 
of  their  liability,  including  arrangements  for  deferred  payment  on 
such  terms  and  for  such  periods  as  the  corporation  deems  equitable 
and  appropriate. 

LIEN  FOR  LIABILITY   OF  EMPLOYER 

Sec.  4068.  (a)  If  any  employer  or  employers  liable  to  the  corpora- 
tion under  section,  4062,  4063.  or  4064  neglect  or  refuse  to  pay,  after 
demand,  the  amount  of  such  liability  (including  interest),  there  shall 
be  a  lien  in  favor  of  the  corporation  upon  all  property  and  rights  to 
property,  whether  real  or  personal,  belonging  to  such  employer  or 
employers. 

(b)  The  lien  imposed  by  subsection  (a)  arises — 

(1)  on  the  later  of — 

(A)  the  date  on  ichich  a  trustee  is  appointed  under  section 
4042(b),  or 

(B)  the  date  on  ichich  application  is  made  for  a  decree 
under  section  4042(c),  or 

(2)  on  the  date  agreed  upon  by  the  corporation  and  the  plan  as 
the  date  of  termination  in  the  case  of  a  voluntary  termination. 

The  lien  shall  continue  until  the  liability  imposed  under  section  4062, 
4063,  or  4064  is  satisfied  or  becomes  unenforceable  by  reason  of  lapse 
of  time. 

(c)  (1)  Except  as  otherwise  prodded  under  this  section,  the  priority 
of  the  lien  imposed  under  subsection  (a)  shall  be  determined  in  the 
same  manner  as  under  section  6323  of  the  Internal  Revenue  Code  of 
1954-  Such  section  6323  shall  be  applied  by  substituting  "lien  imposed 
by  section  406S  of  the  Employee  Retirement  Income  Security  Act  of 
1974"  for  "lien  imposed  by  section  632V ;  "corporation;^  for  "Secretary 
or  his  delegate" ;  "employer  liability  lien"  for  "tax  lien";  "employer" 
for  "taxpayer:  "lien  arising  under  section  4068(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974"  for  "assessment  of  the  tax"; 
and  "payment  of  the  loan  value  is  made  to  the  corporation"  for  "satis- 
faction of  a  levy  pursuant  to  section  6332(b)" ;  each  place  such  terms 
appear. 

(2)  In.  the  case  of  bankruptcy  or  insolvency  proceedings,  the  lien 
imposed  under  subsection  (a)  shall  be  treated  in  the  same  manner  as  a 
tax  due  and  owing  to  the  United  States  for  purposes  of  the  Bank- 
ruptcy Act  or  section  3466  of  the  Revised  Statutes  (31  t'S.C.  191). 

(3)  For  purposes  of  applying  section  6323(a)  of  the  Internal  Rev- 
enue Code  of  1954  to  determine  the  priority  between  the  lien  imposed 
under  subsection  (a)  and  a  Federal  tax  lien,  each  lien  shall  be  treated 
as  a  judgment  lien  arising  as  of  the  time  notice  of  such  lien  is  filed. 
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(4)  For  purposes  of  this  subsection,  notice  of  the  lien  imposed  by 
subsection  (a)  shall  be  filed  in  the  same  manner  as  under  section  6323 
(/)  and  (g)  of  the  Internal  Revenue  Code  of  1954,. 

(d)  (1)  In  any  case  where  there  has  been  a  refusal  or  neglect  to  pay 
the  liability  imposed  under  section  4062',  4063,  or  4064,  the  corporation 
may  bring  civil  action  in  a  district  court  of  the  United  States  to  en- 
force the  lien  of  the  corporation  under  this  section  vnth  respect  to  such 
liability  or  to  subject  any  property,  of  whatever  nature,  of  the  em- 
ployer, or  in  which  he  has  any  right,  title,  or  interest  to  the  payment 
of  such  liability. 

(2)  The  liability  imposed  by  section  4062,  4063,  or  4064  may  be  col- 
lected by  a  proceeding  in  court  if  the  proceeding  is  commenced  within 
6  years  after  the  date  upon  which  the  plan  was  terminated  or  prior  to 
the  expiration  of  any  period  for  collection  agreed  upon  in  writing  by 
the  corporation  and  the  employer  before  the  expiration  of  such  6-year 
period.  The  period  of  limitations  provided  under  this  paragraph  shall 
be  suspended  for  the  period  the  assets  of  the  employer  are  in  the  con- 
trol or  custody  of  any  court  of  the  United  States,  or  of  any  State,  or 
of  the  District  of  Columbia,  and  for  6  months  thereafter,  and  for  any 
period  during  which  the  employer  is  outside  the  United  States  if  such 
period  of  absence  is  for  a  continuous  period  of  at  least  6  months. 

(e)  If  the  corporation  determines,  with  the  consent  of  the  board  of 
directors,  that  release  of  the  lien  or  subordination  of  the  lien  to  any 
other  creditor  of  the  employer  or  employers  would  not  adversely 
affect  the  collection  of  the  liability  imposed  under  section  4062,  4063, 
or  4>064,  or  that  the  amount  realizable  by  the  corporation  frora  the 
property  to  which  the  lien  attaches  will  ultimately  be  increased  by 
such  release  or  subordination,  and  that  the  ultimate  collection  of  the 
liability  will  be  facilitated,  by  such  release  or  subordination,  the  cor- 
poration may  is  ue  a  certificate  of  release  or  subordination  of  the  lien 
with  respect  to  such  property,  or  any  part  thereof. 

Subtitle  E — Amendments  to  Internal  Revenue  Code  of  1954: 
Effective  Dates 

amendments  to  internal  revenue  code  of  19  5  k 

Sec.  4081.  (a)  Section  404  °f  the  Internal  Revenue  Code  of  1954 
{relating  to  deduction  for  contributions  of  an  employer  to  employees' 
trust  or  annuity  plan  in  compensation  under  a  deferred-payment  plan) 
is  amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

"(Q)  Certain  Employer  Liability  Payments  Considered  as  Con- 
tributions.— For  purposes  of  this  section  any  amount  paid  by  an  em- 
ployer under  section  4062,  4036,  or  4064  of  the  Employee  Retirement 
Income  Security  Act  of  1974  shall  be  treated  as  a  contribution  to  which 
this  section  applies  by  such  employer  to  or  under  a  stock  bonus,  pen- 
sion, profit-sharing,  or  annuity  plan.". 
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(b)  Section  6511  (d)  of  the  Internal  Revenue  Code  of  1954-  (relating 
to  special  rules  applicable  to  income  taxes)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(8)  Special  period  of  limitation  with  respect  to  amounts 
included  in  income  subsequently  recaptured  under  quali- 
FIED plan  termination. — If  the  claim  for  credit  or  refund  relates 
to  an  overpayment  of  tax  imposed  by  subtitle  A  on  account  of  the 
recapture,  under  section  4045  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  of  amounts  included  in  income  for  a  prior 
taxable  year,  the  3-year  period  of  limitation  prescribed  in  subsec- 
tion (a)  shall  be  extended,  for  purposes  of  permitting  a  credit  or 
refund  of  the  amount  of  the  recapture,  until  the  date  which  occurs 
one  year  after  the  date  on  which  such  recaptured  amount  is  paid 
by  the  taxpayer.". 

EFFECTIVE  DATE;  SPECIAL  RULES 

Sec.  4082.  (a)  The  provisions  of  this  title  take  effect  on  the  date  of 
enactment  of  this  Act. 

(b)  Notwithstanding  the  provisions  of  subsection  (a),  the  corpora- 
tion shall  pay  benefits  guaranteed  under  this  title  with  respect  to  any 
plan — 

(1)  which  is  not  a  multiemployer  plan, 

(2)  which  terminates  after  June  30,  197 4-,  and  before  the  date 
of  enactment  of  this  Act, 

(3)  to  which  section  4021  would  apply  if  that  section  were 
effective  beginning  on  July  1, 1974,  o,nd 

(4)  with  respect  to  which  a  notice  is  filed  with  the  Secretary  of 
Labor  and  received  by  him  not  later  than  10  days  after  the  date  of 
enactment  of  this  Act,  except  that,  for  reasonable  cause  shown, 
such  notice  may  be  filed  ivith  the  Secretary  of  Labor  and  received 
by  him  not  later  than  October  31, 1974,  stating  that  the  plan  is  a 
plan  described  in  paragraphs  (1),  (2),  and  (3). 

The  corporation  shall  not  pay  benefits  guaranteed  under  this  title  with 
respect  to  a  plan  described  in  the  preceding  sentence  if  the  corporation 
finds  that  the  plan  was  terminated  for  the  purpose  (whether  or  not 
the  primary  purpose)  of  obtaining  the  payment  of  such  benefits  by  the 
corporation,  avoiding  the  liability  which  ivould  be  imposed  under  sub- 
title D  if  the  plan  terminated  on  or  after' the  date  of  enactment  of  this 
Act.  or  for  both  such  purposes.  The  provisions  of  subtitle  D  do  not 
apply  in  the  case  of  such  pln.n  ivhich  termiiuites  before  the  date  of 
enactment  of  this  Act.  For  purposes  of  determining  ichether  a  plan  is 
a  plan  described  in  paragraph  (2) ,  the  provisions  of  section  4048  shall 
not  apply,  but  the  corporation  shall  make  the  determination  on  the 
basis  of  the  date  on  which  benefits  ceased  to  accrue  or  on  any  other 
reasonable  basis  consistent  ivith  the  purposes  of  this  subsection. 
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(c)(1)  Except  as  provided  in  paragraphs  (2),  (3),  and  (4),  the 
corporation  shall  not  pay  benefits  guaranteed  under  this  title  with  re- 
spect to  a  multiemployer  plan  which  terminates  before  January  1, 
1978.  Whenever  the  corporation  exercises  the  authority  granted  under 
paragraph  (2)  or  (3),  the  corporation  shall  notify  the  Committee  on 
Education  and  Labor  and  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives,  and  the  Committee  on  Labor  and  Public 
Welfare  and  the  Committee  on  Finance  of  the  Senate. 

(2)  The  corporation  may,  in  its  discretion,  pay  benefits  guaranteed 
under  this  title  with  respect  to  a  multiemployer  plan  which  terminates 
after  the  date  of  enactment  of  this  Act  and  before  January  1, 1978,  if — 

(A )  the  plan  teas  maintained  during  the  60  months  immediately 
preceding  the  date  on  which  the  plan  terminates,  and 

(B)  the  corporation  determines  that  the  payment  by  the  corpo- 
ration of  benefits  guaranteed  under  this  title  with  respect  to  that 
plan  will  not  jeopardize  the  payments  the  corporation  anticipates 
it  may  be  required  to  make  in  connection  with  benefits  guaranteed 
under  this  title  with  respect  to  multiemployer  plans  which  ter- 
minate after  December  31, 1977. 

(3)  Notwithstanding  any  provision  of  section  $21  or  4.022  which 
would  prevent  such  payments,  the  corporation,  in  carrying  out  its  au- 
thority under  paragraph  (2),  may  pay  benefits  guaranteed  under  this 
title  with  respect  to  a  multiemployer  plan  described  in  paragraph  (2) 
in  any  case  in  which  those  benefits  would  otherwise  not  be  payable 

(A)  the  plan  has  been  in  effect  for  at  least  5  years, 

(B)  the  plan  has  been  in  substantial  compliance  with  the  fund- 
ing requirements  for  a  qualified  plan  with  respect  to  the  em- 
ployees and  former  employees  in  those  employment  units  on  the 
basis  of  which  the  participating  employers  have  contributed  to 
the  plan  for  the  preceding  5  years,  and 

(C)  the  participating  employers  and  employee  organization 
or  organizations  had  no  reasonable  recourse  other  than  termina- 
tion. 

(4)  If  the  corporation  determines,  under  paragraph  (2)  or  (3), 
that  it  will  pay  benefits  guaranteed  under  this  title  with  respect  to 
a  multiemployer  plan  which  terminates  before  January  1,  1978,  the 
corporation — 

(^4)  may  establish  requirements  for  the  continuation  of  pay- 
ments ivhich  commenced  before  January  2,  1974,  with  respect  to 
retired  participants  under  the  plan, 

(B)  may  not,  notwithstanding  any  other  provision  of  this  title, 
make  payments  with  respect  to  any  participant  under  such  a  plan 
who,  on  January  1,  1974,  was  receiving  payment  of  retirement 
benefits,  in  excess  of  the  amounts  and  rates  payable  with  respect 
to  such  participant  on  that  date, 
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(C)  may  not  make  any  payments  ivith  respect  to  benefits  guar- 
anteed under  this  title  in  connection  with  such  a  plan  which  are 
derived,  directly  or  indirectly,  from  amounts  borrowed  under  sec- 
tion 4005(c),  and 

(D)  shall  revieiv  from  time  to  time  payments  made  under  the 
authority  granted  to  it  by  paragraphs  (2)  and  (3),  and  reduce  or 
terminate  such  payments  to  the  extent  necessary  to  avoid  jeopar- 
dizing the  ability  of  the  corporation  to  make  payments  of  bene- 
fits guaranteed  under  this  title  in  connection  with  multiemployer 
plans  which  terminate  after  December  31,  1977,  without  increas- 
ing premium  rates  for  such  plans. 

And  the  Senate  agree  to  the  same. 

Carl  D.  Perkins, 
Frank  Thompson, 
John  H.  Dent, 
Phillip  Burton, 
Albert  H.  Quie, 
John  N.  Erlenborn, 
Ronald  Sarasin, 
Managers  on  the  Part  of  the  House  as  to  Title  I  of  the  House  Bill. 

Al  Ullman, 

James  A.  Burke  of  Massachusetts, 
Martha  W.  Griffiths, 
Dan  Rostenkowski, 
h.  t.  schneebeli, 
Harold  R.  Collier, 
Joel  Broyhill  of  Virginia, 
Managers  on  the  Part  of  the  House  as  to  Title  II  of  the  House  Bill. 

Russell  Long, 
Harrison  Williams, 
Jennings  Randolph, 
Gaylord  Nelson, 
Lloyd  Bentsen, 
J.  K.  Javits, 
Richard  Schweiker, 
Wallace  Bennett, 
Carl  T.  Curtis, 

Managers  on  the  Part  of  the  Senate. 
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JOINT  EXPLANATORY  STATEMENT  OF  THE 
COMMITTEE  OF  CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the  con- 
ference on  the  disagreeing  votes  of  the  two  Houses  on  the  amendments 
of  the  Senate  to  the  bill  (H.R.  2)  to  provide  for  pension  reform, 
submit  the  following  joint  statement  to  the  House  and  the  Senate  in 
explanation  of  the  effect  of  the  action  agreed  upon  by  the  managers 
and  recommended  in  the  accompanying  conference  report : 

The  Senate  struck  out  all  of  the  House  bill  after  the  enacting  clause 
and  inserted  a  substitute  amendment.  The  conference  has  agreed  to  a 
substitute  for  both  the  Senate  amendment  and  the  House  bill.  The 
statement  following  the  table  of  contents  explains  the  principal  differ- 
ences between  the  substitute  agreed  to  in  conference  and  the  House  and 
Senate  bills. 
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I.  Reporting  and  Disclosure  (Secs.  101-111  or  the  Bill) 

The  House  bill  requires  annual  reporting  of  detailed  financial  and 
actuarial  data  and  comprehensive  plan  descriptions  to  the  Secretary 
of  Labor,  and  disclosure  of  more  limited  data  to  the  participants.  The 
financial  and  actuarial  data  filed  with  the  Secretary  of  Labor  are  re- 
quired to  be  in  the  form  of  a  conventional  audited  financial  statement 
prepared  by  a  qualified  accountant  and  a  certified  actuarial  statement 
prepared  by  an  enrolled  actuary. 

The  Senate  bill  requires  submission  of  comparable  financial  and 
actuarial  data  and  plan  descriptions  to  both  the  Secretary  of  Labor 
and  participants.  Like  the  House  bill,  actuarial  data  is  required  to  be 
certified  by  an  enrolled  actuary.  Unlike  the  House  bill,  all  reports  were 
required  to  be  submitted  on  forms  promulgated  by  the  Secretary.  The 
conference  substitute  is  described  below.  In  general,  the  substitute  com- 
bines the  rules  of  both  the  House  and  Senate  bill. 

The  conference  substitute  adopts  the  reporting  format  contained  in 
both  the  House  and  Senate  bills.  Each  plan  (unless  exempted)  is  to 
be  required  to  report  annually  to  the  Secretary  of  Labor  certain  finan- 
cial and  actuarial  data.  In  addition  to  these  reports,  each  plan  will  be 
required  to  have  prepared  an  audited  financial  statement  and  defined 
benefit  plans  must  have  a  certified  actuarial  report.  Special  reports  are 
also  required  at  the  time  of  plan  terminations. 

The  Secretary  of  Labor  is  given  the  authority  to  prescribe  forms 
for  reports  to  him  (other  than  the  audited  financial  statement  and 
certified  actuarial  report)  paralleling  similar  authority  already  avail- 
able to  the  Secretary  of  Treasury.  The  two  Secretaries  are  to  unify,  to 
the  extent  feasible,  the  reports  made  to  them  and  it  is  expected  that  all 
of  the  material  subject  to  the  form  authority  of  either  Secretary,  com- 
prising the  annual  reports  to  be  made  by  a  plan,  can  and  should  be 
reported  on  a  single  form. 

Plans  subject  to  the  provisions  and  exemptions 

Under  the  conference  substitute,  the  new  reporting  and  disclosure 
requirements  are  to  be  administered  by  the  Secretary  of  Labor  and 
are  to  be  applied  to  all  pension  and  welfare  plans  established  or  main- 
tained by  an  employer  or  employee  organization  engaged  in,  or  affect- 
ing, interstate  commerce.  Governmental  plans,  certain  church  plans, 
workmen's  compensation  and  unemployment  compensation  plans, 
plans  maintained  outside  the  United  States  for  the  benefit  of  persons 
substantially  all  of  whom  are  nonresident  aliens,  and  so-called  excess 
benefit  plans,  which  provide  benefits  in  addition  to  those  for  which 
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deductions  may  be  taken  under  the  tax  laws,  are  exempted  from  the 
requirements.  The  Secretary  of  Labor  also  is  authorized  to  waive  and 
modify  certain  of  these  requirements  for  employee  benefit  plans. 

All  plans  of  the  types  subject  to  the  reporting  and  disclosure  pro- 
visions are  to  be  required  to  file  an  annual  report  with  the  Secretary  of 
Labor  regardless  of  the  number  of  participants  involved.  However, 
simplified  reports  may  be  authorized  for  plans  with  fewer  than  100 
participants. 

Contents  of  annual  report 

The  annual  report  generally  is  to  include  audited  financial  state- 
ments for  both  welfare  plans  and  pension  plans.  With  respect  to 
welfare  plans  the  statement  is  to  include  a  statement  of  assets  and 
liabilities,  a  statement  of  changes  in  fund  balance,  and  a  statement  of 
changes  in  financial  position.  With  respect  to  employee  pension  plans 
the  statement  is  to  include  a  statement  of  assets  and  liabilities  and  a 
statement  of  changes  in  net  assets  available  for  plan  benefits,  including 
details  as  to  revenues  and  expenses  and  other  changes  aggregated  by 
general  source  and  application. 

In  the  notes  to  the  annual  financial  statement,  the  accountant  is  to 
disclose  any  significant  changes  in  the  plan,  material  lease  commit- 
ments and  contingent  liabilities,  any  agreements  and  transactions 
with  persons  known  to  be  parties-in-interest,  information  as  to  whether 
a  tax  ruling  or  determination  letter  has  been  obtained,  and  any  other 
relevant  matters  necessary  to  fairly  present  the  financial  status  of 
the  plan.  In  addition,  in  the  case  of  employee  pension  plans  the 
notes  should  also  deal  with  funding  policy  (including  policy  with 
respect  to  prior  service  costs  and  changes  in  such  policies  during  the 
year).  An  accountant  may  rely  on  the  correctness  of  any  actuarial 
matter  certified  by  any  enrolled  actuary  if  the  accountant  indicates  his 
reliance  on  such  certification. 

In  addition  to  the  audited  financial  statement,  the  annual  report  is 
to  include  for  all  employee  benefit  plans  a  statement  on  separate 
schedules  showing  among  other  things,  a  statement  of  plan  assets  and 
liabilities  aggregated  by  categories,  a  statement  of  receipts  and  dis- 
bursements, a  schedule  of  all  assets  held  for  investment  purposes  aggre- 
gated and  identified  by  issuer,  borrower,  or  lessee  and  a  schedule  of 
each  transaction  involving  a  person  known  to  be  a  party-in-interest. 
Also,  a  schedule  of  all  loans  and  leases  in  default  at  the  end  of  the 
year  or  which  are  classified  during  the  year  as  uncollectible  is  to  be 
included  in  the  annual  report. 

There  is  also  to  be  supplied  with  the  annual  report  a  schedule  listing 
each  transaction  which  exceeds  3  percent  of  the  value  of  the  fund.  If 
some  or  all  of  the  assets  of  a  plan  are  held  in  a  common  or  collective 
trust  maintained  by  a  bank  or  similar  Institution  the  annual  report 
is  to  include  the  most  recent  annual  statement  of  assets  and  liabilities 
of  the  common  or  collective  trust.  (The  Secretary  of  Labor  will  have 
authority  to  prescribe  for  the  filing  of  a  master  copy  of  the  annual 

256 


4524 


statement  of  this  common  or  collective  trust  in  order  to  avoid  dupli- 
cative filings  of  this  statement  by  plans  participating  in  this  common 
or  collective  trust.) 

With  respect  to  persons  employed  by  the  plan  the  annual  report, 
is  to  include  the  name  and  address  of  each  fiduciary,  the  name  of  each 
person  who  receives  more  than  minimal  compensation  from  the.  plan 
for  services  rendered,  along  with  the  amount  of  compensation  (or  who 
pei  foi  ins  duties  which  are  not  ministerial),  the  nature  of  the  services, 
and  i  he  relationship  to  the  employer  or  any  other  party  in  interest  to 
the  plan.  Also,  I  ho  reasons  for  any  changes  in  trustees,  accountant. 
actuary,  investment  manager,  or  administrator  are  to  be  provided  in 
the  annual  report. 

As  indicated  in  the  discussion  of  the  funding  provisions,  under 
the  conference  agreement,  the  annual  report  is  to  include  an  actuarial 
statement  for  all  pension  plans  which  are  subject  to  the  funding 
requirements  of  title  I.  If  plan  benefits  are  purchased  from,  and 
guaranteed  by,  an  insurance  company,  the  annual  report  is  to  in- 
clude the  premiums  paid,  benefits  paid,  charges  for  administrative 
expenses,  commissions  and  other  information.  The  insurance  carrier 
is  to  certify  to  the  plan  administrator  the  information  needed 
to  comply  with  the  annual  reporting  requirements  within  120  days 
after  the  close  of  the  plan  year,  or  within  such  other  period  as  is 
prescribed  by  the  Secretary  of  Labor. 

The  annual  report  for  a  plan  is  to  be  filed  within  210  days  after 
the  close  of  the  plan  year  or  within  such  period  of  time  lis  the  Secre- 
tary of  Labor  may  require  in  order  to  reduce  the  necessity  for  dupli- 
cate filing  with  the  Internal  Revenue  Service.  The  Secretary  of 
Labor  may  reject  the  filing  of  an  annual  report  if  he  finds  that  it  is 
incomplete  or  there  is  a  material  qualification  in  the  accountant's  or 
actuary's  opinion.  If  a  revised  report  is  not  submitted  within  45  days 
after  rejection,  the  Secretary  may  retain  an  accountant  to  perform 
an  audit,  or  retain  an  actuary,  whichever  is  appropriate,  or  bring  a 
civil  action  for  legal  or  equitable  relief.  The  plan  is  to  bear  the  costs  of 
any  expenses  of  an  audit  or  actuarial  report. 

Accountant  and  actuary  reports 

Every  plan  is  to  retain  on  behalf  of  its  participants  an  independent 
qualified  public  accountant  who  annually  is  to  prepare  an  audited 
financial  statement  of  the  plan's  operations.  The  accountant  is  to  give 
an  opinion  as  to  whether  the  financial  statements  of  the  plan  conform 
with  generally  accepted  accounting  principles  and  the  statement  is 
to  be  based  upon  an  examination  in  accordance  with  generally  accepted 
auditing  standards.  An  accountant's  opinion  is  not  to  be  required  for 
statements  prepared  by  banks  or  similar  institutions  or  an  insurance 
carrier  if  the  statements  of  the  bank  or  insurance  carrier  are  certified 
by  the  bank  and  are  made  part  of  an  annual  report.  For  purposes  of 
this  provision  a  qualified  public  accountant  includes  certified  public 
accountants,  licensed  public  accountants  and  any  person  certified  by 
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the  Secretary  as  a  qualified  public  accountant  in  accordance  with 
regulations  published  by  him  for  a  person  who  practices  in  a  State 
where  there  is  no  certification  or  licensing  procedure  for  accountants. 
Further,  to  the  extent  a  plan  is  not  required  to  make  an  annual  report 
to  the  Secretary  of  Labor  an  annual  audit  is  not  required  (and  an 
independent,  qualified  public  accountant  need  not  be  retained).  Also 
the  Secretary  of  Labor  may  waive  the  requirement  of  an  audited  fi- 
nancial statement  in  cases  where  simplified  annual  reports  are  per- 
mitted to  be  filed. 

Every  plan  subject  to  the  funding  requirements  of  title  I  must  retain 
an  enrolled  actuary  who  is  to  prepare  an  actuarial  statement  on  an 
annual  basis.  This  statement  is  to  show  the  present  value  of  all  plan 
liabilities  for  nonforfeitable  pension  benefits  allocated  by  the  termina- 
tion priority  categories.  The  actuary  is  to  supply  a  statement  to  be 
filed  with  the  annual  report  as  to  his  opinion  as  to  whether  the  actuarial 
statements  of  the  plan  are  reasonably  related  to  the  experience  of  the 
plan  and  to  the  reasonable  expectations  of  the  plan.  The  actuary  is  to 
use  assumptions  and  techniques  as  are  necessary  to  form  an  opinion  as 
to  whether  the  contents  of  the  matters  upon  which  he  reports  are  in  the 
aggregate  reasonably  related  to  the  experience  of  the  plan  and  to 
reasonable  expectations,  and  represent  his  best  estimate  of  anticipated 
experience  under  the  plan.  The  actuarial  statement  is  not  required  for 
plans  which  need  not  file  annual  reports,  and  may  be  waived  by  the 
Secretary  of  Labor  for  plans  for  which  simplified  annual  reports  are 
allowed. 

Reports  on  termination 

In  addition  to  the  annual  reports  which  must  be  filed  with  the 
Secretary  of  Labor,  special  terminal  reports  are  required  to  be  filed 
for  pension  plans  that  are  winding  up  their  affairs.  These  terminal 
reports  may  also  be  required  by  the  Secretary  of  Labor  for  welfare 
plans.  Also  in  the  year  a  plan  is  terminated  the  Secretary  may  require 
the  supplementary  information  to  be  filed  with  the  annual  report. 

Disclosure  to  participants 

Each  administrator  of  an  employee  benefit  plan  is  to  furnish  to  each 
participant  and  to  each  beneficiary  a  summary  plan  description 
written  in  a  manner  calculated  to  be  understood  by  the  average  plan 
participant  or  beneficiary.  The  summary  is  to  include  important  plan 
provisions,  names  and  addresses  of  persons  responsible  for  plan  in- 
vestment or  management,  a  description  of  benefits,  the  circumstances 
that  may  result  in  disqualification  or  ineligibility  and  the  procedures 
to  be  followed  in  presenting  claims  for  benefits  under  the  plan. 

Summary  plan  descriptions  are  to  be  furnished  to  participants 
within  the  later  of  120  days  after  the  plan  is  established  or  90  days 
after  an  individual  becomes  a  participant.  Updated  plan  descriptions 
are  also  to  be  provided  to  participants  every  five  years  thereafter 
where  there  have  been  plan  amendments  in  the  interim ;  in  any  case,  a 
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new  description  is  to  be  is  to  be  provided  every  ten  years.  Also,  partici- 
pants are  to  receive  descriptions  of  material  changes  in  a  plan  within 
210  days  after  the  end  of  any  plan  year  in  which  a  material  change 
occurs.  Also,  the  annual  report  and  plan  documents  are  to  be  available 
for  examination  by  participants  or  beneficiaries  at  the  principal  office 
of  the  plan  administrator  and  such  other  places  as  is  necessary  to  pro- 
vide reasonable  access  to  these  reports  and  documents.  Thus,  if  the 
participants  covered  under  the  plan  are  employed  in  more  than  one 
geographic  area,  each  geographic  area  is  to  have  available  for  exami- 
nation the  required  documents.  Each  participant  is  also  to  be  furnished 
a  copy  within  -210  days  after  the  close  of  the  plan  year  of  the  schedule 
of  plan  assets  and  liabilities  and  receipts  and  disbursements  as  submit- 
ted with  the  annual  report,  including  any  other  material  which  is 
necessary  to  thoroughly  summarize  the  latest  annual  report.  Upon  a 
written  request,  a  plan  administrator  is  to  furnish  a  participant  or 
beneficiary  a  complete  copy  of  the  comprehensive  plan  description,  the 
latest  annual  report  and  other  instruments  under  which  the  plan  is 
established  and  operated.  The  plan  administrator  may  charge  a  reason- 
able amount  for  fulfilling  such  a  request. 

Upon  tlu-  request  of  a  plan  participant  or  beneficiary,  a  plan  admin- 
istrator is  to  furnish  on  the  basis  of  the  latest  available  information 
the  tola]  benefits  accrued  and  the  nonforfeitable  pension  benefit  rights, 
if  any.  which  have  accrued.  No  more  than  one  request  may  be  made 
by  any  participant  or  beneficiary  for  this  information  during  any  one 
12-month  period. 

A  copy  of  the  statement  of  the  deferred  vested  benefits  in  the  plan 
for  individuals  who  have  terminated  employment  during  a  plan  year 
which  is  furnished  to  the  Social  Security  Administration  also  is  to 
be  furnished  to  the  individual  participant. 

Re  ports  made  public  information 

The  contents  of  the  descriptions  of  plans  and  reports  filed  with  the 
Secretary  of  Labor  are  to  be  public  information  and  are  to  be  avail- 
able for  inspection  in  the  Department  of  Labor.  In  addition,  the  Sec- 
retary of  Labor  may  use  the  information  and  data  for  statistical  and 
research  purposes  and  for  the  compiling  and  publishing  of  studies  as 
he  may  deem  appropriate.  However,  information  with  respect  to  a 
plan  participant's  accrued  benefits  and  nonforfeitable  pension  rights 
is  to  l>c  disclosed  only  to  the  extent  that  information  respecting  a  par- 
ticipant's benefits  for  old  age  retirement  insurance  may  be  disclosed 
under  the  Social  Security  Act. 

Form*  to  be  provided 

The  Secretary  of  Labor  may  require  that  any  information  required 
to  be  filed  with  the  Labor  Department,  including  statements  and  sched- 
ules attached  to  the  annual  report,  must  be  submitted  on  forms  that  he 
may  prescribe.  The  financial  statement  prepared  by  the  independent 
qualified  accountant  and  the  actuarial  statement  prepared  by  the  en- 
rolled actuary  and  the  summary  of  the  plan  description  are  not  re- 
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quired  to  be  submitted  on  forms.  However,  the  Secretary  may  prescribe 
the  format  and  content  of  the  accountant's  and  actuary's  statements 
and  of  the  summary  plan  description,  the  summary  annual  report,  and 
other  statements  or  reports  required  under  title  I  to  be  furnished  or 
made  available  to  participants  and  beneficiaries. 

Effective  dates 

The  conference  agreement  provides  that  the  reporting  and  disclosure 
provisions  generally  are  to  take  effect  on  January  1,  1075.  However, 
in  the  case  of  a  fiscal  year  plan  year  which  begins  before  January  1, 
1975,  and  ends  after  December  31,  1974,  the  Secretary  of  Labor  may 
by  regulation  postpone  the  effective  date  until  the  beginning  of  the 
first  plan  year  of  the  plan  which  begins  after  January  1,  1975. 

II.  Participation  and  Coverage  (Secs.  201,  202,  and  1011  of  the 
Bill  and  Secs.  401  and  410  of  the  Internal  Revenue  Code) 

The  House  bill  provides  that  an  employee  cannot  be  excluded  from 
a  plan  on  account  of  age  or  service  if  the  employee  is  at  least  25  years 
old  and  lias  had  at  least  one  year  of  service,  or,  if  he  has  three  years 
of  service,  the  employee  cannot  be  excluded  even  though  he  is  not  yet 
25.  The  1-year  service  requirement  (for  employees  25  and  older)  may 
be  extended  to  3  years  if  the  plan  provides  full  and  immediate  vesting 
for  all  participants.  Under  the  Senate  amendment,  an  employee  cannot 
be  excluded  on  account  of  age  or  service  if  he  has  attained  age  30  with 
1  year  of  service. 

The  conference  substitute  is  described  below.  In  general,  the  sub- 
stitute follows  the  rules  of  the  House  bill  in  this  area  with  respect  to 
technical  matters. 

Plans  subject  to  the  provisions 

Under  title  I  of  the  conference  substitute  (the  labor  law  provisions) 
the  new  participation  and  coverage  rules  are  to  be  enforced  by  the 
Secretary  of  Labor  when  participants  bring  violations  to  his  attention 
or  when  cases  come  to  his  attention  which  initially  were  under  consid- 
eration by  the  Secretary  of  Treasury  on  which  he  has  previously 
initiated  action.  The  rules  are  to  apply  to  employee  pension  benefit 
plans  of  employers  or  employee  organizations  established  in  or  affect- 
ing interstate  commerce.  Under  this  title  II  (the  tax  law  provisions), 
the  participation  and  coverage  rules  are  to  be  administered  by  the  Sec- 
retary of  the  Treasury  or  his  delegate,  and  the  rules  apply  to  tax- 
qualified  pension,  profit-sharing,  and  stock  bonus  plans.1 

Exceptions  to  coverage 

The  participation  and  coverage  requirements  of  title  I  (the  labor  law 
provisions)  do  not  apply  to  governmental  plans  (including  Railroad 

1The  division  of  administrative  responsibility  between  Labor  and  Treasury  is  discussed  in 
Part  XII.  below  "General  Provisions  Relating  to  Jurisdiction,  Administration,  Enforce- 
ment :  Joint  Pension  Task  Force,  Etc."  Except  where  otherwise  noted,  the  regulations  with 
respect  to  participation,  vesting  and  funding  are  to  be  written  by  the  Secretary  of  the 
Treasury  or  his  delegate. 
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Retirement  Act  plans) ,  church  plans  (except  those  electing  coverage) , 
plans  maintained  solely  to  comply  with  workmen's  unemployment, 
disability,  or  compensation  laws,  plans  maintained  outside  the  United 
States  primarily  for  the  benefit  of  nonresident  aliens,  employee  wel- 
fare plans,  excess  plans  (which  provide  for  benefits  or  contributions  in 
excess  of  those  allowable  for  tax-qualified  plans),  unfunded  deferred 
compensation  arrangements,  plans  established  by  labor  organizations 
(those  referred  to  in  sec.  501(c)(5)  of  the  Internal  Revenue  Code) 
which  do  not  provide  for  employer  contributions  after  the  date  of 
enactment,  and  fraternal  or  other  plans  of  organizations  (described  in 
sec.  501(c)  (8),  501(c)  (9))  which  do  not  receive  employer  contribu- 
tions, or  trusts  described  in  501(c)  (18)  of  the  Internal  Revenue  Code. 
Title  I  does  not  apply  to  buy-out  agreements  involving  retiring  or 
deceased  partners  (under  sec.  736  of  the  Internal  Revenue  Code).  In 
addition,  title  I  does  not  apply  to  employer  or  union-sponsored  indi- 
vidual retirement  accounts  (see  "Employee  Savings  for  Retirement"). 
The  participation  requirements  of  title  II  apply  only  to  plans  which 
qualify  for  certain  tax  deferral  privileges  by  meeting  the  standards  as 
to  participation  and  other  matters  set  forth  in  the  Internal  Revenue 
laws.  However,  governmental  plans  and  church  plans  which  do  not 
elect  to  come  under  the  new  provisions  will  nevertheless  be  treated  as 
qualified  for  purposes  of  the  tax  deferral  privileges  for  the  employees, 
if  they  meet  the  requirements  of  present  law.  Also  the  rules  do  not 
apply  to  plans  of  labor  organizations  (described  in  sec.  501(c)  (5) )  or 
fraternal  or  other  organizations  (described  in  sec.  501(c)  (8)  or  (9)) 
which  do  not  provide  for  employer  contributions. 

Exemption  for  church  flans 

As  indicated  above,  both  title  I  and  title  II  exempt  church  plans 
from  the  participation  and  coverage  requirements  of  the  conference 
substitute  (although  title  II  requires  these  plans  to  comply  with  pres- 
ent law  in  order  to  be  qualified).  This  exemption  does  not  apply  to  a 
plan  which  is  primarily  for  the  benefit  of  employees  engaged  in  an 
unrelated  trade  or  business,  or  (except  as  noted  below)  to  a  multi- 
employer plan  unless  all  of  the  participating  employers  are  churches  or 
conventions  or  associations  of  churches  (rather  than  merely  church- 
related  agencies).  However,  a  multiemployer  plan  which  was  in  exist- 
ence on  January  1,  1974,  and  which  covers  church-related  agencies 
(such  as  schools  and  hospitals)  is  to  be  treated  as  a  church  plan  for 
purposes  of  the  exemption  (even  though  it  continues  to  cover  those 
agencies)  for  plan  years  beginning  before  January  1, 1983,  but  not  for 
subsequent  plan  years. 

A  church  plan  may  make  an  irrevocable  election  to  be  covered  under 
title  I  and  title  II  (in  a  form  and  manner  to  be  prescribed  in  regula- 
tions). A  plan  which  makes  this  election  is  to  be  covered  under  the 
bill  for  purposes  of  the  new  participation,  vesting,  funding  and  form 
of  benefit  rules,  as  well  as  the  fiduciary  and  disclosure  rules  and  will 
also  be  covered  under  the  plan  termination  insurance  provisions. 
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General  rule  as  to  participation 

Generally,  under  title  I  and  title  II  of  the  conference  substitute,  an 
employee  cannot  be  excluded  from  a  plan  on  account  of  age  or  service 
if  he  is  at  least  25  years  old  and  has  had  at  least  one  year  of  service. 
However,  if  the  plan  provides  full  and  immediate  vesting  for  all  par- 
ticipants, it  may  require  employees  to  be  age  25,  with  3  years  of  serv- 
ice, in  order  to  participate.  As  an  alternative,  any  plan  which  is  main- 
tained exclusively  for  employees  of  a  governmental  or  tax-exempt 
educational  organization  which  provides  full  and  immediate  vesting 
for  all  participants  may  have  a  participation  requirement  of  age  30, 
with  1  year  of  service. 

Maximum  age  requirement 

Under  the  conference  substitute,  in  general,  a  plan  may  not  exclude 
an  employee  because  he  is  too  old.  However,  because  of  cost  factors, 
it  was  decided  that  in  a  delined  beneiit  plan  it  would  be  appropriate 
to  permit  the  exclusion  of  an  employee  who  is  within  5  years  of  attain- 
ing normal  retirement  age  under  the  plan  (or  older)  when  he  is  first 
employed.  (These  employees  would  be  counted  as  part  of  the  em- 
ployer's work  force,  however,  for  purposes  of  determining  whether 
or  not  his  plan  satisfied  the  breadth-of -coverage  requirements.)  Of 
course,  if  a  plan  defines  normal  retirement  age  as  the  later  of  age  65, 
or  the  tenth  anniversary  of  the  employee's  participation  in  the  plan, 
the  plan  could  not  impose  a  maximum  age  requirement  (because  no 
employee  would  be  within  5  years  of  normal  retirement  age  when  first 
employed).  A  "target  benefit"  plan,  as  defined  in  Treasury  regulations, 
could  also  impose  a  maximum  age  requirement  (even  though  it  is  not 
a  defined  benefit  plan),  because  in  many  respects  the  pattern  of  costs 
and  benefits  of  target  benefit  plans  closely  resembles  the  pattern  of 
costs  and  benefits  of  defined  benefit  plans. 

Year  of  service  defined 

Under  the  conference  substitute,  in  general,  for  purposes  of  the  par- 
ticipation requirements,  the  term  "year  of  service"  means  a  12-month 
period  during  which  the  employee  has  worked  at  least  1,000  hours.  This 
12-month  period  is  measured  from  the  date  when  the  employee  enters 
service.  Thus,  the  employee  has  fulfilled  his  1,000-hour-requirement 
if  he  has  1,000  hours  of  work  by  the  first  anniversary  date  of  his  em- 
ployment. Under  the  substitute,  the  employee  (if  age  25  or  older) 
would  then  be  admitted  to  the  plan  within  6  months  or  his  anniversary 
date  of  employment  or  by  the  beginning  of  the  first  plan  year  follow- 
ing his  first  anniversary  date,  whichever  occurred  earlier.  (Of  course, 
this  does  not  mean  that  an  employee  would  have  to  be  admitted  to  the 
plan  if  he  were  lawfully  excluded  for  reasons  other  than  age  or 
service.) 

The  plan  would  not  be  required  to  admit  the  employee  if  he  had 
"separated  from  the  service"  before  the  otherwise  applicable  admission 
date.  In  general,  "separated  from  the  service"  means  the  employee  was 
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discharged  or  quit ;  it  does  not  mean  temporary  absence  due  to  vaca- 
tion, sickness,  strike,  seasonal  layoff,  etc. 

If  the  employee  did  not  complete  1,000  hours  of  service  by  his  first 
anniversary  date,  but  is  still  employed,  he  would  start  over  toward 
meeting  his  1,000  hour  requirement.  For  this  purpose,  the  plan  could 
provide  (on  a  consistent  basis)  that  the  relevant  12-month  period  is 
either  (a)  the  year  between  his  first  anniversary  date  and  his  second 
anniversary  date,  or  (b)  the  first  plan  year  which  began  after  the 
individual' was  first  employed.  For  example,  assume  the  plan  is  on  a 
calendar  year  basis,  and  that  an  employee  begins  work  on  July  1, 1976. 
Between  July  1 .  1976,  and  June  30,  1977,  the  employee  has  less  than 
1,000  hours  of  service.  The  plan  could  provide  that  the  employee  would 
be  tested  the  st  ond  time  for  purposes  of  participation  based  on  the 
year  from  July  1,  1977  through  June  30,  1978,  or  based  on  the  year 
from  January  1,  1977  through  December  31,  1977  (but  not  January  1, 
1978  through  December  31, 1978). 

The  regulations  with  respect  to  "year  of  service"  are  to  be  written 
by  the  Secretary  of  Labor  for  purposes  of  participation  and  vesting. 
The  term  "hour  of  service"  will  also  be  defined  in  Labor  Department 
regulations. 

For  purposes  of  participation  (and  vesting),  in  the  case  of  any 
maritime  industry  (as  defined  in  Labor  Department  regulations),  125 
days  of  service  are  to  be  treated  as  the  equivalent  of  1,000  hours  of 
service,  but  this  rule  will  not  apply  to  other  industries. 

Seasonal  and  part-time  workers 

In  general,  the  1,000  hour  standard  is  to  apply  for  purposes  of  deter- 
mining whether  or  not  an  employee  may  be  excluded  from  the  plan  as 
a  seasonal  or  part-time  employee  (replacing  the  5-month  year,  20-hour 
week  standard  now  in  the  Internal  Revenue  Code).  However,  in  the 
case  of  seasonal  industries  where  the  customary  period  of  employment 
is  less  than  1,000  hours,  the  term  "year  of  service"  is  to  be  determined 
in  accordance  with  Labor  Department  regulations. 

Breaks  in  service 

LTnder  the  conference  substitute,  a  1-year  break  in  service  occurs  in 
any  calendar  year,  plan  year,  or  other  consecutive  12-month  period 
designated  by  the  plan  on  a  consistent  basis  (and  not  prohibited  under 
Labor  Department  regulations)  in  which  the  employee  has  500  hours 
of  service  or  less. 

The  general  rule  is  that  all  service  with  the  employer  (pre-break  and 
post-break)  is  to  be  taken  into  account  for  purposes  or  determining 
whether  the  employee  has  met  the  participation  requirements.  How- 
ever, if  an  employee  has  a  1-year  break  in  service,  the  plan  may  require 
a  1-year  waiting  period  before  reentry,  at  which  point  the  employee's 
pre-break  and  post -break  service  are  to  be  aggregated,  and  the  employee 
is  to  receive  full  credit  for  the  waiting  period  service.  For  example,  if 
the  plan  is  on  a  calendar  year  basis,  and  an  employee  who  has  a  1-year 
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break  in  service  reenters  employment  on  November  1,  1976,  works  200 
hours  in  1976,  and  1700  hours  by  November  1, 1977,  the  employee  under 
this  provision  would  be  considered  as  reentering  the  plan  for  15)77. 
As  a  result,  his  pre-break  and  post-break  service  would  be  aggregated, 
and  he  would  advance  one  year  on  the  vesting  schedule  for  1977.  He 
would  also  accrue  benefits  for  that  year.  (Other  rules  with  respect  to 
break-in-scrvice  are  explained  below  in  connection  with  vesting  and 
benefit  accrual.) 

In  the  case  of  a  plan  which  has  a  3-year  service  requirement  for  par- 
ticipation (because  the  plan  provides  100  percent  immediate  vesting), 
the  plan  may  provide  that  employees  who  nave  a  1-year  break  in  serv- 
ice before  completing  their  3-year  service  requirement  must  start  over 
toward  fulfilling  that  requirement  after  the  break  in  service. 

Eligibility — collective-bargaining  units,  air  pilots 

Title  II  of  the  conference  substitute  provides  that  employees  who  are 
under  a  collective  bargaining  agreement  can  be  excluded  for  purposes 
of  the  bread th-of -coverage  requirements  (coverage  for  70  percent  of 
all  employees  or  80  percent  of  all  eligible  employees  if  at  least  70 
percent  of  all  employees  are  eligible  to  benefit  under  the  plan,  or  cover- 
age on  a  nondiscriminatory  basis),  if  the  employees  are  excluded  from 
the  plan  and  there  is  evidence  that  retirement  benefits  have  been  the 
subject  of  good-faith  bargaining.  However,  if  the  union  employees 
are  covered  under  the  plan,  benefits  or  contributions  must  be  provided 
for  them  on  a  nondiscriminatory  basis. 

Title  II  of  the  substitute  provides  another  exception  to  the  bread  th- 
of-coverage  rule.  It  provides  that  air  pilots  represented  in  accordance 
with  the  Kailway  Labor  Act  may  bargain  separately  for  tax-qualified 
employee  plan  benefits,  without  including  other  workers  within  the 
industry  (but  only  in  the  case  of  a  plan  which  covers  no  employees 
other  than  air  pilots).  In  addition,  the  conferees  intend  that  the  joint 
congressional  pension  task  force  study  group,  created  under  this  legis- 
lation, study  this  area  to  see  whether  a  similar  rule  should  be  applied 
to  other  unions  or  professional  groups  in  the  future. 

Nonresident  aliens 

Title  II  of  the  conference  substitute  provides  that  employees  who  are 
nonresident  aliens  with  no  United  States  income  from  the  employer  in 
question  are  to  be  excluded  for  purposes  of  applying  the  breadth-of- 
coverage  requirements  and  for  purposes  of  applying  the  antidiscrim- 
ination rules  (whether  or  not  they  are  covered  under  the  plan). 
Predecessor  employer 

Service  with  a  predecessor  employer  must  be  counted  for  purposes 
of  the  plan  if  the  successor  employer  continues  to  maintain  the  plan 
of  the  predecessor  employer  (and,  of  course,  the  successor  employer 
cannot  evade  this  requirement  by  nominally  discontinuing  the  plan). 
The  question  of  the  extent  to  which  such  service  must  be  counted  in 
other  circumstances  is  to  be  determined  under  regulations. 
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Multiemployer  plans 

Under  the  conference  substitute,  service  with  any  employer  who  is 
a  member  of  a  multiemployer  plan  is  to  be  counted  for  purposes  of 
the  plan.  The  term  "multiemployer  plan7'  means  a  plan  maintained 
pursuant  to  a  collective  bargaining  agreement,  to  which  more  than 
one  employer  is  required  to  contribute,  and  to  which  no  one  employer 
makes  as  much  as  50  percent  of  the  contributions.  (This  percentage 
test  would  become  a  75-percent  test  once  the  plan  qualifies  as  a  multi- 
employer plan.)  Also,  the  plan  must  provide  that  benefits  will  be  pay- 
able to  each  participant,  even  though  his  employer  subsequently  ceases 
to  make  contributions  under  the  plan.  However,  the  plan  would  not 
be  required  to  provide  past  service  benefits,  i.e.,  benefits  for  periods 
before  the  participants  employer  entered  the  plan.  Also,  service  dur- 
ing a  period  for  which  the  employer  was  not  a  member  of  the  plan 
would  not  be  required  to  be  counted  for  participation  or  vesting 
purposes. 

Additional  requirements  relating  to  multiemployer  plans  may  be 
prescribed  in  Department  of  Labor  regulations.  The  conferees  intend 
that  a  plan  not  be  classified  as  a  multiemployer  plan  unless  it  is  a  col- 
lectively bargained  plan  to  which  a  substantial  numl>er  of  unaffiliated 
employers  are  required  to  contribute.  xVlso,  a  plan  is  not  to  be  classi- 
fied as  a  multiemployer  plan  where  there  is  no  substantial  business 
purpose  in  having  a  multiemployer  plan  (except  to  obtain  the  ad- 
vantages of  multiemployer  plan  status  under  this  bill). 

In  addition  to  employees  of  employers  making  contributions  to  a 
multiemployer  plan,  under  the  conference  substitute  such  a  plan  may 
cover  employees  of  labor  unions  which  negotiated  the  multiemployer 
plan  and  employees  of  the  plan  itself.  For  this  purpose,  the  plan 
would  have  to  satisfy  the  general  breadth-of-coverage  and  nondis- 
crimination requirements  ol  the  Internal  Revenue  Code  separately 
with  respect  to  these  union  or  plan  employees  and  collectively  (i.e., 
with  respect  to  all  groups  of  employees  covered  under  the  plan),  but 
would  not  be  required  to  meet  the  exclusive  benefit  rules  of  the  tax 
law.  Instead,  the  exclusive  benefit  rules  would  be  applied  to  the  bene- 
ficiaries of  the  multiemployer  plan  as  a  whole.  (Similar  treatment 
for  union  employees  or  plan  employees  would  also  be  available  in  the 
case  of  a  single-employer  collectively  bargained  plan.) 

H.R.  10  plans 

In  general,  the  provisions  of  present  law  which  allow  a  3-year  service 
requirement  for  participation  (but  do  not  allow  the  plan  to  impose 
an  age  requirement),  and  require  100  percent  immediate  vesting, 
would  continue  to  govern  owner-employee  H.R.  10  plans  (those  for  sole 
proprietors  and  10  percent  owners  and  their  employees).  However, 
certain  provisions  of  this  bill,  such  as  the  rules  with  respect  to  year 
of  service  and  breaks  in  service  are  also  to  applv  for  purposes  of 
the  H.R.  10  plans. 
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Affiliated  employers 

Title  II  of  the  conference  substitute  provides  that  in  applying  the 
breadth-of-coverage  and  antidiscrimination  rules  (as  well  as  the  vest- 
ing rules  and  the  limitations  on  contributions  and  benefits),  employees 
of  all  corporations  who  are  members  of  a  "control led  group  of  corpora- 
tions" (within  the  meaning  of  sec.  1503(a)  of  the  Internal  Revenue 
Code  of  1954)  are  to  be  treated  as  if  they  were  employees  of  the  same 
corporation.  A  comparable  rule  is  to  be  provided  in  the  case  of  partner- 
ships and  proprietorships  which  are  under  common  control  (as  deter- 
mined under  regulations).  The  conferees  agree  with  the  interpretation 
of  these  provisions,  as  expressed  in  the  Ways  and  .Means  Committee 
report  (No.  93-807). 

Effective  dates  2 

Under  the  conference  substitute  the  changes  made  in  the  bill  with  re- 
spect to  participation  and  vesting  are  to  apply  to  new  plans  in  plan 
years  beginning  after  the  date  of  enactment.  For  plans  in  existence 
on  January  1,  1974,  the  general  effective  date  of  these  provisions  is 
to  be  plan  years  beginning  after  December  31, 1975. 

The  general  effective  date  of  plan  years  beginning  after  December  31, 
1975  applies  in  the  case  of  collectively  bargained  plans  in  the  same 
manner  as  in  the  case  of  other  plans.  However,  in  order  that  the  open- 
ing up  of  the  contract  to  comply  with  the  requirements  of  this  bill  will 
not  require  negotiations  with  respect  io  other  matters,  the  conference 
substitute  provides  that  a  collective  bargaining  contract,  in  existence 
on  January  1, 1974,  which  does  not  expire  until  after  the  general  effec- 
tive date  for  existing  plans,  may  be  reopened  solely  for  the  purpose 
of  allowing  the  plan  lo  meet  the  requirements  of  this  bill,  without 
having  to  be  opened  for  any  other  purpose.  Where  it  is  necessary,  as 
a  result  of  this  bill,  to  modify  an  employee  benefit  plan,  it  is  the 
conferees'  understanding  that  it  is  not  an  unfair  labor  practice  under 
the  National  Labor  Relations  Act  for  a  party  to  a  collective  bargain- 
ing agreement  to  refuse  to  bargain  regarding  matters  unrelated  to  the 
modification  required  by  this  bill,  provided  this  refusal  is  not  other- 
wise an  unfair  labor  practice.  In  addition,  the  changes  required  to 
be  made  in  a  plan  are  not  themselves  to  be  treated  as  constituting  the 
expiration  of  a  contract  for  purposes  of  any  other  provisions  of  this 
bill  which  depend  on  the  date  of  the  expiration  of  a  contract. 

Finally,  the  conference  substitute  provides  that  if  a  plan,  adopted 
pursuant  to  a  collective  bargaining  agreement  in  effect  on  January  1, 
1974,  contains  a  clause:  (1)  which  provides  supplementary  benefits 
which  are  in  the  form  of  a  lifetime  annuity  and  refer  to  not  more  than 
one-third  of  the  basic  benefit  to  which  the  employees  generally  are 
entitled;  or  (2)  which  provides  that  a  25-year  service  employee  is  to 
be  treated  as  a  30-year  service  employee,  if  that  right  is  granted  by 

2  Because  of  the  interrelationship  of  the  effective  date  provisions  for  participation  and 
vesting,  this  discussion  deals  with  the  effective  dates  for  both. 
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a  contractual  agreement  which  is  based  on  medical  evidence  as  to  the 
effects  of  working  in  an  adverse  environment  for  an  extended  period 
of  time  (such  as  workers  in  foundries  or  workers  in  asbestos  plants), 
then  the  application  of  the  accrued  benefit  provision  of  this  bill  to 
those  benefits  is  to  be  delayed  until  the  expiration  of  the  collective 
bargaining  agreement  (but  no  later  than  plan  years  beginning  after 
December  31,  1980).  For  purposes  of  applying  the  effective  date  rules, 
the  conferees  agree  with  the  statements  appearing  in  the  para- 
graph beginning  at  the  bottom  of  page  51,  and  ill  the  first  full 
paragraph  on  page  52  of  the  Ways  and  Means  Committee  report  (No. 
93-807).  This  explanation  relates  to  situations  where  a  collective 
bargaining  agreement  is  to  be  treated  as  having  terminated,  and  as 
to  how  the  effective  date  rules  are  to  be  applied  to  a  plan  which  includes 
some  employees  covered  under  one  or  more  collective  bargaining  agree- 
ments, and  also  employees  not  covered  under  any  such  agreement. 

An  existing  plan  which  would  be  entitled  to  a  delayed  participation 
vesting,  funding,  vie.  provision  is  to  be  permitted  to  elect  to  have  all 
those  provisions  apply  sooner.  Any  such  election  is  to  be  made  under 
regulations,  must  apply  with  respect  to  all  the  provisions  of  the  Act, 
and  is  to  be  irrevocable. 

III.  Yi.siiN<;  am,  Related  Riles  (Secs.  203-209,  1012,  1015,  1021, 
1022,  and  3032  of  Tin;  Bile,  and  Secs.  401,  411,  and  414  of  the 

J  NTERXAL  REVENUE  CODE.) 

Under  the  House  bill  a  plan  was  required  to  meet  one  of  three  min- 
imum vesting  schedules.  First,  a  plan  could  provide  a  graded  vesting 
standard,  under  which  the  employee  must  be  at  least  25  percent  vested 
in  his  accrued  benefit  after  5  years  of  covered  service,  with  5  percent 
additional  vesting  for  each  of  the  next  5  years,  and  10  percent  addi- 
tional vesting  for  each  year  thereafter  (so  that  the  employee  was 
100  percent  vested  after  15  years  of  service).  Second,  a  plan  could 
provide  that  each  employee  must  be  100  percent  vested  after  10  years 
of  service.  Third,  a  plan  could  provide  for  a  "rule  of  45,"  under 
which  each  employee  with  5  years  or  more  of  service  would  be  50 
percent  vested  when  the  sum  of  his  age  and  his  years  of  service  equaled 
45,  with.  10  percent  additional  vesting  for  each  year  thereafter. 

Under  the  Senate  amendment,  plans  generally  were  required  to 
comply  with  the  first  of  these  alternatives,  the  graded  vesting  schedule. 
However,  plans  which  were  already  using  the  10-year/100-percent 
vesting  schedule  were  permitted  to  continue  to  use  that  method. 

The  conference  substitute  is  described  below. 

Plans  subject  to  the  provisions ;  exceptions  from  coverage;  exemption 
for  church  plans 
The  rules  in  these  areas  are  the  same  as  the  corresponding  rules  dis- 
cussed above  under  Participation  and  Coverage. 
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General  rules 

Under  the  conference  substitute  x  plans  must  provide  full  and  imme- 
diate vesting  in  benefits  derived  from  employee  contributions. 

With  respect  to  employer  contributions,  the  plan  (except  class  year 
plans)  must  meet  one  of  three  alternative  standards.  Two  of  those, 
the  5-  to  15-year  graded  standard  and  the  10-year/100-percent  stand- 
ard are  the  same  as  provided  in  the  House  bill  (and  briefly  described 
above).  The  third  standard  under  the  conference  substitute  is  a 
modification  of  the  House-bill  "rule  of  45".  As  under  the  House  rule, 
under  the  modified  rule  of  45,  an  employee  with  5  or  more  years  of 
covered  service  must  be  at  least  50  percent  vested  when  the  sum  of  his 
age  and  years  of  covered  service  total  45,  and  there  must  be  provision 
for  at  least  10  percent  additional  vesting  for  each  year  of  covered 
service  thereafter.  Unlike  the  House  bill,  however,  each  employee 
with  10  years  of  covered  service  (regardless  of  his  age)  must  be  at 
least  50  percent  vested  and  there  must  be  provision  for  10  percent  addi- 
tional vesting  for  each  year  of  service  thereafter. 

In  addition,  all  plans  would  have  to  meet  the  requirement  of  present 
law  that  an  employee  must  be  100  percent  vested  in  his  accrued  benefit 
when  he  attains  the  normal  or  stated  retirement  age  (or  actually 
retires). 

Service  credited  for  vesting  purposes 

Generally,  under  the  conference  substitute,  once  an  employee  be- 
comes eligible  to  participate  in  a  pension  plan,  all  his  years  of  service 
with  an  employer  (including  preparticipation  service,  and  service 
performed  before  the  effective  date  of  the  Act)  are  to  be  taken  into 
account  for  purposes  of  determining  his  place  on  the  vesting  schedule. 
However,  the  plan  may  ignore  periods  for  which  the  employee  declined 
to  make  mandatory  contributions,  and  periods  for  which  the  employer 
did  not  maintain  the  plan  or  a  predecessor  plan,  as  defined  in  Treasury 
regulations  (i.e.,  if  the  plan  provides  past  service  credits  for  purposes 
of  benefit  accrual,  it  must  also  provide  past  service  credits  for  purposes 
of  participation  and  vesting) . 

Generally,  the  plan  may  also  ignore  service  performed  before  age  22 ; 
however,  if  a  plan  elects  to  use  the  rule  of  45,  service  before  age  22  may 
be  ignored  only  if  the  employee  was  not  a  participant  in  the  plan  dur- 
ing the  years  before  age  22. 

The  plan  may  also  exclude  part-time  or  seasonal  service  (i.e., 
generally  years  when  the  employee  had  less  than  1,000  hours  of 
service). 

Also,  if  the  employee  has  had  a  "break  in  service",  his  service  per- 
formed prior  to  the  break  may  be  ignored  to  the  extent  permitted 
under  the  "break  in  service"  rules  (discussed  below). 


1  Unless  otherwise  Indicated,  the  rules  with  respect  to  vesting  appear  In  hoth  title  I  and 
title  II  of  the  conference  substitute.  Unless  otherwise  indicated,  the  regulations  with  respect 
to  vesting  are  to  be  written  by  the  Secretary  of  the  Treasury,  or  his  delegate 
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Service  performed  prior  to  January  1,  1971,  may  be  ignored 
by  the  plan,  unless  (and  until)  the  employee  has  at  least  3  years  of 
service  after  December  31, 1970. 

Year  of  service  defined 

In  general,  under  the  conference  substitute,  the  rules  with  respect  to 
"year  of  service",  seasonal  and  part-time  employees,  etc.,  are  the  same 
for  purposes  of  the  vesting  schedule  as  they  are  for  purposes  of 
participation  (i.e.,  generally  1,000  hours  of  service  except  for  seasonal 
industries,  where  the  customary  work  year  is  less  than  1,000  hours). 
However,  the  relevant  year  for  purposes  of  applying  the  vesting  sched- 
ule may  be  any  12-month  period  provided  under  the  plan  (plan  year, 
calendar  year,  etc.)  regardless  of  the  anniversary  date  of  the  par- 
ticipant's employment  (even  though  the  anniversary  date  is  the 
measuring  point  for  purposes  of  the  participation  requirements  for 
an  employee's  first  year) . 

For  purposes  of  benefit  accrual,  in  general,  the  plan  may  use  any 
definition  of  the  term  "year  of  service"  which  the  plan  applies  on  a 
reasonable  and  consistent  basis  (subject  to  Department  of  Labor  regu- 
lations). (Of  course,  the  "year"  for  benefit  accrual  purposes  cannot 
exceed  the  customary  work  year  for  the  industry  involved.)  However, 
the  plan  must  accrue  benefits  for  less  than  full  time  service  on  at  least  a 
pro  rata  basis.  For  example,  if  a  plan  requires  2,000  hours  of  service 
for  a  full  benefit  accrual  (50  weeks  of  40  hours  each)  then  the  plan 
would  have  to  accrue  at  least  75  percent  of  a  full  benefit  for  a  par- 
ticipant with  1,500  hours  of  service.  Generally,  a  plan  would  not  be 
required  to  accrue  any  benefit  for  years  in  which  the  participant  had 
less  than  1,000  hours  of  service.  In  the  case  of  industries  or  occupa- 
tions where  the  customary  year  is  less  than  1,000  hours  (for  example, 
the  tuna  fishing  industry,  or  the  winter  season  employees  of  a  ski 
lodge),  the  rules  with  respect  to  benefit  accrual  would  be  determined 
under  Department  of  Labor  regulations.  As  previously  indicated  a 
special  rule  is  provided  for  the  maritime  industries. 

Breaks  in  service 

Under  the  conference  substitute,  a  1-year  break  in  service  occurs 
in  any  calendar  year,  plan  year,  or  other  consecutive  12-month  period 
designated  by  the  plan  and  applied  on  a  consistent  basis  (and  not  pro- 
hibited under  Labor  Department  regulations)  in  which  the  employee 
has  no  more  than  500  hours  of  service.  For  example,  if  the  plan  is  on  a 
calendar  year  basis,  and  the  employee  works  1,000  hours  in  1976,  501 
hours  in  1977,  501  hours  in  1978,  and  1,000  hours  or  more  in  1979, 
the  employee  would  not  have  a  break  in  service  (although  the  plan 
would  not  be  required  to  accrue  benefits  or  give  vesting  schedule  credit 
for  1977  or  1978). 

The  rules  with  respect  to  breaks  in  service  for  vesting  and  benefit 
accrual  purposes  may  be  summarized  as  follows : 
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(1)  If  an  employee  has  a  1-year  break  in  service,  the  plan  may  re- 
quire (for  administrative  reasons)  a  1-year  waiting  period  before 
his  pre-break  and  post-break  service  must  be  aggregated  under  the 
plan.  However,  once  the  employee  has  completed  this  waiting  period, 
he  must  receive  credit  for  that  year  (for  purposes  of  vesting  and 
accrued  benefit ) . 

(2)  In  the  case  of  an  individual  account  plan  (including  a  plan 
funded  solely  by  individual  insurance  contracts,  as  well  as  a  "target 
benefit  plan'')  if  any  employee  has  a  1-year  break  in  service,  his 
vesting  percentage  in  pre-break  benefit  accruals  does  not  have  to  be 
increased  as  a  result  of  post-break  service. 

(3)  Subject  to  rules  (1)  and  (2),  once  an  employee  has  achieved 
any  percentage  of  vesting,  then  all  of  his  pre-break  and  post-break 
service  must  be  aggregated  for  all  purposes. 

(4)  For  all  nonnested  employees  (and  subject  to  rules  (1)  and 
(2)),  the  employee  would  not  lose  credits  for  pre-break  service  until 
his  period  of  absence  equaled  his  years  of  covered  service.  Under 
this  "rule  of  parity''  for  example,  if  a  nonvested  employee  had  three 
years  of  service  with  the  employer,  and  then  had  a  break  in  service 
of  2  years,  he  could  return,  and  after  fulfilling  his  1-year  reentry  re- 
quirement, he  would  have  4  years  of  covered  service,  because  his  pre- 
break  and  post -break  srevice  would  be  aggregated.2 

For  years  beginning  prior  to  the  effective  date  of  the  vesting  provi- 
sions, a  plan  may  apply  the  break-in-service  rules  provided  under  the 
plan,  as  in  effect  from  time  to  time.  However,  no  plan  amendment  made 
after  January  1,  1974,  may  provide  for  break-in-service  rules  which 
are  less  beneficial  to  any  employee  than  the  rules  in  effect  under  the 
plan  on  that  date,  unless  the  amendment  complies  with  the  break-in- 
service  rules  established  under  this  bill. 

The  principles  of  some  of  the  rules  outlined  above  may  be  illus- 
trated as  follows :  For  example,  assume  a  plan  is  on  a  calendar  year 
basis,  and  an  employee  with  a  1-year  break  in  service  reenters  employ- 
ment on  November  1,  1976,  works  200  hours  in  1976,  and  1,700  hours 
by  November  1,  1977.  In  this  case,  the  employee  would  be  eligible  to 
reenter  the  plan  on  November  1,  1977,  his  pre-break  and  post-break 
service  would  be  aggregated,  he  would  advance  one  year  on  the  vesting 
schedule  for  1977,  and  he  would  also  accrue  benefits  for  1977.  On  the 
other  hand,  if  the  employee  reentered  employment  on  March  1,  1976, 
worked  1,700  hours  before  December  31,  1976,  and  was  not  separated 
from  service  by  March  1,  1977,  he  would  be  eligible  to  reenter  the  plan 
on  March  1, 1977,  advance  one  year  on  the  vesting  schedule  for  his  1976 
service,  and  the  plan  would  have  to  provide  at  least  a  partial  benefit 
accrual  for  1976. 

Predecessor  employer 

The  rules  concerning  service  with  a  predecessor  employer  are  the 
same  for  purposes  of  vesting  and  benefit  accrual  as  the  rules  for  pur- 
poses of  participation,  discussed  above. 


■  Also,  in  the  case  of  a  defined  benefit  plan,  the  employee  would  have  at  least  3  years  of 
accrued  benefits  under  the  plan  (2  years  of  accrued,  benefits  due  to  his  pre-break  partici- 
pation and  1  year  of  benefits  accrued  with  respect  to  the  1  year  reentry  period). 
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Multiemployer  plans 

Under  the  conference  substitute,  service  with  any  employer,  for  any 
year  in  which  the  employer  is  a  member  of  the  plan,  is  to  be  counted 
for  purposes  of  vesting  as  if  all  employers  who  are  parties  to  the  plan 
were  a  single  employer. 

Permitted  forfeitures  of  vested  rights 

Under  the  conference  substitute,  except  as  outlined  below,  an  em- 
ployee's rights,  once  vested,  are  not  to  be  forfeitable  for  any  reason. 
An  employee's  rights  to  benefits  attributable  to  his  own  contributions 
may  never  be  forfeited. 

(1)  The  plan  may  provide  that  an  employee's  vested  rights  to  bene- 
fits attributable  to  employer  contributions  may  be  forfeited  on  account 
of  the  employee's  death  (unless  a  "joint  and  survivor"  annuity  is  to 
be  provided). 

(2)  Also,  the  plan  may  provide  that  payment  of  benefits  attributable 
to  employer  contributions  may  be  suspended  for  any  period  in  which 
the  employee  is  reemployed  by  the  same  employer  under  whose  plan 
the  benefits  are  being  paid  (in  the  case  of  a  single  employer  plan).  In 
the  case  of  a  multiemployer  plan,  however,  a  suspension  of  benefit  pay- 
ments is  permitted  when  the  employee  is  employed  in  the  same  in- 
dustry, in  the  same  trade  or  craft  and  also  in  the  same  geographical 
area  covered  under  the  contract,  as  was  the  case  immediately  before 
he  retired.  Regulations  with  respect  to  the  suspension  of  benefits  are 
to  be  prescribed  by  the  Department  of  Labor. 

(3)  A  plan  amendment  may  reduce  an  employee's  vested  or  non- 
vested  accrued  benefit  attributable  to  employer  contributions,  but  only 
for  the  current  year,  and  only  if  the  amendment  is  adopted  within 
2^6  months  from  the  close  of  the  plan  year  in  question  (without  regard 
to  an}'  extensions) .  In  the  case  of  a  multiemployer  plan,  the  retroactive 
amendment  may  effect  the  current  year,  and  the  two  immediately 
preceding  years  (thus,  a  multiemployer  plan  amendment  adopted  by 
December  31,  1978,  could  effect  plan  benefits  for  1976,  if  the  plan  was 
on  a  calendar  year).  However,  no  plan  amendment  which  re- 
duces accrued  benefits  is  permitted  unless  the  Secretary  of  Labor 
has  90  days  prior  notice  of  the  proposed  amendment,  and  approves  it 
(or  fails  to  disapprove  it).  No  such  approval  is  to  be  granted,  except 
to  prevent  substantial  economic  hardship,  including  a  serious  danger 
that  the  plan  will  be  terminated  unless  the  amendment  is  allowed.  In 
addition,  it  must  be  found  that  the  economic  hardship  cannot  be  over- 
come by  means  of  a  funding  variance.  Subject  to  these  rules,  no  plan 
amendment  may  retroactively  reduce  the  accrued  benefit  of  any  par- 
ticipant ( whether  or  not  that  benefit  is  vested) . 

(4)  A  plan  may  provide  that  an  employee's  rights  to  benefits  from 
employer  contributions  may  be  forfeited  where  the  employee  is  less 
than  50  percent  vested  in  these  benefits  and  withdraws  all  or  any  part 
of  his  own  mandatory  contributions  to  the  plan.  However,  the  plan 
must  also  provide  a  "buy  back"  rule,  i.e.,  that  the  employee's  forfeited 
benefits  will  be  fully  restored  if  the  employee  repays  the  withdrawn 
contributions  (with  interest  of  5-percent  per  annum,  compounded 
annually)  to  the  plan. 
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In  the  case  of  a  plan  which  does  not  provide  for  mandatory  contribu- 
tions after  the  date  of  enactment,  the  plan  may  provide,  in  this  case, 
that  the  employee  will  forfeit  a  proportionate  part  of  his  pre-date- 
of-enactment  accrued  benefits  derived  from  employer  contributions 
even  if  he  is  50  percent  or  more  vested  in  these  benefits.  Also,  the  plan 
is  not  required  to  have  a  "buy  back"  clause  with  respect  to  the  with- 
drawal of  pre-enactment  contributions.  Additional  regulations  in  this 
area  are  to  be  prescribed  by  the  Secretary  of  the  Treasury,  or  his 
delegate. 

(5)  A  plan  may  provide  for  the  "cash  out"  of  an  employee's  accrued 
benefit.  In  other  words,  the  plan  may  pay  out,  in  a  lump  sum,  the 
entire  value  of  an  employee's  vested  accrued  benefit.  (However,  port- 
ability is  available  to  the  employee  because  other  provisions  of  the  bill 
permit  the  employee  to  reinvest  in  an  individual  retirement  account 
on  a  tax-sheltered  basis.)  If  the  plan  does  make  such  a  cash-out,  then 
the  plan  would  not  be  required  to  vest  the  employee  in  his  accrued 
benefits  which  are  not  vested  at  the  time  he  separates  from  the  service, 
if  the  employee  is  later  reemployed.  (However,  the  employee's  pre- 
break  service  would  have  to  be  taken  into  account  for  all  other  pur- 
poses, subject  to  the  break-in-service  rules,  e.g.,  for  purposes  of  his 
place  on  the  vesting  schedule.) 

A  cash-out  could  be  made  from  the  plan  without  the  employee's  con- 
sent only  if  the  payment  (a)  was  made  due  to  the  termination  of  the 
employee's  participation  in  the  plan,  (b)  constituted  the  value  of  the 
employee's  entire  interest  in  the  plan,  and  (c)  did  not  exceed  an  amount 
(to  be  prescribed  in  regulations  by  the  Secretary  of  the  Treasury  or 
his  delegate),  based  on  the  reasonable  administrative  needs  of  the 
plan,  and,  in  any  event,  not  in  excess  of  $1,750  (with  respect  to  the 
value  of  the  benefit  attributable  to  the  employer's  contributions) .  Des- 
pite the  foregoing  provision,  generally,  the  conferees  prefer  that  all 
amounts  contributed  for  retirement  purposes  be  retained  and  used  for 
those  purposes.  Thus,  a  plan  could  provide  for  no  cash-out,  or  the  em- 
ployee's collective  bargaining  unit  might  wish  to  bargain  for  such  a 
provision. 

A  higher  cash-out  could  be  made  with  the  employee's  consent.  How- 
ever, even  these  voluntary  cash-outs  could  only  be  made  if  the  employee 
terminated  his  participation  in  the  plan,  or  under  other  circumstances 
to  be  prescribed  in  regulations. 

Moreover,  the  plan  must  provide,  in  all  cases  (except  where  a  dis- 
tribution equal  to  the  value  of  the  full  accrued  benefit  is  made) ,  that 
all  accrued  benefits  must  be  fully  restored  (except  to  the  extent  pro- 
vided under  the  break-in-service  rules)  if  the  employee  repays  the 
amount  of  the  cash-out,  with  interest.  Repayment  of  an  involuntary 
cash-out  would  have  to  be  allowed  under  the  plan  at  any  time  after 
the  employee  reentered  employment  under  the  plan,  and  repayment 
of  voluntary  cash-outs  would  have  to  be  allowed  under  circumstances 
to  be  prescribed  in  regulations.  However,  an  individual  account  plan 
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would  not  be  required  to  permit  repayment  after  the  employee  had  a 
one  year  break  in  service. 

Accrued  benefit 

Under  the  conference  substitute,  the  term  "accrued  benefit"  refers 
to  pension  or  retirement  benefits.  The  term  does  not  apply  to  ancillary 
benefits,  such  as  payment  of  medical  expenses  (or  insurance  premiums 
for  such  expenses),  or  disability  benefits  which  do  not  exceed  the  nor- 
mal retirement  benefit  payable  at  age  65  to  an  employee  with  com- 
parable service  under  the  plan,  or  to  life  insurance  benefits  payable  as 
a  lump  sum. 

Also,  the  accrued  benefit  does  not  include  the  value  of  the  right  to 
receive  early  retirement  benefits,  or  the  value  of  social  security  sup- 
plements or  other  benefits  under  the  plan  which  are  not  continued 
for  any  employee  after  he  has  attained  normal  retirement  age.  How- 
ever, an  accrued  benefit  may  not  be  reduced  on  account  of  increasing 
age  or  service  (except  to  the  extent  of  social  security  supplements  or 
their  equivalents). 

In  the  case  of  a  plan  other  than  a  defined  benefit  plan,  the  accrued 
benefit  is  to  be  the  balance  in  the  employee's  individual  account. 

In  the  case  of  a  defined  benefit  plan,  the  accrued  benefit  is  to  be 
determined  under  the  plan,  subject  to  certain  requirements.  In  general, 
the  accrued  benefit  is  to  be  defined  in  terms  of  the  benefit  payable  at 
normal  retirement  age.  Normal  retirement  age  generally  is  to  be  the 
age  specified  under  the  plan.  However,  it  may  not  be  later  than  age  65 
or  the  tenth  anniversary  of  the  time  the  participant  commenced  par- 
ticipation, whichever  last  occurs.  No  actuarial  adjustment  of  the  ac- 
crued benefit  would  be  required,  however,  if  an  employee  voluntarily 
postponed  his  own  retirement.  For  example,  if  the  plan  provided  a 
benefit  of  $400  a  month  payable  at  age  65,  this  same  $400  a  month  bene- 
fit (with  no  upward  adjustment)  could  also  be  paid  by  the  plan  to  an 
individual  who  voluntarily  retired  at  age  68. 

Each  defined  benefit  plan  is  to  be  required  to  satisfy  one  of  three 
accrued  benefit  tests  (which  limit  the  extent  of  "back-loading"  per- 
mitted under  the  plan) . 

The  three  percent  test. — Under  this  alternative  each  participant 
must  accrue,  for  each  year  of  participation,  at  least  3  percent  of  the 
benefit  which  is  payable  under  the  plan  to  a  participant  who  begins 
participation  at  the  earliest  possible  entry  age  and  serves  continuously 
until  age  65,  or  normal  retirement  age  under  the  plan,  whichever  is 
earlier.  This  test  is  to  be  applied  on  a  cumulative  basis  (i.e.,  any  amount 
of  "front  loading"  is  permitted).  Also,  in  the  case  of  a  plan  amend- 
ment, the  test  would  be  cumulative.  For  example,  assume  that  a  plan 
provided  a  flat  benefit  of  $200  a  month  payable  at  age  65  during  the 
first  10  years  of  an  individual's  participation,  then  amended  to  provide 
a  flat  benefit  of  $400  a  month ;  the  participant's  accrued  benefit  at  the 
end  of  his  11th  year  of  participation  would  equal  $132  (3  percent  of 
$400,  times  11  years  of  service.) 
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In  addition,  if  a  plan  elects  this  alternative,  and  if  the  plan  provides 
a  given  benefit  to  a  person  who  is  employed  when  he  attains  retirement 
age,  who  has  a  given  amount  of  service,  then  any  employee  who  has 
that  amount  of  service,  even  though  he  leaves  before  retirement  age, 
would  be  entitled  to  this  same  benefit  when  he  reaches  retirement  a^o. 
For  example,  if  the  plan  is  based  on  compensation  and  provides  a  40 
percent  of  salary  benefit  for  an  employee  who  served  at  least  20  years 
and  is  still  employed  at  age  65,  then  the  plan  must  provide  that  an 
employee  who  served  20  years  from  age  35  to  age  55  would  be  entitled 
to  that  same  40  percent  of  compensation  benefit  (beginning  at  normal 
retirement  age  or  age  65). 

133y$  percent  test. — Under  this  alternative,  the  plan  is  to  qualify 
if  the  accrual  rate  for  any  participant  for  any  later  year  is  not  more 
than  133%  percent  of  his  accrual  rate  for  the  current  year.  Thus, 
(unlike  the  House  bill)  the  conference  substitute  permits  an  unlimited 
amount  of  "front  loading"  under  this  test.  The  accrual  rate  can  be  based 
on  either  a  dollar  or  percentage  rate.  In  applying  these  rules,  a  plan 
amendment  in  effect  for  the  current  year  is  to  be  treated  as  though  it 
were  in  effect  for  all  plan  years.  (For  example,  if  a  plan  provides  a 
one  percent  rate  of  accrual  for  all  participants  in  1976,  and  is  amended 
to  provide  a  2  percent  rate  of  accrual  for  all  participants  in  1977,  the 
plan  will  meet  this  test,  even  though  2  is  more  than  1%  times  1).  Also, 
if  the  plan  has  a  scheduled  increase  in  the  rate  of  accruals,  which  will 
not  be  in  effect  for  any  participant  until  future  years,  this  scheduled 
increase  will  not  be  taken  into  account  for  purposes  of  the  backloading 
rules  until  it  actually  takes  effect.  Also,  in  applying  the  133%  percent 
test,  social  security  benefits  and  all  other  factors  used  to  compute  bene- 
fits under  the  plan  will  be  treated  as  remaining  constant,  at  current  year 
levels,  for  all  future  years. 

Pro  rata  rule. — As  a  third  alternative,  the  conference  substitute 
contains  a  modified  version  of  the  rule  contained  in  the  Senate  amend- 
ment. Under  this  test,  for  purposes  of  determining  the  accrued  bene- 
fit, the  retirement  benefit  is  to  be  computed  as  though  the  employee 
continued  to  earn  the  same  rate  of  compensation  annually  that  he  had 
earned  during  the  years  which  would  have  been  taken  into  account 
under  the  plan  (but  not  in  excess  of  10),  had  the  emplovee  retired  on 
the  date  in  question.  This  amount  is  then  to  be  multiplied  by  a  frac- 
tion, the  numerator  of  which  is  the  employee's  total  years  of  active 
participation  in  the  plan  up  to  the  date  when  the  computation  is  being 
made,  and  the  denominator  of  which  is  the  total  number  of  years  of 
active  participation  he  would  have  had  if  he  continued  Ins  employ- 
ment until  normal  retirement  age.  This  test  i*  cumulative  in  the  sense 
that  unlimited  front  loading  is  permitted.  For  purposes  of  this  test, 
social  security  benefits  and  all  other  relevant  factors  used  to  compute 
benefits  shall  be  treated  as  remaining  constant  at  current  year  levels 
for  all  future  years.  Also  for  purposes  of  this  rule  the  term  "normal 
retirement  age"  would  be  defined  as  set  forth  above,  and  the  test  would 
apply  only  to  the  benefit  payable  at,  or  after,  normal  retirement  age 
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(i.e.,  it  would  not  take  account  of  subsidized  early  retirement  (to  the 
extent  such  a  benefit  does  not  exceed  the  benefit  payable  at  normal  re- 
tirement age)  and  social  security  supplements.)3 

A  plan  is  not  to  be  treated  as  failing  to  meet  the  tests  solely  because 
the  accrual  of  benefits  under  the  plan  does  not  become  effective  until 
the  employee  has  two  continuous  years  of  service,  measured  from  the 
anniversary  date  of  employment. 

In  the  case  of  a  plan  funded  exclusively  through  the  purchase  of 
insurance  contracts,  the  accrued  benefit  is  to  be  the  cash  surrender 
value  of  the  contract  (determined  as  though  the  funding  require- 
ments with  respect  to  the  plan  had  been  fully  satisfied) . 

In  the  case  of  a  variable  annuity  plan,  the  accrued  benefit  is  to  be 
determined  in  accordance  with  regulations  to  be  prescribed  by  the 
Secretary  of  the  Treasury  or  his  delegate. 

Benefits  accrued  in  the  past 

Generally,  the  vesting  rules  of  the  conference  substitute  are  tc  apply 
to  all  accrued  benefits,  including  those  which  accrued  before  the  ef- 
fective date  of  the  provisions  (subject,  however,  to  the  break-in- 
service  rules  discussed  above).  However,  many  plans  now  in  exist- 
ence have  no  accrued  benefit  formula  for  the  past,  thus  making  it  im- 
possible in  these  cases  to  determine  what  the  employee  is  vested  in. 
To  deal  with  this  situation,  the  conference  substitute  provides  that 
the  accrued  benefit  under  a  plan  for  years  prior  to  the  effective  date 
of  the  vesting  provisions  for  any  participant  is  to  be  not  less  than 
the  greater  of  (1)  the  accrued  benefit  under  the  provisions  of  the 
plan  (as  in  effect  from  time  to  time),  or  (2)  an  accrued  benefit  which 
is  not  less  than  one-half  of  the  benefit  which  would  have  accrued  under 
one  of  the  three  back-loading  tests  described  above. 

The  plan  may  choose  which  of  the  8  standards  it  wishes  to  apply  for 
the  past  (subject  to  the  antidiscrimination  rules) ;  however,  the  same 
standard  must  be  applied  to  all  the  plan's  participants  on  a  consistent, 
basis.  The  plan  is  not  required  to  choose,  for  the  past,  the  same  test 
which  it  applies  in  the,  future. 

3  For  example,  assume  a  social  security  offset  plan  providing  a  benefit  equal  to  2  percent 
of  high-3  years  compensation  per  year  of  service  with  the  employer,  minus  30  percent  of 
the  primary  social  security  benefit,  with  a  normal  retirement  ago  uf  65.  Assume  also  an 
employee  who  began  employment  at  ape  25.  and  terminated  employment  at  age  45,  100 
percent  vested,  with  hi«h-3  years  pay  of  $19,000,  $20,000,  and  $21,000.  At  the  time  the 
employee  separates  from  service  the  primary  social  security  benefit  payable  to  him  at 
aire  05  (under  the  social  security  law  as  an  effect  when  he  terminates)  would  be  $6,000 
\\  lie  continued  to  work  with  the  employer  at  bis  same  annual  rate  of  compensation 
until  normal  retirement  age.  His  accrued  benefit  under  the  plan  would  equal  $7,100.  (If 
the  employee  had  remained  in  service  until  age  65,  he  would  have  40  years  service,  times  2 
percent  per  year  (80  percent),  times  $20,000  average  high-3  years  compensation  ($16,- 
000),  minus  30  percent  of  the  $6,000  primary  social  security  benefit  payable  to  the  em 
ployce  at  age  65  under  then  current  law  ($16,000  minus  $l.S0O  equals  $14,200)  times 
20/40tlis   (20  years  of  service  over  40  total  years  from  age  25  to  age  65)  equals  $7,100.) 

In  the  case  of  a  plan  amendment,  the  rule  would  work  as  follows.  Assume  an  in- 
dividual begins  participation  at  age  25  in  a  plan  which  provides  1  percent  of  high-three- 
years  pay  during  his  first  10  years  of  service.  In  the  11th  year  the  plan  amends  to  pro- 
vide 2  pe'reent  of  pay  for  all  future  vears  of  service.  The  employee  separates  from  service 
it  tbe  end  of  the  11th  vear  (and  is  100  percent  vested).  His  accrued  benefit  would  equal 
19.25  percent  of  average  high-three-years  pay  (10  (years  of  participation)  times  1  per 
cent  per  year.  30  (vears  of  projected  participation)  times  2  percent  per  year,  times 
ll/40ths  (11  years  of  participation  over  40  total  years  between  age  25  and  age  65)). 
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Changes  in  vesting  schedule 

The  conference  substitute  provides  that  if,  at  any  time  in  the  future, 
the  plan  changes  its  vesting  schedule,  the  vesting  percentage  for  each 
participant  in  his  accrued  benefit  accumulated  to  the  date  when  the 
plan  amendment  is  adopted  (or  the  date  the  amendment  becomes  effec- 
tive, if  later)  cannot  be  reduced  as  a  result  of  the  amendment.  In  addi- 
tion, as  a  further  protection  for  long  service  employees,  any  participant 
witn  at  least  o  veal's  01  service  may  elect  to  remain  under  the  pie- 
amendment  vesting  schedule  with  respect  to  all  of  his  benefits  accrued 
both  before  and  after  the  plan  amendment. 

Allocations  between  employee  and  employer  contributions 

The  House  bill  and  the  Senate  amendment  are  quite  similar  in  the 
rules  they  apply  in  allocating  contributions  between  those  made  by  the 
employee  and  the  employer  and  the  conference  substitute  follows  the 
House  bill  as  to  technical  matters  in  the  case  of  this  provision.  In  ad- 
dition, the  substitute  makes  a  clarifying  amendment  which  provides 
(in  the  case  of  a  defined  benefit  plan) ,  that  the  accrued  benefit  attribu- 
table to  employee  contributions  can  never  be  less  than  the  sum  of  those 
contributions  (computed  without  interest).  This  assures  that  the  em- 
ployee will  at  least  be  vested  in  his  own  contributions  to  the  plan,  on 
a  dollar-for-dollar  basis.  (Thus,  for  example,  in  the  case  of  an  individ- 
ual insurance  contract,  employer  contributions  to  the  plan  must  at 
least  absorb  the  load  factor,  but,  of  course,  payment  of  the  load  factor 
by  the  employer  would  not  cause  the  plan  to  be  treated  as  a  plan  which 
was  not  funded  solely  through  the  purchase  of  insurance  contracts. 

Discrimination 

Under  the  conference  substitute  the  rules  of  the  House  bill  are 
adopted  with  respect  to  the  relationship  of  the  minimum  vesting  stand- 
ards of  the  bill  to  the  antidiscrimination  rules  of  present  law  (sec.  401 
(a)  (4)  of  the  Internal  Revenue  Code) .  In  general,  a  plan  which  meets 
the  vesting  requirements  provided  in  this  substitute  is  not  to  be  con- 
sidered as  discriminatory,  insofar  as  its  vesting  provisions  are  con- 
cerned, unless  there  is  a  pattern  of  abuse  under  the  plan  (such  as  the 
firing  ot  employees  neiore  tneir  accrued  benefits  vest;  or  there  has  been 
(or  there  is  reason  to  believe  there  will  be),  an  accrual  of  benefits  or 
forfeitures  tending  to  discriminate  in  favor  of  employees  who  are  of- 
ficers, shareholders  or  who  are  highly  compensated. 

In  the  past,  however,  the  law  in  this  aiea  has  been  administered  on  a 
case-by-case  basis,  without  uniform  results  in  fact  situations  of  a 
similar  nature.  As  a  result,  except  in  cases  where  actual  misuse  of  the 
plan  occurs  in  operation,  the  Internal  Revenue  Service  is  directed  not 
to  require  a  vesting  schedule  more  stringent  than  40  percent  vesting 
after  4  years  of  employment  with  5  percent  additional  vesting  for  each 
of  the  next  2  years,  and  10  percent  additional  vesting  for  each  of  the 
following  five  years.  Also,  this  more  rapid  vesting  would  generally  not 
be  required  except  in  a  case  where  the  rate  of  likely  turnover  for  offi- 
cers, shareholders,  or  highly  compensated  employees  was  substantially 
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less  (perhaps  as  much  as  50  percent  less)  than  the  rate  of  likely  turn- 
over for  rank-and-file  employees.  Of  course,  where  there  is  a  pattern 
of  firing  employees  to  avoid  vesting,  the  limitations  described  above 
would  not  apply.  Also,  it  generally  is  not  intended  that  any  plan  (or 
successor  plan  of  a  now  existing  plan)  which  is  presently  under  a  more 
rapid  vesting  schedule  should  be  permitted  to  cut  back  its  vesting 
schedule  as  a  result  of  this  statement. 

In  addition,  the  conferees  have  directed  the  joint  pension  task  force 
study  group  to  examine  problems  of  the  interrelationship  of  the  vest- 
ing and  the  antidiscrimination  rules  carefully.  The  conferees  also  ex- 
pect the  Treasury  or  the  Internal  Revenue  Service  to  supply  informa- 
tion with  respect  to  patterns  of  benefit  loss  for  different  categories  of 
plans  (as  designated  by  the  task  force)  under  the  minimum  vesting 
schedules  prescribed  under  this  legislation,  and  such  other  information 
as  the  task  force  study  group  may  require.  In  other  words,  the  experi- 
mental rules  outlined  above  (40  percent  vesting  after  4  years,  etc.)  are 
intended  to  apply  only  until  the  responsible  congressional  committees 
can  review  the  situation  after  receiving  the  report  of  the  task  force 
study  group. 

Moreover,  the  conferees  intend  that  the  antidiscrimination  rules 
of  present  law  in  areas  other  than  the  vesting  schedule  are  not  to  be 
changed.  Thus,  the  present  antidiscrimination  rules  with  respect  to 
coverage,  and  with  respect  to  contributions  and  benefits  are  to  remain 
in  eil'ect.  Also,  the  antidiscrimination  rules  ma}7  be  applied  with  respect 
to  benefit  accruals. 

The  conference  substitute  contains  a  technical  rule  to  be  applied  in 
the  case  of  target  benefit  plans  (and  other  defined  contribution  plans), 
which  provides  that  regulations  may  establish  reasonable  earnings 
assumptions  and  other  factors  for  these  plans  in  order  to  prevent 
discrimination. 

Plan  termination 

Under  the  conference  substitute,  as  under  present  law,  all  accrued 
benefits  in  a  qualified  pension  plan  must  become  fully  vested  (in  ac- 
cordance with  the  rules  of  the  bill  concerning  allocation  of  assets  upon 
plan  termination  and  to  the  extent  then  funded)  in  the  event  of  a  plan 
termination,  or  the  complete  discontinuance  of  contributions  under  the 
pension  plan.  Under  the  substitute,  this  rule  is  no  longer  to  apply  to 
cases  where  employers  have  not  made  contributions  to  plans  covered 
under  the  funding  requirements  of  the  bill,  because  the  bill  reaches 
this  problem  by  imposing  an  excise  tax  on  underfunding.  However, 
the  rule  of  full  immediate  vesting  is  still  to  apply  in  the  case  of  a 
termination,  or  partial  termination  of  a  plan,  and  in  the  case  of  the 
discontinuance  of  contributions  to  plans  which  are  not  subject  to  the 
new  funding  requirements  (e.g.,  profit-sharing  plans,  church  plans, 
and  government  plans).  Also,  the  substitute  contains  a  provision  to 
make  clear  that  the  vesting  requirements  under  the  bill  are  not  in- 
tended to  operate  to  overturn  rules  which  require  that,  in  the  event 
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of  plan  termination,  the  benefits  under  the  plan  are  not  to  be  dis- 
tributed in  a  manner  that  discriminates  in  favor  of  officers,  sham- 
holders,  or  highly  compensated  employees. 

Class  year  plans 

Under  the  substitute,  the  minimum  vesting  requirements  are  satis- 
fied in  the  case  of  a  class  year  plan  if  the  plan  provides  for  100  percent 
vesting  of  the  benefits  derived  from  employer  contributions  within  5 
years  after  the  end  of  the  plan  year  for  winch  the  contributions  were 
made.  Also,  under  the  substitute,  forfeitures  with  respect  to  employer 
contributions  would  be  permitted  on  a  class-year-by-class-year  basis, 
for  any  year  for  which  the  employee  withdraws  his  own  mandatory 
contributions  to  the  plan,  if  he  is  less  than  50  percent  vested  with 
respect  to  that  year,  For  purposes  of  these  rules,  withdrawals  will  be 
applied  to  the  earliest  year  for  which  the  employee  has  made  contri- 
butions which  have  not  yet  been  withdrawn. 

Recordkeeping  requirements 

Under  the  conference  substitute,  in  the  case  of  a  single  employer 
plan,  the  employee,  once  each  year,  is  to  be  entitled  to  request  his 
plan  administrator  to  furnish  a  statement  as  to  his  vesting  and  ac- 
crued benefit  status.  A  similar  statement  is  to  be  supplied  automatic- 
ally when  a  vested  employee  terminates  his  coverage  under  the  plan.  In 
the  case  of  multiemployer  pians,  the  recordkeeping  and  information 
supplying  duties  are  to  be  performed  by  the  plan  administrator  and, 
to  the  maximum  extent  practicable  (in  light  of  their  different  cir- 
cumstances), multiemployer  plans  are  to  meet  the  same  standards  in 
this  area  as  single  employer  plans  (in  accordance  with  regulations  to 
be  prescribed  by  the  Secretary  of  Labor  or  his  delegate). 

Variations 

Under  the  conference  substitute,  a  variation  is  to  be  available  witli 
respect  to  the  vesting  schedule  (for  benefits  attributable  to  employer 
contributions)  and  the  accrued  benefit  rules  for  plans  in  existence  on 
January  1,  1974.  Under  this  procedure,  a  variation  is  to  be  allowed 
only  if  it  is  found  by  the  Secretary  of  Labor  that  application  of  the 
rules  of  the  bill  would  increase  the  cost  of  the  plan  to  such  an  extent 
that  there  would  be  a  substantial  danger  that  the  plan  would  be 
terminated,  or  that  there  would  be  a  substantial  reduction  in  benefits 
provided  under  the  plan,  or  in  the  compensation  of  the  employees. 
Also,  it  would  have  to  be  determined  that  the  application  of  the  vest- 
ing schedule  requirements,  or  accrued  benefit  requirements,  or  discon- 
tinuance of  the  plan,  would  be  adverse  to  the  interest  of  the  plan  par- 
ticipants as  a  whole.  Finally,  it  would  have  to  be  determined  that  the 
hardship  described  above,  could  not  be  sufficiently  mitigated  by  the 
granting  of  a  funding  variance. 

The  variation  with  respect  to  benefit  accruals  is  not  to  apply  for  any 
year  except  years  (not  in  excess  of  7)  during  which  the  variation  is  in 
effect.  (For  example,  there  could  be  not  variation  with  respect  to  the 
rules  for  benefits  accrued  in  the  past.) 

No  plan  may  receive  a  vesting  variation  unless  application  is  made 
(in  accordance  with  regulations  to  be  prescribed  by  the  Secretary  of 
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Labor  or  his  delegate)  within  two  years  after  the  date  of  enactment  of 
this  bill.  The  variation  would  be  granted  for  an  initial  period  not  to 
exceed  4  years.  Plans  can  receive  one  additional  variation  (for  a  period 
not  to  exceed  3  years),  but  application  for  the  additional  variation 
would  have  to  be  made  at  least  one  year  prior  to  the  expiration  of  the 
initial  variation  period. 

During  the  period  when  a  variation  is  in  effect,  there  can  be  no 
plan  amendment  which  has  the  effect  of  increasing  plan  liabilities  be- 
cause of  benefit  increases,  changes  in  accruals,  or  changes  in  the  rate 
of  vesting,  except  to  a  de  minimis  extent  (in  accordance  with  regu- 
lations to  be  prescribed  by  the  Secretary  of  Labor). 

Amounts  designated  as  employee  contributions 

To  clarify  present  law,  the  substitute  provides  that  amounts  con- 
tributed to  a  qualified  plan  in  taxable  years  beginning  after  December 
31,  1973,  are  to  be  treated  as  employee  contributions  if  they  are  desig- 
nated as  employee  contributions  under  the  plan.  This  rule  does  not 
apply,  however,  to  government  "'pick-up"  plans,  where  the  contribu- 
tion is  paid  by  the  government,  with  no  withholding  from  the  em- 
ployee's salary,  and  these  amounts  would  be  treated  as  employer  con- 
tributions, no  matter  how  designated  under  the  plan. 

Joint  and  survivor  annuities 

Under  the  conference  substitute,  when  a  plan  provides  for  a  retire- 
ment benefit  in  the  form  of  an  annuity,  and  the  participant  has  been 
married  for  the  one-year  period  ending  on  the  annuity  starting  date, 
the  plan  must  provide  for  a  joint  and  survivor  annuity.  The  survivor 
annuity  must  be  not  less  than  half  of  the  annuity  payable  to  the  par- 
ticipant during  the  joint  lives  of  the  participant  and  his  spouse. 

In  the  case  of  an  employee  who  retires,  or  wTho  attains  the  normal  re- 
tirement age,  the  joint  and  survivor  provision  is  to  apply  unless  the 
employee  elected  otherwise. 

In  the  case  of  an  employee  who  is  eligible  to  retire  prior  to  the 
normal  retirement  age  under  the  plan,  and  who  does  not  retire,  the 
joint  and  survivor  provisions  need  not  be  applicable  under  the  plan, 
unless  the  employee  made  an  affirmative  election.  Moreover,  the  plan 
need  not  make  this  option  available  until  the  employee  is  within  10 
years  of  normal  retirement  age.  (Of  course,  a  plan  may  provide  that 
a  joint  and  survivor  annuity  is  to  be  the  only  form  of  benefit  payable 
under  the  plan,  and  in  this  case,  no  election  need  be  provided.) 

These  rules  should  help  to  avoid  the  situation  where  an  employee 
who  had  not  yet  retired  might  have  his  own  retirement  benefit  re- 
duced as  a  result  of  inaction  on  his  part  and  should  also  help  to  prevent 
advei-se  selection  as  against  the  plan. 

The  employee  is  to  be  afforded  a  reasonable  opportunity,  in  accord- 
ance with  regulations,  to  exercise  his  election  out  of,  (or,  before 
normal  retirement  age,  possibly  into)  the  joint  and  survivor  provision 
before  the  annuity  starting  date  (or  before  he  becomes  eligible  for 
early  retirement).  The  employee  is  to  be  supplied  with  a  written  ex- 
planation of  the  joint  and  survivor  provision,  explained  in  layman's 
language,  as  well  as  the  practical  (dollar  and  cents)  effect  on  him 
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(and  his  or  her  spouse)  of  making  an  election  either  to  take  or  not  to 
take  the  provision.  At  the  same  time,  regulations  in  this  area  should 
take  cognizance  of  the  practical  difficulties  which  certain  industries 
(particularly  those  having  multiemployer  plans)  may  have  in  con- 
tacting all  of  their  participants. 

To  prevent  adverse  selection  the  plan  may  provide  that  any  elec- 
tion, or  revocation  of  an  election,  is  not  to  become  effective  if  the  par- 
ticipant dies  within  some  period  of  time  (not  in  excess  of  two  years)  of 
the  election  or  revocation  (except  in  the  case  of  accidental  death 
where  the  accident  which  causes  death  occui-s  after  the  election). 

Also,  the  conferees  agree  with  the  statements  in  the  Ways  and  Means 
Committee  report  (No.  93-807)  to  the  effect  that  the  bill  does  not  re- 
quire the  plan  to  "subsidize"  the  joint  and  survivor  feature  (although 
the  plan  is  permitted  to  do  so)  and  that  plans  may  make  reasonable 
actuarial  adjustments  to  take  account  of  the  possibility  that  total  costs 
of  the  plan  otherwise  might  be  increased  because  of  adverse  selection. 

Alienation 

Under  the  conference  substitute,  a  plan  must  provide  that  benefits 
under  the  plan  may  not  be  assigned  or  alienated.  However,  the  plan 
may  provide  that  after  a  benefit  is  in  pay  status,  there  mav  be  a  volun- 
tary revocable  assignment  (not  to  exceed  10  percent  of  any  benefit 
payment)  by  an  employee  which  is  not  for  purposes  of  defraying  the 
administrative  costs  of  the  plan.  For  purposes  of  this  rule,  a  garnish- 
ment or  levy  is  not  to  be  considered  a  voluntary  assignment.  Vested 
benefits  may  be  used  as  collateral  for  reasonable  loans  from  a  plan, 
where  the  fiduciary  requirements  of  the  law  are  not  violated.4 

Social  security  benefits  of  terminated  participants 

The  conference  substitute  codifies  the  current  administrative  prac- 
tice which  provides  that  qualified  plans  may  not  use  increases  in  social 
security  benefits  or  wage  base  levels  to  reduce  employee  plan  benefits 
that  are  already  in  pay  status.  A  similar  protection  is  also  extended 
against  reductions  in  plan  benefits  where  social  security  benefit  levels 
(or  wage  base  levels)  are  increased  after  the  individuals  concerned  are 
separated  from  service  prior  to  retirement.  This  requirement  also  ap- 
plies to  plans  covered  under  title  I  (even  if  the  plan  is  not  qualified). 
A  similar  principle  will  apply  in  the  case  of  an  individual  receiving 
disability  benefits  under  social  security  and  also  under  an  employer 
plan. 

Integration  vjith  Social  Security 

As  discussed  above,  title  I  and  title  II  of  the  conference  substitute 
provide  that  plans  may  not  use  increases  in  social  security  benefit 
levels  to  decrease  plan  benefits  in  the  case  of  retirees,  or  individuals  who 
separate  from  service  prior  to  retirement.  The  conference  substitute 
also  provides  (consistent  with  the  Ways  and  Means  Committee  report ) 
for  a  two-year  study,  by  the  Congress,  of  the  issues  involved  in  the 
integration  of  private  pension  plans  with  social  security. 

Consequently,  the  substitute  provides,  in  effect,  that  until  July  1, 
1976,  pension  plans  may  not  increase  their  level  of  integration  by  tak- 

*  This  rule  will  not  apply  to  irrevocable  assignments  made  before  the  date  of  enactment 
and  the  plan  provision  required  under  this  rule  need  not  be  adopted  prior  to  January  1, 
1976  (so  long  as  the  plan  compiles  with  the  substance  of  this  rule  after  enactment). 
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ing  into  account  changes  in  the  social  security  wage  base,  or  in  social 
security  benefit  levels  after  1971.  Thus,  in  general,  plans  may  integrate 
in  accordance  with  Rev.  Rul.  71-146.  1971-2  C.B.  187.  (For  example, 
an  excess  plan  would  integrate  in  accordance  with  section  3  of  that 
ruling,  and  the  tables  set  forth  therein.)  Of  course,  plans  which  do 
not  satisfy  the  integration  requirements  as  to  form,  but  do  in  opera- 
tion satisfy  the  requirements  of  Rev.  Rul.  771-446,  will  be  permitted 
to  integrate  under  the  conference  substitute. 

Certain  plans,  which  are  currently  integrated  above  1971  levels,  are 
permitted  to  retain  their  current  levels  of  integration  (as  in  effect 
on  June  27.  1974),  but  would  not  be  permitted  an  increase.  (For  ex- 
ample, a  unit  benefit  excess  plan  which  now  provides  1  percent  of  pay 
in  excess  of  $11,000  per  year  of  future  service  could  remain  at  this 
level,  but  could  not  change  to  take  account  of  a  wage  base  higher  than 
$11,000.) 

To  prevent  undue  hardship,  in  the  case  of  plans  which  are  auto- 
matically keyed  to  changes  in  the  social  security  wage  base  or  benefit 
levels  (for  example,  a  unit  benefit  excess  plan  now  at  the  $13,200 
wage  base  in  effect  on  June  27, 1974) .  the  plan  is  not  required  to  amend 
until  June  30,  1975,  but  any  such  amendment  must  be  retroactive  to 
January  1. 1975.  and  must  provide  that  the  plan  does  not  take  account 
of  any  changes  in  the  social  security  wage  base  or  in  social  security 
benefit  levels  which  may  occur  after  June  27, 1974. 

For  purposes  of  the  rules  with  respect  to  retirees,  or  other  individ- 
uals who  have  separated  from  service,  any  change  in  the  plan  after 
June  30,  1976.  which  takes  account  of  the  increases  in  the  social 
security  wage  base  or  benefit  levels  which  are  temporarily  frozen 
under  these  provisions,  may  not  be  used  to  reduce  plan  benefits  other- 
wise payable  to  individuals  who  retire,  or  separate  from  service,  be- 
tween June  27, 1974  and  June  30, 1976. 

Payment  of  benefits 

Under  the  conference  substitute,  a  plan  is  generally  required  to 
commence  benefit  payments  (unless  the  participant  otherwise  elects) 
not  later  than  the  60th  day  after  the  close  of  the  plan  year  in  which 
the  latest  of  the  following  events  occurs: 

(1)  the  participant  attains  age  65  (or  any  earlier  normal  retire- 
ment age  specified  under  the  plan). 

_     ten  years  have  elapsed  from  the  time  the  participant  com- 
menced participation  in  the  plan,  or 

(3)  the  participant  terminates  his  service  with  the  employer. 
Also,  if  the  plan  permits  an  employee  who  has  not  separated  from 
sen-ice  to  receive  a  subsidized  early  retirement  benefit  if  he  meets  cer- 
tain age  and  service  requirements,  the  plan  must  also  permit  an  em- 
ployee who  fulfills  the  service  requirement,  but  separates  from  service 
before  he  meets  the  ajje  requirement,  to  receive  benefit  payments,  on  an 
actuarially  reduced  basis,  when  the  separated  employee  meets  the  age 
requirement.  For  example,  if  the  plan  provides  a  benefit  of  $100  a 
month  at  a.<re  65,  or  at  age  55  for  emplovees  with  30  years  of  service 
who  are  still  employed  on  their  55th  birthday,  then  an  employee  who 
separates  from  service  at  age  50  with  30  years  service,  would  have  the 
right  to  draw  down  an  actuarially  reduced  benefit   (perhaps  $50  a 
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month)  at  age  55.  The  actuarial  adjustments  are  to  be  made  in  accord- 
ance with  regulations  to  be  prescribed  by  the  Secretary  of  the  Treas- 
ury, or  his  delegate. 

Comparability  of  plans  having  different  vesting  p?'ovisio?is  under  the 
antidiscrimination  rules 
The  conference  substitute  provides  that  highly  mobile  employees, 
such  as  engineers,  are  permitted  to  trade  off  high  benefits  which  might 
be  available  under  one  retirement  plan  of  their  employer  for  their 
right  to  participate  in  another  plan  with  lower  benefits,  but  more  rapid 
vesting. 

Protection  of  pension  rights  under  Government  contracts 

Under  the  conference  substitute,  the  Secretary  of  Labor  is  to  under- 
take a  study  of  steps  which  can  be  taken  to  ensure  that  professional, 
scientific,  technical,  and  other  personnel  employed  under  Federal  con- 
tracts are  protected  against  loss  of  their  pensions  resulting  from  job 
transfers  or  loss  of  employment.  The  Secretary  of  Labor  is  to  report 
to  Congress  on  this  subject  within  two  years  after  the  date  of  enact- 
ment of  the  bill  and  is,  if  feasible,  to  develop  recommendations  for 
Federal  procurement  regulations  to  safeguard  pension  rights  in  the 
situations  in  question  within  one  year  after  filing  his  report.  These 
regulations  are  to  become  effective  unless  either  House  of  Congress 
adopts  a  resolution  of  disapproval  within  120  days  after  the  proposed 
regulations  are  submitted  to  the  Congress.  Any  such  disapproval  is  to 
be  referred  to  the  Labor  Committee  of  the  relevant  House. 

Effective  dates 

The  effective  dates  of  the  provisions  with  respect  to  participation 
and  vesting  are  discussed  above  under  "Participation  and  Coverage." 

IV.  Funding  (Secs.  301-306,  1013,  and  1014  of  the  Bill  axd  Secs. 
412, 413,  and  4971  of  the  Internal  Revenue  Code) 

The  House  bill  would  provide  new  minimum  funding  standards 
for  plans  of  employers  (or  employee  organizations)  in  interstate 
commerce  (title  I)  and  for  tax-qualified  plans  (title  II).  Under  the 
House  version  of  the  bill,  the  new  minimum  funding  standard  would 
require  that  currently-created  costs  be  funded  currently,  and  that 
costs  attributable  to  already  existing  liabilities,  past  service  liabilities 
created  under  plan  amendments,  and  experience  losses  be  amortized 
over  stated  periods  of  time.  The  House  funding  standards  generally 
are  based  on  accrued  liabilities  and  not  only  on  vested  liabilities.  How- 
ever, if  the  funding  requirements  are  higher  under  a  second  general 
standard  which  is  based  on  "vested"  liabilities,  this  standard  would 
apply  in  lieu  of  the  other  rules.  Where  the  funding  requirements 
would  create  financial  hardship,  and  certain  standards  are  met,  the 
Secretary  of  the  Treasury  or  Secretary  of  Labor  could  permit  variances 
in  meeting  the  funding  requirements. 

The  Senate  amendment  is  basically  similar  to  the  House  bill,  but 
differs  somewhat  with  respect  to  some  of  the  periods  of  time  allowed 
for  amortizing  past  service  cost  and  with  respect  to  several  technical 
provisions.  Also,  the  Senate  amendment  does  not  include  a  second 
general  funding  standard  based  upon  "vested"  liabilities. 
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Generally,  the  conference  substitute  follows  the  House  bill  with 
respect  to  amortization  periods  and  with  respect  to  technical  aspects, 
but  modifies  the  House  bill  in  other  respects. 

General  rule  as  to  funding 

The  conference  substitute  establishes  new  minimum  funding  re- 
quirements for  plans  of  employers  and  unions  in  or  affecting  interstate 
commerce  (title  I)  and  qualified  plans  (title  II)  so  these  plans  will 
accumulate  sufficient  assets  within  a  reasonable  time  to  pay  benefits  to 
covered  employees  when  they  retire.  Of  course,  contributions  generally 
may  be  greater  than  these  minimum  requirements  if  the  employer  so 
desires.  (However,  there  may  be  limits  on  the  ability  to  currently  de- 
duct these  larger  contributions,  under  the  tax  laws.)  The  new  require- 
ments generally  are  not  to  apply  to  profit-sharing  or  stock  bonus  plans, 
governmental  plans,  certain  church  plans,  plans  with  no  employer 
contributions,  and  certain  insured  plans.  Under  the  tax  provisions, 
once  a  plan  or  trust  has  been  tax  qualified,  the  minimum  funding  re- 
quirements will  apply,  and  they  are  to  continue  to  apply  to  the  plan 
or  trust,  even  if  it  later  loses  its  qualified  status.  If  a  plan  loses  its 
qualified  status,  the  deduction  rules  for  nonqualified  plans  are  to  apply 
even  though  the  minimum  funding  standard  continues  to  apply  to  the 
plan. 

Generally,  under  the  new  funding  requirements,  the  minimum 
amount  that  an  employer  is  to  contribute  annually  to  a  defined  benefit 
pension  plan  includes  the  normal  costs  of  the  plan  plus  amortization  of 
past  service  liabilities,  experience  losses,  etc.  Except  as  described  below 
(under  "Variances — alternative  funding  methods"),  minimum  amor- 
tization payments  required  by  the  conference  substitute  are  calculated 
on  a  level  payment  basis — including  interest  and  principal — over 
stated  periods  of  time  and  are  based  on  all  accrued  liabilities.  General- 
ly, initial  past  service  liabilities  and  past  service  liabilities  arising 
under  plan  amendments  are  to  be  amortized  over  no  more  than  30 
years  (40  years  for  the  unfunded  past  service  liabilities  on  the  effective 
date  of  these  new  funding  rules,  in  the  case  of  existing  plans),  and 
experience  gains  and  losses  are  to  be  amortized  over  no  more  than  15 
years.  However,  generally  experience  gains  and  losses  need  not  be  cal- 
culated more  often  than  every  three  yeais.  With  respect  to  multiem- 
ployer plans,  past  service  liabilities  generally  may  be  amortized  over 
no  more  than  40  vears,  and  experience  losses  over  no  more  than  20 
years.  Following  the  Senate  amendment,  the  conference  substitute  does 
not  include  a  second  general  minimum  funding  standard  based  only  on 
"vested"  liabilities. 

If  an  emplover  would  otherwise  incur  substantial  business  hardship, 
and  if  application  of  the  minimum  funding  requirements  would  be 
adverse  to  plan  participants  in  the  aggregate,  the  Internal  Kevenue 
Service  may  waive  the  requirement  of  current  payment  of  part  or  all 
of  a  year's  contributions  of  normal  costs,  and  amounts  needed  to  amor- 
tize past  service  liabilities  and  experience  losses.  This  waiver  is  to  be 
available  for  single  employer  and  multiemployer  plans.  The  amount 
waived  (plus  interest)  is  to  be  amortized  not  less  rapidly  than  ratably 
(including  interest)  over  15  years,  and  no  more  than  5  waivers  may  be 
granted  for  any  15  consecutive  years.  Also,  the  Secretary  of  Labor  may 
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extend  the  amortization  period  for  amortization  of  past  service  costs 
up  to  an  additional  10  years,  on  a  showing  of  economic  hardship. 

For  money  purchase  pension  plans,  the  minimum  amount  that  an 
employer  is  to  annually  contribute  to  the  plan  generally  is  the  amount 
that  must  be  contributed  for  the  year  under  the  plan  formula.  For 
purposes  of  this  rule,  a  plan  (for  example,  a  so-called  Taft-Hartley 
plan)  which  provides  an  agreed  level  of  benefits  and  a  specified  level 
of  contributions  during  the  contract  period  is  not  to  be  considered  a 
money  purchase  plan  if  the  employer  or  his  representative  participated 
in  the  determination  of  the  benefits.  On  the  other  hand,  a  "target 
benefit  plan"  is  to  be  treated  as  a  money  purchase  plan  for  purposes  of 
the  minimum  funding  rules. 

Under  the  new  funding  rules,  generally  each  covered  plan  is  to 
maintain  a  new  account  called  a  "funding  standard  account.'1  This 
account  is  to  aid  both  the  taxpayer-employer  and  the  Government  in 
administering  the  minimum  funding  rules.  The  account  also  is  used  to 
assure  that  a  taxpayer  who  has  funded  more  than  the  minimum 
amount  required  is  properly  credited  for  that  excess  and  for  the  inter- 
est earned  on  the  excess.  Similarly,  where  a  taxpayer  has  paid  too  little, 
the  account  is  to  assist  in  enforcing  the  minimum  funding  standard. 
and  to  assure  that  the  taxpayer  is  charged  with  interest  on  the  amount 
of  underfunding. 

Each  year  the  funding  standard  account  is  to  be  charged  with  the 
liabilities  which  must  be  paid  to  meet  the  minimum  funding  standard. 
Also,  each  year  the  funding  standard  account  is  to  be  credited  with 
contributions  under  the  plan  and  with  any  other  decrease  in  liabilities 
(such  as  amortized  experience  gains).  If  the  plan  meets  the  minimum 
funding  requirements  as  of  the  end  of  each  year,  the  funding  standard 
account  will  show  a  zero  balance  I  or  a  positive  balance,  if  the  employer 
has  contributed  more  than  the  minimum  required).  If  the  minimum 
contributions  have  not  been  made,  the  funding  standard  account  will 
show  a  deficiency  (called  an  "accumulated  funding  deficiency").  If 
there  is  an  accumulated  funding  deficiency,  an  excise  tax  is  to  be  im- 
posed on  the  employer  who  is  responsible  for  making  contributions  to 
the  plan.  Also,  the  responsible  employer  may  be  subject  to  civil  action 
in  the  courts  on  failure  to  meet  the  minimum  funding  standards. 

The  differences  between  the  House  bill  and  the  conference  substitute 
are  described  below. 

Additional  funding  standard 

The  conference  substitute,  following  the  Senate  amendment,  does 
not  include  an  additional  funding  standard  which  would  require  a  con- 
tribution of  the  first  year's  Payment  under  a  20-year  amortization 
schedule  of  unfunded  vested  liabilities. 

Reasonable  actuarial  assumptions 

The  conference  substitute  combines  the  rules  relating  to  actuarial 
assumptions  of  the  House  bill  and  of  the  Senate  amendment  and  re- 
quires that,  for  purposes  of  the  minimum  funding  standard,  all  plan 
costs,  liabilities,  rates  of  interest-  and  other  factors  under  the  plan  are 
to  be  determined  on  the  basis  of  actuarial  assumptions  and  methods 
which,  in  the  aggregate,  are  reasonable.  Actuarial  assumptions  are  to 
take  into  account  the  experience  of  the  plan  and  reasonable  expecta- 
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tions.  These  assumptions  are  expected  to  take  into  consideration  past 
experience  as  well  as  other  relevant  factors. 

In  addition,  under  the  conference  substitute,  the  actuarial  assump- 
tions in  combination  are  to  offer  the  actuary's  best  estimate  of  antici- 
pated experience  under  the  plan.  The  conferees  intend  that  under  this 
provision  a  single  set  of  actuarial  assumptions  will  be  required  for  all 
purposes  (e.g.,  for  the  minimum  funding  standard,  reporting  to  the 
Department  of  Labor  and  to  participants  and  beneficiaries,  financial 
reporting  to  stockholders,  etc.) . 

Treatment  of  certain  changes  as  experience  gains  or  losses 

The  House  bill  does  not  indicate  how  funding  is  to  be  provided 
where  there  is  a  change  in  liabilities  arising  from  changes  in  actuarial 
assumptions  used.  The  Senate  amendment  would  include  such  changes 
in  liabilities  as  experience  gains  or  losses.  Under  the  conference  sub- 
stitute, changes  in  plan  liabilities  resulting  from  changes  in  actuarial 
assumptions  are  to  be  amortized  over  a  30-year  period. 

Definition  of  experience  gain  or  loss 

Under  the  conference  substitute  (following  title  II  of  the  House 
bill  and  the  Senate  amendment)  experience  gain  or  loss  is  the  differ- 
ence between  the  anticipated  experience  of  the  plan  and  the  actual 
experience. 

The  conferees  understand  that  certain  plans  are  maintained  pursuant 
to  collectively  bargained  agreements  which  provide  for  a  predeter- 
mined level  of  contributions  over  a  period  longer  than  12  months, 
such  as  a  specified  dollar  amount  per  hour  of  covered  service  by  an 
employee  or  a  specified  dollar  amount  per  ton  of  coal  mined.  It  is 
intended  that,  for  the  funding  requirements  to  be  workable  in  these 
cases,  employers  generally  must  be  allowed  to  base  their  contributions 
on  the  bargained  and  agreed  upon  basis  during  the  period  to  which 
the  collective  bargaining  agreement  relates  (but  generally  for  not  more 
than  three  years) .  Under  such  a  plan,  if  the  actuarial  assumptions  were 
reasonable  and  the  actuarial  calculations  were  correct  as  of  the  begin- 
ning of  the  term  of  the  agreement,  and  the  agreed  upon  contributions 
were  made  when  required  during  the  term  of  the  agreement,  it  is 
intended  that  there  would  be  no  deficiency  in  the  funding  standard 
account  for  the  term  of  the  collect ivelv  bargained  agreement  (limited 
as  indicated  above^.  This  would  be  the  case  even  if  the  amount  of 
contributions  were  less  than  what  was  reasonably  expected  at  the 
beginning  of  the  term  of  the  agreement  (for  example,  because  the  hours 
worked  or  the  tons  of  coal  mined  were  less  than  reasonably  antic- 
ipated). In  this  case,  it  is  expected  that  any  difference  between  the 
reasonablv  anticipated  contributions  and  actual  contributions  would 
be  treated  as  an  experience  loss  which  could  be  made  up  under  the  next 
agreement  by  adjustment  of  the  contribution  rate  (or  by  adjustment 
of  the  level  o  *  benefits) . 

Change  in  funding  method  or  plan  year 

The  conference  substitute  (following  the  House  bill  and  Senate 
amendment)  provides  that  a  change  in  a  plan's  funding  method  (or 
plan  year)  can  be  used  to  determine  plan  costs  and  liabilities  onlv  if 
the  change  is  approved  by  the  administering  Secretary.  (Note  that  this 
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requirement  of  prior  approval  does  not  apply  to  use  of  the  alternative 
minimum  funding  standard,  described  below.)  The  conferees  intend 
that  a  change  in  funding  method  or  plan  year  also  is  to  be  reported 
to  the  Pension  Benefit  Guaranty  Corporation  in  order  that  the  Cor- 
poration may  be  fully  apprised  of  events  which  may  adversely  a  fleet 
the  funding  status  of  a  plan. 

Full  funding  limitation 

Both  the  House  bill  and  the  Senate  amendment  include  special 
provisions  establishing  the  minimum  amount  to  be  funded  whore  the 
difference  between  plan  liabilities  and  plan  assets  is  smaller  than  the 
amount  otherwise  required  to  be  contributed  under  the  minimum 
funding  requirement  for  the  year.  Generally,  these  provisions  are  sub- 
stantially the  same;  the  conference  substitute  follows  the  House  bill  in 
the  technical  aspects.  However,  the  conferees  wish  to  clarify  statements 
in  the  House  report  with  respect  to  the  time  at  which  plan  liabilities 
and  plan  assets  arc  to  be  valued  for  purposes  of  determining  the  full 
funding  standard.  Generally,  the  conferees  intend  that  assets  and 
liabilities  are  to  be  valued  at  the  usual  time  used  by  the  plan  for  such 
valuations,  if  done  on  a  consistent  basis  and  in  accordance  with 
regulations. 

Retroactive  plan  amendments 

The  House  bill  generally  would  allow  limited  amendments  of  plans 
which  retroactively  decrease  plan  benefits  (without  the  approval  of 
the  Secretary  of  Labor),  and  also  would  allow  other  plan  amendments 
which  retroactively  decrease  plan  benefits,  with  the  approval  of  the 
Secretary  of  Tabor.  The  Senate  amendment  included  no  similar 
provisions. 

The  conference  substitute  generally  allows  limited  retroactive  plan 
amendments,  but  only  with  the  approval  of  the  Secretary  of  Labor. 

Under  the  conference  substitute,  plan  amendments  that  reduce  plan 
benefits  may  be  made  after  the  close  of  the  plan  year,  and  yet  apply 
to  that  year  if  they  are  made  within  2\t2  months  after  the  end  of  the 
plan  year.  However,  since  a  single  plan  year  is  not  a  workable  stand- 
ard for  multiemployer  plans,  with  respect  to  multiemployer  plans,  an 
amendment  may  be  made  under  the  conference  substitute  within  2 
years  of  the  close  of  the  plan  year. 

To  protect  participants,  amendments  made  under  this  provision  are 
not  to  decrease  vested  benefits  of  any  participant  determined  as  of  the 
time  the  amendment  is  adopted.  In  addition,  such  a  retroactive  amend- 
ment cannot  reduce  the  accrued  benefit  (whether  or  not  vested)  of 
any  participant  determined  as  of  the  l>eginninir  of  the  first  plan  year 
to  which  the  amendment  applies.  Moreover,  such  an  amendment  is  not 
to  retroactively  reduce  the  accrued  Ixmefit  of  any  participant,  unless 
there  would  otherwise  be  an  accumulated  funding  deficiency  for  all 
or  part  of  the  plan  year  in  question,  the  funding  deficiency  could  not 
be  avoided  through  the  implementation  of  any  other  reasonably  avail- 
able alternative  (including  amortization  of  experience  losses  or  a 
waiver  of  the  funding  requirement),  and  the  funding  deficiencv  was 
not  primarily  attributable  to  the  failure  by  emplovers  to  discharge 
contractual  obligations  to  make  contributions  under  the  plan  (e.g., 
failing  to  contribute  a  required  amount  per  hour  of  work  of  plan 
participants). 
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Under  the  conference  substitute,  the  plan  administrator  is  to  notify 
the  Secretary  of  Labor  of  any  amendment  which  retroactively  de- 
creases plan  liabilities,  before  the  amendment  goes  into  effect.  The 
amendment  can  then  go  into  eifect  only  if  the  Secretary  has  approved 
it,  or  if  the  Secretary  does  not  disapprove  it  within  90  days  after  notice 
is  filed.  It  is  expected  that  within  the  90-day  period  the  Secretary  may 
notify  the  plan  of  a  tentative  disapproval,  if  he  needs  more  informa- 
tion or  more  time  before  making  a  final  determination.  The  Secretary 
of  Labor  is  not  to  approve  an}-  retroactive  amendment  unless  he  deter- 
mines that  it  meets  the  requirements  discussed  above  and  determines 
that  it  is  necessary  because  of  substantial  business  hardship. 

Three-year  determination  of  gains  and  losses 

Older  the  House  bill,  experience  gains  and  losses  would  be  deter- 
mined every  three  years  (more  frequently  in  particular  cases  as  re- 
quired by  regulations).  Under  the  Senate  amendment,  an  annual  de- 
termination of  gains  and  losses  and  an  annual  valuation  of  liabilities 
would  be  required. 

The  conference  substitute  follows  the  rules  of  the  House  bill.  The 
conferees  intend  that  regulations  may  be  issued  to  require  a  determina- 
tion of  gains  and  losses  and  valuation  of  a  plairs  liabilities  more 
frequently  than  every  three  years  with  respect  to  situations  where  there 
is  a  need  for  more  frequent  review.  For  example,  the  regulations  might 
provide  that  a  determination  of  experience  gains  and  losses  would  be 
made  more  frequently  than  every  three  years  by  plans  which  have 
sustained  substantial  experience  gains  or  losses  for  several  periods  in 
succession. 

Year-by-year  waivers 

Title  II  of  the  House  bill  and  the  Senate  amendment  both  provide 
that  the  Secretary  of  the  Treasury  may  waive  all  or  part  of  the  mini- 
mum funding  requirement  for  a  plan  year  if  an  employer  is  unable  to 
satisfy  this  requirement  without  incurring  substantial  business  hard- 
ship. 

The  conference  substitute  follows  the  House  bill  with  respect  to  the 
technical  aspects  and  with  respect  to  the  number  of  variances  that  may 
be  granted  in  any  consecutive  period  of  years.  In  addition,  under  the 
conference  substitute,  it  is  made  clear  that  this  waiver  is  to  be  available 
for  employers  contributing  to  a  multiemployer  plan.  For  multiem- 
ployer plans,  the  Secretary  of  Treasury  may  waive  part  or  all  of  the 
funding  requirements  if  at  least  10  percent  of  the  employers  contrib- 
uting to  the  plan  demonstrate  that  they  would  experience  substantial 
business  hardship  without  the  waiver,  and  if  applying  the  minimum 
funding  standard  would  be  adverse  to  the  interests  of  plan  partic- 
ipants as  a  whole. 

Variances — extension  of  amortization  periods 

The  House  bill  would  allow  the  Secretary  of  Labor  to  extend  the 
amortization  periods  for  funding  past  service  liabilities  or  experience 
gains  and  losses  of  plans  for  an  additional  ten  years,  in  cases  of  sub- 
stantial business  hardship.  (Under  the  labor  provisions  of  the  House 
bill,  this  would  be  available  for  all  plans  under  the  general  variance 
provision;  under  the  tax  provisions  this  would  be  available  only  for 
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multiemployer  plans.)  A  similar  provision  is  included  under  the  Sen- 
ate amendment. 

Under  the  conference  substitute,  the  Secretary  of  Labor  may  extend 
the  amortization  period  for  unfunded  past  service  liabilities  and  ex- 
perience gains  and  losses  for  both  multiemployer  and  single  employer 
plans.  These  periods  may  be  extended  np  to  an  additional  ten  years 
where  there  would  otherwise  be  a  substantial  risk  that  the  plan  might 
be  terminated  or  a  substantial  risk  that  pension  benefit  levels  or  em- 
ployee compensation  might  be  limited.  Additionally,  to  grant  an  ex- 
tension of  time  the  Secretary  must  find  that  (1)  the  extension  would 
carry  out  the  purpose's  of  the  Act.  (2)  the  extension  would  provide 
adequate  protection  for  participants  and  beneficiaries,  and  (3)  not 
granting  the  extension  would  be  adverse  to  the  interests  of  plan  par- 
ticipants and  beneficiaries  as  a  whole. 

Variances — alternative  funding  methods 

Title  I  of  the  House  bill  provides  that  the  Secretary  of  Labor  may 
prescribe  an  alternative  minimum  funding  method  for  multiemployer 
or  single  employer  plans  in  certain  cases  of  hardship.  The  Senate 
amendment  does  not  include  any  similar  provision.  The  conference 
substitute  does  not  include  a  general  ju'ovision  allowing  the  Secretary 
of  Labor  to  prescribe  an  alternative  minimum  funding  method.  How- 
ever, the  substitute  provides  an  alternative  method  for  a  multiem- 
ployer plan  to  satisfy  the  minimum  requirements  for  funding  past 
service  liabilities  existing  as  of  12  months  after  the  first  date  on  which 
the  minimum  funding  standards  apply  to  the  plan.  This  alternative 
method  may  be  used  only  by  multiemployer  plans  which  were  in  exist- 
ence on  January  1.  1974.  if  (on  that  date)  the  contributions  imder  the 
plan  were  based  on  a  percentage  of  pay. 

Under  this  alternative,  an  eligible  plan  may  elect  to  fund,  over  the 
relevant  amortization  period,  the  applicable  past  service  liabilities 
with  contributions  that  are  a  level  annual  percentage  of  the  aggregate 
pay  of  all  participants  under  the  plan  (instead  of  funding  these  lia- 
bilities with  level  dollar  payments)  over  the  appropriate  amortiza- 
tion period.  The  minimum  amount  to  be  paid  under  this  alternative  is 
the  interest  (at  the  rate  otherwise  used  by  the  plan  in  determining  its 
liabilities)  on  initial  past  service  liabilities  and  past  service  liabili- 
ties created  by  plan  amendment.  Also,  this  interest  assumption,  by  it- 
self, must  be  a  reasonable  rate:  and  the  assumption  with  respect  to 
aggregate  pay  must,  by  itself,  be  a  reasonable  assumption.  This  is 
necessary  because  these  two  assumptions  have  a  key  role,  individually, 
in  determining  the  amount  that  will  be  contributed  to  a  plan  under 
this  alternative  amortization  method. 

Limit  on  increase  in  benefits  eluring  variance 

The  House  bill  provides  that  while  a  variance  is  in  effect  the  plan 
cannot  be  amended  to  increase  liabilities  by  an  increase  in  benefits,  a 
change  in  the  accrual  of  benefits,  or  a  change  in  the  rate  of  vesting. 
A  similar  limitation  is  included  in  the  Senate  amendment. 

The  conference  substitute  generally  follows  the  House  bill  in  its 
technical  aspects  and  limits  plan  amendments  which  increase  liabili- 
ties where  there  has  been  a  year-by-year  waiver,  or  an  extension  of 
time  to  amortize  past  service  costs  or  experience  gains  and  losses.  This 
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limitation  is  to  apply  until  the  waived  amount  has  been  fully  amor- 
tized or  until  the  extension  of  time  for  amortization  is  no  longer  in 
effect.  Also,  under  the  conference  substitute,  benefits  may  not  be  in- 
creased if  there  has  been  a  plan  amendment  which  retroactively  de- 
creased plan  benefits  within  the  preceding  12  months  (24  months  in 
the  case  of  multiemployer  plans).  However,  the  conference  substitute 
makes  it  clear  that  reasonable,  de  minimis  increases  in  plan  liabilities 
are  to  be  allowed,  under  regulations  of  the  Secretary  of  Labor.  (It  is 
expected  that  the  regulations  will  indicate  the  types  of  plan  amend- 
ments considered  de  minimis  for  this  purpose.)  Also,  amendments  are 
to  be  allowed  even  though  they  increase  plan  liabilities  if  they  are  re- 
quired as  a  condition  of  tax  qualification.  Further,  amendments  which 
merely  repeal  (in  whole  or  in  part)  a  previous  retroactive  decrease  in 
benefits  are  to  be  allowed. 

Alternative  minimum  funding  standard 

Under  title  II  of  the  House  bill,  the  same  funding  method  and 
assumptions  would  be  used  for  determining  the  minimum  amount  that 
must  be  contributed  to  a  plan  and  for  determining  the  maximum 
amount  for  which  a  current  tax  deduction  is  available.  The  Senate 
amendment  does  not  include  a  similar  requirement. 

The  conference  substitute  generally  follows  the  rules  of  the  House 
bill  in  requiring  the  funding  method  used  by  a  plan  to  be  the  same 
for  purposes  of  determining  the  minimum  amount  to  be  contributed 
and  the  maximum  deduction  for  contributions.  However,  the  confer- 
ence substitute  also  would  allow  the  use  of  an  alternative  minimum 
funding  standard  in  order  that  there  may  be  some  leeway  between  the 
minimum  required  contributions  and  the  maximum  deductible  contri- 
butions. 

Under  the  alternative  funding  standard,  generally  the  minimum 
amount  to  be  contributed  to  a  plan  is  (1)  the  excess  (if  any)  of 
the  value  of  accrued  benefits  over  the  value  of  plan  assets,  plus 
(2)  normal  cost.  Under  this  standard,  plan  assets  are  to  be  annually 
valued  at  fair  market  value  and  plan  liabilities  are  to  be  valued  on  the 
same  basis  as  the  Pension  Benefit  Guaranty  Corporation  would  have 
computed  them  if  the  plan  terminated.  These  valuation  methods  are 
used  because  this  minimum  funding  standard  is  similar  to  a  "termina- 
tion test"  funding  standard.  When  the  financial  status  of  a  plan  is  ex- 
amined on  a  termination  basis,  it  is  considered  appropriate  to  use  fair 
market  valuations  rather  than  valuations  which  tend  to  spread  out 
fluctuations  in  value.  In  addition,  under  this  standard  normal  cost  is 
to  be  the  lesser  of  normal  cost  as  determined  under  the  method  used 
by  the  plan  or  normal  cost  under  the  unit  credit  method. 

The  alternative  standard  generally  is  to  be  available  only  for  plans 
using  funding  methods  which  provide  contributions  which  are  no  less 
than  the  contributions  required  under  the  entry  age  normal  method. 
In  this  case,  plan  participants  and  beneficiaries  will  have  the  protec- 
tion of  a  relatively  faster  build-up  of  plan  assets  in  the  early  years  of 
the  plan  than  under,  e.g.,  the  unit  credit  method. 

On  electing  to  use  the  alternative  method,  a  plan  must  maintain  an 
alternate  funding  standard  account.  The  account  will  be  charged  with 
normal  costs  plus  the  excess  of  accrued  benefits  over  assets  (but  not 
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loss  than  zero),  and  will  be  credited  with  contributions.  There  is  to  be 
no  carryover  of  contributions  over  the  minimum  required  from  one 
year  to  another,  because  this  amount  automatically  will  become  part  of 
the  next  year's  calculation  in  determining  whether  liabilities  are 
greater  than  assets  (that  is,  excess  contributions  will  become  part  of 
plan  assets  for  purposes  of  the  next  year's  calculation).  On  the  other 
hand,  any  shortfall  of  contributions  less  than  the  amount  required  will 
be  carried  over  from  year  to  year  (with  interest  added)  and  an  excise 
tax  will  be  payable  on  these  amounts  (or  on  the  funding  deficiency  as 
shown  by  the  basic  funding  standard  account,  if  smaller). 

A  plan  that  chooses  to  use  the  alternative  funding  method  is  to  main- 
tain both  an  alternative  funding  standard  account  and  the  basic  fund- 
ing standard  account.  The  basic  funding  standard  account  will  be 
charged  and  credited  under  the  usual  rules,  but  an  excise  tax  gen- 
erally will  not  be  owed  on  any  "deficiency"  shown  in  that  basic 
account.  A  plan  making  this  choice  is  required  to  maintain  both  ac- 
counts because  the  minimum  funding  requirement  will  be  the  minimum 
required  contribution  under  either  account,  whichever  is  the  lesser. 

The  requirement  under  the  alternative  method  could  become  higher 
than  under  the  basic  method  if  there  was  a  substantial  decrease  in  the 
market  value  of  the  assets,  or  if  there  was  a  substantial  increase  in 
plan  liabilities  (as  through  a  plan  amendment).  If  the  minimum 
required  contributions  are  lower  under  the  basic  standard  than  under 
the  alternative  standard,  it  is  expected  that  the  plan  will  switch  back  to 
the  basic  funding  method. 

If  a  plan  switches  back  from  the  alternate  funding  standard  to  the 
basic  funding  standard,  generally  there  is  to  be  a  5-year  amortization 
of  the  excess  of  charges  over  credits  that  have  built  up  in  the  basic 
funding  standard  account  over  the  years  in  which  the  alternative 
funding  standard  has  been  used.  This  will  give  the  employer  a  rea- 
sonable period  of  time  to  fund  the  amounts  that  otherwise  would  have 
been  contributed  under  the  basic  funding  method,  but  were  not  con- 
tributed while  the  alternative  funding  method  was  being  used.  How- 
ever, to  the  extent  that  excess  charges  (over  contributions)  have  been 
previously  built  up  in  the  alternate  funding  standard  account,  these 
are  not  to  be  amortized  over  5  years,  but  instead  are  to  be  contributed 
immediately  if  the  excise  tax  on  underfunding  is  to  be  avoided.  When 
an  employer  switches  back  from  the  alternative  funding  standard  to 
the  basic  funding  standard,  the  employer  ceases  to  maintain  the  alter- 
nate minimum  funding  standard  account.  If  the  employer  in  some  sub- 
sequent year  returns  to  the  alternate  standard,  a  new  account  with  a 
zero  balance  is  to  be  established. 

Timing  of  contributions 

The  conference  substitute  clarifies  the  intent  of  both  the  House  bill 
and  the  Senate  amendment,  that  contributions  made  after  the  close  of 
a  plan  year  may  relate  back  to  that  plan  year  for  purposes  of  the  mini- 
mum funding  standards.  Under  the  conference  substitute,  the  contri- 
bution may  relate  back  to  the  plan  year  if  it  is  made  within  2y2  months 
after  the  close  of  that  plan  year,  plus  any  extension  granted  by  the 
Internal  Revenue  Service  up  to  an  additional  f>  months  (for  a  maxi- 
mum of  Sy2  months  after  the  end  of  the  year) . 
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Coverage  and  exemptions  from  coverage 

Under  title  I  of  the  House  bill,  pension  plans  of  employers  in  inter- 
state commerce  and  pension  plans  of  employee  organizations  with 
members  in  interstate  commerce  generally  are  covered  by  the  minimum 
funding  rules.  Under  title  II,  the  new  minimum  funding  rules  apply  to 
plans  which  are,  or  have  been  determined  to  be,  tax-qualified.  The 
Senate  amendment  is  substantially  the  same  as  title  II  of  the  House 
bill,  and  in  addition  reaches  substantially  the  same  result  as  title  I 
of  the  House  bill  by  generally  requiring  all  plans  in  interstate  com- 
merce to  qualify  under  the  tax  laws.  The  conference  substitute  follows 
the  House  bill. 

Under  the  conference  substitute,  government  plans,  including  plans 
financed  by  contributions  required  under  the  Railroad  Retirement  Act, 
are  to  be  exempt  from  the  new  funding  requirement  but  they  must 
meet  the  requirements  of  present  law  (sec.  401(a)  (7)  of  the  Internal 
Revenue  Code).  The  conferees  intend  that  no  changes  are  to  be  made 
in  the  application  of  the  present  funding  requirements  of  the  Internal 
Revenue  Code  to  government  plans.  Although  present  law  establishes  a 
"safe  haven  rule"  for  payment  of  normal  cost  plus  interest  on  past 
service  costs,  it  is  not  intended  that  this  safe  haven  rule  become  a  re- 
quirement for  government  plans,  but  that  (as  under  present  Regs. 
§  1.401-6 (c)  (1) )  the  determination  on  whether  a  plan  has  terminated 
is  to  be  made  on  "all  the  facts  and  circumstances  in  the  particular  case." 
Thus,  it  is  intended  that  there  be  no  change  in  the  application  of  pres- 
ent law  to  government  plans. 

The  conference  substitute  exempts  church  plans  from  the  new  fund- 
ing requirement  if  they  meet  the  requirements  of  present  law.  How- 
ever, church  plans  which  elect  to  be  covered  under  the  participation, 
vesting,  and  termination  insurance  provisions  are  also  to  be  covered 
by  the  new  funding  requirements. 

The  conference  substitute  excludes  from  the  minimum  funding 
rules  plans  established  and  maintained  outside  the  United  States  if 
they  are  primarily  for  the  benefit  of  persons  substantially  all  of  whom 
are  nonresident  aliens.  This  is  specifically  provided  in  the  title  I  pro- 
visions, while  under  title  II,  such  plans  would  have  no  need  to  seek 
tax  deferral  qualification. 

The  conference  substitute  excludes  from  the  minimum  funding  rules 
of  title  I  unfunded  plans  maintained  by  the  employer  primarily  to 
provided  deferred  compensation  for  select  management  or  highly  com- 
pensated employees  (under  title  II,  such  plans  do  not  seek  tax  quali- 
fication). The  conferees  intend  that  this  exemption  is  to  include  "con- 
sultant contracts"  for  retired  management  employees.  Additionally, 
the  substitute  exempts  from  the  funding  rules  plans  adopted  by  a  part- 
nership exclusively  for  the  benefit  of  a  partner  pursuant  to  section  736 
of  the  Internal  Revenue  Code. 

Under  the  conference  substitute,  plans  which  have  not  provided 
for  employer  contributions  at  any  time  after  the  date  of  enactment 
are  to  be  exempt  from  the  minimum  funding  rules  (i.e.,  plans  of 
unions  funded  exclusively  by  contributions  of  the  union  members). 

An  exemption  is  also  provided  for  profit-sharing  and  stock  bonus 
plans;  however,  money  purchase  pension  plans  and  other  individual 
account  plans  generally  are  not  excluded  from  the  minimum  funding 
rules. 
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It  is  intended  that  plans  generally  are  to  be  considered  money  pur- 
chase pension  plans  which  meet  the  "definitely  determinable"  standard 
where  the  employer's  contributions  are  fixed  by  the  plan,  even  if  the 
employer's  obligation  to  contribute  for  any  individual  employee  may 
vary  based  on  the  amount  contributed  to  the  plan  in  any  year  by  the 
employee.  For  example,  it  is  expected  that  a  matching  plan  which  pro- 
vides that  an  employer  will  annually  contribute  up  to  6  percent  of 
an  employee's  salary,  but  that  this  contribution  will  be  no  more  than 
the  employee's  own  (nondeductible)  contribution,  will  meet  the  "defi- 
nitely determinable"  criteria.  In  this  case,  the  employer's  contributions 
are  set  by  the  plan,  will  not  vary  with  profits,  and  cannot  be  varied  by 
the  employer's  action  (other  than  by  a  plan  amendment).  (Of  course, 
the  plan  must  meet  the  nondiscrimination  and  other  requirements  of 
the  Code  to  be  qualified.) 

Plans  funded  exclusively  by  the  purchase  of  certain  qualified  level 
premium  individual  insurance  contracts  also  are  not  to  be  subject  to 
the  minimum  funding  requirements.  Additionally,  the  conference  sub- 
stitute makes  it  clear  that  where,  instead  of  buying  a  series  of  such 
individual  contracts,  the  employer  holds  a  group  insurance  contract 
under  which  each  employee's  plan  benefit  is  funded  in  the  same  man- 
ner as  if  individual  contracts  were  purchased,  the  situation  is  to  be 
treated  the  same  as  where  there  are  individual  insurance  contracts. 
This  generally  will  be  available  where  the  employer's  premium  is  based 
on  the  sum  of  the  level  premiums  attributable  to  each  employee,  where 
an  employee's  accrued  benefit  at  any  point  in  time  is  comparable  to 
what  would  be  provided  under  an  individual  contract,  and  as  other- 
wise determined  by  regulations. 

Supplemental  unfunded  plans  which  provide  benefits  in  excess  of 
limitations  on  contributions  and  benefits  under  the  Internal  Ke venue 
Code  and  plans  which  are  for  the  highly  paid  are  to  be  excluded  from 
the  new  funding  standard.  In  addition,  plans  established  by  fraternal 
societies  or  other  organizations  described  in  section  501(c)  (8)  or  (9) 
of  the  Internal  Revenue  Code  are  to  be  exempt  if  no  employer  contri- 
butions are  made  to  the  plan.  Also,  trusts  which  are  part  of  plans 
described  in  section  501(c)  (18)  of  the  Code  are  to  be  exempt  from 
the  funding  standards  of  title  I  (the  standards  of  title  II  do  not 
apply  because  those  plans  are  not  qualified  plans). 

With  respect  to  the  civil  enforcement  of  the  funding  requirements, 
see  "Labor  and  Tax  Administration  and  Enforcement,"  "Labor  De- 
partment" (Part  VII,  below).  The  excise  tax  provisions  on  under- 
funding  in  the  conference  substitute  are  the  same  as  those  in  the 
House  bill.  However,  before  sending  a  notice  of  deficiency  with  respect 
to  the  first  level  (and  second  level)  tax,  the  Internal  Revenue  Service 
is  to  notify  the  Secretary  of  Labor  and  provide  him  reasonable  op- 
portunity to  obtain  a  correction  of  the  funding  deficiency,  or  to  com- 
ment on  the  imposition  of  these  taxes.  The  Service  will  be  able  to  waive 
(or  abate)  the  second  level,  but  not  the  first  level,  tax  upon  a  correc- 
tion of  underfunding  that  is  obtained  by  the  Secretary  of  Labor. 

Maximum  deduction  limitation 

The  substitute  generally  provides  that  deductions  are  to  be  allowed 
to  the  extent  of  contributions  required  to  meet  the  minimum  funding 
standards.  In  addition,  the  present  "5  percent"  method  allowing 
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deductions  of  not  in  excess  of  5  percent  of  the  annual  compensation 
of  covered  employees  is  repealed.  Also,  the  "normal  cost"  method  al- 
lowing deductions  for  normal  cost,  plus  10  percent  of  unfunded  past 
service  cost,  is  to  be  amended  to  allow  deductions  for  contributions 
of  normal  cost,  plus  amortization  over  10  years.  Further,  deductible 
limits  are  to  be  determined  under  the  funding  method  and  actuarial 
assumptions  used  for  the  minimum  funding  rules. 

Generally,  under  the  substitute,  the  maximum  deduction  is  to  be 
limited  to  the  required  contribution  where  a  plan  is  subject  to  the 
full  funding  limitation.  However,  a  special  election  is  available  under 
the  substitute  with  regard  to  deductions  if  a  plan  becomes  fully  funded 
as  a  result  of  an  amendment  that  decreases  plan  liabilities  (benefits 
payable  under  the  plan).  This  election  is  available  only  with  respect 
to  plan  amendments  that  are  negotiated  through  the  collective  bar- 
gaining process.  Under  this  election,  the  maximum  amount  deduct- 
ible generally  will  be  normal  cost  under  the  plan  less  the  amount 
needed  to  amortize  over  10  years  (principal  plus  interest)  the  decrease 
in  plan  liabilities  as  a  result  of  the  plan  amendment.  However,  if  a 
plan  is  fully  funded  without  regard  to*  the  collectively  bargained  de- 
crease in  liabilities,  no  deduction  is  to  be  allowed.  If  a  plan  elects  this 
provision,  the  amounts  deductible  in  future  years  for  contributions 
to  the  plan  will  be  decreased  (pursuant  to  regulations)  by  the  amount 
required  for  a  10-year  amortization  of  the  collectively  bargained 
decrease  in  liabilities. 

A  special  rule  is  provided  with  respect  to  plans  of  regulated  public 
utilities  doing  business  in  40  States  and  furnishing  certain  telephone 
or  other  communications  services  which  are  rate  regulated.  (This  rule 
also  applies  to  plans  of  other  companies  which  are  members  of  a  con- 
trolled group  that  includes  such  a  public  utility  doing  business  in  40 
States. )  Under  this  provision,  if  the  Secretary  of  the  Treasury  finds 
that  the  plan  is  a  collectively  bargained  plan,  the  rules  described 
above  for  deductions  where  there  have  been  decreases  in  liabilities  on 
account  of  plan  amendments  would  apply  to  decreases  in  plan  liabili- 
ties as  a  result  of  an  increase  in  benefits  under  Title  II  of  the  Social 
Security  Act. 

Effective  dates 

In  the  case  of  new  plans,  the  funding  provisions  are  to  apply  to  the 
first  full  plan  year  beginning  after  the  date  of  enactment  of  the  bill. 
For  example,  if  a  plan  was  established  on  October  1.  1974.  but  its  plan 
year  is  a  calendar  year,  the  new  provisions  are  to  apply  to  the  plan  year 
beginning  January  1. 1975. 

Generally,  in  the  case  of  plans  existing  on  January  1.  1974.  the  new 
funding  provisions  are  to  become  applicable  for  plan  years  beginning 
after  December  31.  1975.  In  the  case  of  collectively  bargained  plans 
(both  single  employer  and  multiemployer  plans)  existing  on  Janu- 
ary 1. 1974.  the  effective  date  would  be  delayed  until  the  termination  of 
the  contract  existing  on  January  1.  1974.  but  not  later  than  plan  years 
be  spinning  after  Dec-ember  31.  1980.  Where  an  employer  has  plans 
which  involve  both  collective  bargaining  unit  employees  and  other 
employees,  the  effective  dates  applicable  to  collectively  bargained 
plans  are  to  govern  if  (on  January  1.  1974)  at  least  25  percent  of  the 
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plan  participants  are  members  of  the  employee  unit  covered  by  the  col- 
lectively bargained  agreement.  (This  is  described  more  fully  in  connec- 
tion with  the  effective  dates  for  participation.) 

Where  a  qualified  plan  does  not  meet  the  funding  requirements  of 
existing  law  because  of  vesting  or  participation  requirements  made 
applicable  by  the  substitute  and  where  the  funding  requirements  of 
the  conference  substitute  do  not  become  applicable  until  a  later  time 
than  the  vesting  or  participation  requirements,  then  to  the  extent  that 
failure  to  meet  the  funding  requirements  of  existing  law  is  attributable 
to  these  new  vesting  or  participation  requirements,  no  plan  is  to  be 
disqualified  in  this  interim  period  on  the  grounds  of  underfunding. 

The  effective  date  for  the  rules  with  respect  to  maximum  deduction 
limits  is  the  same  as  the  effective  date  for  the  funding  rules  generally. 

V.  Fiduciary  Responsibility  (Sfcs.  401-414  and  2003  of  the  Bile 
and  Sec.  4975  of  the  Internal  Revenue  Code) 

House  hill  and  Senate  amendment 

The  House  bill  generally  includes  rules  governing  the  responsibility 
of  plan  fiduciaries  only  in  the  labor  provisions  of  the  bill  (title  I). 
The  labor  provisions  establish  rules  governing  the  basic  responsi- 
bilities of  plan  fiduciaries,  the  structure  of  plan  administration,  and 
also  establish  certain  transactions  as  "prohibited  transactions."  (Pres- 
ent law  under  the  Internal  Revenue  Code  has  similar  prohibited  trans- 
action rules,  which  were  unchanged  bv  the  House  bill.) 

Under  the  House  bill,  all  plan  fiduciaries  must  act,  with  respect  to 
the  plan,  in  accordance  with  a  "prudent  man"  rule.  In  addition,  plan 
fiduciaries  generally  must  diversify  plan  investments  (with  certain 
exceptions  for  profit-sharing  plans,  etc.,  that  invest  in  employer  se- 
curities) and  must  act  for  the  exclusive  benefit  of  the  plan  partici- 
pants and  beneficiaries.  The  House  bill  also  provides  that  all  plans 
must  be  in  writing,  that  plan  assets  generally  are  to  be  held  in  trust, 
and  that  trustees  generally  are  to  have  the  exclusive  authority  to  man- 
age and  control  plan  assets.  However,  asset  management  in  certain 
circumstances  may  be  delegated  to  qualified  investment  managers.  The 
bill  also  provides  that  plan  trustees  may  allocate  their  responsibilities 
if  the  plan  so  provides  and  that  in  this  event  generally  only  the  persons 
to  whom  responsibilities  have  been  allocated  would  be  liable  for  a 
surcharge. 

Under  the  House  bill,  fiduciaries  generally  are  prohibited  from 
dealing  on  behalf  of  a  plan  with  persons  known  to  be  parties-in-interest 
unless  the  dealings  are  for  adequate  consideration.  Also,  the  bill  gener- 
ally prohibits  fiduciaries  from  dealing  with  plan  assets  for  their  own 
accounts,  receiving  consideration  from  other  parties  dealing  with  the 
plan  in  a  transaction  involving  the  plan,  or  acting  in  a  transaction  in- 
volving the  plan  on  behalf  of  a  person  who  is  adverse  to  the  plan. 

Under  the  House  bill,  a  fiduciary  is  to  be  personally  liable  for  losses 
to  the  plan  resulting  from  violations  of  the  fiduciary  responsibility 
rules. 

The  Senate  amendment  includes  rules  governing  fiduciary  responsi- 
bility in  both  the  labor  and  tax  provisions.  The  labor  provisions  of 
the  amendment,  as  in  the  case  of  the  House  bill,  deal  with  the  basic 
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responsibility  of  fiduciaries,  plan  administrators,  and  structure;  also 
and  these  provisions  would  establish  certain  transactions  as  prohibited 
transactions.  Fiduciaries  (and  parties-in-interest)  are  to  be  personally 
liable  under  the  labor  provisions  for  losses  sustained  by  a  plan  that  re- 
sult from  a  violation  of  these  rules.  The  tax  provisions  of  the  amend- 
ment also  establish  prohibited  transaction  rules  (which  are  nearly  iden- 
tical to  the  rules  in  the  labor  provisions)  which  are  to  be  enforced 
through  an  excise  tax  on  parties-in-interest. 

The  Senate  amendment  rules  governing  the  basic  responsibilities 
of  plan  fiduciaries  (e.g.,  acting  with  prudence  and  for  the  exclusive 
benefit  of  participants  and  beneficiaries)  are  similar  to  the  rules  of 
the  House  bill. 

With  respect  to  plan  administration,  the  amendment  does  not  re- 
quire plan  assets  generally  to  be  held  in  trust  nor  does  it  require  that 
assets  be  administered  by  trustees.  The  amendment  would,  however, 
deem  plan  assets  to  be  held  in  trust.  Also,  the  Senate  amendment  does 
not  include  provisions  similar  to  those  of  the  House  bill  with  respect 
to  allocation  of  responsibilities  among  trustees. 

Under  both  the  labor  and  tax  provisions  of  the  Senate  amendment, 
plan  fiduciaries  generally  are  prohibited  from  engaging  in  specified 
transactions  with  parties-in-interest  whether  or  not  these  transactions 
are  for  adequate  consideration.  However,  the  amendment  provides  for 
administrative  variances  from  these  prohibitions  if  certain  conditions 
are  met,  and  also  would  provide  statutory  exemptions  for,  e.g.,  paying 
reasonable  compensation  to  parties-in-interest  for  services  rendered  to 
the  plan  which  are  necessary  for  the  plan's  operation.  The  amend- 
ment also  would  prohibit  a  fiduciary  from  dealing  with  the  plan 
assets  on  his  own  account,  receiving  consideration  from  other  parties 
dealing  with  the  plan,  and  acting  on  behalf  of  a  person  adverse  to 
the  plan. 

Fiduciary  responsibility  rules,  in  general 

The  conference  substitute  establishes  rules  governing  the  conduct 
of  plan  fiduciaries  under  the  labor  laws  (title  I)  and  also  establishes 
rules  governing  the  conduct  of  disqualified  persons  (who  are  generally 
the  same  people  as  "parries  in  interest"  under  the  labor  provisions) 
with  respect  to  the  plan  under  the  tax  laws  (title  II).  This  division 
corresponds  to  the  basic  difference  in  focus  of  the  two  departments. 
The  labor  law  provisions  apply  rules  and  remedies  similar  to  those  un- 
der traditional  trust  law  to  govern  the  conduct  of  fiduciaries.  The  tax 
law  provisions  apply  an  oxcise  tax  on  disqualified  persons  who  violate 
the  new  prohibited  transaction  rules ;  this  is  similar  to  the  approach 
taken  under  the  present  rules  against  self -dealing  that  apply  to  private 
foundations. 

The  labor  provisions  deal  with  the  structure  of  plan  administration, 
provide  general  standards  of  conduct  for  fiduciaries,  and  make  certain 
specific  transactions  "prohibited  transactions"  which  plan  fiduciaries 
are  not  to  engage  in.  The  tax  provisions  include  only  the  prohibited 
transaction  rules  and  apply  only  to  disqualified  persons,  not  fiduciaries 
(unless  the  fiduciary  is  otherwise  a  disqualified  person  and  the  transac- 
tion involved  him,  or  the  fiduciary  benefited  from  the  transaction). 
To  the  maximum  extent  possible,  the  prohibited  transaction  rules 
are  identical  in  the  labor  and  tax  provisions,  so  they  will  apply  in 
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the  same  manner  to  the  same  transaction.  (However,  there  are  some 
differences,  such  as  not  prohibiting  under  the  tax  law  an  act  to  which 
the  tax  sanction  cannot  appropriately  apply. ) 

Coverage  of  the  labor  provisions 

The  labor  fiduciary  responsibility  rules  generally  apply  to  all  em- 
ployee benefit  plans  (both  retirement  plans  and  welfare  plans)  in 
or  affecting  interstate  commerce.  The  usual  exceptions  for  government 
plans,  church  plans  (which  do  not  elect  to  have  the  participation,  vest- 
ing, funding,  and  insurance  rules  apply),  workmen's  compensation 
plans,  and  nonresident  alien  plans  apply  here  as  well  as  to  the  other 
parts  of  the  labor  provisions.  In  addition,  the  labor  fiduciary  rules  do 
not  apply  to  an  unfunded  plan  primarily  devoted  to  providing  de- 
ferred compensation  for  a  select  group  of  management  or  highly  com- 
pensated employees.  For  example,  if  a  "phantom  stock"  or  "shadow 
stock"  plan  were  to  be  established  solely  for  the  officers  of  a  corpora- 
tion, it  would  not  be  covered  by  the  labor  fiduciary  rules.  Also,  a  de- 
ferred compensation  arrangement  solely  for  retiring  partners  ( under 
sec.  736  of  the  Internal  Revenue  Code)  is  to  be  exempt  from  the  fidu- 
ciary responsibility  rules.  Additionally,  the  fiduciary  responsibility 
rules  do  not  apply  to  a  so-called  excels  benefit  plan  which  is  unfunded. 

Since  mutual  funds  are  regulated  by  the  Investment  Company  Act 
of  1940  and,  since  (under  the  Internal  Revenue  Code)  mutual  funds 
must  be  broadly  held,  it  is  not  considered  necessary  to  apply  the 
fiduciary  rules  to  mutual  funds  merely  because  plans  invest  in  their 
shares.  Therefore,  the  substitute  provides  that  the  mere  investment 
by  a  plan  in  the  shares  of  a  mutual  fund  is  not  to  be  sufficient  to  cause 
the  assets  of  the  fund  to  be  considered  the  assets  of  the  plan.  ( How- 
ever, a  plan's  assets  will  include  the  shares  of  a  mutual  fund  held  by 
the  plan.) 

The  substitute  also  provides  that  a  mutual  fund  is  not  to  be  consid- 
ered a  fiduciary  or  a  party-in-interest  merely  because  a  plan  invests 
in  its  shares,  except  that  the  mutual  fund  may  be  a  fiduciary  or  party- 
in-interest  if  it  acts  in  connection  with  a  plan  covering  the  employees 
of  the  investment  company,  the  investment  adviser,  or  its  principal 
underwriter. 

An  insurance  company  also  is  not  considered  to  hold  plan  assets  if 
a  plan  purchases  an  insurance  policy  from  it,  to  the  extent  that  the 
policy  provides  payments  guaranteed  by  the  company.  If  the  policy 
guarantees  basic  payments  but  other  payments  may  vary  with,  e.g., 
investment  performance,  then  the  variable  nart  of  the  policv  and 
assets  attributable  thereto  are  not  to  be  considered  as  guaranteed,  and 
are  to  be  considered  as  plan  assets  subject  to  the  fiduciary  rules.  (  How- 
ever, such  assets  need  not  be  held  in  trust  under  the  fiduciary  responsi- 
bility rule.) 

Additionally,  it  is  understood  that  assets  placed  in  a  separate  account 
managed  by  an  insurance  company  are  separately  managed  and  the 
insurance  company's  payments  generally  are  based  on  the  investment 
performance  of  these  particular  assets.  Consequently,  insurance  com- 
panies are  to  be  responsible  under  the  general  fiduciary  rules  with 
respect  to  assets  held  imder  separate  account  contracts,  and  the  assets 
of  these  contracts  are  to  be  considered  as  plan  assets  (but  need  not  be 
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held  in  trust) .  However,  to  the  extent  that  insurance  companies  place 
some  of  their  own  funds  in  these  separate  accounts  to  provide  for  con- 
tingencies, this  separate  account  "surplus"  is  not  to  be  subject  to  the 
fiduciary  responsibility  rules. 

These  rules  are  to  apply  with  respect  to  insurance  policies  issued  by 
an  insurance  company,  or  by  an  insurance  service  or  insurance  organi- 
zation. The  conferees  understand  that  some  companies  that  provide, 
e.g.,  health  insurance,  are  not  technically  considered  as  "insurance  com- 
panies." It  is  intended  that  these  companies  are  to  be  included  within 
the  terms  "insurance  service  or  insurance  organization." 

Structure  of  plan  administration 

Establishment  of  plan. — Under  the  labor  provisions  of  the  confer- 
ence substitute,  every  covered  employee  benefit  plan  (both  retirement 
and  welfare  plan)  is  to  be  established  and  maintained  in  writing. 
A  written  plan  is  to  be  required  in  order  that  every  employee  may,  on 
examining  the  plan  documents,  determine  exactly  what  his  rights  and 
obligations  are  under  the  plan.  Also,  a  written  plan  is  required  so  the 
employees  may  know  who  is  responsible  for  operating  the  plan.  There- 
fore, the  plan  document  is  to  provide  for  the  "named  fiduciaries"  who 
have  authority  to  control  and  manage  the  plan  operations  and  admin- 
istration. A  named  fiduciary  may  be  a  person  whose  name  actually 
appears  in  the  document,  or  may  be  a  person  who  holds  an  office  speci- 
fied in  the  document,  such  as  the  company  president.  A  named  fiduci- 
ary also  may  be  a  person  who  is  identified  by  the  employer  or  union, 
under  a  procedure  set  out  in  the  document.  For  example,  the  plan  may 
provide  that  the  employer's  board  of  directors  is  to  choose  the  person 
who  manages  or  controls  the  plan.  In  addition,  a  named  fiduciary  may 
be  a  person  identified  by  the  employers  and  union  acting  jointly.  For 
example,  the  members  of  a  joint  board  of  trustees  of  a  Taft-Hartley 
plan  would  usually  be  named  fiduciaries. 

Plan  contents. — Under  the  labor  provisions  of  the  substitute,  each 
plan  is  to  provide  a  procedure  for  establishing  a  funding  policy  and 
method  to  carry  out  the  plan  objectives.  This  procedure  is  to  enable 
the  plan  fiduciaries  to  determine  the  plan's  short-  and  long-run  finan- 
cial needs  and  communicate  these  requirements  to  the  appropriate  per- 
sons. For  example,  with  a  retirement  plan  it  is  expected  that  under 
this  procedure  the  persons  who  manage  the  plan  will  determine 
whether  the  plan  has  a  short-run  need  for  liquidity,  {e.g.,  to  pay  bene- 
fits) or  whether  liquidity  is  a  long-run  goal  and  investment  growth  is 
a  more  current  need.  This  in  turn  is  to  be  communicated  to  the  per- 
sons responsible  for  investments,  so  that  investment  policy  can  be  ap- 
propriately coordinated  with  plan  needs.  Also,  the  plan  documents  are 
to  set  out  the  basis  for  contributions  to  and  payments  from  the  plan. 
Thus,  the  plan  is  to  specify  what  part  (if  any)  of  contributions  are 
to  come  from  employees  and  what  part  from  employers.  Also,  it  is  to 
specify  the  basis  on  which  payments  are  to  be  made  to  participants 
and  beneficiaries. 

It  is  customary  for  those  who  manage  and  control  the  plan  to 
allocate  their  responsibilities  and,  within  limits,  designate  others  to 
carry  out  the  daily  management  of  the  plan.  The  conference  sub- 
stitute establishes  special  rules  which  will  enable  fiduciaries  to  con- 
tinue to  allocate  and  delegate  their  responsibilities.  However,  alloca- 
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tion  or  delegation  is  to  be  allowed  only  if  the  plan  provides  for  it  (or 
provides  procedures  for  it)  in  accordance  with  the  terms  of  the  sub- 
stitute, as  discussed  below. 

Each  plan  also  is  to  provide  a  procedure  for  amendments  and  for 
identifying  who  can  amend  the  plan.  Additionally,  following  common 
practice,  a  plan  may  provide  that  a  person  may  serve  in  more  than 
one  fiduciary  capacity  under  the  plan,  including  service  both  as  admin- 
istrator and  trustee.  As  described  below,  the  plan  may  also  provide  for 
the  hiring  of  investment  (and  other;  advisers  and  investment 
managers. 

Establishment  of  trust. — The  labor  provisions  of  the  substitute 
generally  provide  that  all  plan  assets  are  to  be  held  in  trust  by  trustees 
and  also  provide  that  the  trustees  are  to  manage  and  control  the  plan 
assets.  Also,  the  plan  trustees  are  to  be  appointed  in  the  plan  or  trust 
documents  or  appointed  by  a  named  fiduciary.  However,  in  order  that 
persons  who  act  as  trustees  recognize  their  special  responsibilities  with 
respect  to  plan  assets,  trustees  are  to  accept  appointment  before  they 
act  in  this  capacity. 

If  the  plan  provides  that  the  trustees  are  subject  to  the  direction  of 
named  fiduciaries,  then  the  trustees  are  not  to  have  the  exclusive  man- 
agement and  control  over  the  plan  assets,  but  generally  are  to  follow 
the  directions  of  the  named  fiduciary.  Therefore,  if  the  plan  sponsor 
wants  an  investment  committee  to  direct  plan  investments,  he  may  pro- 
vide for  such  an  arrangement  in  the  plan.  In  addition.  «ince  investment 
decisions  are  basic  to  plan  operations,  members  of  such  an  investment 
committee  are  to  be  named  fiduciaries.  (For  example,  the  plan  could 
provide  that  the  investment  committee  is  to  consist  of  the  persons  who 
serve  as  the  president,  vice-president  for  finance,  and  comptroller  of 
the  employer.)  If  the  plan  so  provides,  the  trustee  who  is  directed  by 
an  investment  committee  is  to  follow  that  committee's  directions  un- 
less it  is  clear  on  their  face  that  the  actions  to  be  taken  under  those 
directions  would  be  prohibited  by  the  fiduciary  responsibility  rules  of 
the  bill  or  would  be  contrary  to  the  terms  of  the  plan  or  trust. 

In  addition  fas  discussed  below),  to  the  extent  that  the  management 
of  plan  assets  is  delegated  to  a  special  category  of  persons  called 
"investment  managers",  the  trustee  is  not  to  have  exclusive  discretion 
to  manage  and  control  the  plan  assets,  nor  would  the  trustee  be  liable 
for  any  act  of  such  investment  manager. 

A  trust  is  not  to  be  required  in  the  case  of  plan  assets  which  con- 
sist of  insurance  (including  annuity)  contracts  or  policies  issued  by 
an  insurance  company  qualified  to  do  business  in  a  State  Tor  the  Dis- 
trict of  Columbia).  The  same  exemption  will  apply  to  the  new  section 
403(b)  custodial  account  arrangement  involving  investment  in  mutual 
funds,  since  these  are  treated  as  amounts  contributed  for  an  annuity 
contra ct  under  the  tax  law.  Although  the^e  contracts  need  not  be  held 
in  trust,  nevertheless,  the  person  who  holds  the  contract  is  to  be  a 
fiduciary  and  is  to  act  in  accordance  with  the  fiduciary  rules  of  the 
substitute  with  respect  to  these  contracts.  For  example,  this  person  is 
to  prudently  take  and  keep  exclusive  control  of  the  contracts,  and  is  to 
use  prudent  care  and  skill  to  preserve  this  property. 

To  the  extent  that  plan  assets  are  held  by  an  insurance  company 
they  need  not  be  held  in  trust.  However,  to  the  extent  the  substitute 
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treats  assets  held  by  an  insurance  company  as  "plan  assets",  the  insur- 
ance company  is  to  be  treated  as  a  fiduciary  with  respect  to  the  plan, 
and  is  to  meet  the  fiduciary  standards  of  the  conference  substitute. 

The  labor  provisions  of  the  substitute  also  provide  that  the  assets 
of  H.R.  10  plans  (plans  for  the  self-employed  and  their  employees) 
and  individual  retirement  accounts  need  not  be  held  in  trust  to  the  ex- 
tent they  are  held  in  custodial  accounts  qualified  under  the  Internal 
Revenue  Code.  It  is  recognized  that  the  substitute  generally  amends 
the  Internal  Revenue  Code  to  make  use  of  custodial  accounts  more 
available  for  all  plans,  and  that  this  is  expected  to  decrease  the  cost  of 
asset  administration  for  many  plans.  Custodial  accounts  also  may  be 
used  by  all  plans  under  the  labor  provisions.  However,  a  plan  (which 
is  not  exempt  from  the  trust  requirements)  that  uses  a  custodial 
account  also  will  have  to  have  a  trustee  (who  can  be  the  plan  admin- 
istrator or  sponsor).  The  plan  trustee  will  have  the  responsibility  for 
investment  decisions  with  regard  to  the  assets  and  the  custodian  will 
(as  under  present  practice)  merely  retain  custody  of  these  assets. 
Since  the  plan  sponsor  could  be  the  trustee,  the  costs  of  plan  adminis- 
tration will  remain  as  low  as  with  the  present  custodial  account 
arrangements,  but  the  plan  also  would  have  a  responsible  person  in 
charge  of  investment  decisions. 

A  trust  also  is  not  to  be  required  for  a  plan  not  subject  to  the  par- 
ticipation, vesting  and  funding  provisions  of  title  I,  and  the  plan 
termination  insurance  provisions,  to  the  extent  provided  by  the  Sec- 
retary of  Labor. 

Liability  for  breach  of  co-fiduciary  responsibility,  in  general. — Un- 
der the  labor  provisions  of  the  conference  substitute,  a  fiduciary  of  a 
plan  is  to  be  liable  for  the  breach  of  fiduciary  responsibility  by  an- 
other fiduciary  of  the  plan  if  he  knowingly  participates  in  a  breach 
of  duty  committed  by  the  other  fiduciary.  Under  this  rule,  the  fidu- 
ciary must  know  the  other  person  is  a  fiduciary  with  respect  to  the 
plan,  must  know  that  he  participated  in  the  act  that  constituted  a 
breach,  and  must  know  that  it  was  a  breach.  For  example,  A  and  B 
are  co-trustees,  and  the  terms  of  the  trust  provide  that  they  are  not 
to  invest  in,  e.g.,  commodity  futures.  If  A  suggests  to  B  that  B  invest 
part  of  the  plan  assets  in  commodity  futures,  and  if  B  does  so,  A,  as 
well  as  B,  is  to  be  liable  for  the  breach. 

In  addition,  a  fiduciary  is  to  be  liable  for  the  breach  of  fiduciary 
responsibility  by  another  fiduciary  of  the  plan,  if  he  knowingly  under- 
takes to  conceal  a  breach  committed  by  the  other.  For  the  first  fidu- 
ciary to  be  liable,  he  must  know  that  the  other  is  a  fiduciary  with  re- 
gard to  the  plan,  must  know  of  the  act,  and  must  know  that  it  is  a 
breach.  For  example,  A  and  B  are  co-trustees,  and  B  invests  in  com- 
modity futures  in  violation  of  the  trust  instrument.  If  B  tells  his 
co-trustee  A  of  this  investment,  A  would  be  liable  with  B  for  breach 
of  fiduciary  responsibility  if  he  concealed  this  investment. 

Also,  if  a  fiduciary  knows  that  another  fiduciary  of  the  plan  has 
committed  a  breach,  and  the  first  fiduciary  knows  that  this  is  a  breach, 
the  first  fiduciary  must  take  reasonable  steps  under  the  circumstances 
to  remedy  the  breach.  In  the  second  example  above,  if  A  has  the  au- 
thority to  do  so,  and  if  it  is  prudent  under  the  circumstances,  A  may 
be  required  to  dispose  of  the  commodity  futures  acquired  by  B.  Al- 
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tentatively,  the  most  appropriate  steps  in  the  circumstances  may  be  to 
notify  the  plan  sponsor  of  the  breach,  or  to  proceed  to  an  appropriate 
Federal  court  for  instructions,  or  bring  the  matter  to  the  attention 
of  the  Secretary  of  Labor.  The  proper  remedy  is  to  be  determined  by 
the  facts  and  circumstances  of  the  particular  case,  and  it  may  be  af- 
fected by  the  relationship  of  the  fiduciary  to  the  plan  and  to  the  co- 
fiduciary,  the  duties  and  responsibilities  of  the  fiduciary  in  question, 
and  the  nature  of  the  breach. 

A  fiduciary  also  is  to  be  liable  for  the  loss  caused  by  the  breach  of 
fiduciary  responsibility  by  another  fiduciary  of  the  plan  if  he  enables 
the  other  fiduciary  to  commit  a  breach  through  his  failure  to  exercise 
prudence  (or  otherwise  comply  with  the  basic  fiduciary  rules  of  the 
bill)  in  carrying  out  his  specific  responsibilities.  For  example,  A  and 
B  are  co-trustees  and  are  to  jointly  manage  the  plan  assets.  A  improp- 
erly allows  B  to  have  the  sole  custody  of  the  plan  assets  and  makes  no 
inquiry  as  to  his  conduct.  B  is  thereby  enabled  to  sell  the  property  and 
to  embezzle  the  proceeds.  A  is  to  be  liable  for  a  breach  of  fiduciary 
responsibility. 

Allocation  of  duties  of  co-trustees. — Under  the  conference  sub- 
stitute, if  the  plan  assets  are  held  by  co-trustees,  then  each  trustee  has 
the  duty  to  manage  and  control  those  assets.  For  example,  shares  of 
stock  held  in  trust  by  several  trustees  generally  should  be  registered  in 
the  name  of  all  the  trustees,  or  in  the, name  of  the  trust.  In  addition, 
each  trustee  is  to  use  reasonable  care  to  prevent  his  co-trustee  from 
committing  a  breach  of  fiduciary  duty. 

Although  generally  each  trustee  must  manage  and  control  the  plan 
assets,  nevertheless,  under  the  substitute  specific  duties  and  responsi- 
bilities with  respect  to  the  management  of  plan  assets  may  be  allo- 
cated among  co-trustees  by  the  trust  instrument.  For  example,  the 
trust  instrument  may  provide  that  trustee  A  is  to  manage  and  control 
one-half  of  the  plan  assets,  and  trustee  B  is  to  manage  and  control  the 
other  half  of  the  plan  assets. 

Also,  the  trust  instrument  may  provide  that  specific  duties  may  be 
allocated  by  agreement  among  the  co-trustees.  In  this  case,  however, 
the  conferees  intend  that  the  trust  instrument  is  to  specifically  deline- 
ate the  duties  that  may  be  allocated  by  agreement  of  the  co-trustees 
and  is  to  specify  a  procedure  for  such  allocation.  Also,  the  trustees 
must  act  prudently  in  implementing  such  an  allocation  procedure. 

If  duties  are  allocated  among  co-trustees  in  accordance  with  the 
substitute,  a  trustee  to  whom  duties  have  not  been  allocated  is  not  to 
be  liable  for  any  loss  that  arises  from  acts  or  omissions  of  the  co-trustee 
to  whom  such  responsibilities  have  been  allocated. 

However,  a  co-trustee  will  be  liable  notwithstanding  allocation  if  he 
individually  fails  to  comply  with  the  other  fiduciary  standards.  For 
example,  a  co-trustee  would  be  liable  on  account  of  his  own  acts  if 
he  did  not  act  in  accordance  with  the  prudent  man  standard  and  there- 
by caused  the  plan  to  suffer  a  loss.  In  addition,  the  general  rules  of 
co-fiduciary  liability  are  to  apply.  Therefore,  for  example,  if  a  trustee 
had  knowledge  of  a  breach  by  a  co-trustee,  he  would  be  liable  unless 
he  made  reasonable  efforts  to  remedy  the  breach. 

Under  the  substitute,  it  is  made  clear  that  if  plan  assets  are  held  in 
separate  trusts  a  trustee  of  one  trust  is  not  responsible  as  a  co-trustee 
of  the  other  trust. 
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The  conferees  understand  that  under  certain  circumstances,  trust- 
ees (and  other  fiduciaries)  in  discharging  their  responsibilities  in 
accordance  with  the  prudent  man  rule  will  hire  agents  to  perform 
ministerial  acts.  In  this  case,  the  liability  of  the  trustees  (and  other 
fiduciaries)  for  acts  of  their  agents  is  to  be  established  in  accordance 
with  the  prudent  man  rule. 

Allocation  and  delegation  of  duties  other  than  the  management  of 
plan  assets. — The  substitute  also  provides  for  the  allocation  and  dele- 
gation by  fiduciaries  of  duties  that  do  not  involve  the  management 
and  control  of  plan  assets.1  However,  in  order  that  participants  and 
beneficiaries,  etc.,  may  readily  determine  who  is  responsible  for  man- 
aging a  plan,  the  substitute  generally  provides  that  only  "named  fi- 
duciaries" will  be  able  to  allocate  or  delegate  their  responsibilities. 

Under  the  substitute,  if  the  plan  so  provides,  named  co-fiduciaries 
may  allocate  their  specific  responsibilities  among  themselves,  and 
named  fiduciaries  may  delegate  all  or  part  of  their  duties  (which  do 
not  involve  asset  management)  to  others.  The  substitute  also  provides 
that  upon  proper  allocation  or  delegation  fiduciaries  will  not  be  liable 
for  the  acts  or  omissions  of  the  persons  to  whom  duties  have  been 
allocated  or  delegated. 

Allocation  or  delegation  (and  the  consequent  elimination  of  liability) 
can  only  occur  under  specific  circumstances.  The  plan  must  specifically 
allow  such  allocation  or  delegation,  and  the  plan  must  expressly 
provide  a  procedure  for  it.  For  example,  the  plan  may  provide  that 
delegation  may  occur  only  with  respect  to  specified  duties,  and  only 
on  the  approval  of  the  plan  sponsor  or  on  the  approval  of  the  joint 
board  of  trustees  of  a  Taft-Hartley  plan.  Also,  in  implementing  the 
procedures  of  the  plan,  plan  fiduciaries  must  act  prudently  and  in  the 
interests  of  participants  and  beneficiaries.  The  fiduciaries  also  must 
act  in  this  manner  in  choosing  the  person  to  whom  they  allocate  or 
delegate  their  duties.  Additionally,  they  must  act  in  this  manner  in 
continuing  the  allocation  or  delegation  of  their  duties. 

In  order  to  act  prudently  in  retaining  a  person  to  whom  duties  have 
been  delegated,  it  is  expected  that  the  fiduciary  will  periodically  review 
this  person's  performance.  Depending  upon  the  circumstances,  this 
requirement  may  be  satisfied  by  formal  periodic  review  (which  may  be 
by  all  the  named  fiduciaries  Avho  have  participated  in  the  delegation  or 
by  a  specially  designated  review  committee),  or  it  may  be  met 
through  day-to-day  contact  and  evaluation,  or  in  other  appropri- 
ate ways.  Since  effective  review  requires  that  a  person's  services 
can  be  terminated,  it  may  be  necessary  to  enter  into  arrangements 
which  the  fiduciary  can  promptly  terminate  (within  the  limits  of 
the  circumstances). 

Even  though  a  named  fiduciary  has  properly  delegated  his  duties 
in  accordance  with  the  substitute,  he  may  still  be  liable  for  the  acts  of 
a  co-fiduciary  if  he  breaches  the  general  rules  of  co-fiduciary  liability 
by.  e.g.*  knowingly  concealing  a  breach  of  a  co-fiduciary. 

Investment  managers*  investment  committees*  etc. — Under  the  sub- 
stitute, if  the  plan  so  provides,  a  person  who  is  a  named  fiduciary 
with  respect  to  the  control  or  management  of  plan  assets  may  appoint 

1  For  example,  these  rules  would  govern  the  allocation  or  delegation  of  duties  with 
respect  to  payment  of  benefits. 

301 


4569 


a  qualified  investment  manager  to  manage  all  or  part  of  the  plan 
assets.  (However,  in  choosing  an  investment  manager,  the  named 
fiduciary  must  act  prudently  and  in  the  interests  of  participants  and 
beneficiaries,  and  also  must  act  in  this  manner  in  continuing  the 
use  of  an  investment  manager.)  Tn  this  case,  the  plan  trustee  would  no 
longer  have  responsibility  for  managing  the  assets  controlled  by  the 
qualified  investment  manager,  and  the  trustee  would  not  be  liable  for 
the  acts  or  omissions  of  the  investment  manager.  Also,  as  long  as  the 
named  fiduciary  had  chosen  and  retained  the  investment  manager 
prudential ly,  the  named  fiduciary  would  not  be  liable  for  the  acts  or 
omissions  of  the  manager.  Under  the  substitute,  a  qualified  invest- 
ment manager  may  be  an  investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1040,  a  bank  (as  defined  in  that  Act),  or 
an  insurance  company  qualified  to  perform  investment  management 
services  under  State  law  in  more  than  one  State.  To  be  qualified,  the 
investment  manager  also  must  acknowledge  in  writing  that  he  is  a 
plan  fiduciary. 

As  described  above  (Establishment  of  trust)  the  plan  may  also  pro- 
vide that  the  trustee  is  to  be  subject  to  the  direction  of  named  fiduci- 
aries with  respect  to  investment  decisions.  In  this  case,  if  the  trustee 
properlv  follows  the  instructions  of  the  named  fiduciaries,  the  trustee 
generally  is  not  to  be  liable  for  losses  which  arise  out  of  following 
these  instructions.  (The  named  fiduciaries,  however,  would  be  subject 
to  the  usual  fiduciary  responsibility  rules  and  would  be  subject  to 
liability  on  breach  of  these  rules.) 

In  addition,  a  plan  may  provide  that  named  fiduciaries  (or  fidu- 
ciaries to  whom  duties  have  been  properly  delegated)  may  employ 
investment  and  other  advisers.  However,  a  fiduciary  cannot  be  relieved 
of  his  own  responsibilities  merely  because  he  follows  the  advice  of  such 
a  person.  (Also,  investment  advisers  would  be  fiduciaries  under  the 
substitute.) 

Basic  fiduciary  rules 

Prudent  man  standard. — The  substitute  requires  that  each  fiduciary 
of  a  plan  act  with  the  care,  skill,  prudence,  and  diligence  under  the 
circumstances  then  prevailing  that  a  prudent  man  acting  in  a  like  ca- 
pacity and  familiar  with  such  matters  would  use  in  conducting  an  en- 
terprise of  like  character  and  with  like  aims.  The  conferees  expect  that 
the  courts  will  interpret  this  prudent  man  rule  (and  the  other  fidu- 
ciary standards)  bearing  in  mind  the  special  nature  and  purpose  of 
employee  benefit  plans. 

Under  the  Internal  Revenue  Code,  qualified  retirement  plans  must 
be  for  the  exclusive  benefit  of  the  employees  and  their  beneficiaries. 
Following  this  requirement,  the  Internal  Revenue  Service  has  devel- 
oped general  rules  that  govern  the  investment  of  plan  assets,  including 
a  requirement  that  cost  must  not  exceed  fair  market  value  at  the  time 
of  purchase,  there  must  be  a  fair  return  commensurate  with  the  pre- 
vailing rate,  sufficient  liquidity  must  be  maintained  to  permit  dis- 
tributions, and  the  safeguards  and  diversity  that  a  prudent  inves- 
tor would  adhere  to  must  be  present.  The  conferees  intend  that  to 
the  extent  that  a  fiduciary  meets  the  prudent  man  rule  of  the  labor  pro- 
visions, he  will  be  deemed  to  meet  these  aspects  of  the  exclusive  benefit 
requirements  under  the  Internal  Revenue  Code. 
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Under  the  conference  substitute,  plan  fiduciaries  also  must  act  in 
accordance  with,  plan  documents  and  instruments  to  the  extent  that 
they  are  consistent  with  the  requirements  established  in  the  bill. 

Exclusive  benefit  for  employees. — Under  the  conference  substitute 
each  fiduciary  of  a  plan  must  act  solely  in  the  interests  of  the  plan's 
participants  and  beneficiaries  and  exclusively  to  provide  benefits  to 
these  participants  and  beneficiaries  (or  to  pay  reasonable  plan  admin- 
istrative costs). 

Since  the  assets  of  the  employee  benefit  plan  are  to  be  held  for  the 
exclusive  benefit  of  participants  and  beneficiaries,  plan  assets  gen- 
erally are  not  to  inure  to  the  benefit  of  the  employer.  However,  the 
conference  substitute  allows  an  employer's  contributions  to  be  returned 
to  him  in  certain  limited  situations. 

An  employer's  contributions  can  be  returned  within  one  year  after 
they  are  made  to  the  plan,  if  made  as  a  mistake  of  fact.  (For  example, 
an  employer  may  have  made  an  arithmetical  error  in  calculating  the 
amounts  that  were  to  be  contributed  to  the  plan.)  Also,  if  an  employer 
contributes  to  a  plan  on  the  condition  that  the  plan  is  tax-qualified 
or  on  the  condition  that  a  current  tax  deduction  is  allowed  for  the 
contribution,  and  it  is  later  determined  that  the  plan  is  not  qualified 
(or  the  deduction  is  not  allowed),  the  contribution  can  be  returned  if 
the  plan  provides  for  it.  In  this  case,  the  contribution  can  be  returned 
within  one  year  after  the  disallowance  of  qualification  or  deduction. 
With  regard  to  a  disallowance  of  deductions,  contributions  can  be  re- 
turned only  to  the  extent  of  the  amount  for  which  a  deduction  is 
denied.  (For  example,  if  $100  is  contributed  on  the  condition  it  is 
deductible  and  $20  is  later  determined  not  to  be  deductible,  only  $20 
could  be  returned,  and  not  $100.)  Also  with  respect  to  qualifica- 
tion, contributions  can  be  returned  on  the  denial  of  initial  or  of 
continuing  qualification  (in  the  case  of  contributions  made  after 
e.g.,  a  plan  amendment ) . 

An  employer's  contributions  under  an  H.R.  10  plan  also  can  be 
returned  to  the  employer  to  the  extent  permitted  to  avoid  payment 
of  an  excise  tax  on  excess  contributions. 

Under  the  labor  (but  not  the  tax)  provisions  of  the  substitute,  the 
transfer  or  distribution  of  the  assets  of  a  welfare  plan  on  termination 
of  the  plan  is  to  be  in  accordance  with  the  terms  of  the  plan  except 
as  otherwise  prescribed  by  regulations  of  the  Secretary  of  Labor.  It 
is  intended  that  the  Secretary  of  Labor  would  allow  the  terms  of  the 
plan  (or  in  the  case  of  a  plan  subject  to  collective  bargaining,  the  col- 
lective bargaining  agreement)  to  govern  such  distribution  or  transfer 
of  assets  except  to  the  extent  that  implementation  of  the  terms  of  the 
plan  or  agreement  would  unduly  impair  the  accrued  benefits  of  the 
plan  participants  or  would  not  be  in  the  best  interests  of  the  plan 
participants.  Where  such  distribution  or  transfer  is  incidental  to  the 
merger  of  one  multiemployer  plan  with  another,  it  is  expected  that 
the  Secretary  of  Labor  would  disallow  the  distribution  or  transfer 
only  where  the  merger  would  reasonably  be  expected  to  jeopardize  the 
ability  of  the  plan  to  meet  its  obligations  or  would  otherwise  not  be 
in  the  best  interests  of  the  plan  participants. 

Also,  under  the  labor  (but  not  the  tax)  provisions  of  the  substitute, 
on  termination  of  a  pension  plan  to  which  the  plan  termination  insur- 
ance provisions  do  not  apply,  the  assets  of  the  plan  are  to  be  allocated 
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in  accordance  with  the  provisions  under  the  plan  termination  insurance 
title  of  the  Act  governing  such  allocation  (as  if  the  plan  wore  covered 
by  termination  insurance),  except  as  otherwise  provided  in  regulations 
prescribed  by  the  Secretary  of  Labor.  It  is  intended  that  regulations 
by  the  Secretary  of  Labor  in  this  case  would  be  similar  to  the  regula- 
tions governing  the  distribution  of  assets  on  termination  of  a  welfare 
plan  as  described  above. 

Diversification  requirement. — The  substitute  requires  fiduciaries  to 
diversify  plan  assets  to  minimize  the  risk  of  large  losses,  unless  under 
the  circumstances  it  is  clearly  prudent  not  to  do  so.  It  is  not  intended 
that  a  more  stringent  standard  of  prudence  be  established  with  the 
use  of  the  term  "clearly  prudent."'  Instead,  by  using  this  term  it  is 
intended  that  in  an  action  for  plan  losses  based  on  breach  of  the 
diversification  requirement,  the  plaintiff's  initial  burden  will  be  to 
demonstrate  that  there  has  been  a  failure  to  diversify.  The  defend- 
ant then  is  to  have  the  burden  of  demonstrating  that  this  failure  to 
diversify  was  prudent.  The  substitute  places  these  relative  burdens 
on  the  parties  in  this  matter,  because  the  basic  policy  is  to  require 
diversification,  and  if  diversification  on  its  face  does  not  exist,  then 
the  burden  of  justifying  failure  to  follow  this  general  policy  should 
be  on  the  fiduciary  who  engages  in  this  conduct. 

The  degree  of  investment  concentration  that  would  violate  this 
requirement  to  diversify  cannot  be  stated  as  a  fixed  percentage,  because 
a  prudent  fiduciary  must  consider  the  facts  and  circumstances  of  each 
case.  The  factors  to  be  considered  include  (1)  the  purposes  of  the 
plan;  (2)  the  amount  of  the  plan  assets;  (3)  financial  and  industrial 
conditions;  (4)  the  type  of  investment,  whether  mortgages,  bonds 
or  shares  of  stock  or  otherwise ;  (5)  distribution  as  to  geographical  lo- 
cation; (6)  distribution  as  to  industries;  (7)  the  dates  of  maturity. 

A  fiduciary  usually  should  not  invest  the  whole  or  an  unreasonably 
large  proportion  of  the  trust  property  in  a  single  security.  Ordinarily 
the  fiduciary  should  not  invest  the  whole  or  an  unduly  large  propor- 
tion of  the  trust  property  in  one  type  of  security  or  in  various  types 
of  securities  dependent  upon  the  success  of  one  enterprise  or  upon 
conditions  in  one  locality,  since  the  effect  is  to  increase  the  risk  of 
large  losses.  Thus,  although  the  fiduciary  may  be  authorized  to  invest 
in  industrial  stocks,  he  should  not  invest  a  disproportionate  amount 
of  the  plan  assets  in  the  shares  of  corporations  engaged  in  a  particular 
industry.  If  he  is  investing  in  mortgages  on  real  property  he  should  not 
invest  a  disproportionate  amount  of  the  trust  in  mortgages  in  a  par- 
ticular district  or  on  a  particular  class  of  property  so  that  a  decline 
in  property  values  in  that  district  or  of  that  class  might  cause  a  large 
loss. 

The  assets  of  many  pension  plans  are  managed  by  one  or  more  invest- 
ment managers.  For  example,  one  investment  manager.  A,  may  be  re- 
sponsible for  10  percent  of  the  assets  of  a  plan  and  instructed  by  the 
named  fiduciary  or  trustee  to  invest  solely  in  bonds;  another  invest- 
ment manager,  B,  may  be  responsible  for  a  different  10  percent  of  the 
assets  of  the  same  plan  and  instructed  to  invest  solely  in  equities.  Such 
arrangements  often  result  in  investment  returns  which  are  quite  favor- 
able to  the  plan,  its  participants,  and  its  beneficiaries.  In  these  circum- 
stances, A  would  invest  solely  in  bonds  in  accordance  with  his  instruc- 
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tions  and  would  diversify  the  bond  investments  in  accordance  with 
the  diversification  standard,  the  prudent  man  standard,  and  all  other 
provisions  applicable  to  A  as  a  fiduciary.  Similarly,  B  would  invest 
solely  in  equities  in  accordance  with  his  instructions  and  these  stand- 
ards. Neither  A  nor  B  would  incur  any  liability  for  diversifying  assets 
subject  to  their  management  in  accordance  with  their  instructions. 

The  conferees  intend  that,  in  general,  whether  the  plan  assets  are 
sufficiently  diversified  is  to  be  determined  by  examining  the  ultimate 
investment  of  the  plan  assets.  For  example,  the  conferees  understand 
that  for  efficiency  and  economy  plans  may  invest  all  their  assets  in 
a  single  bank  or  other  pooled  investment  fund,  but  that  the  pooled 
fund  itself  could  have  diversified  investments.  It  is  intended  that,  in 
this  case,  the  diversification  rule  is  to  be  applied  to  the  plan  by  examin- 
ing the  diversification  of  the  investments  in  the  pooled  fund.  The 
same  is  tine  with  respect  to  investments  in  a  mutual  fund.  Also, 
generally  a  plan  may  be  invested  wholly  in  insurance  or  annuity 
contracts  without  violating  the  diversification  rules,  since  generally 
an  insurance  company's  assets  are  to  be  invested  in  a  diversified 
manner. 

(With  respect  to  special  rules  regarding  diversification  of  assets  and 
investment  in  employer  securities,  etc.,  by  certain  individual  account 
plans,  see  "Employer  securities  and  employer  real  property,"  below.) 

Certain  individual  account  plans. — Under  the  substitute,  a  special 
rule  is  provided  for  individual  account  plans  where  the  participant 
is  permitted  to.  and  in  fact  does,  exercise  independent  control  over  the 
assets  in  his  individual  account.  In  this  case,  the  individual  is  not  to 
be  regarded  as  a  fiduciary  and  other  persons  who  are  fiduciaries  with 
respect  to  the  plan  are  not  to  bo  liable  for  any  loss  that  results  from 
the  exercise  and  control  by  the  participant  or  beneficiary.  Therefore,  if 
the  participant  instructs  the  plan  trustee  to  invest  the  full  balance  of 
his  account  in,  e.g..  a  single  stock,  the  trustee  is  not  to  be  liable  for  any 
loss  because  of  a  failure  to  diversify  or  because  the  investment  does 
not  meet  the  prudent  man  standards.  However,  the  investment  must 
not  contradict  the  terms  of  the  plan,  and  if  the  plan  on  its  face  pro- 
hibits such  investments,  the  trustee  could  not  follow  the  instructions 
and  avoid  liability. 

The  conferees  recognize  that  there  may  be  difficulties  in  determining 
whether  the  participant  in  fact  exercises  independent  control  over  his 
account.  Consequently,  whether  participants  and  beneficiaries  exer- 
cise independent  control  is  to  be  determined  pursuant  to  regulations 
prescribed  by  the  Secretary  of  Labor.  The  conferees  expect  that  the 
regulations  will  provide  more  stringent  standards  with  respect  to  de- 
termining whether  there  is  an  independent  exercise  of  control  where 
the  investments  may  inure  to  the  direct  or  indirect  benefit  of  the  plan 
sponsor  since,  in  this  case  participants  might  be  subject  to  pressure 
with  respect  to  investment  decisions.  (Because  of  the  difficulty  of  en- 
suring that  there  is  independence  of  choice  in  an  employer  established 
individual  retirement  account,  it  is  expected  that  the  regulations  will 
generally  provide  that  sufficient  independent  control  will  not  exist  with 
respect  to  the  acquisition  of  employer  securities  by  participants  and 
beneficiaries  under  this  type  of  plan.)  In  addition,  the  conferees  ex- 
pect that  the  regulations  generally  will  require  that  for  there  to  be 
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independent  control  by  participants,  a  broad  range  of  investments 
must  be  available  to  the  individual  participants  and  beneficiaries. 

Transfer  of  assets  outside  of  the  United  States. — Tn  order  to  prevent 
"runaway  assets,"  the  labor  provisions  of  the  substitute  generally  pro- 
hibit a  fiduciary  from  transfering  or  maintaining  the  indicia  of  owner- 
ship of  any  plan  assets  outside  the  jurisdiction  of  the  district  courts  of 
the  United  States.  However,  such  a  transaction  may  be  permitted  under 
regulations  issued  by  the  Secretary  of  Labor. 

It  is  recognized  that  investment  in  securities  of  foreign  companies 
and  governments  have  been  and  may  well  continue  to  be  in  the  best 
interests  of  plan  participants  in  appropriate  circumstances  and  with 
proper  safeguards,  and  that  the  physical  transfer  of  securities  back 
and  forth  overseas  may  involve  unduly  high  cost  and  impose  unreason- 
able limitations  on  the  investment  of  plan  funds  in  such  securities. 
The  basic  objective  of  the  requirement  that  the  indicia  of  ownership 
remain  within  the  jurisdiction  of  a  United  States  District  Court  is 
to  preclude  frustration  of  adequate  fiduciary  supervision  and  remedies 
for  breach  of  trust.  However,  the  risk  of  misappropriation  of  plan 
assets  or  their  removal  beyond  the  effective  process  of  an  American 
court  is  minimal  where  the  assets  are  under  the  management  or  control 
of  a  bank,  trust  company  or  similar  institution  which  is  subject  to  ad- 
equate regulation  and  examination  by  State  or  Federal  supervisory 
agencies.  Such  an  institution  would  be  responsive  to  legal  process  and 
to  the  traditional  principles  of  fiduciary  responsibility  under  trust 
law.  Accordingly,  it  is  contemplated  that  the  Secretary  of  Labor  will, 
as  a  general  rule,  grant  an  exemption  to  such  institutions  meeting 
standards  that  would  assure  the  safety  of  plan  assets.  It  is  further  con- 
templated that  the  Secretary  will  issue  temporary  regulations  author- 
izing institutions  with  a  history  of  investing  pension  funds  in  foreign 
securities  as  a  matter  of  policy  to  continue  to  do  so  pending  formal  ac- 
tion on  an  application  for  exemption. 

Prohibited  transactions 

In  general. — The  conference  substitute  prohibits  plan  fiduciaries 
and  parties-in-interest  from  engaging  in  a  number  of  specific  trans- 
actions. Prohibited  transaction  rules  are  included  both  in  the  labor 
and  tax  provisions  of  the  substitute.  Under  the  labor  provisions  (title 
I),  the  fiduciary  is  the  main  focus  of  the  prohibited  transaction  rules. 
This  corresponds  to  the  traditional  focus  of  trust  law  and  of  civil  en- 
forcement of  fiduciary  responsibilities  through  the  courts.  On  the 
other  hand,  the  tax  provisions  (title  II)  focus  on  the  disqualified 
person.  This  corresponds  to  the  present  prohibited  transaction  pro- 
visions relating  to  private  foundations.2 

The  prohibited  transactions,  and  exceptions  therefrom,  are  nearly 
identical  in  the  labor  and  tax  provisions.  However,  the  labor  and  tax 
provisions  differ  somewhat  in  establishing  liability  for  violation  of 
prohibited  transactions.  Under  the  labor  provisions,  a  fiduciary  will 
only  be  liable  if  he  knew  or  should  have  known  that  he  engaged  in  a 
prohibited  transaction.  Such  a  knowledge  requirement  is  not  included 

2  Generally,  the  substitute  defines  a  prohibited  transaction  as  the  same  type  of  trans- 
action that  constitutes  prohibited  self-dealinps  with  respect  to  private  foundations,  with 
differences  that  are  appropriate  in  the  employee  benefit  area.  As  with  the  private  foundation 
rules,  under  the  substitute,  both  direct  and  indirect  dealinps  of  the  proscribed  tvpo  are 
prohibited. 
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in  the  tax  provisions.  This  distinction  conforms  to  the  distinction  in 
present  law  in  the  private  foundation  provisions  (where  a  foundation's 
manager  generally  is  subject  to  a  tax  on  self-dealing  if  he  acted  with 
knowledge,  but  a  disqualified  person  is  subject  to  tax  without  proof  of 
knowledge). 

Under  the  labor  provisions  a  fiduciary  will  be  liable  for  losses  to 
a  plan  from  a  prohibited  transaction  in  which  he  engaged  if  he 
would  have  known  the  transaction  involving  the  particular  party-in- 
interest  was  prohibited  if  he  had  acted  as  a  prudent  man.  The  type 
of  investigation  that  will  be  needed  to  satisfy  the  test  of  prudence 
will  depend  upon  the  particular  facts  and  circumstances  of  the  case. 
In  the  case  of  a  significant  transaction,  generally  for  a  fiduciary  to 
be  prudent  he  must  make  a  thorough  investigation  of  the  other  party's 
relationship  to  the  plan  to  determine  if  he  is  a  party-in-interest.  In 
the  case  of  a  normal  and  insubstantial  day-to-day  transaction,  it 
may  be  sufficient  to  check  the  identity  of  the  other  party  against 
a  roster  of  parties-in-interest  that  is  periodically  updated. 

In  general,  it  is  expected  that  a  transaction  will  not  be  a  pro- 
hibited transaction  (under  either  the  labor  or  tax  provisions)  if 
the  transaction  is  an  ordinary  "blind"  purchase  or  sale  of  securities 
through  an  exchange  where  neither  buyer  nor  seller  (nor  the  agent 
of  either)  knows  the  identity  of  the  other  party  involved.  In  this 
case,  there  is  no  reason  to  impose  a  sanction  on  a  fiduciary  (or  party- 
in-interest)  merely  because,  by  chance,  the  other  party  turns  out  to 
be  a  party-in-interest  (or  plan). 

The  labor  prohibitions  affect  "parties-in-interest",  and  the  tax 
prohibitions  affect  "disqualified  persons."  The  two  terms  are  sub- 
stantially the  same  in  most  respects,  but  the  labor  term  includes  a 
somewhat  broader  range  of  persons,  as  described  below. 

Coverage. — The  prohibited  transaction  rules  under  the  labor  pro- 
visions apply  to  all  plans  to  which  the  general  labor  fiduciary  rules 
apply,  as  described  above.  The  tax  law  prohibited  transaction  rules 
apply  to  all  qualified  retirement  plans  (under  sees.  401,  403(a),  and 
405(a)  of  the  Internal  Revenue  Code)  and  to  all  qualified  individual 
retirement  accounts,  individual  retirement  annuities,  and  individual 
retirement  bonds  (under  sees.  408  and  409  of  the  Code).  In  addition, 
the  tax  law  rules  are  to  continue  to  apply  even  if  the  plan,  etc., 
should  later  lose  its  tax  qualification. 

The  tax  law  prohibited  transaction  provisions  follow  the  labor 
provisions  with  respect  to  whether  the  assets  of  an  insurance  com- 
pany or  mutual  fund  are  to  be  considered  the  assets  of  a  plan.  Also, 
the  tax  provisions  exclude  from  the  new  prohibited  transaction  rules 
government  plans,  and  church  plans  which  have  not  elected  coverage 
under  the  new  participation,  vesting,  funding  and  insurance  pro- 
visions. (The  latter  plans,  if  they  are  qualified  plans,  will  be  subject 
to  present  law.) 

Party-in-interest  transactions. — Under  the  substitute,  the  direct 
or  indirect  sale,  exchange,  or  leasing  of  any  property  between  the 
plan  and  a  party-in-interest  3  (with  exceptions  subsequently  noted) 
is  a  prohibited  transaction.  Under  this  rule,  the  transaction  is  pro- 


a  Hereafter,  the  terra  "party-in-interest"  will  include  the  term  "disqualified  person"  unless 
otherwise  indicated. 
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hibited  whether  or  not  the  property  involved  is  owned  by  the  plan 
or  party-in-interest,  and  the  prohibited  transaction  includes  sales, 
etc.,  from  the  party-in-interest  to  the  plan,  and  also  from  the  plan 
to  the  party-in-interest.  Also,  following  the  private  foundation  rules 
of  the  tax  law,  a  transfer  of  property  by  a  party-in-interest  to  a 
plan  is  treated  as  a  sale  or  exchange  if  the  property  is  subject  to  a 
mortgage  or  a  similar  lien  which  the  party-in-interest  placed  on 
the  property  within  10  years  prior  to  the  transfer  to  the  plan  or  if  the 
plan  assumes  a  mortgage  or  similar  lien  placed  on  the  property  by  a 
party  in  interest  within  10  years  prior  to  the  transfer.  This  rule  pre- 
vents circumvention  of  the  prohibition  on  sale  by  mortgaging  the 
property  before  transfer  to  the  plan. 

The  conference  substitute  also  generally  prohibits  the  direct  or  in- 
direct lending  of  money  or  other  extension  of  credit  between  a  plan 
and  parties-in-interest.  For  example,  a  prohibited  transaction  gen- 
erally will  occur  if  a  loan  to  a  plan  is  guaranteed  by  a  party-in-inter- 
est, unless  it  comes  within  the  special  exemption  for  employee  stock 
ownership  plans. 

It  is  intended  that  prohibited  loans  include  the  acquisition  by  the 
plan  of  a  debt  instrument  (such  as  a  bond  or  note)  which  is  an  obliga- 
tion of  a  party-in-interest.  (However,  the  transition  rules  described 
below  establish  special  rules  for  certain  debt  instruments  held  by  a 
plan  before  July  1,  1074.)  Similarly,  it  is  intended  that  it  would  be  a 
prohibited  transaction  (in  effect  a  loan  by  the  plan  to  the  employer) 
if  the  employer  funds  his  contributions  to  the  plan  with  his  own  debt 
obligations. 

With  certain  exceptions  described  below,  the  direct  or  indirect  fur- 
nishing of  goods  or  services  or  facilities  between  a  plan  and  a  party- 
in-interest  also  is  prohibited.  This  would  apply,  for  example,  to  the 
furnishing  of  personal  living  quarters  to  a  party-in-interest. 

The  substitute  prohibits  the  direct  or  indirect  transfer  of  any  plan 
income  or  assets  to  or  for  the  benefit  of  a  party-in-interest.  It  also 
prohibits  the  use  of  plan  income  or  assets  by  or  for  the  benefit  of  any 
party-in-interest.  As  in  other  situations,  this  prohibited  transaction 
may  occur  even  though  there  has  not  been  a  transfer  of  money  or  prop- 
erty between  the  plan  and  a  party-in-interest.  For  example,  securities 
purchases  or  sales  by  a  plan  to  manipulate  the  price  of  the  security  to 
the  advantage  of  a  party-in-interest  constitutes  a  use  by  or  for  the 
benefit  of  a  party-in-interest  of  any  assets  of  the  plan. 

The  labor  provisions  and  the  tax  provisions  differ  slightly  on  the 
wording  with  respect  to  this  latter  prohibition.  The  labor  provision 
prohibits  such  use  of  the  plan's  "assets",  and  the  tax  provision  pro- 
hibits use  of  the  plan's  "income  or  assets".  (This  same  difference 
appears  with  respect  to  other  prohibited  transactions,  as  well.)  The 
conferees  intend  that  the  labor  and  tax  provisions  are  to  be  interpreted 
in  the  same  way  and  both  are  to  applv  to  income  and  assets.  The  differ- 
ent wordings  are  used  merely  because  of  different  usages  in  the  labor 
and  tax  laws.  In  addition,  even  though  the  term  "income"  is  used  in 
the  tax  law,  it  is  intended  that  this  is  not  to  imply  in  any  way  that 
investment  in  growth  assets  (which  may  provide  little  current  income) 
is  to  be  prohibited  where  such  investment  would  otherwise  meet  the 
prudent  man  and  other  rules  of  the  substitute. 
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Since  the  subsitute  prohibits  both  direct  and  indirect  transactions, 
it  is  expected  that  where  a  mutual  fund,  e.g.,  acquires  property  from  a 
party-in-interest  as  part  of  the  arrangement  under  which  the  plan 
invests  or  retains  its  investment  in  the  mutual  fund,  this  is  to  be  a  pro- 
hibited transaction. 

Employer  securities  and  employer  real  property. — The  labor  pro- 
visions also  generally  prohibit  the  direct  or  indirect  acquisition  by  the 
plan  (or  holding  by  the  plan)  of  securities  of  the  employer  or  real 
property  leased  to  the  employer,  except  if  otherwise  allowed.  This  pro- 
hibition (and  the  exceptions  to  it)  is  described  in  detail  below. 

Additional  prohibitions. — The  substitute  generally  prohibits  a 
fiduciary  from  dealing  with  the  income  or  assets  of  a  plan  in  his 
own  interest  or  for  his  own  account.  However,  this  does  not  prohibit 
the  fiduciary  from  dealings  where  he  has  an  account  in  the  plan  and 
the  dealings  apply  to  all  plan  accounts  without  discrimination. 

The  substitute  also  prohibits  a  fiduciary  from  receiving  considera- 
tion for  his  own  personal  account  from  any  party  dealing  with  the 
plan  in  connection  with  the  transaction  involving  the  income  or  assets 
of  the  plan.  This  prevents,  eg.*  "kickbacks"  to  a  fiduciary. 

In  addition,  the  labor  provisions  (but  not  the  tax  provisions)  pro- 
hibit a  fiduciary  from  acting  in  any  transaction  involving  the  plan 
on  behalf  of  a  person  (or  representing  a  party)  whose  interests 
are  adverse  to  the  interests  of  the  plan  or  of  its  participants  or  bene- 
ficiaries. This  prevents  a  fiduciary  from  being  put  in  a  position  where 
he  has  dual  loyalties,  and,  therefore,  he  cannot  act  exclusively  for 
the  benefit  of  a  plans  participants  and  beneficiaries.  (This  prohibition 
is  not  included  in  the  tax  provisions,  because  of  the  difficulty  in  deter- 
mining an  appropriate  measure  for  an  excise  tax.) 

Administrative  exemptions  or  variances. — The  conferees  recognize 
that  some  transactions  which  are  prohibited  (and  for  which  there  are 
no  statutory  exemptions)  nevertheless  should  be  allowed  in  order  not 
to  disrupt  the  established  business  practices  of  financial  institutions 
which  often  performs  fiduciary  functions  in  connection  with  these 
plans  consistent  with  adequate  safeguards  to  protect  employee  benefit 
plans.  For  example,  while  brokerage  houses  generally  would  be  pro- 
hibited from  providing,  either  directly  or  through  affiliates,  both  dis- 
cretionary investment  management  and  brokerage  services  to  the  same 
plan,  the  conferees  expect  that  the  Secretary  of  Labor  and  Secretary 
of  the  Treasur}7  would  grant  a  variance  with  respect  to  these  services 
(and  other  services  traditionally  rendered  by  such  institutions),  pro- 
vided that  they  can  show  that  such  a  variance  will  be  administratively 
feasible  and  that  the  type  of  transaction  for  which  an  exemption  is 
sought  is  in  the  interest  of  and  protective  of  the  rights  of  plan  partic- 
ipants and  beneficiaries.  Thus,  variances  might  be  granted  to  brokers 
or  their  affiliates  to  act  as  investment  managers  if  the  Secretary  deter- 
mines that  such  arrangements  are  in  the  interests  of  plan  participants 
and  beneficiaries  and  that  satisfactory  safeguards  are  provided, 
including  e.g.*  such  protections  as  the  monitoring  of  the  investment 
manager's  decisions  by  a  person  with  appropriate  investment  experi- 
ence, as  specified  by  the  Secretaries,  who  is  not  affiliated  with  the  bro- 
ker. The  conferees  did  not  grant  a  statutory  exemption  to  brokers  for 
this  type  of  multiple  service  because  of  the  difficulty  of  establishing 
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precise  statutory  standards  for  protecting  against  potential  abuses. 
The  conferees  note  that  the  general  issue  of  institutional  investment 
management  by  brokers  is  under  consideration  in  separate  legislation, 
and  expect  that  any  action  taken  by  the  Secretaries  on  requests  for 
variances  under  this  Act  will  be  consistent  with  the  outcome  of  such 
legislation. 

In  addition,  the  conferees  recognize  that  some  individual  trans- 
actions between  a  plan  and  party-in-interest  may  provide  substantial 
independent  safeguards  for  the  plan  participants  and  beneficiaries  and 
may  provide  substantial  benefit  to  the  community  as  a  whole,  so  that 
the  transaction  should  be  allowed  under  a  variance.  For  example,  it 
is  understood  that  the  pension  plan  of  a  major  corporation  with  its 
principal  office  in  Dayton,  Ohio,  has  become  committed  to  invest  in  a 
joint  venture  that  will  own  an  office  building  in  a  downtown  redevelop- 
ment area  in  Dayton.  This  building  is  to  be  a  key  element  of  the  re- 
development project.  The  joint  venture  will  lease  a  portion  of  this 
building  to  the  employer  that  established  and  maintained  this  pension 
plan.  Under  the  general  rules,  this  would  be  a  prohibited  indirect 
lease  between  the  plan  and  a  party-in-interest.  However,  it  is  under- 
stood that  the  transaction  has  substantial  safeguards  that  ensure  that 
the  transaction  will  inure  to  the  benefit  of  the  plan  participants  and 
beneficiaries.  For  example,  there  are  other  major  investors  in  the  joint 
venture  at  this  time  so  the  joint  venture  will  seek  an  adequate  rate  of 
return.  Additionally,  it  is  understood  that  the  building  has  another 
major  tenant  and  the  terms  of  the  lease  for  this  tenant  and  for  the 
employer  are  substantially  identical.  Furthermore,  it  is  understood 
that  the  rental  under  these  leases  is  general! v  higher  than  the  rental 
for  similar  space  now  available  in  the  area.  Also,  the  City  of  Dayton 
will  have  a  major  investment  in  the  land  (and  in  a  superstructure),  so 
that  the  City  will  have  an  independent  financial  interest  in  ensuring 
that  the  transaction  is  financially  sound. 

Under  this  transaction,  each  party  in  the  joint  venture  is  to  share 
in  profits  and  losses  in  proportion  to  its  capital  contribution.  There- 
fore, this  is  not  a  "tax  shelter"  transaction  with  an  attempted  shift 
of  early  period  losses  away  from  a  tax-exempt  entity  to  taxable 
entities.  Also,  it  is  understood  that  while  the  joint  venture  will  bor- 
row to  finance  the  acquisition  of  the  building,  neither  the  joint  ven- 
ture nor  the  plan  (nor  any  other  joint  venturer)  is  to  be  "personally 
liable"  on  the  mortgage  debt.  Therefore,  if  the  transaction  were  to 
fail,  the  plan's  liability  would  be  limited  to  the  funds  advanced  to  the 
joint  venture. 

It  is  expected  that  in  this  situation,  because  of  the  substantial  safe- 
guards for  the  plan  and  its  participants  and  beneficiaries,  because  of 
the  lack  of  "tax  abuse"  aspects,  because  the  transaction  became  bind- 
ing before  the  conferees'  decisions  were  announced,  and  because  of  the 
importance  of  the  proiect  to  the  entire  community  of  Dayton.  Ohio, 
that  the  Secretary  of  the  Treasury  and  Secretary  of  Labor  will  grant 
a  variance  to  the  transaction  for  its  whole  term. 

Under  the  substitute,  variances  may  be  conditional  or  unconditional 
and  may  exempt  a  transaction  from  all  or  part  of  the  prohibited  trans- 
action rules.  In  addition,  variances  may  be  for  a  particular  transaction 
or  for  a  class  of  transactions,  and  may  be  allowed  pursuant  to  ridings 
or  regulations.  A  variance  from  the  prohibited  transaction  rules  is  to 
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have  no  effect  with  respect  to  the  basic  fiduciary  responsibility  rules 
requiring  prudent  action,  diversification  of  investments,  actions  ex- 
clusively for  the  benefit  of  participants  and  beneficiaries,  etc.  (This 
is  the  case  with  respect  to  all  statutory  exemptions  from  the  prohibited 
transaction  rules  as  well.) 

Under  the  substitute,  the  Secretary  of  Labor  and  the  Secretary  of 
the  Treasury  each  must  establish  a  procedure  for  allowing  variances, 
but  neither  the  Secretary  of  Labor  nor  the  Secretary  of  the  Treasury  is 
to  be  required  to  grant  a  variance.  Variances  are  to  be  granted  only 
when  each  Secretary  separately  determines  that  the  transaction  in 
question  is  an  appropriate  case  for  a  variance.  Thus,  for  example,  the 
Secretary  of  Labor  may  refuse  to  grant  a  variance  if  the  transaction 
would  constitute  an  abuse  of  the  labor  laws,  even  though  the  Secretary 
of  the  Treasury  may  be  willing  to  grant  a  variance  in  the  particular 
situation.  Similarly,  the  Secretary  of  the  Treasury  may.  for  example, 
refuse  to  grant  a  variance  if  the  transaction  would  constitute  a  tax 
abuse  even  though  the  Secretary  of  Labor  may  be  willing  to  grant 
a  variance  in  the  same  situation. 

In  addition,  variances  are  not  to  be  allowed  unless  each  Secretary 
finds  that  the  transaction  is  in  the  interests  of  the  plan  and  its  par- 
ticipants and  beneficiaries,  that  it  does  not  present  administrative 
problems,  and  that  adequate  safeguards  are  provided  for  participants 
and  beneficiaries. 

Although  the  Secretary  of  Labor  and  the  Secretary  of  the  Treasury 
are  to  separately  determine  whether  a  variance  is  to  be  provided,  they 
are  to  coordinate  their  activities.  It  is  expected  that  the  Secretaries  of 
Labor  and  Treasury  will  develop  an  administrative  procedure  to  allow 
one  application  for  a  variance  and  that  the  two  departments  will  coor- 
dinate their  activities  with  respect  to  this  single  application  to  prevent 
unneeded  delays  and  duplication  of  effort  by  the  applicant. 

Before  allowing  a  variance,  adequate  notice  (including  publication 
in  the  Federal  Register)  is  to  be  given  interested  persons,  who  are  to 
have  an  opportunity  to  present  their  views.  In  the  case  of  a  variance 
from  the  prohibitions  against  a  fiduciary  dealing  with  plan  assets  for 
his  own  account,  acting  on  behalf  of  an  adverse  party  to  the  plan,  or 
receiving  consideration  for  his  personal  account,  there  is  to  be  a  hear- 
ing and  a  determination  on  the  record  that  the  conditions  required 
for  granting  a  variance  are  met.  (However,  the  Secretary  of  the 
Treasury  may  accept  the  record  of  a  Department  of  Labor  hearing, 
if  he  wishes,  and  make  his  determination  with  respect  to  the  variance 
on  the  facts  presented  in  that  record.) 

Exemption  for  Joans  to  participants  and  beneficiaries. — Following 
current  practice,  the  substitute  does  not  prohibit  a  loan  by  a  plan  to  a 
participant  or  beneficiary  in  certain  circumstances.  To  be  permitted, 
such  loans  must  be  made  in  accord  with  specific  provisions  in  the  plan 
governing  such  loans.  In  addition,  a  reasonable  interest  rate  must  be 
charged  and  the  loan  must  be  adequately  secured.  Such  loans  must  be 
made  available  to  all  participants  on  a  reasonably  equivalent  basis. 
0  onsequently,  the  plan  could  not  unreasonably  discriminate  between 
applicants  on  the  basis  of.  e.g..  age  or  sex;  but  the  plan  could  make 
distinctions  on  the  basis  of.  e.g..  credit  worthiness  or  financial  need. 
Also,  such  loans  cannot  be  made  available  to  highly-compensated 
employees  in  an  amount  greater  than  the  amount  available  to  other 
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employees.  The  conferees  intend  that  this  will  allow  a  plan  to  lend  the 
same  percentage  of  a  person's  vested  benefits  to  participants  with  both 
large  and  small  amounts  of  accrued  rested  l)enefits.  (However,  the 
percentage  is  to  be  consistent  with  the  requirements  of  adequate  secu- 
rity.) The  conferees  also  intend  that  a  plan  may  provide  that  the  same 
dollar  amounts  may  be  loaned  to  participants  and  beneficiaries  without 
regard  to  the  amount  of  their  vested  benefits  if  adequate  security  is 
otherwise  provided.  For  example,  a  plan  could  provide  for  loans  to 
participants  and  beneficiaries  in  an  amount  up  to,  e.  0  to  buy 

a  house  (even  if  the  $30,000  is  greater  than  the  amount  of  the  partici- 
pant's or  beneficiary's  vested  benefits)  if  the  loan  is  adequately  secured 
by.  e.g..  a  first  mortgage  on  the  house. 

Exemption   for  t  etc. — The  substitute   allows  a   party-in- 

interest  to  furnish  to  a  plan  office  space,  legal  services,  accounting 
services,  or  other  similar  services  necessary  for  the  establishment  or 
operation  of  the  plan,  if  no  more  than  reasonable  compensation  is 
paid  for  these  services,  etc.  It  is  expected  that  such  arrangements  will 
allow  the  plan  to  terminate  the  services,  etc.,  on  a  reasonably  short 
notice  under  the  circumstances  so  the  plan  will  not  become  locked  into 
an  arrangement  that  may  become  disadvantageous.  It  is  also  expected 
that  the  compensation  arrangements  will  allow  for  changes  so  the 
plan  will  not  be  locked  yito  a  disadvantageous  price. 

The  substitute  also  specifically  allows  the  plan  to  pay  a  fiduciary  or 
other  party-in-interest  reasonable  compensation  (or  reimbursement  of 
expenses)  for  services  rendered  to  the  plan  if  the  services  are  reason- 
able and  necessary.  However,  to  prevent  double  payment,  this  does 
not  apply  with  regard  to  a  fiduciary  who  is  receiving  full-time  pay 
from  an  employer  or  association  of  employers  (with  employees  covered 
by  the  plan)  or  from  a  union  (with  members  covered  by  the  plan), 
except  for  the  reimbursement  of  expenses  properly  and  actually  in- 
curred and  not  otherwise  reimbursed. 

The  substitute  also  makes  it  clear  that  a  party-in-interest  may  serve 
as  a  fiduciary  in  addition  to  being  an  officer,  employee,  agent  or  other 
representative  of  a  party-in-interest. 

Exemption  for  loans  to  employee  stock  ownership  plans. — Under  the 
substitute,  certain  loans  or  extensions  of  credit  from  a  party-in-interest 
to  an  employee  stock  ownership  plan  are  not  to  be  prohibited.  The 
conferees  understand  that  it  is  common  practice  for  these  plans  to 
purchase  the  employer's  stock  from  major  shareholders  (or  from  the 
employer).  The  proceeds  to  pay  for  the  purchase  often  are  obtained  by 
the  plan  from  an  unrelated  lender  with  a  guarantee  of  repayment  by 
the  shareholder.  In  this  case,  the  substitute  does  not  prohibit  the  party- 
in-interest  from  guaranteeing  the  loan  (or  from  providing  his  assets  as 
collateral  for  the  loan).  In  addition,  the  conferees  understand  that  it 
is  common  practice  for  a  party-in-interest  to  sell  his  stock  in  the  em- 
ployer to. these  plans  and  take  back  a  purchase  money  note  from  the 
plan.  The  substitute  also  does  not  prohibit  such  a  loan  if  the  only  col- 
lateral given  by  the  plan  for  the  loan  consists  of  qualifying  employer's 
securities. 

These  exceptions  to  the  prohibited  transaction  rules  are  to  be  al- 
lowed if  the  transaction  is  for  the  benefit  of  the  plan  participants  and 
beneficiaries  (and.  not.  e.g..  primarily  to  benefit  the  party-in-interest 
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who  is  selling  the  stock),  and  if  the  interest  rate  charged  on  the  loan 
to  the  plan  remains  at  not  more  than  a  reasonable  interest  rate. 

Although  these  transactions  normally  are  for  the  benefit  of  plan 
participants  and  beneficiaries,  the  conferees  recognize  that  there  may 
be  potential  problems.  For  example,  the  interest  rate  should  not  be  too 
high  and  the  purchase  price  of  the  stock  from  the  party-in-interest 
should  not  be  too  high,  so  that  plan  assets  might  be  drained  off.  Also, 
the  terms  of  the  note  between  the  party-in-interest  and  the  plan  should 
not  allow  the  party-in-interest  to  call  the  note  at  his  convenience, 
which  might  put  undue  financial  strain  on  the  plan.  Because  of  such 
potential  problems,  the  conferees  intend  that  all  aspects  of  these 
transactions  will  be  subject  to  special  scrutiny  by  the  Department  of 
Labor  and  Internal  Revenue  Service  to  ensure  that  they  are  primarily 
for  the  benefit  of  plan  participants  and  beneficiaries. 

This  exception  from  the  prohibited  transaction  rules  is  to  be 
available  only  for  employee  stock  ownership  plans  and  not  for  other 
plans.  The  conferees  understand  that  the  basic  element  common  to 
all  employee  stock  ownership  plans  is  that  they  are  qualified  stock 
bonus  plans  designed  to  invest  primarily  in  qualifying  securities  of 
the  emplo3Ter  whose  employees  are  covered  by  the  plan.  In  addition  it 
is  understood  that  a  qualified  money  purchase  pension  plan  designed 
to  invest  primarily  in  such  securities  of  the  employer  may  be  coupled 
with  such  a  qualified  stock  bonus  plan  (and  that  a  profit-sharing  plan 
sometimes  may  be  used) .  Furthermore,  it  is  understood  that  a  frequent 
characteristic  of  some  employee  stock  ownership  plans  is  that  they 
leverage  their  purchase  of  qualifying  employer  securities  as  a  way  to 
achieve  transfers  in  the  ownership  of  corporate  stock  and  other  capital 
requirements  of  a  corporation  and  that  such  a  plan  is  designed  to 
build  equity  ownership  of  shares  of  the  employer  corporation  for  its 
employees  in  a  nondiscriminatory  manner. 

The  conferees  intend  that  the  exemption  from  the  prohibited  trans- 
action rules  with  respect  to  loans  to  employee  stock  ownership  plans 
is  to  apply  only  in  the  case  of  loans  (and  guarantees)  used  to  leverage 
the  purchase  of  qualifying  employer  securities  (and  related  business 
interests). 

Exemption  for  bank  deposits. — In  certain  cases  the  prohibited 
transaction  rules  of  the  substitute  do  not  prevent  a  bank  or  similar 
institution  (e.g.,  a  savings  and  loan  association  or  credit  union)  which 
is  a  plan  fiduciary  from  investing  all  or  part  of  the  plan's  assets  in 
deposits  with  the  bank,  etc.,  if  the  deposits  bear  a  reasonable  interest 
rate.  This  exemption  is  allowed  if  the  plan  covers  only  employees  of 
the  bank,  etc.,  or  employees  of  its  affiliates.  In  this  case,  it  would  be 
contrary  to  normal  business  practice  for  a  bank  to  invest  its  plan 
assets  in  another  bank. 

A  deposit  with  a  bank,  etc.,  fiduciary  also  is  not  prohibited  if  it  is  ex- 
pressly authorized  by  the  plan  or  is  specifically  authorized  bf  a  fiduci- 
ary (other  than  the  bank  or  an  affiliate  of  the  bank)  who  is  expressly 
empowered  by  the  plan  to  direct  that  this  investment  be  made.  In  this 
case,  there  is  no  conflict  of  interest  involving  the  bank  fiduciary  upon 
a  deposit  with  the  bank,  etc. 

This  exception,  as  all  other  exceptions  to  the  prohibited  transac-1 
tion  rules,  is  not  to  affect  the  applicability  of  the  prudent  man,  diversi- 
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fication,  etc.,  rules.  However,  it  is  expected  that  generally  these  rules 
will  not  be  violated  if  all  plan  assets  in  an  individual  account  plan  are 
invested  in  a  federally-insured  account,  so  long  as  the  investments  are 
fully  insured.  (If  an  individual's  account  balance  is  greater  than  the 
amount  covered  by  Federal  insurance,  this  will  not  violate  the  pru- 
dence and  diversification  requirements  if  the  individual  participant 
or  beneficiary  has  control  over  his  account  and  determines,  for  himself, 
that  the  assets  should  be  so  invested.) 

Exemptions  for  purchase  of  insurance. — The  substitute  does  not  pro- 
hibit a  plan  from  purchasing  life  insurance,  health  insurance,  or  an- 
nuities from  the  employer  that  maintains  the  plan  if  the  employer  is 
an  insurer  qualified  to  do  business  in  a  State  (or  the  District  of  Co- 
lumbia). In  this  case,  it  would  be  contrary  to  normal  business  practice 
to  require  the  plan  of  an  insurance  company  to  purchase  its  insurance 
from  another  insurance  company.  This  exemption  is  available  only  if 
no  more  than  adequate  consideration  is  paid  for  the  insurance  by  the 
plan. 

This  exemption  also  applies  to  the  purchase  of  life  insurance,  health 
insurance,  and  annuities  from  an  insurer  that  is  wholly-owned,  di- 
rectly or  indirectly,  by  the  employer  establishing  the  plan  (or  is  wholly 
owned  by  a  party-in -interest  with  respect  to  the  employer  establish- 
ing a  plan).  This  rule  applies  if  the  total  premiums  and  annuity  con- 
siderations written  by  all  such  wholly-owned  insurers  for  life  insur- 
ance, health  insurance,  and  annuity  premiums  purchased  by  all  em- 
ployers Which  are  parties-in-interest  and  their  plans  are  not  more  than 
5  percent  of  the  total  premiums  and  annuity  considerations  written 
for  all  lines  of  insurance  by  these  insurers.  (In  computing  this  5  per- 
cent figure,  all  premiums  and  annuity  considerations  written  by  an 
insurance  company  for  a  plan  which  it  maintains  are  to  be  excluded 
from  both  the  numerator  and  the  denominator  of  the  fraction.)  This 
exception  also  is  allowed  only  if  no  more  than  adequate  consideration 
is  paid  for  the  insurance. 

The  conferees  understand  that  for  some  purposes,  certain  insurance 
contracts  may  be  considered  as  securities.  However,  the  substitute  pro- 
vides that  insurance  contracts  are  not  to  be  considered  as  "employer 
securities"  to  the  extent  that  the  exception  described  above  from  the 
prohibited  transaction  requirements  would  apply  to  the  purchase  of 
insurance  contracts  by  a  plan.  (Otherwise,  the  rules  with  respect  to 
employer  securities  might,  as  a  practical  matter,  prevent  this  exemp- 
tion from  operating  as  it  is  intended.) 

Exemption  for  ancillary  bank  services. — Unless  otherwise  specifi- 
cally allowed  by  statutory  or  administrative  exemption,  generally  a 
fiduciary  is  not  to  be  able  to  provide  "multiple  services"  to  a  plan. 
(However,  the  prohibition  against  providing  multiple  services  is  not  to 
apply  to  parties-in-interest,  who  are  not  fiduciaries.)  This  rule  was 
adopted  because  of  the  potential  problems  inherent  in  situations 
where  persons  who  can  act  on  behalf  of  a  plan  also  are  in  a  posi- 
tion to  personally  benefit  at  the  expense  of  the  plan  in  exercising  that 
authority.  However,  as  indicated  above,  it  is  expected  that  administra- 
tive exemptions  will  be  established  for  sound  commercial  and  financial 
practices  where  there  are  adequate  safeguards.  Also,  the  substitute  pro- 
vides some  limited  statutory  exemptions  from  the  general  rule. 
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Under  the  substitute,  a  bank  or  similar  financial  institution  (such 
as  a  savings  and  loan  association  or  credit  union)  which  is  supervised 
by  Federal  or  State  authorities,  is  not  prohibited  from  providing 
multiple  ancillary  services  in  certain  limited  circumstances.  First, 
no  more  than  reasonable  compensation  can  be  charged  by  the  bank, 
etc.,  for  these  services.  Also  the  bank,  etc.,  must  have  established 
adequate  internal  safeguards  to  assure  that  its  provision  of  ancillary 
services  is  in  accord  with  sound  banking  and  financial  practice,  as 
determined  by  Federal  and  State  banking  authorities.  In  addition,  the 
bank's  action  must  be  in  accordance  with  binding  specific  guidelines 
issued  by  the  bank  that  will  prevent  the  bank  from  providing  ancillary 
services  in  an  unreasonable  or  excessive  manner  or  in  a  manner  that 
would  be  inconsistent  with  the  best  interests  of  the  plan's  participants 
and  beneficiaries.  Such  guidelines  are  to  be  subject  to,  and  not  incon- 
sistent with,  coordinated  regulations  of  the  Secretaries  of  Labor  and 
Treasury,  which  are  to  be  issued  after  consultation  with  State  and 
Federal  banking  authorities.  The  bank's  guidelines  must  be  reported 
to  the  Department  of  Labor  and  Internal  Revenue  Service,  and  must 
be  reported  to  each  plan  to  which  multiple  services  are  provided.  Of 
course,  if  the  bank  does  not  follow  the  guidelines,  the  exemption  will 
not  be  available. 

Placing  plan  funds  in  noninterest  bearing  checking  accounts  is  an 
example  of  the  type  of  an  ancillary  service  that  might  be  provided  by  a 
bank  that  is  a  plan  fiduciary.  However,  a  number  of  short-term  invest- 
ment vehicles  have  been  developed  recently  so  that  such  cash  balances 
should  be  kept  to  the  very  minimum  necessary  for  the  current  opera- 
tions of  the  plan.  Therefore,  it  is  expected  that  adequate  guidelines  and 
procedures  to  prevent  unreasonable  cash  balances  will  require  the  bank 
to  invest  plan  funds  in  such  vehicles  to  the  maximum  extent  feasible. 
Also,  in  determining  whether  a  plan  pays  more  than  reasonable  com- 
pensation for  its  checking  account  services,  the  interest  available  on  an 
alternate  use  of  the  funds  is  to  be  considered.  It  is  also  expected  that 
proper  procedures  and  guidelines  will  keep  to  a  minimum  the  amount 
of  discretion  on  the  part  of  the  bank,  etc.,  in  determining  the  amount 
of  cash  balances.  The  conferees  intend  that  such  limitation  of  discre- 
tion is  to  be  included  in  guidelines  that  govern  other  ancillary  services 
that  may  be  provided  by  banks,  etc. 

Exemption  for  conversion  of  securities. — Under  the  substitute  a  plan 
may  hold  or  acquire  certain  employer  securities.  Since  some  of  these 
securities  may  be  convertible  {e.g.,  from  bonds  to  stock)  the  substitute 
would  not  prohibit  such  a  conversion  to  the  extent  provided  in  regu- 
lations if  the  plan  receives  at  least  fair  market  value  under  the  con- 
version. It  is  expected  that  a  conversion  will  be  permitted  if  all  the 
securities  of  the  class  held  by  the  plan  are  subject  to  the  same  terms  and 
such  terms  were  determined  in  an  arm's-length  transaction,  so  that 
conversions  cannot  be  tailored  to  apply  only  to  a  particular  plan. 
Similarly,  it  is  intended  that  a  conversion  generally  will  not  be  per- 
mitted if  all  but  an  insignificant  percentage  of  unrelated  holders  of 
such  securities  do  not  exercise  such  conversion  privileges.  Also,  it  is 
intended  that  any  acquisition  of  employer  securities  pursuant  to  a  con- 
version privilege  must  be  within  the  limits  established  by  the  general 
mles  governing  the  acquisition  and  holding  of  employer  securities,  dis- 
cussed below. 
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Exemption  for  certain  pooled  investment  funds. — The  conferees 
understand  that  it  is  common  practice  for  banks,  trust  companies  and 
insurance  companies  to  maintain  pooled  investment  funds  for  plans. 
If  the  bank,  etc.,  is  the  plan  trustee  and  invests  the  plan  assets  in  its 
pooled  fund  (rather  than  managing  the  assets  individually)  this  would 
be  considered  a  purchase  of  investment  units  in  the  fund  and  would  be 
prohibited  under  the  general  rules.  However,  since  generally  the  net 
effect  of  pooling  plan  assets  is  to  achieve  more  efficient  investment 
management,  in  certain  circumstances  the  substitute  allows  the  pur- 
chase and  sale  of  interests  in  a  pooled  fund  maintained  by  a  bank,  etc., 
which  is  a  plan  fiduciary. 

To  be  allowed,  no  more  than  reasonable  compensation  may  be  paid 
by  the  plan  in  the  purchase  (or  sale)  and  no  more  than  reasonable 
compensation  may  be  paid  by  the  plan  for  investment  management 
by  the  pooled  fund.  In  addition,  it  generally  is  inappropriate  for  the 
bank,  etc.,  to  make  the  decisions  with  respect  to  investment  in  a  pooled 
fund  because  of  a  potential  conflict  of  interest.  Therefore,  this  excep- 
tion is  allowed  only  if  the  transaction  is  specifically  permitted  by  the 
plan  or  if  a  plan  fiduciary  (other  than  the  bank,  etc.,  or  its  affiliates) 
who  has  authority  to  manage  and  control  the  plan  assets  specifically 
permits  such  investment. 

Banks,  etc.,  that  operate  such  pooled  investment  funds  are,  of 
course,  plan  fiduciaries.  As  fiduciaries  they  must  act,  e.g.,  for  the  ex- 
clusive benefit  of  participants  and  beneficiaries.  Therefore,  a  bank,  etc., 
cannot  use  pooled  funds  as  a  place  to  dump  unwanted  investments 
which  were  initially  made  on  its  own  (or  another's)  behalf. 

Exemptions  for  owner-employees,  etc. — The  substitute  retains  the 
prohibited  transaction  rules  (but  not  the  disqualification  sanction)  of 
present  law  (sec.  503(g)  of  the  Internal  Revenue  Code)  with  respect 
to  owner-employees.  Consequently,  under  the  substitute  the  exceptions 
from  the  prohibited  transaction  rules  described  above  generally  will 
not  apply  with  respect  to  sales,  loans,  payments  for  services,  etc.,  be-, 
tween  a  plan  and  an  owner-employee  with  regard  to  that  plan.  Also, 
since  shareholder  employees  of  subchapter  S  corporations  are  gen- 
erally treated  as  owner-employees,  the  same  limitations  apply  with 
respect  to  shareholder-employees.  Additionally,  these  limitations  apply 
to  participants  and  beneficiaries  of  (and  employers  who  establish  and 
maintain)  individual  retirement  accounts,  individual  retirement  an- 
nuities, and  individual  retirement  bonds,  since  these  persons  generally 
have  the  same  type  of  control  with  respect  to  a  plan  as  do  owner- 
employees. 

Exemption*  for  distribution  of  plan  assets. — It  is  not  a  prohibited 
transaction  for  a  plan  to  distribute  its  assets  in  accordance  with  the 
provisions  of  the  plan  and  in  the  case  of  a  pension  plan  if  the  distri- 
bution is  in  accord  with  the  allocation  of  assets  rules  under  the  termi- 
nation insurance  provisions  of  the  substitute. 

Also,  a  distribution  of  assets  from  a  welfare  (or  pension)  plan,  as 
described  above  in  "Basic  fiduciarv  rules",  is  exempt  from  the  labor 
provisions  as  to  prohibited  transactions. 

Employer  securities  and  employer  real  property 

Eligible  individual  account  plans.— The  labor  provisions  of  the 
substitute  generally  limit  the  acquisition  and  holding  by  a  pkn  of 
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employer  securities  and  of  employer  real  property  (combined)  to  10 
percent  of  plan  assets.  (Employer  securities  are  securities  issued  by 
an  employer  with  employees  covered  by  the  plan  or  its  affiliates.  Em- 
ployer real  property  is  real  property  which  is  leased  by  a  plan  to  an 
employer  (or  its  affiliates)  with  employees  covered  by  the  plan.) 

However,  a  special  rule  is  provided  for  individual  account  plans 
which  are  profit-sharing  plans,  stock  bonus  plans,  employee  stock 
ownership  plans,  or  thrift  or  savings  plans,  since  these  plans  com- 
monly provide  for  substantial  investments  in  employer  securities  or 
real  property.  Also,  money  purchase  plans  which  were  in  existence  on 
the  date  of  enactment,  and  which  invested  primarily  in  employer 
securities  on  that  date  are  to  be  treated  the  same  way  as  profit-sharing, 
etc.,  plans.  (However,  employer-established  individual  retirement 
accounts  are  not  to  be  eligible  individual  account  plans.) 

In  recognition  of  the  special  purpose  of  "these  individual  account 
plans,  the  10  percent  limitation  with  respect  to  the  acquisition  or  hold- 
ing of  employer  securities  or  employer  real  property  does  not  apply 
to  such  plans  if  they  explicitly  provide  for  greater  investment  in  these 
assets.  In  addition,  the  diversification  requirements  of  the  substitute 
and  any  diversification  principle  that  may  develop  in  the  application 
of  the  prudent  man  rule  is  not  to  restrict  investments  by  eligible  indi- 
vidual account  plans  in  qualifying  employer  securities  or  qualifying 
employer  real  property. 

These  exceptions  apply  only  if  the  plan  explicitly  provides  for  the 
relevant  amount  of  acquisition  or  holding  of  qualifying  employer 
securities  or  qualifying  real  property.  For  example,  if  a  profit-sharing 
plan  is  to  be  able  to  invest  half  of  its  assets  in  qualifying  employer 
securities,  the  plan  must  specifically  provide  that  up  to  50  percent  of 
plan  assets  may  be  so  invested.  In  this  way,  the  persons  responsible 
for  asset  management,  as  well  as  participants  and  beneficiaries,  will 
clearly  know  the  exten  to  which  the  plan  can  acquire  and  hold  these 
assets.  Plans  in  existence  on  the  date  of  enactment  will  have  one  year 
from  January  1,  1975,  to  be  amended  to  comply  with  this  requirement. 
If  the  plan  does  not  comply  within  one  year  (but,  e.g.,  complies  2 
years  after  January  1, 1975),  then  during  the  interim  period,  the  plan 
will  be  subject  to  the  10  percent  rule  as  well  as  the  diversification 
requirement.  This  means,  generally,  that  the  plan  will  not  be  able  to 
acquire  any  additional  employer  securities  or  employer  real  property 
during  this  period  (and  preparation  should  be  made  for  divestiture 
of  half  of  the  excess  of  employer  securities  and  real  property  by 
January  1,  1980.) 

Under  the  substitute,  only  "qualifying"  employer  securities  may  be 
acquired  and  held  by  individual  account  plans  under  the  rules  de- 
scribed above.  Stock  of  the  employer  will  constitute  qualifying  secu- 
rities. Also,  certain  debt  will  be  qualifying  employer  securities  if  it 
is  traded  on  a  national  securities  exchange  or  has  a  price  otherwise 
established  by  independent  persons,  and  if  the  plan  holds  no  more  than 
a  quarter  of  the  issue  and  independent  persons  hold  at  least  one-half 
of  the  issue.  (Qualifying  employer  debt  securities  essentially  are  debt 
securities  that  meet  the  present  rules  of  section  503(e)  of  the  Internal 
Revenue  Code.) 

Also,  under  the  substitute  only  "qualifying"  employer  real  property 
may  be  acquired  and  held  by  eligible  individual  account  plans  under 
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the  rules  described  above.  Real  property  which  is  leased  to  an  employer 
is  qualifying  employer  real  property  if  a  substantial  number  of  the 
parcels  are  distributed  geographically  and  if  each  parcel  of  real  prop- 
erty and  the  improvements  on  it  are  suitable  (or  adaptable  without 
excessive  cost)  for  more  than  one  use.4  For  example,  the  plan  might 
acquire  and  lease  to  the  employer  multipurpose  buildings  which  are 
located  in  different  geographical  areas.  It  is  intended  that  the  geo- 
graphic dispersion  be  sufficient  so  that  adverse  economic  conditions 
peculiar  to  one  area  would  not  significantly  affect  the  economic  status 
of  the  plan  as  a  whole.  All  of  the  qualifying  real  property  may  be 
leased  to  one  lessee,  which  may  be  the  employer  or  an  affiliate  of  the 
employer. 

To  the  extent  that  an  eligible  individual  account  plan  can  acquire 
qualifying  employer  securities,  it  may  acquire  these  securities  from 
parties-in-interest  if  the  acquisition  is  for  adequate  consideration  and 
no  commission  is  charged  in  the  transaction.  (The  conferees  intend 
that  if  a  purchase  is  made  from  an  underwriter  who  assumes  the  risks 
of  market  fluctuations  after  the  award  date,  the  underwriter's  margin  is 
not  to  be  regarded  as  a  "commission.")  A  similar  exception  from  the 
prohibited  transaction  rules  (in  both  the  labor  and  tax  provisions)  is 
available  for  the  acquisition  from  an  employer  of  qualifying  employer 
real  property,  the  leasing  of  such  property  to  the  employer  (or  its 
affiliate)  and  the  sale  of  such  real  property  back  to  the  employer  on 
termination  of  the  lease  for  adequate  consideration.  However,  real 
property  is  not  qualifying  employer  real  property  unless  it  is  leased 
to  the  employer.  Therefore,  except  for  qualifying  leasebacks,  a  plan 
generally  is  prohibited  from  acquiring  real  property  from  the 
employer. 

Other  flans. — Under  the  substitute,  a  plan  other  than  an  eligible 
individual  account  plan  cannot  acquire  any  employer  securities  or 
real  property  if  immediately  after  doing  so  the  plan  would  hold  more 
than  10  percent  of  the  fair  market  value  of  its  assets  in  employer  secu- 
rities or  real  property.  The  acquisition  rules  apply  not  only  to  the  pur- 
chase of  employer  securities,  etc..  but  also  to  acquisition  in  other  ways 
such  as  by  exercise  of  warrants  or  bv  acquisition  on  default  of  a  loan 
where  the  stock  was  made  security  for  the  loan.  Also,  these  plans  (as 
eligible  individual  account  plans)  are  not  to  acquire  any  employer 
securities  or  employer  real  property  other  than  qualifying  employer 
securities  or  qualifying  employer  real  property. 

In  addition,  if  a  plan  holds  more  than  10  percent  of  the  fair  market 
value  of  it  \  assets  in  employer  securities  and  real  property  on  Janu- 
ary 1,  1975 ,  it  is  to  dispose  of  enough  of  these  assets  to  bring  its  hold- 
ings of  employer  securities,  etc.  to  no  more  than  10  percent  of  plan 
assets  on  or  before  December  31.  1984. 

In  general,  the  10  percent  holding  rule  will  be  met  on  the  first  date 
after  January  1. 1975  (and  on  or  before  December  31, 1984)  that  a  plan 
holds  no  more  than  10  percent  of  the  fair  market  value  of  its  assets  in 
employer  securities  or  employer  real  property.  Thus,  if  a  plan  on  Jan- 
uary 1,  1975,  holds  qualifying  employer  securities  and  qualifying  em- 


*  Qualifying  employer   real  property  includes   the   real   property   and   related   personal 
property. 
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ployer  real  property  worth  $200,000  and  has  total  assets  worth  $1,000,- 
000,  the  plan  must  bring  its  employer  securities,  etc.,  down  to  10  per- 
cent of  plan  assets.  If.  e.g.,  there  is  a  substantial  market  rise  in  the 
value  of  the  plan's  other  assets  in  the  year  1976.  so  all  plan  assets  are 
now  worth  $2,000,000.  but  employer  securities  are  still  worth  $200,000, 
then  the  holding  requirement  has  been  met  and  from  that  time  on, 
only  the  acquisition  rule  will  affect  the  plan.  (Under  the  acquisition 
rule,  the  plan  could  not  acquire  any  more  qualifying  employer  secu- 
rities in  1976.  since  immediately  after  the  acquisition  more  than  10 
percent  of  plan  assets  would  be  invested  in  employer  securities.)  Also, 
if  the  fair  market  value  of  other  plan  assets  decrease  to  $1,500,000  in 
1977,  so  the  plan  has  $200,000  of  employer  securities  and  $1,500,000 
total  assets,  the  plan  will  not  violate  the  holding  (or  acquisition)  rules, 
since  it  met  the  holding  rules  in  1976. 

Under  the  substitute,  a  plan  is  not  required  to  dispose  of  more  quali- 
fying employer  securities  than  would  bring  its  holdings  down  to  10 
percent  of  the  fair  market  value  of  assets  on  the  date  of  enactment. 
Thus,  if  a  plan  had  $200,000  of  employer  securities  and  $1,000,000 
total  assets  on  date  of  enactment,  it  would  satisfy  the  10  percent 
holding  rule  when  it  had  employer  securities  of  $100,000,  even  if  its 
total  assets  had  dropped  to  $900,000. 

The  substitute  allows  a  special  election  for  calculating  the  10  per- 
cent holding  rule  (but  not  the  10  percent  acquisition  rule).  Under  this 
election,  the  10  percent  holding  rule  is  met  if  on  or  before  December  31, 
1984,  the  value  of  employer  securities  which  are  held  on  January  1, 
1975,  is  no  greater  than  10  percent  of  the  fair  market  value  of  plan 
assets  on  January  1, 1975,  plus  employer  contributions  to  the  plan  made 
after  December  31, 1974,  and  prior  to  January  1. 1985.  For  this  purpose., 
employer  contributions  are  to  be  included  only  to  the  extent  of  the 
growth  in  the  value  of  plan  assets  (other  than  employer  securities) 
from  January  1,  1975,  through  December  31,  1984.  Election  to  make 
this  provision  applicable  must  be  made  prior  to  January  1,  1976,  and 
the  election  is  irrevocable  once  it  is  made.  For  purposes  of  this  rule, 
employer  securities  held  on  January  1,  1975,  are  to  include  employer 
securities  the  ownership  of  which  is  derived  solely  from  the  employer 
securities  held  on  January  1,  1975,  or  from  the  exercise  of  rights  de- 
rived from  such  ownership  under  regulations  to  be  prescribed  by  the 
Secretary  of  Labor.  This  election  is  to  be  available  only  for  a  plan 
which  holds  no  employer  real  property,  and  does  not  acquire  employer 
real  property  until  after  December  31, 1984. 

A  plan  must  be  half-way  toward  meeting  the  10-percent  rule  by 
December  31, 1979.  The  maximum  percentage  of  assets  that  a  plan  may 
have  in  employer  securities  and  employer  real  property  on  that  date  is 
to  be  established  by  regulations  (which  are  to  be  issued  by  December  31, 
1976).  Generally,  it  is  expected  that  the  regulations  will  provide  that 
the  maximum  percentage  of  assets  that  a  plan  may  have  in  employer 
securities  and  real  property  on  (or  before)  December  31, 1979,  is  to  be 
determined  by  adding  10  percent  to  half  of  the  percentage  of  employer 
securities,  etc.,  held  by  the  plan  on  January  1, 1975  in  excess  of  10  per- 
cent. For  example,  if  15  percent  of  the  plan's  assets  are  in  employer 
securities  on  January  1,  1975,  generally  it  is  expected  that  the  plan 
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must  have  reduced  its  percentage  of  employer  securities  to  12y2  per- 
percent  on  or  before  December  31, 1979.  (That  is,  10+  (15-10)  =12y2.) 

2 

If  securities  are  qualifying  employer  securities  they  generally  can 
be  acquired  or  held  notwithstanding  the  prohibited  transaction  rules, 
if  acquisition  is  for  adequate  consideration  and  no  commission  is 
charged  and  if  acquisition  is  allowed  by  the  employer  securities  rules. 
However  (except  as  noted  above  for  eligible  individual  account  plans), 
acquisition  and  holding  of  these  assets  must  also  meet  the  rules  of 
prudence,  diversification,  etc.  Therefore,  if  the  diversification  and 
prudence  rules  require  that  less  than  10  percent  of  plan  assets  are  to  be 
held  in  employer  securities  and  employer  real  property,  the  lower  limit 
is  to  govern.  Furthermore,  the  exclusive  benefit  rule  also  may  apply. 
Thus,  while  a  plan  may  be  able  to  acquire  employer  securities  or  real 
property  under  the  employer  securities  rules,  the  acquisition  must  be 
for  the  exclusive  benefit  of  participants  and  beneficiaries.  Conse- 
quently, if  the  real  property  is  acquired  primarily  to  finance  the  em- 
ployer, this  would  not  meet  the  exclusive  benefit  requirements. 

Generally  these  rules  apply  only  to  the  holding  (or  acquiring)  of 
qualified  employer  securities  or  qualified  employer  real  property. 
Under  the  general  prohibited  transaction  rules,  a  plan  is  not  to  hold 
(or  acquire)  any  other  employer  securities  or  employer  real  property 
(since  this  would  be  a  prohibited  loan  or  lease,  respectively).  Of 
course,  the  general  transition  rules  discussed  below  will  apply  to  em- 
ployer securities  or  real  property  held  on  July  1,  1974. 

Civil  liability 

Fiduciaries. — Under  the  labor  provisions  (but  not  the  tax  provi- 
sions) of  the  substitute,  a  fiduciary  who  breaches  the  fiduciary  require- 
ments of  the  bill  is  to  be  personally  liable  for  any  losses  to  the  plan 
resulting  from  this  breach.  Such  a  fiduciary  is  also  to  b3  liable  for  re- 
storing: to  the  plan  any  profits  which  he  has  made  throuerh  the  use  of 
any  plan  asset.  In  addition,  such  a  fiduciary  is  to  be  subject  to  other 
appropriate  relief  (including  removal)  as  ordered  by  a  court.  The 
place  and  manner  of  bringing  civil  actions  against  a  fiduciary  is  de- 
scribed below. 

Generally,  a  plan  fiduciary  is  not  to  be  liable  for  any  breach  of 
fiduciary  duty  if  it  occurred  before  he  became  a  fiduciary  or  after  he 
was  no  longer  a  fiduciary. 

P  arty -in-inte  rest. — A  party-in-interest  who  engages  in  a  prohibited 
transaction  with  respect  to  a  plan  that  is  not  qualified  (at  the  time  of 
the  transaction)  under  the  Internal  Revenue  Code  may  be  subject 
to  a  civil  penalty  of  up  to  5  percent  of  the  amount  involved  in  the 
transaction.  If  the  transaction  is  not  corrected  after  notice  from  the 
Secretary  of  Labor,  the  penalty  may  be  up  to  100  percent  of  the 
transaction. 

Exculpatory  provisions  and  liability  insurance. — Under  the  sub- 
stitute, exculpatory  provisions  which  relieve  a  fiduciary  from 
liability  for  breach  of  the  fiduciary  responsibility  rules  are  to  be 
void  and  of  no  effect.  (However,  this  is  no'  to  affect  the  fiduciary's 
ability  to  allocate  or  delegate  his  responsibilities,  as  described  above.) 

The  substitute  also  provides,  however,  that  a  plan  may  purchase 
insurance  for  itself  and  for  its  fiduciaries  to  cover  liability  or  loss  re- 
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suiting  from  their  acts  or  omissions  if  the  insurance  permits  recourse  by 
the  insurer  against  the  fiduciaries  in  case  of  a  breach  of  fiduciary  re- 
sponsibility. Also,  under  the  substitute.'  a  fiduciary  may  purchase  in- 
surance to  cover  his  own  liability,  and  an  employer  or  union  may  pur- 
chase liability  insurance  for  plan  fiduciaries  (and  these  policies  need 
not  provide  for  recourse). 

tux  on  pi  ohibited  transact  ions 

In  general. — As  indicated  above,  the  substitute  establishes  an  excise 
tax  on  disqualified  persons  who  participate  in  specific  prohibited 
transactions  respecting  a  pension  plan.  The  tax  applies  with  respect 
to  a  plan  which  lias  qualified  after  the  effective  date  of  the  prohibited 
transaction  provisions  (or  has  been  determined  to  qualif}-  by  the  Sec- 
retary of  the  Treasury  under  section  401,  403(a),  or  405(a)  of  the 
Code)  and  with  respect  to  a  qualified  individual  retirement  account, 
bond  or  annuity  (under  sections  408  or  409).  The  prohibited  transac- 
tion rules  and  excise  tax  sanctions  are  to  continue  to  apply  even  if  the 
plan,  etc.,  should  later  lose  its  tax  qualification. 

This  excise  tax  generally  follows  the  same  procedures  as  the  tax  on 
self-dealing  enacted  in  19G9  Tax  Eeform  Act  with  respect  to  private 
foundations.  The  tax  is  at  two  levels;  initially,  disqualified  persons 
who  participate  in  a  prohibited  transaction  are  to  be  subject  to  a  tax 
of  5  percent  of  the  amount  involved  in  the  transaction  per  year.  A  sec- 
ond tax  of  100  percent  is  imposed  if  the  transaction  is  not  corrected 
after  notice  from  the  Internal  Revenue  Service  that  the  5- percent  tax 
is  due. 

Following  present  law  with  respect  to  private  foundations,  under  the 
substitute  where  a  fiduciary  participates  in  a  prohibited  transaction  in 
a  capacity  other  than  that,  or  in  addition  to  that,  of  a  fiduciary,  he  is 
to  be  treated  as  other  disqualified  persons  and  subject  to  tax.  Other- 
wise, a  fiduciary  is  not  to  be  subject  to  the  excise  tax. 

The  first-level  tax  is  owed  for  each  taxable  year  (or  part  of  a  year) 
in  the  period  that  begins  with  the  date  when  the  prohibited  transaction 
occurs  and  ends  on  the  earlier  of  the  date  of  collection  or  the  date  of 
mailing  of  a  deficiency  notice  for  the  first-level  tax  (under  section 
6212  of  the  Internal  Revenue  Code).  The  first-level  tax  is  imposed 
automatically  without  regard  to  whether  the  violation  was  inadvertent. 

If  more  than  one  person  is  liable  for  the  excise  tax  as  a  result  of  a 
particular  prohibited  transaction,  they  all  are  to  be  jointly  and  sever- 
ally liable.  For  example,  if  the  prohibited  transaction  involves  $100,- 
000,  all  disqualified  persons  who  participated  in  the  transaction  will 
be  jointly  and  severally  liable  for  the  first-level  tax  of  $5,000  (per  year 
in  the  taxable  period)  and  also  jointly  and  severally  liable  for  the  sec- 
ond-level tax  of  $100,000. 

The  excise  tax  on  a  prohibited  transaction  is  dependent  upon  the 
amount  involved  in  the  transaction.  The  substitute  provides  that  the 
amount  involved  is  the  greater  of  the  fair  market  value  of  the  property 
(including  money)  given  or  received  in  a  transaction.  However,  with 
regard  to  services  which  are  necessary  to  the  operation  of  the  plan  and 
which  generally  may  be  paid  for  if  the  compensation  is  not  excessive, 
the  amount  involved  generally  is  the  excess  compensation.  For  the  first- 
level  tax,  the  amount  involved  in  a  prohibited  transaction  is  valued 
as  of  the  date  of  the  transaction.  However,  for  the  second-level  tax, 
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the  amount  involved  is  valued  at  the  highest  fair  market  value  during 
the  correction  period.  The  higher  valuation  is  used  for  the  second-level 
tax  so  the  person  subject  to  tax  will  not  delay  returning  the  amount 
involved  to  the  trust  in  order  to  earn  income  with  this  amount. 

A  prohibited  transaction  may  be  corrected  to  avoid  a  second-level 
tax  at  any  time  before  the  90th  day  after  the  Internal  Revenue  Service 
mails  a  notice  of  deficiency  with  respect  to  the  second-level  tax.  How- 
ever, the  90-day  period  may  be  extended  by  any  period  within  which  a 
deficiency  cannot  be  assessed  (because  of  petitions  to  the  Tax  Court), 
and  may  also  be  extended  for  a  period  which  the  Internal  Revenue 
Service  determines  is  both  reasonable  and  necessary  to  correct  the 
prohibited  t  ransaction. 

To  correct  a  prohibited  transaction,  the  transaction  must  be  undone 
to  the  extent  possible,  but  in  any  case  the  final  position  of  the  plan 
must  be  no  worse  than  it  would  have  been  if  the  disqualified  person 
were  acting  under  the  highest  fiduciary  standards.  The  higher  valua- 
tion to  be  used  in  computing  any  second-level  tax  that  might  be  appli- 
cable is  also  the  valuation  to  be  used  in  correcting  the  transaction.  In 
other  words,  correction  requires  that  the  plan  receive  the  benefit  of 
whatever  bargain  turns  out  to  have  been  involved  in  the  transaction. 

Before  sending  a  notice  of  deficiency  with  respect  to  the  first  level 
and  second  level  taxes,  the  Internal  Revenue  Service  is  to  notify  the 
Secretary  of  Labor  and  provide  him  a  reasonable  opportunity  to  obtain 
a  correction  of  the  prohibited  transaction  or  to  comment  on  the  im- 
position of  these  taxes.  However,  the  Service  will  be  able  to  waive 
(or  abate)  only  the  second  level  tax  (and  not  the  first  level  tax)  upon 
a  correction  that  is  obtained  by  the  Secretary  of  Labor. 

Voluntary  retroactive,  application. — LTnder  present  law;  if  a  pro- 
hibited transaction  occurs,  a  plan  (and  trust)  loses  its  exemption  from 
taxation.  If  a  trust  is  disqualified  because  of  an  act  of  the  trustee  and 
the  employer,  then  the  income  tax  imposed  on  the  trust  may  be  paid 
out  of  funds  otherwise  available  to  provide  employees'  retirement 
benefits  and  the  sanction  may  then  fall  on  innocent  employees.  To  cor- 
rect this  problem  in  the  future,  the  substitute  eliminates  disqualifica- 
tion and  instead  would  impose  an  excise  tax  sanction  for  a  violation 
of  the  prohibited  transactions  provisions. 

The  substitute  also  makes  the  excise  tax  sanction  available — on  a 
wholly  voluntary  basis — instead  of  the  disqualification  sanction  in  the 
case  of  plans  which  have  engaged  in  prohibited  transactions  in  (open) 
years  before  the  effective  date  of  the  new  prohibited  transactions. 
Therefore,  if  a  disqualified  person  with  respect  to  a  plan  elects  to  be 
subject  to  and  pays  the  excise  tax,  the  plan  and  trust  are  not  to  be 
disqualified.  For  purposes  of  this  application  of  the  excise  tax,  the 
prohibited  transactions  are  to  be  defined  bv  present  section  503  (b) 
or  (z)  of  the  (ode  and  the  amount  involved  is  to  be  the  amount  that 
would  be  determined  under  new  section  4075  of  the  Code.  Since  the 
tax  is  to  be  wholly  voluntary,  the  joint  and  several  liability  provisions 
of  new  section  4975  are  not  to  apply  (unless  there  is  an  election  bv  sev- 
eral disqualified  persons  to  this  effect).  Also,  the  first-level  tax  that  is 
to  be  paid  under  this  provision  will  be  owed  for  taxable  periods  cal- 
culated, under  new  section  4975.  Thus,  if  the  prohibited  transaction 
(under  present  section  503)  occurred  in  1972  and  is  corrected  in  1974, 
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the  first-level  tax  will  be  owed  for  1972,  1973,  and  1974.  As  under  new 
section  4975,  the  second-level  tax  will  be  owed  only  if  the  transaction 
is  not  corrected  witlrn  the  time  allowed  by  that  section. 

Since  this  is  to  be  a  relief  provision,  no  liability  is  to  be  imposed 
under  the  labor  provisions  of  the  substitute  on  a  person  who  may  be 
a  plan  fiduciary  after  January  1,  1975,  if  he  fails  to  pay  the  tax  and 
the  plan  is  disqualified.  Consequently,  any  decision  to  pay  or  not  to  pay 
this  optional  tax  is  to  be  deemed  to  have  been  made  before  January  1. 
1975,  and,  therefore,  to  be  made  before  the  substitute  would  establish 
any  duties  on  plan  fiduciaries. 

Definitions 

The  substitute  defines  ''fiduciary"  as  any  person  who  exercises  any 
discretionary  authority  or  control  respecting  management  of  a  plan, 
exercises  any  authority  or  control  respecting  the  management  or 
disposition  of  its  assets  or  has  any  discretionary  authority  or  respon- 
sibility in  the  administration  of  the  plan.  Under  this  definition,  fi- 
duciaries include  officers  and  directors  of  a  plan,  members  of  a  plans 
investment  committee  and  persons  who  select  these  individuals.  Con- 
sequently, the  definition  includes  persons  who  have  authority  and  re- 
sponsibility with  respect  to  the  matter  in  question,  regardless  of  their 
formal  title.  The  term  "fiduciary"  also  includes  any  person  who  renders 
investment  advice  for  a  fee  and  includes  persons  to  whom  k'disere- 
tioriary"  duties  have  been  delegated  by  named  fiduciaries. 

While  the  ordinary  functions  of  consultants  and  advisers  to  em- 
ployee benefit  plans  (other  than  investment  advisers)  may  not  be  con- 
sidered as  fiduciary  functions,  it  must  be  recognized  that  there  will  be 
situations  where  such  consultants  and  advisers  may  been  use  of  their 
special  expertise,  in  effect,  be  exercising  discretionary  authority  or 
control  with  respect  to  the  management  or  administration  of  such  plan 
or  some  authority  or  control  regarding  its  assets.  In  such  cases,  they 
are  to  be  regarded  as  having  assumed  fiduciary  obligations  within  the 
meaning  of  the  applicable  definition. 

The  labor  definition  of  a  "party-in-interest"'  includes  the  follow- 
ing general  categories.  (1)  Plan  administrators,  officers,  fiduciaries, 
trustees,  custodians,  counsel  and  employees.  (2).  Persons  providing 
services  to  a  plan.  (3)  The  employer,  its  employees,  officers,  directors, 
or  10-percent  shareholders.  (4)  Controlling  or  controlled  parties  or 
parties  under  common  control  (and  their  employees,  officers,  directors. 
or  10-percenfc  shareholders).  (Under  the  substitute,  ''control''  is  gen- 
erally defined;  at  50-pereent  ownership.  However,  the  Secretary  of. 
Labor  and  Secretary  of  Treasury  may,  by  regulation,  reduce  this  per- 
centage.) (5)  Employee  organizations  with  members  covered  by  the 
plan,  its  employees,  its  officers  and  directors  and  its  affiliates  (6)  Cer- 
tain relatives  and  partners  of  parties-in-interest  are  also  treated  as 
parties-in-interest. 

Under  the  tax  provisions,  the  same  general  categories  of  persons, 
are  disqualified  persons,  with  some  differences.  Although  fiduciaries 
are  disqualified  persons  under  the  tax  provisions,  they  are  to  be  subject 
to  the  excise  tax  only  if  they  act  in  a  prohibited  transaction  in  a  capac- 
ity other  than  that  of  a  fiduciary.  Also,  only  highly-compensated  em- 
ployees are  to  be  treated  as  disqualified  persons,  not  all  employees  of 
an  employer,  etc. 
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Prohibition  against  certain  persons  holding  office 

The  labor  provisions  of  the  substitute  prohibit  a  person  who  is  con- 
victed of  certain  specified  crimes  from  serving  as  a  plan  administrator, 
fiduciary,  officer,  trustee,  custodian,  counsel,  agent,  employee  or  con- 
sultant of  a  plan  for  five  years  after  conviction  or  five  years  after  the 
end  of  imprisonment,  whichever  is  later.  However,  such  a  person  may 
serve  as  an  administrator,  etc.,  of  a  plan  if  his  citizenship  rights  have 
been  fully  restored  or  if  the  United  States  Board  of  Parole  determines 
that  his  service  would  not  be  contrary  to  the  purposes  of  the  labor 
provisions  of  the  substitute. 

Corporations  and  partnerships  are  not  to  be  barred  from  acting  as 
plan  administrators,  etc.,  without  a  determination  from  the  Board 
of  Parole  that  such  service  would  be  inconsistent  with  the  labor  pro- 
visions of  the  substitute. 

No  one  is  to  knowingly  permit  another  to  serve  as  a  plan  administra- 
tor, etc.,  in  violation  of  this  provision.  Those  who  violate  this  pro- 
vision may  be  fined  up  to  $10,000  and  also  may  be  imprisoned  for  up  to 
one  year.  This  provision  is  to  apply  to  crimes  committed  before  the 
date  of  enactment. 

Bonding 

The  labor  provisions  of  the  substitute  generally  require  every 
fiduciary  of  an  employee  benefit  plan  (and  every  person  who  handles 
funds  or  other  property  of  a  plan)  to  be  bonded.  This  provision  gen- 
erally is  identical  to  present  section  13  of  the  Welfare  and  Pension 
Plans  Disclosure  Act  and  it  is  intended  that  the  construction  given 
to  the  bonding  requirements  before  enactment  of  the  substitute  would 
continue.  Generally,  the  amount  of  the  bond  is  to  be  not  less  than  10 
percent  of  the  funds  handled  and  not  less  than  $1,000  (nor  more  than 
$500,000,  except  as  otherwise  required  by  the  10  percent  rule  or  as 
prescribed  by  the  Secretary  of  Labor).  The  substitute  would  not  re- 
quire a  bond  if  plan  benefits  are  paid  only  from  the  general  assets  of 
a  union  or  employer.  A  bond  also  is  not  to  be  required  for  a  domestic 
trust  or  insurance  corporation  subject  to  State  or  Federal  supervision 
or  examination  if  it  lias  capital  and  surplus  combined  in  excess  of  $1 
million  (or  such  other  higher  amount  determined  by  the  Secretary  of 
Labor).  However,  a  special  rule  is  provided  for  banks  or  other  finan- 
cial institutions  exercising  trust  powers  if  their  deposits  are  not  in- 
sured by  the  Federal  Deposit  Insurance  Corporation.  In  this  case  a 
bond  will  not  be  required  if  the  corporation  meets  bonding  (or  simi- 
lar requirements)  of  State  law  which  the  Secretary  of  Labor  deter- 
mines are  at  least  equivalent  to  bonding  requirements  imposed  on 
banks  under  Federal  law. 

It  is  expected  that  regulations  to  be  prescribed  by  the  Secretary  of 
Labor  under  this  provision  would  include  procedures  for  exempting 
plans  where  other  bonding  arrangements  of  the  employer,  emplovee 
organization,  investment  manager  or  other  fiduciaries  or  the  overall 
financial  condition  of  the  plan  or  the  fiduciaries  meet  specified  stand- 
ards deemed  adequate  to  protect  the  interests  of  the  beneficiaries  and 
participants,  including  bonds  subject  to  a  reasonable  maximum  for 
professional  investment  managers  supervising  large  aggregations  of 
clients'  funds. 
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Effective  date  and  transition  rules 

Generally,  the  new  fiduciary  responsibility  rules  are  to  take  effect 
on  January  1,  1975.  However,  with  respect  to  any  plan  which  is 
covered  by  plan  termination  insurance  and  which  terminates  before 
January  1,  1975,  the  fiduciary  rules  are  to  take  effect  on  the  date  of 
enactment  of  the  bill. 

Under  the  labor  provisions,  the  Secretary  of  Labor  may  postpone 
until  January  i,  1976,  the  effective  date  with  respect  to  the  require- 
ments for  establ  ishing  a  plan  and  establishing  a  trust,  the  rules  regard- 
ing liability  for  breach  by  a  co-fiduciary  (other  than  the  rules  allowing 
delegation  of  asset  management  functions  to  an  investment  manager) 
and  the  rules  prohibiting  exculpatory  clauses.  The  Secretary  of  Labor 
may  allow  such  a  delay  only  for  plans  in  existence  on  the  date  of 
enactment  and  only  if  he  determines  (on  application  of  the  plan) 
that  the  delay  is  (1)  necessary  to  amend  the  plan  instrument,  and  (2) 
not  adverse  to  the  plan  participants  and  beneficiaries. 

To  prevent  undue  hardship,  the  substitute  also  provides  transition 
rules  for  situations  where  employee  benefit  plans  are  now  engaging  in 
activities  which  do  not  violate  current  law,  but  would  be  prohibited 
transactions  under  the  substitute. 

One  of  the  transition  rules  permits  the  leasing  or  joint  use  of  prop- 
erty involving  a  plan  and  a  party  in  interest  under  a  binding  contract 
in  effect  on  July  1,  1974  (or  pursuant  to  renewals  of  the  contract), 
to  continue  for  10  years  beyond  that  date  until  June  30,  1984.  For 
this  transition  rule  to  apply,  the  lease  or  joint  use  must  remain  at  least 
as  favorable  to  the  plan  as  an  arm's-length  transaction  with  an  unre- 
lated party  and  must  not  otherwise  be  a  prohibited  transaction  under 
present  law.  A  similar  10-year  transition  rule  applies  to  loans  or  other 
extensions  of  credit  under  a  binding  contract  in  effect  on  July  1,  1974 
(and  renewals  thereof),  where  the  loan  remains  as  favorable  as  an 
arm's-length  transaction  with  an  unrelated  party  and  is  not  prohibited 
under  present  law. 

The  substitute  allows  a  plan  to  sell  property,  at  arm's-length  terms, 
to  a  party  in  interest  where  the  property  is  now  under  a  lease  or  joint 
use  which  qualifies  for  the  10-year  transition  rule  described  above. 
Sales  of  this  type  must  occur  before  July  1,  1984.  This  transition  rule 
is  provided  because  it  appears  that  such  leases  are  not  uncommon  and 
in  such  cases  often  a  party  in  interest  is  the  best  available  buyer. 

The  substitute  allows  a  fiduciary  to  provide  multiple  services  to  a 
plan  until  June  30.  1977,  if  he  ordinarily  and  customarily  furnishes 
services  on  June  30,  1974.  Under  this  provision,  such  a  fiduciary 
would  not  be  limited  to  providing  these  services  to  plans  which  he 
served  on  that  date,  but  he  could  take  on  new  customers  after  that 
date.  Under  the  substitute,  multiple  services  also  can  be  provided  until 
June  30,  1977,  if  they  were  being  provided  under  a  binding  contract 
in  effect  on  July  1,  1974  (or  under  renewals  of  such  a  contract).  It  is 
intended  that  under  this  provision  fiduciaries  can  continue  to  pro- 
vide such  services  for  the  next  three  years  in  order  that  they  might 
continue  their  business  during  the  pendency  of  and  application  for  a 
variance  from  the  prohibited  transaction  rules.  However,  these  serv- 
ices can  only  be  provided  under  the  transition  rules  if  the  price  is  at 
least  an  arm's-length  price  during  the  whole  transition  period  and  if 
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they  would  not  constitute  a  prohibited  transaction  under  current  sec- 
tion 503  of  the  Internal  Revenue  Code. 

The  substitute  permits  a  plan  to  dispose  of  excess  employer  securi- 
ties or  employer  real  property  owned  by  the  plan  on  June  30, 1974,  and 
at  all  times  thereafter  to  a  party-in-interest  if  the  holding  of  such 
property  would  violate  the  rules  *  governing  holding  of  employer  se- 
curities and  real  property,  and  if  the  sale,  etc.,  is  at  fair  market  value. 

VI.  Labor  and  Tax  Administration  and  Enforcement  (Secs.  501- 
516  and  1041-1052  of  the  Bill  and  Secs.  7476  and  7802  of  the 
Internal  Revenue  Code.) 

Labor  Department 

Criminal  penalty. — Under  the  bill  as  passed  by  the  House,  any  per- 
son who  willfully  violates  any  of  the  provisions  in  title  I  of  the  Act, 
makes  any  statement  in  any  report  required  to  be  filed  or  to  be  kept 
under  that  title  knowing  that  it  is  false  or  misleading  in  any  material 
fact,  or  forges  or  counterfeits  or  passes  as  true  any  document  knowing 
it  was  forgovl  or  counterfeit  for  the  purpose  of  influencing  the  acts  of 
the  Secretary  of  Labor  is  guilty  of  a  crime  which  is  punishable  by  a 
fine  of  up  to  $10,000  and  5  years  of  imprisonment,  or  both.  If  the  act 
is  committed  by  someone  other  than  an  individual  the  fine  may  be  up 
to  $200,000. 

The  bill  as  passed  by  the  Senate  did  not  contain  comparable  pro- 
visions but  did  provide  for  a  fine  of  up  to  $1,000  and  6  months  im- 
prisonment, or  both,  for  willful  violation  of  the  disclosure  provisions. 

tinder  the  conference  agreement,  any  person  who  willfully  violates 
any  provisions  in  title  I  of  the  bill  relating  to  reporting  and  disclosure 
may  be  fined  not  more  than  $5,000  or  imprisoned  for  more  than  1  year, 
or  both,  except  that  in  the  case  of  a  violation  by  a  person  other  than 
an  individual  the  fine  may  not  exceed  $100,000.  The  conference  agree- 
ment retains  present  criminal  provisions  of  Title  18,  U.S.C.  relating 
to  false  statements,  bribery,  kickbacks,  embezzlement,  etc.,  in  connec- 
tion with  employee  benefit  plans. 

Civil  penalty  for  failure  to  disclose. — Under  the  bill  as  passed  by 
the  House,  if  a  plan  administrator  fails  or  refuses  to  furnish  a  partic- 
ipant or  a  beneficiary  with  a  copy  of  the  latest  annual  report  (or  such 
other  information  that  is  required  to  be  furnished  under  the  Act), 
within  30  days  after  a  request  for  it,  the  administrator  may  be  per- 
sonally liable  to  the  participant  or  beneficiary  for  up  to  $50  a  day 
from  the  date  of  the  failure  and  a  court,  in  its  discretion,  may  grant 
such  other  relief  as  it  deems  proper.  The  bill  as  passed  by  the  Senate 
contains  no  comparable  provision  but  relies  upon  the  existing  pro- 
visions of  law  to  impose  liability  on  the  plan  administrator.  Under 
the  conference  agreement  the  administrator  may  be  personally  liable 
to  the  participant  or  beneficiary  for  up  to  $100  per  day  from  the  date 
of  the  failure  and  the  court  may  in  its  discretion  order  such  other 
relief  as  it  deems  proper. 

Civil  actions  by  participants  and  beneficiaries. — In  addition,  under 
the  bill  as  passed  by  both  the  House  and  Senate,  civil  action  may  be 
brought  by  a  participant  or  beneficiary  to  recover  benefits  due  under 
the  plan,  to  clarify  rights  to  receive  future  benefits  under  the  plan, 
and  for  relief  from  breach  of  fiduciary  responsibility. 
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Under  the  conference  agreement,  civil  actions  may  be  brought  by  a 
participant  or  beneficiary  to  recover  benefits  due  under  the  plan,  to 
clarify  rights  to  receive  future  benefits  under  the  plan,  and  for  relief 
from  breach  of  fiduciary  responsibility.  The  U.S.  district  courts  are 
to  have  exclusive  jurisdiction  with  respect  to  fictions  invoicing  breach 
of  fiduciary  responsibility  as  well  as  exclusive  jurisdiction  over  other 
actions  to  enforce  or  clarify  benefit  rights  provided  under  title  I.  How- 
ever, with  respect  to  suits  to  enforce  benefit  rights  under  the  plan  or 
to  recover  benefits  under  the  plan  which  do  not  involve  application  of 
the  title  I  provisions,  they  may  be  brought  not  only  in  U.S.  district 
courts  but  also  in  State  courts  of  competent  jurisdiction.  All  such 
actions  in  Federal  or  State  courts  are  to  be  regarded  as  arising  under 
the  laws  of  the  United  States  in  similar  fashion  to  those  brought  under 
section  301  of  the  Labor-Management  Relations  Act  of  1047.  The  U.S. 
district  courts  are  to  have  jurisdiction  of  these  actions  without  regard 
to  the  amount  in  controversy  and  without  regard  to  the  citizenship  of 
the  parties.  In  any  action  brought  by  a  participant  or  beneficiary,  the 
court  may  allow  reasonable  attorney's  fees  or  costs  to  either  party.  An 
action  in  the  U.S.  district  court  may  be  brought  in  the  district  where 
the  plan  is  administered  or  where  the  breach  of  fiduciary  duty  took 
place,  or  where  a  defendant  resides  or  ma}r  be  found.  Process  may  be 
served  in  any  other  district  where  a  defendant  resides  or  may  be  found. 
If  a  participant  or  beneficiary  brings  an  action  in  Federal  court  to 
enforce  rights  under  title  I,  he  is  to  provide  a  copy  of  the  complaint  to 
the  Secretary  of  Labor  and  the  Secretary  of  Treasury  by  certified  mail. 
A  copy  is  not  required  to  be  provided  in  any  action  which  is  solely 
for  the  purpose  of  recovering  benefits  under  the  plan.  The  Secretary 
of  Labor  or  the  Secretary  of  Treasury,  or  both,  are  to  have  the  right  to 
intervene  in  any  action  at  their  discretion. 

Civil  actions  by  the  Secretary  of  Labor. — Under  the  bill  as  passed 
by  the  House,  the  Secretary  of  Labor  may  bring  suit  for  breach  of 
fiduciary  responsibility  and  to  enjoin  any  act  or  practice  which  vio- 
lates the  provisions  of  title  I  of  the  Act.  The  Secretary  of  Labor  may 
also  intervene  in  actions  brought  under  the  Act  by  participants  and 
beneficiaries. 

Under  the  bill  as  passed  by  the  Senate,  the  Secretary  of  Labor  may 
petition  the  court  for  an  order  requiring  the  return  of  assets  trans- 
ferred from  a  retirement  fund,  requiring  the  payment  of  benefits  to  a 
participant  or  beneficiaries,  restraining  conduct  violating  the  fiduciary 
rules,  and  granting  such  other  appropriate  relief  including  the  re- 
moval of  a  fiduciary.  The  Secretary  is  also  authorized  to  bring  suit 
when  he  believes  that  an  employee  benefit  fund  is  being  or  has  been 
administered  in  violation  of  the  Act  or  the  governing  documents  of 
the  retirement  fund.  In  addition,  the  bill  as  passed  by  the  Senate 
authorizes  the  Secretary  of  Labor  to  intervene  at  his  discretion  in 
actions  brought  under  the  Act  by  participants  or  beneficiaries. 

The  conference  agreement  generally  conforms  to  the  provisions  as 
passed  by  the  House.  The  Secretary  of  Labor  may  bring  an  action 
for  breach  of  a  fiduciary  duty  or  to  enjoin  any  act  or  practice  which 
violates  the  provision  of  title  I  of  the  Act  or  to  obtain  any  other  appro- 
priate relief  to  enforce  any  provision  of  that  title.  In  the  case 
of  a  transaction  by  a  party  in  interest  with  respect  to  a  plan  which  is 
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not  qualified  under  the  Internal  Revenue  Code,  the  Secretary  of  Labor 
may  assess  a  civil  penalty  not  to  exceed  5  percent  of  the  amount  of 
the  transaction.  If  not  corrected,  an  additional  penalty  of  not  more 
than  100  percent  of  the  transaction  may  be  imposed. 

In  the  case  of  any  plan  which  has  been  found  by  the  Internal  Revenue 
Service  to  be  a  qualified  employee  benefit  plan  under  the  Internal 
Revenue  Code  (or  with  respect  to  any  plan  which  has  a  pending  ap- 
plication for  a  determination  to  be  so  qualified),  the  Secretary  of 
Labor  is  not  to  bring  an  action  for  equitable  relief  with  respect  to  a 
violation  of  the  participation,  vesting  and  funding  standards  of  title  I 
unless  he  is  requested  to  do  so  either  by  the  Secretary  of  the  Treasury 
or  by  one  or  more  participants,  beneficiaries,  or  fiduciaries  of  the  plan. 

Benefit  china  proa  dure.— The  bill  as  passed  by  the  House  contains 
no  provisions  providing  for  procedures  for  resolving  disputes  between 
the  plan  administrator  and  participants  or  beneficiaries.  Under  the 
bill  as  passed  by  the  Senate  each  pension  plan  is  required  to  establish 
a  procedure  for  a  review  of  disputes  between  the  plan  administrator 
and  participants  or  beneficiaries  and  afford  an  opportunity  for  arbi- 
tration of  any  dispute.  Under  the  conference  agreement  every  em- 
ployee benefit  plan  is  required  to  provide  adequate  notice  in  writing 
to  any  participant  or  beneficiary  whose  claim  for  benefits  under  the 
plan  has  been  denied,  setting  forth  the  specific  reasons  for  denial 
written  in  a  manner  calculated  to  be  understood  by  the  participant.  In 
addition,  the  plan  administrator  is  required  to  afford  a  reasonable  op- 
portunity to  any  participant  or  beneficiary  whose  claim  for  benefits 
has  been  denied  for  a  full  and  fair  review  of  this  decision  by  the  plan 
administrator. 

Investigatory  authority. — Under  the  bill  as  passed  by  the  House, 
the  Secretary  of  Labor,  where  lie  has  reasonable  cause  to  believe  that 
violations  of  the  provisions  of  this  bill  have  been  committed,  may  enter 
places,  inspect  accounts  and  question  persons  to  the  extent  he  deems 
necessary  in  order  to  determine  whether  any  provision  of  title  I  has 
been  or  is  about  to  be  violated.  The  Secretary  is  authorized  to  request 
the  filing  of  supporting  schedules  of  information  and  to  publish  and 
report  on  any  investigation  to  interested  persons  or  government 
officials. 

Under  the  bill  as  passed  by  the  Senate,  the  Secretary  may  enter 
premises  and  inspect  records  and  accounts  but  he  may  make  no  more 
than  one  examination  of  books  and  records  per  year  unless  he  has 
reasonable  cause  to  believe  that  there  was  a  violation  of  title  I.  The 
bill  as  passed  by  the  Senate  also  authorizes  the  Secretary  to  require 
the  filing  of  supporting  schedules  of  information.  The  Secretary  of 
Labor  is  further  authorized  to  make  arrangements  with  the  Secretary 
of  Treasury  to  prevent  duplication  of  effort  regarding  investigation 
of  violations  relating  to  fiduciaries. 

Under  the  conference  agreement,  the  Secretary  of  Labor  is  to  have 
the  power  in  order  to  determine  whether  there  have  been  violations  or 
there  are  about  to  be  violations  of  any  provision  of  title  I  to  make 
an  investigation.  In  connection  with  the  investigation,  he  may  require 
the  submission  of  reports,  books  and  records,  and  the  filing  of  support- 
ing data,  but  no  plan  may  be  required  to  submit  such  books,  records  or 
supporting  data  more  than  once  annually  unless  the  Secretary  has 
reasonable  cause  to  believe  there  may  exist  a  violation  under  title  I. 
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The  Secretary  also  may  enter  places  and  inspect  records  and  accounts 
and  question  those  persons  he  deems  necessary  to  enable  him  to  deter- 
mine the  facts  relative  to  the  investigation  if  he  has  reasonable  cause 
to  believe  there  may  exist  a  violation  under  title  I.  The  Secretary  is 
authorized  to  make'  available  to  persons  covered  by  the  plan  and  to 
any  department  or  agency  of  the  United  States  information  concern- 
ing any  matter  which  has  been  the  subject  of  the  investigation. 

Subpoena  pwoer. — Under  the  bill  as  passed  by  the  House,  the  Secre- 
tary of  Labor  is  given  the  same  powers  of  subpoena  as  are  given  to  the 
Federal  Trade  Commission.  The  bill  as  passed  by  the  Senate  contains 
the  same  provisions  as  that  passed  by  the  House  and  in  addition  pro- 
vides that  the  Secretary  of  Labor  may  delegate  his  auditing  and  in- 
vestigation functions  with  respect  to  insured  banks  acting  as  fiduciar- 
ies to  appropriate  Federal  banking  agencies.  The  conference  agree- 
ment adopts  the  provisions  of  the  bill  as  passed  by  the  Senate. 

Appropriation*  authorized,  etc. — Under  the  bill  as  passed  by  the 
House  and  the  Senate,  there  is  authorized  appropriations  of  such  sums 
as  may  be  necessary  to  enable  the  Secretary  of  Labor  to  carry  out  his 
functions  and  duties  under  the  bill.  Jn  addition,  under  the  bill  as 
passed  by  the  Senate,  the  Secretary  of  Labor  is  authorized  to  increase 
the  number  of  supergrade  positions  in  the  Department  of  Labor. 
Under  the  conference  agreement  the  Secretary  of  Labor  is  authorized 
to  add  one  additional  position  in  the  GS-18  level  in  the  Department  of 
Labor  and  to  place  20  additional  positions  in  the  GS-16  and  17  level 
in  the  Department  of  Labor. 

Service  of  process. — Under  the  bill  as  passed  by  the  House,  sub- 
poena or  other  legal  process  of  a  court  upon  a  trustee  or  plan  admin- 
istrator constitutes  service  on  the  plan.  In  addition,  a  plan  may  sue  or 
be  sued  as  an  entity.  The  bill  as  passed  by  the  Senate  does  not  contain 
comparable  provisions.  The  conference  agreement  basically  adopts  the 
provisions  as  passed  by  the  House  but  provides  that  where  a  plan  does 
not  designate  in  its  plan  description  an  individual  as  agent  for  service 
of  legal  process,  service  upon  the  Secretary  of  Labor  is  to  constitute 
adequate  service.  In  that  case  the  Secretary  upon  receipt  of  service  of 
process  is  to  notify  the  administrator  or  any  trustee  of  the  pending 
action  within  15  days  after  he  is  served. 

Enforcement  of  judgment. — The  bill  as  passed  by  the  House  pro- 
vides that  a  money  judgment  under  title  I  of  the  Act  against  the  plan 
is  to  be  enforceable  only  against  the  plan  as  an  entity  and  not  against 
any  other  person  unless  that  person's  liability  is  established  in  his  in- 
dividual capacity.  The  bill  as  passed  by  the  Senate  did  not  contain  a 
comparable  provision.  Under  the  conference  agreement  the  House  pro- 
visions are  adopted. 

Government  representation. — Both  the  House  bill  and  the  Senate 
amendment  provide  for  the  Secretary  of  Labor  to  be  represented  by 
attorneys  appointed  by  him  in  civil  actions  arising  under  the  Act, 
except  for  litigation  before  the  Supreme  Court  and  the  Court  of 
Claims.  The  conference  agreement  adds  the  qualification  that  "all 
such  litigation  shall  be  subject  to  the  direction  and  control  of  the 
Attorney  General.*'  The  new  language  was  added  in  order  to  make 
clear  that  even  though  litigation  is  conducted  by  Labor  Department 
attorneys,  there  is  to  be  authority  in  the  Attorney  General  to  resolve 
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those  situations  whore  two  or  more  agencies  of  the  Federal  govern- 
ment have  varying  positions  with  respect  to  issues  in  litigation  and, 
in  such  situations,  to  assure  that  the  government  takes  uniform  posi- 
tions before  the  courts.  In  addition,  the  Attorney  General  is  to  have 
authority  concerning  (lie  presentation  to  the  courts  of  the  govern- 
ment's position  with  respect  to  such  issues  of  general  importance  as 
the  constitutionality  of  Federal  laws.  Under  the  conference  agree- 
ment, it  is  intended  that  in  civil  litigation  involving  the  Secretary  of 
Labor  under  this  hill,  the  Secretary,  in  the  normal  course,  will  be 
represented  in  court  by  the  Solicitor  of  Labor  and  his  attorneys, 
with  appropriate  arrangements  being  made  between  the  Secretary  of 
Labor  and  the  Attorney  General  with  respect  to  the  active  involve- 
ment of  the  Justice  Department  in  the  types  of  situations  discussed 
above. 

Reports  to  Congress. — Under  the  bill  as  passed  by  the  House,  the 
Secretary  of  Labor  is  to  report  annually  to  the  Congress  regarding  the 
administration  of  title  I.  This  report  is  to  include  an  explanation  of 
the  variances  granted,  a  status  report  on  any  plan  operating  with  a 
variance  and  its  progress  in  achieving  compliance  with  the  Act,  the 
projected  date  for  terminating  the  variance  and  information,  and  rec- 
ommendations for  further  legislation  in  connection  with  matters  cov- 
ered by  title  I.  Under  the  conference  agreement,  the  provisions  of  the 
bill  as  passed  by  the  House  generally  are  adopted. 

Cooperation,  between  agencies. — Under  the  bill  as  passed  by  both  the 
House  and  the  Senate,  the  Secretary  of  Labor  is  authorized  to  cooper- 
ate with  other  agencies  and  make  agreements  for  mutual  assistance.  In 
addition,  under  the  bill  as  passed  by  the  House,  the  Attorney  General 
is  authorized  to  receive  from  the  Secretary  of  Labor  for  appropriate 
action  evidence  which  has  been  developed  that  warrants  consideration 
for  criminal  prosecution  under  Federal  law.  Under  the  conference 
agreement,  the  provisions  for  cooperation  of  other  agencies  including 
the  authorizat  ion  for  the  Attorney  General  to  receive  matters  relating 
to  criminal  prosecution  is  adopted. 

Administrative  matters. — Under  the  bill  as  passed  by  the  House,  the 
Administrative  Procedure  Act  is  applicable  to  the  provisions  of  title 
I.  In  addition,  no  employee  of  the  Department  of  Labor  is  to  admin- 
ister or  enforce  title  I  with  respect  to  any  employee  organization  of 
which  he  is  a  member  or  employer  organization  in  which  he  has  an 
interest.  The  bill  as  passed  by  the  Senate  does  not  add  any  comparable 
provisions.  Under  the  conference  agreement,  the  provisions  of  the  bill 
as  passed  by  the  House  are  adopted. 

Interference  with  rights. — Under  the  bill  as  passed  by  both  the 
House  and  the  Senate,  it  is  unlawful  to  interfere  with  the  attainment 
of  any  rights  to  which  a  participant  or  beneficiary  may  become  en- 
titled or  to  coercively  interfere  through  the  use  of  fraud,  force,  or 
violence  with  any  participant  or  beneficiary  for  the  purpose  of  pre- 
venting him  from  exercising  any  right  to  which  he  is  or  may  become 
entitled  to  under  the  plan  or  title  I.  The  penalties  and  degrees  of  proof 
for  violations  of  the  provisions  are  somewhat  different.  Under  the 
conference  agreement,  the  participant  or  beneficiary  may  bring  a  civil 
action  against  any  person  who  interferes  with  his  rights  which  are 
protected  under  the  Act.  In  addition,  any  person  who  willfully  uses 
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fraud,  force,  violence  or  threats  to  restrain,  coerce  or  intimidate  any 
participant  or  beneficiary  for  purposes  of  interfering  with  the  par- 
ticipant's or  beneficiary's  rights  under  the  plan  or  title  I  of  the  Act  is 
to  be  fined  $10,000  or  imprisoned  for  not  more  than  1  year,  or  both. 
Advisory  Council. — Under  the  bill  as  passed  by  both  the  House  and 
the  Senate,  there  is  established  an  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans.  Under  the  conference  agreement, 
the  Council  is  to  consist  of  15  members  appointed  by  the  Secretary  of 
Labor.  Not  more  than  8  members  are  to  be  of  the  same  political  party. 
The  Council  is  to  be  made  up  of  members  who  are  to  be  representa- 
tives of  employee  organizations  and  employers,  and  members  from  the 
fields  of  insurance,  corporate  trusts,  actuarial  counseling,  investment 
counseling,  investment  management,  and  accounting,  and  from  the 
general  public.  Members  are  generally  to  serve  for  terms  of  3  years, 
are  to  advise  the  Secretary  of  Labor  with  respect  to  the  carrying  out  of 
his  functions  under  the  bill  and  are  to  submit  to  the  Secretary  recom- 
mendations as  to  the  administration  of  the  provisions  of  the  bill. 

Tax  Court  declaratory  judgment  proceedings 

Both  the  House  bill  and  the  Senate  amendment  provide  a  procedure 
for  obtaining  a  declaratory  judgment  with  respect  to  the  tax-qualified 
status  of  an  employee  benefit  plan.  Under  both  the  House  and  Senate 
versions  of  the  bill,  jurisdiction  to  issue  a  declaratory  judgment' is 
given  to  the  L^nited  States  Tax  Court.  This  remedy  is  available  only 
if  the  Internal  Revenue  Service  has  issued  a  determination  as  to  the 
status  of  the  plan  which  is  adverse  to  the  party  petitioning  in  the  Tax 
Court,  or  has  failed  to  issue  a  determination  but  the  petitioner  has 
exhausted  his  administrative  remedies  inside  the  Internal  Revenue 
Service. 

The  differences  between  the  bill  as  passed  by  both  the  House  and  the 
Senate  are  technical  in  nature.  For  example,  the  Senate  amendment 
provides  that  the  burden  of  proof  is  to  be  on  the  petitioner  (the 
employer,  plan  administrator,  or  employee)  as  to  those  grounds  set 
forth  in  the  Internal  Revenue  Service  determination;  the  burden  of 
proof  is  to  be  on  the  Service  as  to  any  other  grounds  that  the  Service 
relies  upon  in  the  court  proceeding'(e.g.,  if  the  Service  does  not  issue  a 
determination  as  to  the  plan,  then  the  Service  is  to  have  the  burden  of 
proof  as  to  every  ground  as  to  which  it  relies).  On  the  other  hand, 
the  House  bill  does  not  make  specific  provisions  for  burden  of  proof. 

Under  the  conference  agreement,  the  House  provision  is  accepted 
with  a  number  of  amendments.  The  Pension  Benefit  Guaranty  Corpo- 
ration is  permitted  to  be  a  petitioner,  on  the  same  basis  as  other  peti- 
tioners. Employees  are  permitted  to  be  petitioners  if  they  qualify  as 
interested  parties  under  Treasury  regulations  and  have  exhausted  their 
administrative  remedies.  It  is  contemplated  that  only  those  employees 
who  are  entitled  to  petition  the  Secretary  of  Labor  under  section  3001 
of  this  Act  are  to  be  treated  as  interested  parties.  It  is  contemplated 
that  the  question  as  to  who  bears  the  burden  of  proof  will  be  deter- 
mined by  the  Tax  Court  under  its  existing  rule-making  authority. 
Under  the  existing  Tax  Court  rules  the  taxpayer  has  the  burden  of 
proof  as  to  matters  in  the  notice  of  deficiency.  As  to  matters  raised  by 
the  Service  at  the  time  of  the  Tax  Court  hearing,  the  Service  has  the 
burden.  It  is  expected  that  rules  similar  to  these  will  be  adopted  by  the 
Tax  Court. 
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Under  the  House  bill,  the  declaratory  judgment  provisions  are  to 
take  effect  on  January  1, 1978.  The  bill  as'passed  by  the  Senate  provides 
that  the  declaratory  judgment  provisions  are  to  take  effect  on  Jan- 
uary 1, 1975. 

Both  the  House  and  Senate  bills  authorize  the  assignment  of  the 
declaratory  judgment  proceedings  provided  in  this  bill  to  be  heard  by 
commissioners  of  the  Tax  Court.  They  also  authorize  a  commissioner 
to  enter  a  decision  of  the  court  in  these  proceedings.  The  conference 
substitute  provides  for  this  same  procedure,  but  in  doing  so  the  con- 
ferees wish  to  make  clear  that  it  is  not  intended  that  this  be  construed 
as  indicating  that  all  of  these  proceedings  should  be  heard  by  commis- 
sioners and  decisions  entered  by  them  rather  than  by  the  judges  of  the 
court.  Instead,  it  is  intended  to  provide  more  flexibility  to  the  Tax 
Court  in  the  use  of  commissioners  in  these  types  of  cases.  It  is  antic- 
ipated, for  example,  that  if  the  volume  of  these  cases  should  be  large, 
that  the  Tax  Court  will  expedite  the  resolution  of  these  cases  by  au- 
thorizing commissioners  to  hear  and  enter  decisions  in  cases  where 
similar  issues  have  already  been  heard  and  decided  by  the  judges  of 
the  court  or  in  other  cases  where,  in  the  discretion  of  the  court,  it  is 
appropriate  for  the  commissioners  to  hear  and  decide  cases. 

Under  the  conference  agreement,  the  declaratory  judgment  pro- 
visions are  to  take  effect  with  respect  to  petitions  filed  more  than  one 
year  after  the  date  of  enactment. 

Administering  office  in  Internal  Revenue  Service 

Under  the  bill  as  passed  by  both  the  House  and  the  Senate,  there  is 
established  an  Office  of  Employee  Plans  and  Exempt  Organizations, 
in  the  Internal  Revenue  Service,  headed  by  an  Assistant  Commissioner 
of  Internal  Revenue,  to  administer  the  tax  provisions  with  regard  to 
employee  benefit  plans  and  other  exempt  organizations. 

The  House  bill  does  not  provide  a  compensation  schedule  for  the 
employees  of  the  new  Office  of  Employee  Plans  and  Exempt  Organiza- 
tions. The  bill  as  passed  by  the  House  authorizes  appropriations  for 
this  office  in  the  amount  of  $20  million  for  fiscal  year  1974  and  $70 
million  for  each  fiscal  year  thereafter.  However,  the  bill  as  passed 
by  the  House  neither  imposes  nor  earmarks  any  specific  revenue  source 
for  this  authorization  of  appropriations. 

The  bill  as  passed  by  the  Senate  provides  for  the  Assistant  Com- 
missioner in  charge  of  this  office  to  be  classified  as  GS-18  and  that 
this  is  to  be  in  addition  to  the  number  of  positions  at  that  level  other- 
wise authorized  for  the  Internal  Revenue  Service.  Also  the  bill  as 
passed  by  the  Senate  authorizes  for  the  Service  an  additional  20  posi- 
tions at  the  level  of  GS-17  and  16.  The  Senate  amendment  authorizes 
appropriations  for  each  of  the  fiscal  years  1974,  1975,  and  1976  in  the 
amount  of  $35  million  plus  one-half  of  the  revenue  of  the  private 
foundation  investment  income  tax  (under  section  4940  of  the  Code). 
For  each  fiscal  year  thereafter  the  bill  as  passed  by  the  Senate  author- 
izes appropriations  of  amounts  equal  to  the  collections  of  a  new  excise 
tax  on  employee  benefit  plans  ($1  per  participant  per  plan  per  calen- 
dar year,  beginning  with  1974)  plus  one-half  of  the  private  foundation 
investment  income  tax  collections. 

The  conference  agreement  accepts  the  Senate  provision  authorizing 
the  Assistant  Commissioner  Office  of  Employee  Plans  and  Exempt 
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Organizations  to  be  classified  as  a  GS-18  and  providing  to  the  Service 
an  additional  20  positions  in  the  level  of  GS-16  and  17.  However,  the 
conference  agreement  does  not  accept  the  Senate  provision  authorizing 
a  new  tax  on  employee  benefit  plans  of  $1  per  participant.  In  place  of 
the  authorization  of  the  new  excise  tax  on  participants,  the  conference 
provides  a  permanent  authorization  for  fiscal  year  1975  and  for  each 
fiscal  year  thereafter  of  an  amount  equal  to  the  revenues  from  the  pri- 
ate  foundation  investment  income  taxes  if  the  rate  of  such  tax  was  2 
percent  plus  an  amount  equal  to  that  2-percentage-point  figure  or 
$30,000,000,  whichever  is  the  larger. 

Under  the  House  bill,  the  provisions  regarding  the  new  office  are  to 
take  effect  90  days  after  the  date  of  enactment.  Under  the  bill  as  passed 
by  the  Senate,  no  specified  effective  date  is  provided.  The  conference 
agreement  accepts  the  House  provision. 

VII.  Contributions  on  Behalf  of  Self-Employed  Individuals  and 
Shareholder-Employees  (Sec.  2001  of  the  Bill  and  Secs.  401, 404, 
1379,  and  4972  of  the  Code) 

Under  the  House  bill  the  maximum  limitations  on  deductions  for 
self-employed  individuals  would  be  increased  from  10  percent  of  their 
self-employment  income,  not  to  exceed  $2,500,  up  to  15  percent  of  their 
self-employment  income,  not  to  exceed  $7,500.  In  any  event,  a  min- 
imum of  $750  would  be  deductible  by  self-employed  individuals,  with- 
out regard  to  the  percentage  limitations.  The  Senate  amendment, 
although  containing  a  number  of  technical  differences,  is  generally 
similar  to  the  House  bill  in  this  area. 

The  conference  substitute  is  described  below.  Generally,  the  sub- 
stitute in  this  case  follows  the  House  bill  with  respect  to  technical 
matters. 

Specific  contribution  limits  on  jwopriet  or  ships,  partnerships,  or  sub- 
chapter S  corporations 
The  conference  substitute  increases  the  maximum  deductible  con- 
tribution on  behalf  of  self-employed  persons  to  the  lesser  of  15  percent 
of  earned  income  or  $7,500.  The  same  change  is  made  as  to  excludable 
contributions  on  behalf  of  subchapter  S  corporation  shareholder- 
employees.  In  applying  the  percentage  limitation,  not  more  than 
$100,000  of  earned  income  may  be  taken  into  account.  Self-employed 
persons  (but  not  shareholder-employees)  are  permitted  to  set  aside 
up  to  $750  a  year  out  of  earned  income,  without  regard  to  the  percent- 
age limitation. 

Defined  benefit  limits  for  proprietorships,  partnerships,  and  sub- 
chapter S  corporations 
The  substitute  authorizes  Treasury  regulations  to  allow  self- 
employed  persons  and  shareholder-employees  in  effect  to  translate  the 
15-percent/$7,500  limitations  on  contributions  into  approximately 
equivalent  limitations  on  benefits  which  individuals  can  receive  under 
a  defined  benefit  plan.  In  this  respect,  the  substitute  contains  a  table 
(based  on  certain  interest  and  mortality  rates)  which  will  serve  as 
a  guideline  for  regulations.  The  Treasury  Department  may,  by  regu- 
lations, modify  this  table  from  time  to  time  for  years  beginning  after 
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December  31.  1977.  to  take  account  of  changes  in  interest  and  mor- 
tality rates  which  occur  after  1973. 

The  conference  substitute  also  contains  technical  rules  to  prevent 
an  individual  from  obtaining  unintended  high  benefit  accruals  late  in 
his  career  merely  by  establishing  a  "'token  plan"  early  in  his  career. 

A  plan  which  covers  owner-employees  is  not  permitted  to  use  the 
denned  benefit  provisions  unless  it  provides  benefits  for  all  participants 
on  a  nonintegrated  basis  ( i.e.,  without  taking  social  security  benefits 
into  account  | . 

Excess  contributions 

Present  law  provides  that  excess  contributions  to  an  H.R.  10-plan 
on  behalf  of  an  owner-employee  must  be  repaid  from  the  plan  and 
provides,  in  the  case  of  a  willful  excess  contribution,  that  the  owner- 
employee  is  barred  from  participating  in  a  qualified  plan  for  .3  years. 
The  conference  substitute  repeals  these  provisions  and.  in  lieu  thereof., 
the  substitute  imposes  an  excise  tax  of  6  percent  on  excess  contribu- 
tions to  plans  for  the  self-employed.  The  tax  is  payable  by  the  em- 
ployer who  maintains  the  plan. 

In  the  ease  of  a  defined  contribution  plan  \  for  example,  a  money 
purchase  pension  plan)  excess  contributions  include  amounts  con- 
tributed for  the  self-employed  person  in  excess  of  the  15-percent 
£7,500  limitations.  (However,  the  tax  would  never  exceed  6$  of  the 
assets  of  the  account).  In  the  case  of  a  defined  benefit  plan,  the  tax 
is  imposed  where  the  plan  is  fully  funded  at  the  close  of  the  employer's 
taxable  year,  and  is  imposed  on  the  amount  that  has  not  been  deductible 
for  the  taxable  year  or  any  prior  taxable  year.  Also,  in  the  case  of 
either  type  of  plan,  excess  contributions  include  voluntary  contribu- 
tions by  owner-employees  in  excess  of  the  allowable  amount  of  such 
contributions. 

The  tax  applies  for  the  year  in  which  th<  -      ontribution  is  made 

and  for  every  subsequent  year  that  the  excess  contribution  is  outstand- 
ing. The  excess  contribution  may  be  eliminated  i  so  as  to  stop  the  run- 
ning of  the  tax  )  in  one  of  two  ways — either  by  repayment  of  the  ex 
contribution  from  the  plan  ( which  would  reduce  or  eliminate  the  tax 
for  subsequent  years),  or  by  a  carryover  of  the  5  payment  and 

applying  it  against  the  amount  allowable  in  the  next  year  |  or  a  subse- 
quent year  i. 

In  the  case  of  a  defined  benefit  plan,  the  repayment  would  have  to 
be  made  to  the  employer.  In  the  case  of  a  defined  contribution  plan, 
the  repayment  could  be  made  either  to  the  employer  or  to  the  em- 
ployee (but.  as  under  present  law.  a  distribution  could  generally  not 
be  made  to  the  employee,  from  a  money  purchase  plan  until  he  attained 
retirement  age).  An  excess  voluntary  contribution  would  be  repaid 
to  the  owner-employee  who  made  it.  Of  course,  any  distribution  made 
to  eliminate  an  excess  contribution  would  not  be  in  violation  of  the  ex- 
clusive benefit  rules  of  present  law;  or  the  fiduciary  standards  imposed 
under  this  bill. 

The  excess  contribution  could  also  be  eliminated  through  means  of 
a  carryover.  For  example,  if  contributions  of  s:  re  made  to  a 

plan  (where  voluntary  contributions  were  not  permitted)  on  behalf 
of  a  self-employed  person  <  who  was  entitled  to  the  full  S7.5<X»  deduc- 
tion) the  S2.500  excess  contribution  could  be  purged  in  the  next  year  if 
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the  contribution  made  on  behalf  of  the  individual  in  that  year  were 
limited  to  $5,000.  In  this  case,  the  6-pcrcent  tax  would  be  imposed,  but 
only  once,  because  the  excess  contribution  had  been  eliminated  in  the 
second  year.  Also  in  the  second  year  the  individual  would  be  entitled  to 
a  deduction  of  $7,500  ($5,000  of  contributions  in  that  year,  plus  the 
$2,500  carryover).  Of  course,  there  would  be  no  tax  on  underfunding 
under  these  circumstances  even  if  the  plan  were  a  money  purchase 
plan,  the  terms  of  which  required  a  $7,500  contribution  for  ihe  individ- 
ual in  tho  second  year. 

Premature  distributions 

The  conference  substitute  increases  the  tax  on  premature  distribu- 
tions to  10  percent  of  the  amount  of  the  premature  distribution  (in- 
stead of  10  percent  of  .the  marginal  regular  tax  on  the  premature 
distribution,  as  under  present  law ) . 

Withdraici.iig  of  voluntary  contributions  by  owner- employees 

The  conference  substitute  allows  an  owner-employee  to  withdraw  his 
own  voluntary  contributions  to  an  1I.R.  10-plan  before  retirement 
without  penalty.  It  also  contains  a  technical  amendment  which  repeals 
the  "stacking"  rules  of  section  72(m)  (1)  (i.e.,  the  rules  which  deter- 
mine the  order  in  which  different  categories  of  income  are  deemed  to 
be  distributed).  The  conferees  intend  that  distributions  from  an  II. R. 
10-plan  to  an  owner-employee  be  treated  first  as  repayments  of  any 
excess  contributions  made  on  his  behalf,  and  second  as  withdrawals  of 
voluntary  contributions. 

Effective  dates 

In  general,  the  amendments  with  respect  to  H.R.  10-plans  are  to 
apply  to  taxable  years  beginning  after  December  31,  1973.  The  rule 
with  respect  to  the  $100,000  contribution  base  limitation  is  to  apply  to 
taxable  years  beginning  after  December  31,  1975,  or,  if  earlier,  the 
first  year  in  which  contributions  under  the  plan  exceed  the  deductible 
contribution  limits  of  present  law.  The  rules  facilitating  the  use  of  de- 
fined benefit  plans  for  the  self-employed  are  to  apply  to  taxable  years 
beginning  after  December  31,  1975.  The  rules  with  respect  to  excess 
contributions  are  to  apply  to  contributions  made  in  taxable  years 
beginning  after  December  31,  1975,  and  the  rules  with  respect  to  pre- 
mature distributions  are  to  apply  to  distributions  made  in  taxable  years 
beginning  after  December  31,  1975.  The  rule  permitting  withdrawal 
of  voluntary  contributions  by  owner-employees  is  to  apply  to  tax- 
able years  ending  after  the  date  of  enactment. 

VIII.  Tax  Deductions  for  Individual  Retirement  Accounts  (Sec 
'2002  of  the  Hill  and  Secs.  219,  408, 409,  4973,  4974,  and  6693  of  the 
Internal  Revenue  Code) 

Under  the  House  bill,  individuals  not  covered  by  qualified  or  govern- 
ment pension  plans  (or  sec.  403(b)  annuity  contracts)  would  be  per- 
mitted to  take  a  deduction  of  up  to  20  percent  of  their  earned  in- 
come, not  to  exceed  $1,500,  for  retirement  savings.  This  amount  could 
be  set  aside  in  a  special  trusteed  or  custodial  account  with  a  bank,  sav- 
ings and  loan,  or  credit  union,  used  to  purchase  an  annuity  contract, 
or  invested  in  qualified  retirement  bonds.  This  amount  could  not  be 
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drawn  down  without  penalty  before  age  59*4  (except  in  case  of  death 
or  disability)  and  payment  of  benefits  from  the  account  would  have- 
to  begin  by  age  70i/£.  An  individual  could  establish  the  account  himself, 
or,  alternatively,  an  employer  or  labor  union  could  maintain  accounts 
of  this  type  for  employees  or  members. 

The  provisions  of  the  Senate  amendment  are  similar  in  most  respects. 
However,  under  the  Senate  amendment  the  allowable  deduction  could 
not  exceed  15  percent  of  earned  income,  not  to  exceed  $1,500.  Moreover, 
under  the  Senate  amendment,  the  assets  of  the  account  could  be  in- 
vested in  life  insurance  contracts.  Also,  there  is  no  provision  in  the 
Senate  amendment  for  union-sponsored  accounts. 

The  rules  of  the  conference  substitute  are  described  below.  In  gen- 
eral it  follows  the  House  bill,  except  that  the  conference  substitute 
accepts  the  Senate  limitation  of  15  percent — $1,500. 

Deductions  for  contributions  to  IRSs 

Under  the  conference  substitute,  the  maximum  annual  deduction 
is  to  be  $1,500,  or  15  percent  of  compensation,  whichever  is  less.  Con- 
sequently, the  percentage  limitation  for  contributions  to  individual 
retirement  accounts  is  the  same  as  the  percentage  limitation  for  con- 
tributions to  H.R.  10  plans  (although  the  U.K.  10  plan  has  a  $7,500 
limitation  on  the  amount  which  may  be  set  aside  in  order  to  provide 
an  incentive  for  the  self-employed  to  establish  qualified  plans  which 
will  also  benefit  their  employees) . 

This  deduction  is  to  be  available  to  any  individual  who  is  not  an 
active  participant  in  a  qualified  or  government  plan,  or  a  section 
403(b)  contract  (available  to  employees  of  certain  types  of  tax-exempt 
organizations)  and  is  to  be  available  whether  or  not  the  taxpayer 
itemizes  his  other  deductions.  The  individual  may  himself  make  pay- 
ments into  such  an  account  or  this  may  be  done  by  his  employer  or  his 
union.  If  both  husband  and  wife  are  eligible,  each  can  make  contribu- 
tions to  his  or  her  own  individual  retirement  account. 

The  conferees  agree  with  the  statement  appearing  in  the  report  of 
the  House  Committee  on  Ways  and  Means  (No.  93-807)  that  if  an  em- 
ployee is  given  the  option  to  elect  not  to  be.covered  by  a  qualified,  etc., 
plan  and  he  so  elects,  generally  he  will  not  be  treated  as  being  an  active 
participant  in  the  plan  for  purposes  of  the  retirement  savings  deduc- 
tion. The  conferees  also  agree  with  the  statement  in  this  report  that 
where  an  employee  who  elects  out  of  a  qualified  plan  can  elect  later  to 
become  an  active  participant  in  it  and  can  receive  benefits  for  all  prior 
years  (for  which  he  elected  out)  upon  payment  of,  e.g.,  all  mandatory 
contributions  plus  interest  for  prior  periods,  the  employee  is  to  be 
treated  as  being  an  active  participant  in  the  plan  for  the  prior  years 
with  respect  to  which  he  pays  the  required  amount  and  accrues  benefits. 

Requirements  for  an  IRA 

Under  the  conference  substitute,  the  assets  of  an  individual  retire- 
ment account  may  be  invested  in  a  trusteed  or  custodial  account  with 
a  bank,  savings  and  loan,  or  credit  union,  or  in  an  annuity  contract, 
or  in  a  qualified  retirement  bond. 

In  addition,  the  substitute  allows  a  retirement  savings  deduction 
for  amounts  paid  under  certain  life  insurance  endowment  contracts 
(which  will  be  treated  as  individual  retirement  annuities)   to  the 
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extent  the  amounts  paid  are  properly  allocable  to  retirement  sav- 
ings. However,  only  the  retirement  saving  element  in  the  contract, 
and  not  the  part  of  the  premium  used  to  purchase  life  insurance,  is  to 
be  deductible.  For  example,  if  a  premium  of  $1,000  were  paid  under 
a  qualified  endowment  contract,  and  $200  of  this  amount  were  allocable 
(under  regulations)  to  the  cost  of  the  life  insurance  element,  and  $800 
to  the  retirement  savings  aspect  of  the  contract,  then  $800  would  be 
allowed  as  a  retirement  savings  deduction  (if  the  individual  were 
eligible  for  a  deduction  of  this  amount) . 

Under  the  conference  substitute,  the  total  amounts  payable  under 
qualified  endowment  contracts  cannot  be  greater  than  $1,500  per  year. 
However,  an  individual  may  contribute  (and  deduct)  the  difference 
between  his  maximum  allowable  retirement  savings  deduction  and 
the  retirement  savings  element  under  an  endowment  contract  through 
another  funding  medium  (such  as  a  trusteed  bank  account).  Under  the 
conference  substitute  the  insurance  companies  are  to  provide  (before 
the  close  of  the  year)  every  individual  who  has  purchased  a  qualified 
endowment  contract  with  a  statement  as  to  the  portion  of  the  premiums 
which  is  deductible  and  the  portion  which  is  not  deductible,  as  well 
as  any  other  information  required  under  regulations.  A  similar  state- 
ment must  be  furnished  to  the  Internal  Revenue  Service. 

Insurance  contracts  are  restricted  to  endowment  contracts  in  order 
a  provide  a  substantial  savings  element.  The  endowment  contract  also 
must  be  issued  by  a  life  insurance  company  qualified  to  sell  insurance 
in  the  jurisdiction  where  the  contract  is  sold  (and  may  include  no 
insurance  element  other  than  life  insurance).  In  addition,  the  contract 
must  mature  no  later  than  the  taxable  year  in  which  the  individual 
attains  a<>e  TO1/^.  The  conferees  intend  that  for  an  endowment  contract 
to  qualify,  the  premiums  payable  under  the  contract  (for  any  given 
maturity  value)  are  not  to  increase  over  the  life  of  the  contract,  the 
cash  surrender  value  of  the  contract  at  the  maturity  date  is  to  be  not 
less  than  the  death  benefit  payable  under  the  contract  at  any  time,  and 
the  death  benefit  at  some  point  during  the  life  of  the  contract  must 
exceed  the  greater  of  the  cash  value  or  the  sum  of  the  premiums  paid 
under  the  contract. 

Distributions  from  qualified  endowment  contracts  are  to  be  taxable 
as  ordinary  income  to  the  extent  allocable  to  retirement  savings,  and 
are  to  be  taxed  as  life  insurance  proceeds  to  the  extent  allocable  to 
life  insurance.  When  a  contract  has  matured,  the  full  value  of  the  con- 
tract will  constitute  retirement  savings,  and  all  amounts  payable 
under  a  matured  contract  are  to  be  taxed  as  ordinary  income  to  the 
recipient  (whether  or  not  he  is  the  individual  who  made  contributions 
to  the  account  and  whether  or  not  that  individual  is  alive  at  the  time 
the  payments  are  made  from  the  account) . 

Under  the  conference  substitute,  the  assets  of  an  individual  retire- 
ment account  may  not  be  commingled  with  other  property,  except  in  a 
common  trust  fund  or  investment  fund  (i.e.,  a  group  trust),  solely  for 
the  purposes  of  diversifying  investments,  under  rules  similar  to  those 
established  in  Rev.  Rul.  56-267,  1056-1  C.R.  206.  Also,  following  Rev. 
Rul.  56-267,  the  conferees  intend  that,  solely  for  purposes  of  diversi- 
fication of  investments,  the  assets  of  qualified  individual  retirement 
accounts  may  be  pooled  with  the  assets  of  qualified  section  401(a) 
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ti  usts,  v  ithout  adversely  affecting  the  tax-qualification  of  either  the  in- 
dividual retirement  accounts  or  the  section  101(a)  tr  confer- 
intend  that  the  group  trust  itself  will  be  entitled  to  exemption  from 
tax  ill  der  the  Internal  Revenue  Code  in  accordance  with  the  rules  of 
Rev.  Rul.  56-267. 

The  conferees  intend  that  this  legislation  with  respect  to  individual 
retirement  accounts  is  not  to  limit  in  any  way  the  application  of  the 
Federal  securities  laws  to  individual  retirement  accounts  or  the  appli- 
cation to  them  of  t\io  Jaws  relating  to  common  trusts  or  investment 
funds  maintained  by  any  institution.  As  a  result,  the  Securities  and 
Exchange  Commission  will  have  the  authority  to  act  on  the  issues 
arising  with  respect  to  individual  retirement  accounts  independently 
of  this  legislation. 

The  conferees  understand  that  the  Internal  Revenue  Service  an- 
ticipates developing  a  prototype  individual  retirement  account  which 
would  include  a  full  disclosure  of  all  the  material  elements  governing 
the  retirement  savings  deduction.  This  prototype  plan  would  qualify 
under  the  requirements  for  an  individual  retirement  account.  Other 
plan-  would  be  required  to  seek  prior  approval  from  the  Internal  Rev- 
enus  Service  and  the  conferees  expect  that  one  of  the  requirements  for 
approval  would  be  a  disclosure  statement  of  all  the  material  elements 
governing  the  retirement  savings  deduction.  The  conferees  also  expect 
the  Internal  Revenue  Service  to  develop  a  pamphlet  which  sets  forth 
the  restrictions  and  limitations  with  regard  to  the  individual  retire- 
ment accounts,  including,  for  example,  the  penalties  for  premature 
distributions,  the  fact  that  the  account  is  not  eligible  for  estate  and  jrift 
tax  advantages  or  the  lump-sum  distribution  rules  that  qualified  plans 
are  entitled  to.  It  is  the  hope  of  the  conferees  that  such  pamphlet  would 
receive  wide  distribution  so  that  individuals  would  he  fully  informed 
on  the  restrictions  and  limitations  of  such  an  account.  Also,  in  accord- 
ance with  regulations  to  be  prescribed  by  the  Secretary  of  Treasury 
or  his  delegate,  there  is  to  be  disclosure  of  such  matters  as  load  factors 
for  insurance  contracts  and  earnings  factors  for  individual  retirement 
accounts.  These  required  disclosures  are  to  be  made  in  layman's  lan- 
guage, and  civil  penalties  are  imposed  under  the  substitute  for  failure 
to  adequately  disclose. 

Requirements  for  an  IRA  annuity 

Under  the  conference  substitute,  retirement  savings  may  also  be 
invested  in  annuity  contracts.  This  may  be  an  individual  annuity  con- 
tract, or  a  joint  and  survivor  contract  for  the  benefit  of  the  individual 
and  his  spouse.  The  annual  premium  for  the  contract  is  not  to  exceed 
SI. 500,  and  the  contract  is  to  be  nontransferable  and  is  not  to  be  used 
as  securitv  for  a  loan.  Also,  distributions  from  the  account  must  begin 
by  the  end  of  the  year  in  which  the  individual  attains  age  70y2. 

Employer  and  union-sponsored  IRA^s 

Under  the  substitute,  emplovers  and  labor  unions  (and  other  em- 
ployee associations)  are  to  be  able  to  establish  individual  retirement 
accounts  for  their  employees  or  members.  There  is  no  requirement  that 
the  accounts  must  be  established  on  a  nondiscriminatory  basis  (since 
any  employee  not  covered  under  an  employer-sponsored  account  could 
establish  his  own  account)  but.  of  course,  if  the  employer  also  main- 
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tains  a  qualified  plan,  he  cannot  satisfy  the  coverage  requirements  with 
respect  to  that  plan  by  taking  into  account  the  fact  that  employees  not 
covered  under  the  plan  are  covered  by  individual  retirement  accounts. 
Even  if  the  contributions  are  made  by  the  employer,  these  amounts  con- 
stitute income  to  the  employee,  and  are  subject  to  FICA  and  FUTA 
taxes.  However,  employer  contributions  are  not  to  be  subject  to  with- 
holding for  income  tax  purposes  if  it  is  reasonable  for  the  employer 
to  believe  that  the  employee  will  be  entitled  to  receive  a  deduction  for 
the  contribution. 

Taxation  of  distributions — in  general 

Generally,  the  individual  is  to  have  a  zero  basis  in  his  individual 
retirement  account  and  the  proceeds  arc  to  be  fully  taxable  when  dis- 
tributed. These  distributions  are  not  to  be  eligible  for  capital  gains 
treatment,  or  the  special  averaging  rules  applicable  to  lump-sum  dis- 
tributions from  qualified  plans  (although  the  general  averaging  rules 
of  sec,  1301  are  to  be  available) .  Also,  the  amounts  in  individual  retire- 
ment accounts  are  not  to  be  excluded  from  tax  for  purposes  of  estate 
and  gift  tax. 

Premature  distributions 

In  the  event  of  a  premature  distribution  (or  deemed  distribution) 
from  the  account  before  the  individual  attains  age  59V^,  the  individ- 
ual's tax  on  this  amount  is  to  be  increased  by  10  percent  of  the  total 
distribution  (except  in  the  case  of  death  or  disability,  or  distributions 
of  excess  contributions  made  within  the  time  for  filing  the  individual's 
tax  return  for  the  year  in  which  the  excess  contributions  occur). 

If  an  individual  borrows  money  from  an  individual  account  (or 
from  a  group  trust  in  which  the  account  assets  were  invested)  the 
entire  account  of  the  individual  is  disqualified,  earnings  on  the  account 
are  no  longer  tax-exempt,  and  the  participant  is  then  to  be  taxed  as  if 
he  had  received  a  distribution  of  the  fair  market  value  of  all  the  assets 
in  his  account.  (If  he  borrows  money,  using  his  interest  in  the  account 
as  security,  the  portion  used  as  security  is  to  be  treated  as  a  distribu- 
tion.) A  similar  result  (i.e..  deemed  distribution  of  the  entire  account) 
would  follow  if  the  individual  borrowed  money  from  the  insurance 
company  issuing  an  annuity  or  endowment  contract,  or  otherwise 
used  the  contract  as  security  for  a  loan.  Clearly,  if  the  assets  of  the 
account  were  invested  in  such  a  way  as  to  provide  for  the  direct  and 
immediate  benefit  of  the  participant  (for  example,  if  the  account 
were  used  for  a  downpayment  on  the  house  where  he  lived)  then  the 
entire  account  would  be  deemed  to  be  distributed.  Of  course,  in  the 
case  of  any  deemed  distribution  f  rom  an  individual  retirement  account, 
the  amount  of  the  distribution  would  not  be  includible  in  income  a  sec- 
ond time  in  a  later  year  when  the  amount  Avas  actually  distributed. 
(Questions  of  the  order  in  which  income  is  distributed  where  only 
part  of  the  account  is  disqualified  are  to  be  determined  under  regu- 
lations.) 

An  individual  may  invest  directly  in  an  endowment  contract  but 
does  not  receive  a  deduction  for  the  part  of  the  premium  which  is 
allocable  to  life  insurance  protection.  Thus,  where  the  assets  of  an 
individual  retirement  account  are  invested  in  a  qualifying  endowment 
contract  for  the  participant,  this  transaction  is  to  be  treated  as  an  auto 
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matic  rollover  by  the  account,  and  only  the  amount  of  the  assets  which 
are  allocable  to  the  purchase  of  life  insurance  protection  under  the 
endowment  contract  are  to  be  deemed  to  be  distributed  to  the  partic- 
ipant. This  amount  would  be  includible  in  income  by  the  participant, 
but  would  not  be  subject  to  the  10  percent  tax  on  premature  distribu- 
tions. 

Application  of  prohibited  transaction  and  other  taxes  to  IRA's 

Generally,  an  individual  retirement  account  is  to  be  exempt  from 
Federal  tax,  but  the  unrelated  business  income  of  the  account,  if  any, 
is  to  be  subject  to  tax  (under  sec.  511) . 

Under  the  House  bill,  individual  retirement  accounts  generally 
would  be  subject,  to  the  prohibited  transaction  rules  of  present  law. 
However,  with  respect  to  prohibited  transactions,  the  conference  sub- 
stitute (generally  following  the  Senate  amendment)  replaces  present 
law  with  an  excise  tax  on  prohibited  transactions  (instead  of  using 
disqualification  as  a  sanction)  and  changes  the  existing  prohibited 
transaction  rules.  Consequently,  the  conference  substitute  applies  the 
new  prohibited  transaction  rules  applicable  to  an  owner-employee 
(e.g.,  no  borrowing  from  the  account  is  permitted)  to  individual  re- 
tirement accounts,  with  respect  to  transactions  involving  the  employer 
or  union  sponsor  of  the  account,  or  other  parties  in  interest. 

However,  if  an  individual  participant  engages  in  an  unauthorized 
transaction  with  his  individual  retirement  account  then,  as  indicated 
previously,  the  sanction,  in  general,  is  disqualification  of  the  account. 
In  this  case  the  assets  of  the  account  are  to  be  deemed  to  be  distributed, 
and  the  appropriate  taxes,  including  the  10  percent  additional  tax  on 
premature  distributions,  are  to  apply.  However,  the  individual  is  not 
to  be  subject  to  the  prohibited  transaction  excise  taxes  (of  sec.  4975). 

Thus,  where  there  is  a  union  or  employer-sponsored  account,  and 
there  is  an  individual  retirement  account  trust  covering  more  than 
one  employee,  only  the  emoloyee  who  engages  in  the  prohibited  trans- 
action is  to  be  subject  to  disqualification  of  his  separate  account.  How- 
ever, if  the  employer  Cor  union)  sponsoring  the  account  is  the  party 
engaging  in  a  prohibited  transaction,  then  the  employer  (or  other 
party)  will  be  liable  for  the  excise  tax,  but  the  individual  participants 
will  not. 

Excess  contributions 

In  general,  where  contributions  in  excess  of  the  deductible  limits 
are  made  to  an  individual  retirement  account,  no  deduction  is  allowed 
for  the  excess  amount,  and  this  amount  will  be  subject  to  a  6  percent 
tax  for  the  year  in  which  it  is  made,  and  each  year  thereafter,  until 
there  is  no  excess.  The  distribution  is  not  to  be  includible  in  income 
if  the  excess  is  distributed  to  the  individual  on  or  before  the  due  date 
for  filing  the  employee's  tax  return  for  the  year  in  question  (including 
extensions).  If  the  distribution  occurs  after  that  date,  however,  the 
distribution  is  to  constitute  taxable  income  to  the  employee  (because 
his  basis  in  his  account  is  always  zero)  and  will  also  give  rise  to  a  10- 
percent  additional  tax  if  the  distribution  occurs  before  the  employee 
is  59i/2. 

The  excess  contribution  may  be  removed  by  a  distribution,  or  by 
underutilizing  the  allowable  deduction  limits  for  a  later  year.  For 
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example,  if  an  employee  contributed  $3,000  in  one  year,  and  nothing 
the  second  year,  then  a  6  percent  tax  on  $1,500  would  be  imposed 
only  once  (assuming  the  employee  was  entitled  to  a  full  $1,500  con- 
tribution for  both  years).  (Similarly,  if  the  participant  withdrew  t. 
$1,500  excess  contribution  in  the  year  in  which  the  contribution  was 
made,  the  6  percent  excise  tax  would  be  imposed  only  for  that  year.) 
Also  (to  prevent  undue  hardship  resulting  from  bad  investment  ex- 
perience), the  tax  may  never  exceed  6  percent  of  the  assets  in  the 
account  (but  a  decline  in  the  asset  value  of  the  account  does  not  remove 
the  excess  contribution  and  the  6  percent  tax  will  be  imposed  until 
the  excess  contribution  has  been  distributed  or  eliminated  by  under- 
utilization  of  allowable  contributions  in  a  subsequent  year). 

A  similar  tax  is  to  be  imposed  on  excess  contributions  for  section 
403(b)  plan  investments  in  mutual  fund  stock  (which  are  permitted 
under  the  conference  substitute).  (Section  403(b)  allows  deductions  of 
up  to  20  percent  of  salary,  without  regard  to  discrimination  require- 
ments, in  the  case  of  employees  of  educational  and  certain  other  types 
of  exempt  organizations.)  However,  the  6  percent  tax  is  not  imposed 
on  section  403(b)  annuity  contracts,  since  earnings  on  annuity  con- 
tracts are  not  taxable  until  distributed,  even  when  the  annuities  are 
purchased  outside  the  scope  of  a  qualified  plan. 

No  retirement  savings  deduction  is  to  be  allowed  for  contributions 
made  during  or  after  the  year  in  which  the  individual  attains  age 
TOi/4,  and  contributions  of  an  individual  after  attaining  this  age  are 
to  be  treated  as  excess  contributions. 

Excise  tax  on  excess  accumulations 

Under  the  conference  substitute,  distribution  of  the  assets  of  an 
individual  retirement  account  must  begin  by  the  year  in  which  the  par- 
ticipant attains  age  70i/>,  and  must  be  distributed  no  less  rapidly  than 
ratably  over  his  lifetime  (or  the  lives  of  the  participant  and  his 
spouse).  To  enforce  this  requirement,  the  substitute  imposes  an  excise 
tax  of  50  percent  on  the  amount,  if  any%by  which  the  amount  of  the 
distributions  from  the  account  fail  to  equd  the  minimum  distribution 
required  for  the  year  in  order  to  satisfy  the  age  701/2  payout 
requirements. 

Tax-free  rollovers  to  facilitate  pension  transfers 

To  facilitate  portability  of  pensions — or  their  transfer  with  the 
employee  as  he  changes  jobs — the  conference  substitute  provides  that 
money  or  property  may  be  distributed  from  a  tax-qualified  plan  or 
from  an  individual  retirement  account  to  the  plan  participant,  on  a 
tax-free  basis,  if  the  same  monev  or  property  is  reinvested  by  the  par- 
ticinnnt  within  fiO  dnvs  in  a  nnalifyinij  individual  retirement  account. 

In  the  case  of  distributions  from  a  qualified  plan,  the  distribution 
must  be  a  lump-sum  distribution  (see  Part  X,  Lump-Sum  distribu- 
tions'! to  oualifv  ms  a  tax-free  rollover. 

Amounts  received  from  a  oualified  plan  may  also  be  transferred  to 
another  oualified  plan  through  the  medium  of  an  individual  retirement 
account  (with  the  consent  of  the  individual's  new  employer)  but  in 
this  case  the  conduit  retirement  account  must  consist  of  nothing  but 
assets  transferred  from  a  qualified  plan  (and  the  earnings  on  this 
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amount)  to  prevent  a  situation  where  retirement  savings  might  indi- 
rectly obtain  tax  advantages  not  intended.  (These  qualified  plan  dis- 
tributions may  also  be  reinvested  directly  in  the  qualified  plan  of  the 
individual's  new  employer  on  a  tax-free  basis,  if  the  reinvestment 
occurs  within  60  days  after  the  individual  receives  the  distribution.) 
However,  an  individual  may  have  one  individual  retirement  account 
for  transferred  savings  from  a  qualified  plan  and  another  which  rep- 
resents a  normal  individual  account  set  aside.  For  similar  reasons,  if 
the  individual  retirement  account  contains  assets  transferred  from  an 
H.R.  10  plan,  on  behalf  of  a  self-employed  person,  no  rollover  is  per- 
mitted from  that  retirement  account  to  a  qualified  corporate  plan. 

Also,  in  the  case  of  rollovers  from  a  qualified  plan,  the  amount 
contributed  to  the  individual  retirement  account  is  to  be  the  amount 
received,  less  the  amount  contributed  to  the  plan  by  the  individual 
as  an  employee  contribution.  (This  is  because  the  employee  must 
always  have  a  zero  basis  in  his  individual  retirement  account.) 

Under  the  committee  substitute,  rollovers  are  permitted  to  and 
from  qualifying  investments  in  individual  retirement  bonds  (dis- 
cussed below)  on  the  same  basis  as  investments  in  other  types  of  indi- 
vidual retirement  accounts  and  annuities.  At  age  70^,  the  individual 
must  cash  in  his  bonds  (since  the  proceeds  of  the  bonds  will  be  deemed 
to  be  distributed  in  full)  but  the  assets  may  be  rolled  over  into  an 
investment  which  will  satisfy  the  age  70y2  payment  requirements. 

Tax-free  rollovers  between  individual  retirement  accounts  may  occur 
only  once  every  three  years. 

Qualified  retirement  bands 

Deductible  employee  savings  may  be  invested  in  a  special  retire- 
ment bond  to  be  issued  by  the  Federal  Government.  Generally,  the  rules 
governing  retirement  bonds  are  closely  comparable  to  the  rules  govern- 
ing other  forms  of  qualifying  individual  retirement  savings.  Thus, 
the  bonds  may  be  cashed  prior  to  age  59i/£,  but,  except  in  the  case  of  a 
rollover,  the  individual  is  generally  to  be  subject  to  a  10  percent  penalty 
tax  (unless  the  l>onds  are  cashed  due  to  death  or  disabilitv).  However, 
the  bond  may  be  redeemed  within  12  months  of  its  purchase  without 
penalty  (and  without  payment  of  interest)  and  in  this  case  the  indi- 
vidual is  not  to  be  entitled  to  a  deduction  for  the  contribution. 

The  bonds  are  to  cease  to  bear  interest  when  the  individual  attains 
age  70V£.  and  the  proceeds  of  the  bonds  are  to  be  deemed  to  be  distrib- 
uted in  that  year  (whether  or  not  the  bonds  are  actually  cashed  in). 
PTowever,  as  discussed  above,  the  individual  may  roll  the  proceeds 
over  into  another  qualifying  form  of  individual  retirement  investment. 

Other  rules 

The  conference  substitute  provides  that  the  proceeds  of  individual 
retirement  accounts,  etc.,  are  to  constitute  retirement  income  for  pur- 
poses of  the  retirement  income  credit.  The  substitute  also  includes  the 
provisions  of  the  Senate  amendment  that  if  a  retirement  account  or 
annuity  is  transferred  pursuant  to  a  divorce  settlement,  the  transfer 
is  not  to  be  taxable. 

Effective  dates 

The  deduction  for  retirement  savings  is  to  be  available  for  taxable 
years  beginning  after  December  31,  1974.  The  tax-free  rollover  of 
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assets  between  qualified  plans  applies  to  transfers  after  the  date  of 
enactment. 

IX.  Overall  Limitations  on  Contributions  and  Benefits 

(Sec.  2004  of  the  Bill  and  Sees.  401,  403  and  415  of  the  Internal 

Revenue  Code) 

Under  the  House  bill,  in  general,  in  the  case  of  defined  benefit  plans, 
the  pension  which  may  be  paid  from  a  qualified  plan  with  respect  to 
any  individual  may  not  exceed  100  percent  of  his  compensation  in  his 
high  three  years  of  employment  or  $75,000,  whichever  is  the  lesser. 
hi  the  case  of  defined  contribution  plans,  the  annual  additions  toan 
individual's  account  may  not  exceed  the  lesser  of  $25,000,  or  25  per- 
cent of  his  compensation.  (Both  the  $75,000  amount  and  the  $25,000 
amount  referred  to  above  are  subject  to  cost-of-living  allowances.) 
If  an  employee  is  under  both  a  defined  benefit  plan  and  a  defined  con- 
tribution plan  then  the  sum  of  (1)  the  percentage  utilization  of  the 
maximum  limit  under  the  defined  benefit  plan,  and  (2)  the  percentage 
utilization  of  the  maximum  limit  under  the  defined  contribution  plan, 
cannot  exceed  140  percent. 

Under  the  Senate  amendment,  benefits  under  a  defined  benefit  plan 
are  limited  to  75  percent  of  the  participant's  high-three-consecutive- 
years  of  compensation,  taking  into  account  no  more  than  $100,000  of 
compensation  per  year.  A  closely  comparable  limitation  is  provided 
for  defined  contribution  plans,  so  that  deductible  contributions  may 
not  exceed  amounts  sufficient  to  fund  a  pension  for  the  employee  equal 
to  75  percent  of  his  average  high-three-years  of  compensation  (not  in 
excess  of  the  first  $100,000  in  any  one  year) .  Where  an  employer  had 
both  a  defined  benefit  plan  and  a  defined  contribution  plan,  the  maxi- 
mum benefit  payable  under  the  defined  benefit  plan  would  have  to  be 
reduced  in  proportion  to  the  amount  of  the  benefit  which  was  funded 
through  the  defined  contribution  plan. 

The  conference  substitute  closely  follows  the  provisions  of  the 
House  bill.  The  detailed  provisions  of  the  conference  substitute  are 
discussed  below. 

Coverage  of  limitations 

The  conference  substitute  imposes  an  overall  limitation  (described 
below)  on  the  contributions  and  benefits  which  are  allowable  under 
qualified  pension,  profit-sharing,  and  stock  bonus  plans  and  annuities 
(including  H.R.  10-plans  in  cases  where  the  overall  limits  are  lower 
than  the  H.R.  10-plan  limits).  The  overall  limitation  also  applies  to 
annuity  contracts  or  mutual  fund  arrangements  for  employees  of  edu- 
cational, charitable,  etc.,  organizations  or  of  public  schools  (i.e.,  sec. 
403(b)  annuities),  as  well  as  individual  retirement  accounts,  annuities 
and  retirement  bonds. 

Application  to  defined  benefit  plans 

Under  the  conference  substitute,  in  general,  the  highest  annual  bene- 
fit which  can  be  paid  (in  the  form  of  a  straight-life  annuity)  out  of  a 
defined  benefit  plan  to  a  participant  is  not  to  exceed  the  lesser  of  (a) 
$75,000,  or  (b)  100  percent  of  the  participant's  average  compensation 
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in  his  high-three-years  of  employment.  (Both  of  these  ceilings  are  to 
be  adjusted  to  reflect  cost-of-living  increases.)  ■ 

In  the  event  of  retirement  before  age  55,  the  $75,000  ceiling  (but 
not  the  100  percent  ceiling)  is  to  be  scaled  down  on  an  actuarial  basis 
(but  not  below  $10,000).  In  general,  there  is  no  required  scale  down  for 
preretirement  ancillary  benefits  (such  as  medical,  death  and  dis- 
ability) ,  but  there  would  have  to  be  an  adjustment-  for  post-retirement 
ancillary  benefits,  such  as  term-certain  annuities,  post -retirement  death 
benefits,  or  a  guaranteed  payment  for  a  period  of  years. 

If  a  benefit  were  paid  in  the  form  of  a  joint  and  survivor  annuity  for 
the  benefit  of  the  participant  and  his  spouse,  the  value  of  this  feature 
would  not  be  taken  into  account  unless  the  survivor  benefit  were  greater 
than  the  joint  benefit. 

Upward  adjustments  in  the  benefit  schedule  would  be  permitted  to 
reflect  any  employee  contributions  to  the  plan,  including  rollover  con- 
tributions from  another  qualified  plan  or  from  an  individual  retire- 
ment account. 

Also  the  substitute  would  provide  a  de  minimis  rule,  which  would 
allow  a  qualified  plan  to  pay  an  annual  retirement  benefit  of  up  to 
$10,000  per  annum,  notwithstanding  the  100-percent  limitation,  or  the 
required  adjustment  for  certain  ancillary  benefits,  to  any  employee 
who  had  not  participated  in  a  qualified  defined  contribution  plan  of 
the  employer. 

As  a  further  adjustment  to  the  rules  described  above,  the  maximum 
allowable  defined  benefit  would  have  to  be  scaled  down  proportionately 
for  an  employee  with  less  than  10  years  of  service. 

Application  to  defined  contribution  plans 

In  the  case  of  a  defined  contribution  plan,  the  annual  additions  for 
the  year  are  not  to  exceed  the  lesser  of  $25,000  (subject  to  an  annual 
cost-of-living  increase)  or  25  percent  of  the  participant's  compensa- 
tion from  the  employer.  The  term  "annual  additions"  means  the  sum 
of  (a)  the  employer's  contributions,  (b)  the  lesser  of  (i)  one-half  of  all 
the  employee's  contributions,  or  (ii)  the  employee's  contributions  in 
excess  of  6  percent  of  his  compensation,  and  (c)  any  forfeitures  which 
are  added  to  the  employee's  account.  Annual  additions  do  not  include 
rollovers  from  a  qualified  plan  or  individual  retirement  account.  If 
forfeitures  for  a  particular  year  could  cause  the  plan  not  to  meet  these 
requirements  with  respect  to  a  particular  employee,  these  forfeitures 
must  bo  reallocated  to  other  participants  in  the  plan  (i.e.,  they  may 
not  be  held  in  a  susjpense  account),  but  regulations  are  to  provide  for 
the  situation  where  none  of  the  employees  in  the  plan  are  eligible  to 
receive  forfeitures. 

For  purposes  of  the  overall  limitation,  target  benefit  plans  (i.e.,  plans 
where  the  employer  establishes  a  target  benefit  for  his  employees,  but 
where  the  employee's  actual  pension  is  based  on  the  amount  in  his  in- 
dividual account)  are  to  be  treated  as  defined  contribution  plans.  If 
the  plan  is  a  hybrid,  i.e.,  part  target  benefit  and  part  defined  benefit,  the 
plan  will  be  treated  as  a  defined  contribution  plan,  for  purposes  of 
those  rules,  to  the  extent  that  benefits  under  the  plan  are  based  on  the 
individual  account  of  the  participant.  In  the  case  of  other  plans  which 
have  characteristics  both  of  a  defined  benefit  plan  and  a  defined  con- 
tribution plan  (such  as  a  defined  contribution  plan  with  a  guaranteed 
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benefit,  or  certain  variable  annuity  plans)  the  Secretary  or  his  delegate 
may  prescribe  regulations  applying  the  limitations  to  the  defined  bene- 
fit of  the  plan,  and  the  part  of  the  plan  in  which  benefits  are  based  on 
individual  account  balances. 

Application  of  limitation  to  combinations  of  plans 

Under  the  substitute,  where  an  employer  has  two  or  more  plans, 
the  overall  ceiling  is  to  be  computed,  in  general,  by  aggregating  similar 
plans  (defined  contribution  or  defined  benefit)  to  determine  if  the 
limitation  for  that  type  of  plan  has  been  met  on  an  overall  basis  (i.e., 
for  purposes  of  this  test  a  1.0  fraction  is  used).  If  an  employer  main- 
tains a  defined  benefit  plan  and  a  defined  contribution  plan,  each  plan 
would  be  subject  to  the  limit  appropriate  to  that  type  of  plan  ($75,000 
or  100  percent  benefits  for  the  defined  benefit  plan,  $25,000  or  25  per- 
cent contributions  for  the  defined  contribution  plan)  ;  in  addition,  the 
two  plans  must  be  combined  in  computing  the  overall  limitation. 

To  achieve  this  purpose,  the  substitute  establishes  a  formula  (to  be 
applied  each  year  to  each  employee)  under  which  a  defined  benefit 
plan  fraction  for  the  year  is  added  to  a  defined  contribution  plan  frac- 
tion. Each  fraction  indicates  what  portion  the  participant  has  used  of 
the  maximum  permitted  limit  for  the  kind  of  plan  involved.  If  the  sum 
of  these  fractions  exceeds  1.4  then  one  or  more  of  the  plans  will  be 
disqualified. 

The  order  in  which  plans  are  to  be  disqualified  is  to  be  determined 
under  regulations.  The  regulations  are  to  provide  that  no  terminated 
plan  may  be  disqualified  until  all  other  plans  of  the  employer  have 
been  disqualified.  However  (unlike  the  House  bill),  the  substitute  does 
not  require  that  plans  having  the  fewest  number  of  participants  must 
be  disqualified  before  plans  having  more  participants  because,  in  some 
cases,  such  a  rigid  rule  might  result  in  lower  qualified  plan  benefits 
for  the  employees  viewed  as  a  whole. 

Plans  of  all  corporations,  partnerships,  or  proprietorships  which 
are  under  common  control  must  be  aggregated  (using  a  50-percent 
common  control  test) . 

Application  of  limitations  to  section  Jf03(b)  annuities  for  teachers  or 
employees  of  tax-exempt  organizations 

In  general,  section  403(b)  annuities  are  to  be  treated  as  defined 
contribution  plans  for  purposes  of  the  limitations.  Thus,  such  plans 
would  be  subject  to  the  25  percent/$25,000  limitations  which  apply  to 
other  defined  contribution  plans,  and  also  are  to  be  subject  to  the 
limitations  of  present  law  under  section  403(b)  (20  percent  of  in- 
cludable contributions,  times  years  of  service,  minus  all  tax  excludable 
contributions  by  the  employer  for  annuities  for  prior  taxable  years). 

However,  under  present  law,  certain  categories  of  employees  covered 
under  section  403(b) ,  such  as  teachers,  typically  have  a  pattern  of  low 
contributions  in  the  early  stages  of  their  careers,  with  relatively  high 
"catch-up"  contributions  made  late  in  their  careers.  (Often  section 
403(b)  plans  operate  on  a  salary-reduction  basis.)  In  order  to  make 
allowance,  for  this  problem,  the  conference  substitute  provides 
teachers,  hospital  employees,  and  employees  of  home  health  care  in- 
stitutions (which  are  tax-exempt  and  which  the  Secretary  of  Health, 
Education  and  Welfare  has  classified  as  a  home  health  agency  for  pur- 
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poses  of  medicare)  with  a  choice  of  three  alternative  rules  which  per- 
mit a  significant  amount  of  "catch  up."  The  individual  may  elect  the 
alternative  he  wishes  to  use  (in  a  time  and  manner  to  be  prescribed  in 
regulations)  and  the  election,  once  made,  is  to  be  irrevocable. 

Under  the  first  alternative  (which  may  be  used  only  once)  at  the 
time  an  employee  separates  from  service  he  may  use  the  catch-up  rules 
of  section  403  (b)  for  the  10-year  period  ending  on  the  date  of  his  sepa- 
ration, without  regard  to  the  25-percent  limitation  of  section  415  (in 
other  words,  his  exclusion  allowance  would  equal  20  percent  of  current 
compensation,  times  10,  minus  employer  contributions  already  made 
for  annuities  for  the  10-year  period).  The  $25,000  limitation  would 
apply,  however. 

Under  the  second  alternative,  which  could  be  used  each  year  by  the 
employee,  catch-up  contributions  otherwise  permitted  under  section 
403(b),  could  equal  the  lesser  of  25  percent  of  current  compensation, 
plus  $4,000,  or  his  exclusion  allowance  computed  under  section  403(b), 
but  the  deductible  amount  under  this  alternative  could  never  exceed 
$15,000  for  any  one  year. 

For  purposes  of  the  overall  limitations  (sec.  415)  in  applying  ei- 
ther of  these  two  alternatives,  the  employee  is  not  to  be  required  to 
combine  contributions  to  a  403(b)  contract  (which  the  participant 
would  be  deemed  to  control)  with  contributions  by  his  employer  to  a 
qualified  plan  which  he  does  not  control  (for  example,  a  State  wide 
plan  for  teachers).  (Of  course,  the  combination  rules  under  section 
403  (b)  of  present  law  would  not  be  changed.) 

Under  the  third  alternative,  however,  the  employee  would  be  per- 
mitted to  come  under  the  overall  limitation  (sec.  415)  for  all  purposes 
(and  the  exclusion  allowance  of  sec.  403(b)  would  not  apply).  This 
would  mean  that  the  employee  would  be  covered  under  the  overall 
limitation  rules  on  combination  plans,  including  the  1.4  fraction.  For 
purposes  of  the  combination  rules  both  the  employer  and  the  employee 
would  be  deemed  to  have  control  of  the  403(b)  contract,  but  such  a 
contract  (which  is  to  be  treated  as  a  defined  contribution  plan)  could 
be  combined  with  a  State  wide  defined  benefit  plan,  and  benefits  under 
the  two  plans,  considered  together,  could  equal  1.4  times  the  amount 
which  could  be  provided  under  either  plan  when  viewed  separately. 

If  contributions  to  provide  a  section  403(b)  annuity  exceed  the 
allowable  limitations,  tne  excess  amounts  must  be  included  in  income 
by  the  employee.  Also,  the  employee's  exclusion  allowance  under  sec- 
tion 403(b)  is  to  be  reduced  by  the  amount  of  the  excess  contribution 
(even  though  it  was  not  excludable  from  the  employee's  income).  If 
amounts  are  contributed  for  the  purchase  of  mutual  fund  stock  (which 
is  permitted  under  another  provision  of  the  conference  substitute), 
these  amounts  are  to  be  subject  to  the  6  percent  tax  on  overfunding 
until  the  excess  is  eliminated  (see  discussion  above  on  individual 
retirement  accounts).  This  tax  is  not  imposed  on  contributions  for 
annuity  contracts,  since  earnings  on  these  contracts  are  not  taxed  to 
the  individual  (until  distributed)  even  when  the  annuity  is  not 
covered  under  section  403(b). 

Treatment  of  benefits  or  contributions  over  the  limitations 

The  House  bill  provided  that  benefits  or  contributions  in  addition  to 
those  allowable  under  qualified  plans  may  be  paid  or  accrued  under 
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a  qualified  plan,  if  the  contributions  by  the  employer  for  the  additional 
benefits  were  not  deductible  until  they  were  includible  in  income  by 
the  employee. 

The  Senate  amendment  provided,  in  effect,  that  no  retirement  bene- 
fits could  be  paid,  except  from  a  qualified  plan. 

To  avoid  technical  difficulties,  the  conference  substitute  omits  both 
provisions.  The  conferees  intend  that,  for  tax  purposes,  additional 
benefits  may  not  be  paid  from  a  qualified  plan.  However,  for  purposes 
other  than  tax  law,  a  qualified  plan  and  a  plan  providing  additional 
benefits  may  be  treated  as  one  plan  by  the  employer. 

Applications  of  limitation  where  records  not  available 

Under  the  conference  substitute,  the  Treasury  is  authorized  to  pre- 
scribe reasonable  assumptions  which  may  be  used  by  the  employer 
in  cases  where  the  facts  needed  to  compute  the  overall  limitation  are 
not  known. 

Application  of  limitation  to  existing  cases 

The  conference  substitute  contains  a  provision  which  provides  that 
an  individual  who  is  an  active  plan  participant  on  or  before  October  2, 
1973,  may  receive  a  pension  equal  to  the  lesser  of  (a)  100  percent  of 
his  annual  compensation  on  that  date  (or  on  the  date  he  separated  from 
service  with  the  employer) ,  or  (b)  the  benefit  payable  under  the  terms 
of  the  plan  as  in  effect  on  that  date  (assuming  no  later  change  in  com- 
pensation). If  the  regular  rules  of  the  (sec.  415)  provision  result  in  a 
higher  limit  (due  to  pre-retirement  cost-of -living-increases,  for  ex- 
ample) than  that  allowable  under  this  transition  provision,  the  in- 
dividual is  to  be  entitled  to  the  higher  limitation.  If  an  individual 
covered  under  this  feature  is  also  covered  under  a  defined  contribution 
plan,  contributions  may  continue  to  be  made  to  the  defined  contribu- 
tion plan,  to  the  extent  that  prior  contributions  to  this  plan  (or  other 
plans  of  the  same  employer),  plus  the  defined  benefit  available  under 
this  feature  (which  may  exceed  1.0  for  these  purposes),  do  not  exceed 
the  1.4  fraction.  In  the  case  of  a  participant  who  separated  from  the 
service  of  the  employer  prior  to  October  2,  1973,  the  benefit  allowed 
under  this  feature  cannot  exceed  the  indivdual's  vested  benefit  on  the 
date  when  he  separated  from  service. 

Aggregate  deduction  limits  in  the  case  of  profit-sharing  and  pension 
plans,  etc. 
The  conference  substitute  provides  that  carryover  deductions  of 
excess  contributions  in  a  combination  pension  and  profit-sharing  plan 
may  not  exceed  25  percent  of  aggregate  compensation  for  any  year 
(present  law  allow?  BO  percent).  Also,  the  carryover  of  unused  aggre- 
gate contribution  limitations  to  a  profit-sharing  plan  for  any  year  is 
not  to  exceed  25  percent  (compared  to  30  percent  under  present  law). 

Timing  of  contributions 

Under  the  substitute,  contributions  by  cash  basis  taxpayers  which 
are  made  by  the  time  for  filing  the  tax  return  for  the  year  in  question 
may  be  treated  as  paid  in  the  year  in  question. 

Effective  dates 

The  new  rules  with  respect  to  limitations  on  corporate  plans  are  to 
apply  to  years  beginning  after  December  31,  1975.  (For  purposes  of 
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this  provision  the  term  "year"  is  to  be  defined  in  regulations.)  In  ap- 
plying the  limitations,  contributions  or  accruals  which  occur  before 
the  effective  date  must,  of  course,  be  taken  into  account.  For  example, 
an  employee  with  an  accrued  benefit  of  $60,000  on  December  31,  1975, 
could  accrue  an  additional  benefit  of  $15,000  after  that  date  (for  a 
total  benefit  of  $75,000)  assuming  that  this  was  not  in  excess  of  the 
100-percent  limitation. 

X.  Lump-Sum  Distributions  (Sec.  2005  of  the  Bill  and  Sec.  402(e) 

of  the  Code) 
General  rule 

Both  the  House  bill  and  the  Senate  amendment  treat  the  post-1973 
taxable  portion  of  a  lump-sum  distribution  from  a  qualified  pension, 
profit-sharing  or  stock  bonus  plan  as  ordinary  income  taxed  under  an 
averaging  device  which  treats  it  as  if  it  were  received  evenly  over  a 
period  of  years.  Under  the  House  bill,  this  special  averaging  treatment 
provides  the  treatment  which  would  be  applicable  if  the  amount  were 
spread  over  a  period  of  10  years,  while  the  Senate  amendment  provides 
the  treatment  which  would  be  applicable  if  it  were  spread  over  15 
years.  Both  the  House  and  Senate  versions  treat  the  portion  of  the  pay- 
ment attributable  to  the  pre-1974  period  as  long-term  capital  gain. 

The  conference  substitute  accepts  the  10-year  averaging  period  pro- 
vided under  the  House  bill.  Both  the  House  bill  and  the  Senate  amend- 
ment compute  the  ordinary  income  portion  under  the  same  general 
type  of  averaging  device  and  this  same  general  procedure  is  used  in 
the  conference  substitute.  The  ordinary  income  portion  is  to  be  com- 
puted without  regard  to  the  taxpayer's  other  income  (i.e.,  in  effect 
it  is  taxed  entirely  separately  as  if  this  were  the  only  income  received 
by  the  individual).  The  tax  rate  schedule  to  be  used  in  this  separate- 
treatment  approach  is  the  schedule  provided  in  the  Code  for  unmarried 
individuals  (whether  or  not  the  taxpayer  is  married).  If  the  plan 
participant  has  service  both  before  1974  and  after  1973,  the  amount 
attributed  to  the  post-1973  service  is  the  total  taxable  distribution 
times  a  fraction,  the  numerator  of  which  is  calendar  years  of  active 
participation  after  1973  and  the  denominator  of  which  is  total  years 
of  active  participation.  It  is  understood  that  the  Treasury  Department 
will  provide  regulations  for  allocating  fractions  of  years  for  plan 
participants  who  have  both  pre-1974  and  post-1973  value  in  lump-sum 
distributions. 

The  taxable  portion  of  a  distribution  is  to  be  the  portion  of  the  dis- 
tribution attributable  to  employer  contributions  and  to  income  earned 
on  the  account.  The  portion  of  the  distribution  representing  the  em- 
ployee's contributions  remains  nontaxable. 

Definition  of  a  lump-sum,  distribution 

The  House  bill  would  change  the  requirements  used  in  determining 
what  qualifies  as  a  lump-sum  distribution.  The  Senate  amendment 
makes  no  changes  in  the  existing  rules  on  this  subject.  The  conferees 
have  accepted  the  new  House  rules. 

Under  existing  law,  a  distribution  generally  is  treated  as  a  lump- 
sum distribution  if  it  clears  the  employee's  balance  in  a  single  trust, 
even  though  there  are  other  trusts  in  that  plan  and  even  though  the 
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employee  receiving  the  distribution  is  a  participant  in  several  plans 
maintained  by  the  same  employer.  The  conference  substitute  retains 
the  requirement  that  an  employee's  entire  account  be  distributed. 
For  this  purpose,  however,  all  trusts  which  are  part  of  a  plan  are  to 
be  treated  as  a  single  trust.  Furthermore,  for  this  purpose  all  plans 
of  a  given  category  (the  categories  are  pension  plans,  profit-sharing 
plans,  and  stock  bonus  plans)  maintained  by  an  employer  are  to  be 
treated  as  a  single  plan. 

The  conference  substitute  also  follows  the  House  bill  in  permitting 
a  distribution  to  an  employee  (common-law  definition  of  an  employee) 
after  he  attains  age  59y2  to  be  treated  as  a  lump-sum  distribution 
entitled  to  the  special  averaging  and  partial  capital  gain  treatment, 
even  though  the  recipient  has  not  left  his  employment.  Under  present 
law,  the  age  59V&  rule  applies  only  to  self-employed  persons.  This 
change  from  existing  law  is  a  part  of  the  effort  to  eliminate  to  the 
extent  feasible  the  distinctions  between  taxation  of  lump-sum  distribu- 
tions to  regular  employees  and  to  the  self-employed,  as  discussed 
below. 

Multiple  lump-sum  distributions  in  one  taxable  year 

The  House  bill  requires  that  a  taxpayer  who  wishes  to  use  the  spe- 
cial averaging  and  capital  gains  treatment  described  above  for  one 
lump-sum  distribution  must  use  that  treatment  for  the  aggregate  of 
the  lump-sum  distributions  he  receives  in  the  same  taxable  year.  The 
Senate  amendment  and  existing  law  contain  no  comparable  provision. 
The  conference  substitute  accepts  the  House  rule. 

Aggregation  of  distributions  over  six  years 

Both  the  House  bill  and  the  Senate  amendment  require  that  the 
lump-sum  distributions  received  by  an  individual  during  a  taxable 
year  be  aggregated  with  all  lump-sum  distributions  to  that  recipient 
during  his  five  prior  taxable  years,  but  only  for  purposes  of  determin- 
ing the  tax  brackets  in  which  the  income  is  to  be  taxed.  However,  the 
House  bill  limits  this  five-year  "lookback"  rule  to  lump-sum  distribu- 
tions made  after  1973.  No  similar  provision  is  contained  in  the  Senate 
amendment. 

The  conferees  accepted  this  rule  enunciated  in  both  the  House  and 
Senate  versions  and  also  accepted  the  House  bill  restriction  limiting 
the  lookback  aggregation  to  distributions  made  after  1973. 

Treatment  of  distributions  of  annuity  contracts 

Both  the  House  bill  and  the  Senate  amendment  provide  that  a  dis- 
tribution of  an  annuity  contract  is  to  remain  nontaxable,  but  must 
be  included  in  the  six-year  aggregation  computation  described  above  in 
order  to  determine  the  tax  bracket  rates  on  a  taxable  lump-sum  distri- 
bution. The  House  bill  provides  the  annuity  contract  is  to  be  included 
in  the  aggregation  computation  at  its  fair  market  value,  while  the 
Senate  amendment  fi^es  the  value  as  the  cash  surrender  Value  as  of 
the  time  of  the  distribution. 

The  conference  substitute,  as  in  both  the  House  and  Senate  ver- 
sions, includes  an  annuity  contract  distribution  within  the  aggregation 
computation,  but  continues  to  treat  the  annuity  contract  distribution 
itself  as  nontaxable. 

349 


4617 


The  conference  substitute  provides  that  the  value  of  an  annuity  con- 
tract for  the  purposes  of  the  aggregation  rule  referred  to  above  is  to 
be  its  current  actuarial  value.  Normally  this  will  be  sufficiently  close  to 
the  cash  surrender  value  of  the  annuity  so  that,  under  Treasury 
regulations,  the  cash  surrender  value  (disregarding  any  loan  on  the 
policy)  would  be  treated  as  the  "current  actuarial  value".  However, 
if  the  cash  surrender  value  is  artificially  reduced,  Treasury  regula- 
tions may  provide  for  a  simplified  method  of  determining  the  cash 
surrender  value  the  annuity  would  normally  carry.  If  the  annuity 
contract  has  no  cash  surrender  value,  its  current  actuarial  value  is  to 
be  the  present  value  of  the  payments  anticipated  under  the  annuity 
contract,  computed  with  regard  to  the  life  expectancy  of  the  recipient 
(and  the  life  expectancy  of  the  recipient's  spouse,  unless  the  recipient 
elects  not  to  take  the  annuity  as  a  joint  and  survivor  annuity).  The 
present  value  of  these  anticipated  payments  is  to  be  determined  under 
tables  to  be  issued  by  the  Treasury  Department. 

Recipients  eligible  for  lump-sum  distributions 

The  House  bill  provides  that  the  only  recipients  of  lump-sum  dis- 
tributions who  may  elect  the  special  averaging  treatment  are  individ- 
uals, estates,  and  trusts.  The  Senate  amendment  (and  present  law) 
place  no  restrictions  on  who  may  use  the  special  averaging  treatment. 
The  conference  substitute  generally  accepts  the  restrictions  of  the 
House  bill,  but  with  modifications  in  the  case  of  lump-sum  distribu- 
tions to  trusts. 

Under  the  conference  substitute,  a  lump-sum  distribution  may  be 
made  to  multiple  trusts,  but,  if  this  occurs,  the  tax  paid  on  account  of 
the  distribution  is  to  be  the  tax  payable  as  if  the  entire  distribution 
were  made  to  one  recipient,  with  the  tax  liability  apportioned  among 
the  multiple  trusts  in  accordance  with  the  relative  amounts  received 
by  each. 

In  cases  of  distributions  to  individuals  and  estates  (in  which  in- 
stances an  entire  lump-sum  distribution  must  be  made  to  one  recipient) 
the  recipient  is  to  make  an  election  as  to  whether  to  claim  the  special 
averaging  treatment.  (The  personal  representative  of  the  employee  is 
to  make  the  election  if  distributions  are  made  to  multiple  trusts) .  This 
election  is  of  significance  because,  as  discussed  below,  only  one  election 
may  be  made  with  respect  to  an  employee  who  has  attained  age  59^. 

As  under  the  House  bill,  the  conference  substitute  provides  that 
an  employee  must  generally  be  regarded  as  the  recipient,  for  purposes 
of  the  requirement  of  aggregation  of  all  lump-sum  distributions  in  a 
period  of  six  taxable  years,  even  if  he  or  she  causes  the  distribution 
to  be  made  to  a  trust,  if  the  employee  retains  such  an  interest  in  the 
trust  as  would  require  his  taxation  as  the  substantial  owner  of  the 
trust  under  the  present  tax  rules,  even  if  the  grantor  of  the  trust  is 
technically  the  employer  or  plan.1 

In  the  House  bill,  a  trust  would  be  allowed  to  elect  the  special 
averaging  treatment  only  if  (1)  the  use  of  the  trust  would  not  affect 
the  includibility  of  the  distribution  in  the  employee's  gross  estate,  and 

1  If  the  lump-sum  distribution  Is  made  to  a  recipient  other  than  a  trust  during  the  employ- 
ee's- lifetime,  It  is  intended  that  the  usual  asslgnment-of-income  and  constructive  recelot 
rules  are  to  apply  to  determine  whether  the  employee  is  to  be  liable  for  the  tax  upon  the 
distribution. 
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(2)  the  trust  would  be  sole  recipient  of  the  entire  balance  to  the  credit 
of  the  employee.  These  provisions  were  not  adopted  by  the  conferees. 

As  indicated  above,  attainment  of  age  59^  is  made  a  criterion  of 
eligibility  for  a  regular  employee  (as  well  as  for  a  self-employed  per- 
son, as  under  present  law)  for  the  special  averaging  lump-sum  treat- 
ment under  the  conference  substitute.  It  was  not  considered  necessary, 
however,  to  specify  that  a  beneficiary  is  entitled  to  the  special 
averaging  and  partial  capital  gain  treatment  for  a  distribution  on 
account  of  the  death  of  an  employee  after  his  retirement  (as  well  as 
before).2 
X umber  of  elections 

The  House  bill  allows  the  special  averaging  treatment  to  be  elected 
freely  until  the  employee  attains  age  59^,  after  which  time  only  one 
election  may  be  made  with  respect  to  that  employee.  The  Senate  amend- 
ment does  not  have  an  election  procedure.  As  is  the  case  under  present 
law.  the  Senate  version  makes  the  treatment  mandatory  for  lump-sum 
distributions  and  does  not  limit  the  number  of  times  this  special 
treatment  may  be  used. 

The  conferees  followed  the  House  bill  in  allowing  only  one  election 
with  respect  to  an  employee  after  he  has  attained  age  59i£.  Thus,  if 
an  employee  has  made  one  election  after  attaining  age  59^,  he  may 
not  thereafter  obtain  the  special  averaging  treatment  for  another  dis- 
tribution. As  under  present  law,  however,  an  employee,  or  his  bene- 
ficiary, who  is  barred  from  the  special  averaging  treatment  by  an 
earlier  election  may  nevertheless  gain  the  partial  capital  gain  treat- 
ment for  pre-1974  value  if  the  distribution  is  made  on  account  of  the 
employee's  death  or  separation  from  service.  In  addition,  such  an 
employee  who  receives  a  distribution  because  of  attaining  age  59^ 
may  also  receive  the  partial  capital  gains  treatment  although  he  is 
barred  from  the  special  averaging  for  the  ordinary  income  portion. 

A  recipient  who  elects  this  special  averaging  treatment  may  still 
elect  the  usuual  income  averaging  provided  under  sec.  1301.3  A  tax- 
payer who  surrenders  an  annuity  may  use  the  normal  5-year  income 
averaging  and  also  may  use  the  special  averaging  for  lump-sum  distri- 
butions. 

Lump-sum  distributions  to  the  self-employed 

Under  the  House  bill,  the  same  10-year  ordinary  income  averaging 
may  be  elected  for  distributions  on  account  of  plan  participation  by 
self-employed  persons  as  may  be  elected  on  account  of  the  participation 
of  regular  employees.  (Under  present  law,  lump-sum  distributions  to 
self-employed  persons  are  taxed  under  special  5-year  averaging  pro- 
visions.) There  is  no  comparable  Senate  provision. 

The  conferees  accepted  the  House  provision  eliminating  the  distinc- 
tion of  treatment  between  regular  employees  and  the  self-employed  in 
this  respect.  If  they  elect  the  special  averaging  treatment,  self-em- 
ployed persons  are  also  entitled  to  capital  gain  taxation  on  the  pre- 
1974  value  of  their  lump-sum  distributions. 


2  Thus,  no  change  in  present  law  is  intended  by  the  deletion  of  references  to  this  in  sec- 
tions 402(a)  (2)  and  403(a)  (2)  (A)  (ill)  of  the  code. 

8  H.  Rept.  93-807,  p.  150,  which  indicates  that  a  common-law  employee  who  uses  the 
special  averaging  provided  under  present  law  may  nevertheless  also  use  the  regular  five- 
year  income  averaging  for  his  other  income  and  capital  gain,  is  incorrect.  Under  the 
conference  substitute,  however,  both  types  of  income  averaging  may  be  used  concurrently 
by  both  regular  employees  and  the  self-employed. 
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Computation  of  tax  in  lump-sum  distribution 

It  is  recognized  that  the  computation  of  tax  due  on  a  lump-sum  dis- 
tribution with  an  annuity  lump-sum  distribution,  as  reflected  in  the  re- 
ports of  the  House  Ways  and  Means  Committee  and  the  Senate  Fi- 
nance Committee,  is  incorrect  in  that  it  subtracts  the  entire  minimum 
distribution  allowance  from  the  amount  of  the  annuity,  instead  of  sub- 
tracting only  that  portion  of  the  minimum  distribution  allowance  that 
is  proportionate  to  the  amount  of  the  annuity  distribution  as  compared 
with  the  total  distribution.  This  incorrectly  increases  the  tax  on  the 
taxable  distribution  because  it  minimizes  the  tax  attributable  to  the 
annuity  distribution.  The  less  the  tax  attributable  to  the  annuity  dis- 
tribution, the  larger  is  the  tax  attributable  to  the  taxable  distribution. 

The  correct  computation  is  as  follows : 

First  example. — On  December  31,  1975,  A  terminates  his  services 
and  receives  a  lump  sum  distribution  of  $65,000  from  a  qualified  plan. 
The  distribution  includes  employer  securities  with  a  fair  market  value 
of  $25,000  and  a  basis  of  $10,000.  A  has  been  participating  in  the  plan 
since  January  1, 1966.  The  plan  is  noncontributory.  A  is  married ;  both 
A  and  his  wife  are  50.  Their  only  other  income  is  A's  salary  of  $15,000 
and  his  salary  from  a  second  job  ($5,000).  Their  itemized  deductions 
are  $3,000.  Their  average  base  period  income  (for  purposes  of  regular 
income  averaging)  from  the  preceding  four  years  (1971  through  1974) 
is  $14,000. 

The  tax  on  the  portion  of  the  distribution  which  is  not  treated  as  a 
long-term  capital  gain  is  computed  as  follows : 

Net  distribution  ($65,000  total  distribution  less  $15,000  unrealized 
appreciation  on  employer  securities) $50,000 

■ 

Less  :  Minimum  distribution  allowance :  50  percent  of  first  $20,000 $10,  000 

Reduced  by  :  20  percent  of  net  distributions  in  excess  of  $20,000 6,  000 

4,000 
i 
Distribution  less  allowance 46, 000 

The  tax  on  ^oth  of  the  distribution  less  allowance  computed  from 
the  tax  rate  schedule  for  single  taxpayers  is  $816.00. 
Multiply  this  amount  by  10 :  $8,160.00. 
Then,  multiply  by  the  fraction, 

Years  of  participation  in  plan  after  1973        _    2 

Total  years  of  participation  ~  10  ~ 

which  yields  $1,632.00. 

Thus,  the  tax  on  the  ordinary  income  portion  of  the  distribution  is 
$1,632.00. 

The  amount  of  the  distribution  taxed  as  a  long-term  capital  gain 
is  the  amount  of  the  net  distribution  multiplied  by  the  fraction, 

Years  of  participation  before  1974      _    ^_AR 
Total  years  of  participation  ~  10  _ 

Net  distribution $50,000 

Capital  gains  element 40,000 

The  capital  gains  element  is  taxed  along  with  other  income  (ex- 
clusive of  the  ordinary  income  element)  in  the  normal  way.  The  tax 
on  the  taxable  income  of  $35,500  ($15,000  salary  from  first  job,  plus 
$5,000  from  second  job,  plus  $40,000  capital  gains  element  of  lump- 
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sum  distribution,  less  $20,000  capital  gains  exclusion,  less  $3,000  item- 
ized deductions,  less  two  $750  personal  exemptions)  is  calculated 
using  the  tax  rate  schedule  for  married  taxpayers  filing  joint  returns. 
In  this  case  the  alternative  tax  on  capital  gains  is  not  available,  but 
the  regular-five-year  income  averaging  provisions  are. 

Ordinary    tax $10, 130.  00 

Tax — Using  regular  income  averaging1 8,828.00 

1  As  indicated  above,  average  base  period  Income  is  $14,000. 

Selecting  the  tax  computation  method  which  yields  the  smallest 
amount  of  tax,  A  uses  the  regular  five-year  income  averaging  method 
and  has  a  tax  of  $8,828.00. 

Finally,  A  combines  the  tax  on  the  capital  gains  portion  of  the 
distribution  and  his  salary,  with  the  tax  on  the  ordinary  income 
portion  of  the  distribution: 

Tax  on  salary  and  capital  gains  portion  of  distribution $8,  828.  00 

Tax  on  ordinary  income  portion  of  distribution 1,  632.  00 

Total  1975  income  tax ,.  10, 460.  00 

A's  basis  in  the  employer  securities  is  $10,000. 

Second  example. — On  December  31,  1976,  A  receives  a  distribution 
from  a  qualified  plan  with  respect  to  his  second  job.  In  this  case  the 
distribution  is  a  nontransferable  annuity  contract,  the  value  of  which 
is  $6,000 ;  and  a  cash  distribution  of  $4,000  financed  solely  by  the  em- 
ployer. A  had  participated  in  the  plan  since  January  1,  1967.  Mr.  and 
Mrs.  A's  only  other  income  in  1976  is  A's  salary  of  $25,000  and  interest 
of  $3,000  on  the  $40,000  cash  received  in  the  prior  lump-sum  distribu- 
tion. They  have  itemized  deductions  of  $2,100.  Mr.  and  Mrs.  A's  1976 
tax  is  computed  as  follows : 

First,  compute  the  tax  on  the  portion  of  the  distribution  which  is 
not  treated  as  a  long-term  capital  gain  and  which  is  taxed  separately. 

Step  1 : 

1976  cash  distribution $4,000 

1976  annuity  contract 6,  000 

Prior  year  net  distribution 50,  000 

Total  60,000 

Less :  Minimum  distribution  allowance :  50  percent  of  first 
$20,000 $10,  000 

Reduced  by :  20  percent  of  net  distribution  in  excess  of 
$20,000 8,000 

Total  2,000 

58,000 

Ten  times  the  tax  on  one-tenth  of  $58,000  (from  the  rate  schedule 
for  single  taxpayers)  is  $10,680. 

Step  2 : 

1976  annuity $6,  000 

Minimum  distribution  allowance  from  step  1 $2,  000 

Portion  of  minimum  distribution  allowance  attributable  to 
annuity  distribution 

$6,000|       .2,000=$200 200 

60,000/ 

Remainder 5,800 
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Ten  times  the  tax  on  one-tenth  of  $5,800  (from  the  rate  schedule  for 
single  taxpayers)  is  $820. 
Step  3  :  $10,680.00 -$820= $9,860 
Step  4: 

Determine  ordinary  income  and  capital  gains  elements  of  A's  dis- 
tribution and  his  prior  year  distribution.  The  ordinary  income  element 
of  A's  latest  distribution  is  determined  by  multiplying  the  cash  dis- 
tribution of  $4,000  by : 

Years  of  participation  in  plan  after  1973=%q=0.3 
Total  years  of  participation 

Thus,  A's  ordinary  income  element  is  $1,200.  $10,000  of  Mr.  A's  prior 
distribution  of  $50,000  was  ordinary  income. 

Thus,  the  tax  on  the  ordinary  income  element  is  the  fraction  of  the 
tax  from  Step  No.  3  which  the  ordinary  income  elements  of  the  1976 
and  prior  year  distributions  bear  to  the  entire  distributions. 

jtit20o+$io,o<xn  $2 

$4,000+ $50,000/ 
Step  5 : 

The  tax  on  the  ordinary  income  element  of  A's  1975  distribution 
from  their  1975  income  tax  income  return  was  $1,632.00.  Subtracting 
that  from  the  tax  calculated  in  Step  No.  4  yields  the  tax  on  the  ordi- 
nary income  element  of  A's  latest  distribution : 

$2,043.04-$1,632.00=$413.04 

Second,  compute  the  tax  on  all  other  income,  including  the  capital 
gains  portion  of  the  distribution. 

Step  6 : 

In  Step  No.  4,  the  ordinary  income  element  of  the  distribution  was 
calculated  as  $1 ,200.  Therefore,  the  long-term  capital  gains  element  is : 

$4,000.00-$1,200=:$2,800.00 
Step  7: 

The  capital  gains  element  is  taxed  along  with  other  income  in  the 
regular  manner. 

Capital  gains  element $2,  800 

Less:  50  percent  of  net  long-term  capital  gain 1,400 

Total 1, 400 

Salary 25,  000 

Interest 3,  000 

,    Adjusted  gross  income 29,400 

Less:  Itemized  deductions 2,100 

Less:  Personal  exemptions  (2X$750) 1,500 

Taxable  income 25,  800 

The  tax  on  $25,800  is  calculated  using  the  tax  rate  schedule  for 
married  taxpayers  filing  joint  returns.  In  this  case,  neither  the  alterna- 
tive tax  on  capital  gains  nor  the  regular  five-year  income  averaging 
provision  is  available. 

Ordinary  tax $6,  308.  00 
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Third,  A  combines  the  tax  on  the  capital  gains  portion  of  the  distri- 
bution and  his  other  income,  with  the  tax  on  the  ordinary  income  por- 
tion of  the  distribution. 

Step  8 : 

Tax  on  capital  gains  portion  of  distribution  and  on  other  income. _  $6, 308.  00 

Tax  on  ordinary  income  portion  of  distribution 413.04 

Total  1976  income  tax 6,721.04 

If  in  the  examples  above,  A  has  attained  age  59^,  he  may  elect  to 
treat  only  one  of  the  distributions  as  a  lump-sum  distribution  qualify- 
ing for  ten-year  averaging.  In  computing  the  tax  liability  on  the  dis- 
tribution which  he  elects  to  qualify  for  ten-year  averaging,  A  will  not 
aggregate  any  distribution  (except  in  the  case  of  a  distribution  of  an 
annuity  contract)  made  after  attaining  age  59  V2  which  is  not  treated 
as  a  lump-sum  distribution  for  purposes  of  the  ten-year  averaging. 

XI.  Salary  Reduction  and  Cash  or  Deferred  Profit-Sharing 
Plans  (Sec.  2006  of  the  Bill) 

Under  present  law,  in  general,  an  employee's  contributions  to  a 
qualified  retirement  plan  maintained  by  his  employer  are  not  tax 
deductible.  In  the  case  of  a  salary  reduction  plan,  or  a  cash  or  deferred 
profit-sharing  plan,  however,  the  Internal  Revenue  Service  has  per- 
mitted employees  to  exclude  from  income  certain  amounts  contributed 
by  their  employers  to  the  plan,  even  where  the  source  of  these  amounts 
is  the  employee's  agreement  to  take  salary  or  bonus  reductions,  or  fore- 
go salary  increases. 

On  December  6, 1972,  the  Service  issued  proposed  regulations  which 
would  have  changed  this  result  in  the  case  of  salary  reduction  plans, 
and  which  called  into  question  the  continued  viability  of  the  treatment 
of  cash  and  deferred  profit-sharing  plans. 

In  order  to  allow  time  for  congressional  study  of  these  areas,  the 
conference  substitute  provides  for  a  temporary  freeze  of  the  status 
quo.  Thus,  contributions  to  plans  in  existence  on  June  27, 1974,  are  to 
be  governed  under  the  law  as  it  was  applied  prior  to  January  1, 1972. 
This  treatment  is  to  continue  at  least  through  December  31,  1976,  or 
(if  later)  unti]  regulations  are  issued  in  final  form  in  this  area,  which 
would  change  the  pre- 1972  administration  of  the  law.  These  regula- 
tions, if  issued,  are  not  to  be  retroactive  for  purposes  of  the  social 
security  taxes  or  the  Federal  withholding  taxes,  and  are  not  to  be 
retroactive  prior  to  January  1,  1977,  for  Federal  income  tax  purposes. 

In  the  case  of  plans  not  in  existence  on  June  27,  1974,  contributions 
made  on  a  salary  reduction  basis,  or  made,  at  the  employee's  option,  to 
a  cash  or  deferred  profit-sharing  plan,  are  to  be  treated  as  employee 
contributions  (until  January  1, 1977,  or  until  new  regulations  are  pre- 
scribed in  this  area).  This  will  prevent  a  situation  where  a  new  plan 
might  begin  in  reliance  on  pre- 1972  law  while  Congress  has  not  yet  de- 
termined what  the  law  should  be  in  the  future. 

Generally  a  plan  will  be  treated  as  having  been  established  on 
June  27,  1974,  if  the  plan  had  been  reduced  to  writing  and  had  been 
adopted  and  approved  by  the  directors  on  or  before  that  date,  even  if 
contributions  had  not  yet  been  made  to  the  plan  on  a  salary  reduction 
basis.1  New  participants  may,  of  course,  be  added  to  an  existing  plan 
in  the  normal  course  of  business. 

1  Where  shareholder  approval  Is  required  for  formal  adoption  of  the  plan,  such  share- 
holder approval  must  also  have  occurred  by  June  27,  1974. 
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Also  to  be  covered  under  these  principles  are  so-called  cafeteria 
plans,  under  which  the  employees  may  have  a  choice  between  certain 
fringe  benefits,  some  of  which  would  constitute  taxable  income  to  the 
employee,  whereas  other  forms  of  benefit  might  not.  Thus,  existing 
cafeteria  plans  also  are  to  be  governed  under  pre-1972  law  until  at 
least  January  1,  1977.  However,  in  the  case  of  new  plans,  the  value  of 
any  benefits  selected  under  a  cafeteria  plan  are  to  be  includable  in 
income  until  at  least  January  1,  1977  (or,  if  later,  until  new  regula- 
tions in  this  area  have  been  promulgated).  In  general,  the  same  rules 
to  be  applied  in  determining  whether  or  not  a  salary  reduction  plan 
was  in  existence  on  June  27,  1974,  are  also  to  be  applied  to  cafeteria 
plans.  Of  course,  minor  plan  amendments  (such  as  changing  the  plan 
to  allow  cash  payments  to  cover  cases  of  breakage,  i.e.,  where  two 
alternative  benefits  available  under  the  cafeteria  plan  do  not  have 
exactly  the  same  value)  would  not  cause  an  existing  plan  to  be  classi- 
fied as  a  new  plan  for  purposes  of  these  rules. 

The  conferees  agree  with  the  statements  in  the  Ways  and  Means 
Committee  report  (No.  93-807)  to  the  effect  that  there  should  be  no  in- 
ferences drawn  from  this  action  as  to  whether  or  not  the  pre-1972  ap- 
plication of  the  law  is,  or  is  not,  correct,  or  as  to  whether  new  regula- 
tions in  this  area  should,  or  should  not,  be  issued,  or  as  to  what  these 
regulations,  if  any,  should  provide. 

XII.  General  Provisions  Relating  to  Jurisdiction,  Administra- 
tion, Enforcement;  Joint  Pension  Task  Force,  Etc.  (Sec.  3001- 
3004,  3021-3022,  3031,  3041-3043  of  the  Bill) 

General    provisions    relating    to    jurisdiction,    administration    and 
enforcement 

Under  the  bill  and  amendment  as  passed  by  the  House  and  the  Sen- 
ate jurisdiction  with  respect  to  the  requirements  for  plans  seeking  tax 
benefits  under  the  Internal  Revenue  Code  is  basically  with  the  Inter- 
nal Revenue  Service.  In  addition,  the  bill  and  amendment  as  passed 
by  the  House  and  the  Senate  provides  jurisdiction  to  the  Secretary  of 
Labor  to  enforce  standards  for  plans  which  do  not  seek  special  tax 
benefits  under  the  Internal  Revenue  Code,  and  to  enforce  certain 
standards  as  they  apply  to  tax-qualified  plans. 

Under  the  conference  substitute,  procedures  are  established  which 
will  provide  a  significant  and  appropriate  role  in  the  enforcement  of 
the  participation,  vesting,  and  funding  standards  to  both  the  Depart- 
ment of  Labor  and  the  Internal  Revenue  Service  (with  respect  to 
plans  which  seek  qualification  under  the  Internal  Revenue  Code) 
without  a  duplication  of  effort  on  the  part  of  the  two  departments.  In 
addition  to  the  specific  areas  of  the  conference  substitute  where  areas 
of  jurisdiction  are  delegated  to  one  department  or  the  other,  the  con- 
ference substitute  provides  general  guidelines  for  the  coordination  of 
administration  and  enforcement. 

The  administration  of  qualified  plans  is  separated  into  two  stages: 
first,  the  stage  when  the  plan  seeks  from  the  Internal  Revenue  Service 
initial  qualification  of  entitlement  to  special  tax  benefits  under  the 
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Internal  Revenue  Code ;  second,  the  operational  stage  with  respect  to 
the  continued  eligibility  of  the  plan  for  the  special  tax  benefits. 

Initial  stage  jurisdiction. — In  determining  whether  a  pension,  profit- 
sharing,  or  stock  bonus  plan  or  a  trust  which  is  a  part  of  such  a  plan,  is 
initially  entitled  to  the  special  tax  benefits  provided  under  the  tax  law, 
the  Secretary  of  the  Treasury  is  to  require  that  the  person  applying 
for  the  initial  qualification  of  the  plan  is  to  provide,  in  addition  to  any 
materials  and  information  which  would  generally  be  necessary  for  the 
administration  of  the  tax  laws,  such  other  forms  and  information  as 
may  reasonably  be  made  available  at  the  time  of  the  determination  as 
the  Secretary  of  Labor  may  require.  The  Secretary  of  the  Treasury  is 
also  to  require  that  the  applicant  for  a  determination  provide  evidence 
that  any  employee  who  is  an  interested  party  with  respect  to  the  plan 
has  been  notified  of  the  request  for  a  determination.  Also  the  Secretary 
of  the  Treasury  is  to  notify  the  Secretary  of  Labor  and  the  Pension 
Benefit  Guaranty  Corporation  when  he  receives  an  application  for  a 
determination  as  to  the  tax  status  of  a  plan. 

The  Secretary  of  the  Treasury  when  he  makes  a  determination  with 
respect  to  a  plan  or  trust  is  to  notify  the  Secretary  of  Labor  of  his 
determination  and  furnish  to  the  Secretary  of  Labor  the  forms  and 
information  submitted  for  the  Secretary  of  Labor.  For  this  purpose  a 
determination  includes  a  determination  that  a  plan  is,  or  is  not,  quali- 
fied for  the  special  tax  benefits  under  the  Internal  Revenue  Code.  The 
Secretary  of  the  Treasury  is  also  to  notify  the  Secretary  of  Labor 
if  a  request  for  a  determination  is  withdrawn. 

Under  the  conference  substitute,  the  Secretary  of  the  Treasury  is 
to  afford  the  Secretary  of  Labor  an  opportunity  to  comment  on  the 
initial  determination  in  any  case  involving  the  participation  or  vesting 
standards  in  which  the  Secretary  of  Labor  requests  such  an  oppor- 
tunity. It  is  expected  that  the  two  departments  will  set  up  procedures 
implementing  this  procedure  in  a  manner  which  affords  the  Secretary 
of  Labor  an  ample  opportunity  to  comment  but  which  does  not  cause 
undue  delay  in  the  granting  of  initial  determinations.  A  request  by 
the  Secretary,  of  Labor  to  comment  upon  an  application  for  an  initial 
determination  is  to  be  made  only  upon  the  request  (in  writing)  of  the 
Pension  Benefit  Guaranty  Corporation  or  on  the  request  of  10  em- 
ployees (or  10  percent  of  the  employees  if  lesser)  who  would  be 
viewed  as  interested  parties  under  the  plan.  A  copy  of  the  request  sub- 
mitted to  the  Secretary  of  Labor  is  to  be  transmitted  by  him  to  the 
Secretary  of  the  Treasury  within  5  business  days  of  its  receipt. 

If  the  Secretary  of  Labor  does  not  submit  comments  on  behalf  of 
such  groups  of  employees  within  30  days  after  receiving  a  petition 
from  the  necessary  number  of  interested  employees,  the  Secretary  of 
the  Treasury  is  to  afford  these  interested  employees  a  reasonable 
opportunity  to  comment  upon  the  initial  request  for  a  determination. 
The  above  procedure  for  enabling  employees  to  comment  upon  an 
application  for  a  determination  is  not  the  exclusive  means  by  which 
employees  may  participate  in  the  determination  proceedings.  Em- 
ployees may  of  course  proceed  on  their  own  through  the  declaratory 
judgment  provisions  which  are  provided  in  the  bill.  The  Pension 
Benefit  Guaranty  Corporation  and  the  Secretary  of  Labor  (upon 
petition  by  the  required  number  of  employees)  may  intervene  in  any 

357 


4625 


declaratory  judgment  proceedings  in  the  Tax  Court  whether  the  pro- 
ceedings are  brought  on  behalf  of  the  employer  or  interested  em- 
ployees. In  addition,  the  Pension  Benefit  Guaranty  Corporation  is  to 
be  entitled  to  bring  a  suit  for  a  declaratory  judgment  under  rules  to  be 
prescribed  by  the  Tax  Court. 

If  a  plan  is  qualified  by  the  Secretary  of  the  Treasury,  the  plan  is 
to  be  treated  as  meeting  the  initial  requirements  of  the  Secretary  of 
Labor  with  respect  to  participation  and  vesting. 

The  above  outlined  procedures  apply  not  only  to  the  initial  quali- 
fication of  a  plan  which  seeks  the  special  tax  benefits  provided  under 
the  Internal  Revenue  Code  but  apply  to  a  request  for  an  IRS  deter- 
mination with  respect  to  any  amendment  to  the  terms  of  a  plan  or 
a  trust  which  seeks  a  favorable  determination  from  the  Internal  Rev- 
enue Sen- ice. 

Operational  stage  jurisdiction. — The  conference  substitute  also  pro- 
vides procedures  for  the  exercise  of  the  respective  jurisdictional  au- 
thority of  the  departments  with  respect  to  plans  qualified  for  special 
tax  treatment  under  the  Internal  Revenue  Code  during  their  oper- 
ation. The  Secretary  of  the  Treasury  in  carrying  out  the  admin- 
istration of  the  Internal  Revenue  Code  with  respect  to  any  plan  or 
trust  is  to  examine  the  plan  to  determine  whether  the  plan  satisfies 
the  requirements  relating  to  minimum  participation  standards  and 
minimum  vesting  standards  (in  sees.  410(a)  and  411  of  the  Code). 

The  Secretary  of  the  Treasury  is  to  notify  the  Secretary  of  Labor 
before  commencing  any  proceedings  to  determine  whether  the  plan  or 
trust  is  in  compliance  with  the  minimum  vesting  and  participation 
standards.  While  the  notice  need  not  be  made  prior  to  the  time  the  In- 
ternal Revenue  Service  begins  an  audit  or  a  review  of  a  plan  to  verify 
that  the  minimum  standards  have  been  satisfied,  it  is  expected  that  if 
in  the  course  of  a  review  or  audit  doubts  or  questions  are  raised  by  the 
Internal  Revenue  Service  as  to  whether  the  plan  has  met  the  minimum 
standards,  the  Secretary  of  the  Treasury  is  to  notify  the  Secretary  of 
Labor.  Notification  is  to  be  made  prior  to  the  time  the  Internal  Reve- 
nue Service  issues  a  30-day  letter  of  an  intention  to  disqualify  the  plan 
or  trust.  Except  in  cases  of  jeopardy  the  Secretary  of  the  Treasury 
is  not  to  issue  a  determination  that  the  trust  or  plan  does  not  satisfy 
the  minimum  standards  until  the  expiration  of  a  period  of  60  days 
after  the  date  on  which  he  notifies  the  Secretary  of  Labor.  This  period 
of  time  is  provided  for  the  Secretary  of  Labor  so  that,  if  he  chooses 
to  do  so,  he  may  examine  the  plan  to  determine  whether  he  should 
begin  to  take  any  action  to  compel  compliance  under  those  portions 
of  the  participation  and  vesting  provisions  of  the  bill  in  which  he  has 
jurisdiction  or  to  coordinate  any  action  he  may  be  required  to  take  by 
reason  of  a  complaint  from  a  participant  or  beneficiary.  This  60-day 
period  may  be  extended  by  the  Secretary  of  the  Treasury  if  he  deter- 
mines that  an  extension  of  this  period  would  enable  the  Secretary  of 
Labor  to  obtain  compliance  with  the  requirements  of  the  law  during 
this  extended  period.  In  order  to  assist  the  Secretary  of  Labor  in 
deciding  whether  he  should  seek  compliance  with  the  requirements  of 
the  law  the  Secretary  of  the  Treasury  is  to  provide  the  Secretary  of 
Labor  with  copies  of  any  notices  which  he  issues  to  the  plan  adminis- 
trator with  respect  to  the  minimum  participation  and  vesting 
standards. 
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The  Secretary  of  the  Treasury  in  administering  the  provisions 
relating  to  taxes  on  the  failure  to  meet  minimum  funding  standards 
(see.  4971  of  the  Internal  Revenue  Code)  is  to  notify  the  Secretary 
of  Labor  before  imposing  any  tax  on  an  employer.  In  addition,  prior 
to  the  imposition  of  the  tax,  in  other  than  jeopardy  situations,  the 
Secretary  of  the  Treasury  is  to  afford  the  Secretary  of  Labor  an  oppor- 
tunity to  comment  on  the  appropriateness  of  imposing  the  tax.  After 
consultation  with  the  Secretary  of  Labor,  the  Secretary  of  the  Treas- 
ury may  in  appropriate  cases  waive  or  abate  the  100  percent  excise 
tax  on  failure  to  satisfy  the  minimum  funding  standards.  In  order  to 
coordinate  their  respective  responsibilities  under  the  funding  stand- 
ards, it  is  anticipated  that  both  Secretaries  will  consult  with  each 
other  as  is  needed  with  respect  to  the  provisions  relating  to  minimum 
funding  standards,  both  those  provided  in  the  Internal  Revenue  Code 
and  the  funding  standards  provided  by  title  I.  As  part  of  this  coordi- 
nation, at  the  request  of  the  Secretary  of  Labor  or  the  Pension  Bene- 
fit Guaranty  Corporation,  the  Internal  Revenue  Service  is  to  initiate 
an  immediate  investigation  with  respect  to  any  liability  for  the  tax 
on  failure  to  meet  the  minimum  funding  standards. 

If  the  Secretary  of  Labor  or  the  Pension  Benefit  Guaranty  Cor- 
poration seek  compliance  on  any  case  involving  the  construction  or 
application  of  the  minimum  participation,  vesting  or  funding  stand- 
ards, a  reasonable  opportunity  is  to  be  afforded  to  the  Secretary  of 
the  Treasury  to  review  and  comment  upon  any  proposed  pleadings  or 
briefs  before  they  are  filed.  Of  course,  the  Secretary  of  Labor  need 
not  obtain  the  approval  of  the  Secretary  of  the  Treasury  and  the 
Secretary  of  the  Treasury  may  intervene  and  file  his  own  pleadings  or 
briefs  in  any  case. 

The  Secretary  of  the  Treasury  in  carrying  out  the  provisions  relat- 
ing to  tax  on  prohibited  transactions  (sec.  4975  of  the  Internal  Revenue 
Code)  is  to  inform  the  Secretary  of  Labor  before  imposing  the  tax 
under  that  section.  In  addition,  the  Secretary  of  Labor  is  to  be  af- 
forded an  opportunity,  in  other  than  jeopardy  situations  to  comment 
on  the  appropriateness  of  imposing  the  tax.  After  consultation  with 
the  Secretary  of  Labor,  the  Secretary  of  the  Treasury  may  in  appro- 
priate cases  waive  or  abate  the  100  percent  excise  tax  on  failure  to 
correct  a  self-dealing  violation.  It  also  is  anticipated  that  both  Secre- 
taries will  consult  as  is  needed  with  respect  to  the  provisions  relating 
to  prohibited  transactions  (including  the  exemptions  which  may  be 
provided  therefrom)  in  order  to  coordinate  the  rules  applicable  under 
these  standards.  To  best  coordinate  these  rules  the  two  Secretaries  may 
want  to  set  up  a  board  to  review  and  coordinate  these  rules.  As  part 
of  this  coordination,  the  Internal  Revenue  Service  at  the  request  of  the 
Secretary  of  Labor  or  the  Pension  Benefit  Guaranty  Corporation  is 
to  initiate  an  immediate  investigation  with  respect  to  the  liability  of 
any  person  for  the  tax  on  prohibited  transactions. 

Issuance  of  regulations. — LTnder  the  conference  substitute  the  De- 
partment of  the  Treasury  is  to  prescribe  the  necessary  regulations 
under  the  general  provisions  relating  to  participation,  vesting,  and 
funding  except  where  specific  authority  is  given  to  the  Sec- 
retary of  Labor  to  prescribe  the  regulations.  For  example,  the 
Secretary  of  Labor  is  to  prescribe  regulations  defining  what  con- 

359 


4627 


stitutes  a  year  of  service  for  purposes  of  the  participation  and  vesting 
standards  of  the  Act.  Regulations  which  are  prescribed  by  the  Treas- 
ury or  Labor  Departments  in  those  areas  in  which  jurisdiction  is  as- 
signed to  them  are  to  be  binding  upon  the  other  department  (unless 
provided  otherwise  by  the  bill).  Where  the  final  authorization  to  pre- 
scribe regulations  under  a  provision  is  provided  to  one  department  or 
the  other,  it  is  expected  that  the  two  departments  will  consult  and  co- 
ordinate closely  with  each  other  in  prescribing  the  necessary  regula- 
tions which  need  to  be  issued  under  the  various  provisions  of  the  bill. 
Under  the  conference  substitute  whenever  in  the  bill  the  Secretary 
of  the  Treasury  and  the  Secretary  of  Labor  are  required  to  carry  out 
provisions  relating  to  the  same  subject  matter,  they  are  to  consult  with 
each  other  in  the  developing  of  rules,  regulations,  practices  and  forms 
to  the  extent  possible  for  the  efficient  administration  of  the  provisions 
in  order  to  reduce  to  the  maximum  extent  practical,  duplication  of 
effort,  conflicting  requirements  and  the  burden  of  compliance  (includ- 
ing the  annual  reports  which  must  be  filed  by  the  plan  adminis- 
trators) .  The  two  Secretaries  may  make  arrangements  or  agreements 
for  cooperation  and  mutual  assistance  in  the  performance  of  the  func- 
tions they  have  under  the  bill  as  they  find  practicable  and  consistent 
with  the  law.  The  maximum  coordination  is  expected  in  those  areas 
where  one  agency  has  the  authority  to  prescribe  regulations  and  also, 
of  course,  where  the  regulations  are  to  be  a  cooperative  effort  of  both 
agencies. 

Joint  task  force  and  studies 

Under  the  bill,  as  passed  by  the  House,  the  Secretary  of  Labor  is 
to  undertake  studies  relating  to  private  pension  plans,  including  the 
cost  impact  of  the  bill  on  pension  plans,  the  role  of  pension  plans  in 
providing  economic  security,  the  operation  of  pension  plans,  and 
methods  of  encouraging  the  growth  of  the  private  pension  system. 
In  addition,  the  Committee  on  Education  and  Labor  and  the  Commit- 
tee on  Ways  and  Means  are  to  undertake  studies  of  retirement  plans 
financed  or  maintained  by  the  United  States,  or  by  State  and  local 
governments.  This  study  is  to  include  consideration  of  the  adequacy 
of  the  participation,  vesting,  and  fiduciary  standards,  as  well  as  financ- 
ing and  funding  methods.  In  studying  whether  the  funding  standards 
of  the  bill  should  be  imposed  on  government  plans  the  study  is  to  take 
into  account  the  taxing  power  of  the  governmental  unit  maintaining 
the  plan.  The  two  committees  are  to  report  the  results  of  the  govern- 
mental study  to  the  House  of  Renresentatives  by  December  31,  1976. 

Under  the  bill  as  passed  by  the  Senate,  the  Secretary  of  Labor  is 
authorized  to  undertake  the  studies  relating  to  employee  benefit  plans 
which  are  generally  similar  to  the  studies  provided  for  in  the  bill  as 
passed  by  the  House.  However,  the  bill  as  passed  by  the  Senate 
authorizes  the  Seoretarv  of  Treasurv  to  undertake  the  study  of  govern- 
mental plans  and  renort  to  the  Committee  on  Finance  and  the  Com- 
mittee on  Ways  and  Means  by  December  31, 1976. 

Under  the  conference  substitute  the  staffs  of  the  Committee  on 
Wavs  and  Means  and  the  Committee  on  Education  and  Labor  of  the 
House,  the  Joint  Committee  on  Internal  Revenue  Taxation,  and  the 
Committee  on  Finance  and  the  Committee  on  Labor  and  Public  Wel- 
fare of  the  Senate  are  to  carry  out  duties  assigned  to  the  Joint  Pension 
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Task  Force.  By  agreement  among  the  Chairmen  of  these  committees, 
the  Joint  Pension  Task  Force  is  to  be  furnished  with  office  space,  cleri- 
cal personnel,  actuarial  and  other  consultants,  and  the  supplies  and 
equipment  which  are  necessary  for  the  Task  Force  to  carry  out  its 
duties.  The  Joint  Pension  Task  Force  is  authorized  to  engage  in  speci- 
fied studies  and  make  a  report  to  the  abovementioned  committees 
within  24  months  after  the  date  of  enactment  of  the  bill.  In  addition, 
the  Joint  Pension  Task  Force  is  to  study  any  other  matter  which 
any  of  the  committees  referred  to  above  may  refer  to  it. 

The  Joint  Pension  Task  Force  is  specifically  authorized  to  engage  in 
four  studies.  First,  it  is  to  study  and  review  the  three  vesting  alterna- 
tives in  the  bill  to  determine  the  extent  of  discrimination,  if  any, 
among  employees  in  various  age  groups  resulting  from  the  application 
of  these  provisions.  (The  results  of  this  study  are  to  be  reported  only 
to  the  tax  committees. )  Second,  it  is  to  study  the  means  of  providing 
for  the  portability  of  pension  rights  among  different  pension  plans. 
Third,  it  is  to  study  the  appropriate  treatment  under  the  termination 
insurance  provisions  of  the  Act  for  plans  established  and  maintained 
by  small  employers.  Fourth,  it  is  to  study  the  effects  and  desirability  of 
the  pre-emption  of  State  law  provisions  of  the  bill.  In  addition  else- 
where in  this  statement  it  is  indicated  that  the  Joint  Pension  Task 
Force  is  to  study  the  effect  of  the  rules  in  this  bill  limiting  the  extent  to 
which  antidiscrimination  rules  may  be  enforced  through  additional 
requirements  as  to  early  vesting  and  the  effect  on  benefits  and  costs  of 
integrating  social  security  benefits  with  the  benefits  payable  under 
retirement  plans. 

The  substitute  agreed  to  by  the  conferees  also  provides  for  a  con- 
gressional study  of  retirement  plans  established  and  maintained,  or 
financed,  by  the  Government  of  the  United  States,  by  any  State  (in- 
cluding the  District  of  Columbia) ,  or  any  political  subdivision  thereof. 
The  study  is  to  include  an  analysis  of  the  adequacy  of  existing  levels  of 
participation,  vesting,  and  financing  arrangements ;  existing  fiduciary 
standards ;  and  the  unique  circumstances  affecting  mobility  of  govern- 
ment employees  and  individuals  employed  under  Federal  procure- 
ment contracts.  In  considering  whether  plans  are  adequately  financed 
consideration  shall  be  given  to  the  necessity  for  minimum  funding 
standards  as  well  as  the  taxing  power  of  the  government  maintaining 
the  plan.  This  study  is  to  be  submitted  not  later  than  December  31, 
1976,  by  the  Committee  on  Education  and  Labor  and  the  Committee  on 
Ways  and  Means  to  the  House  of  Representatives  and  by  the  Commit- 
tee on  Finance  and  the  Committee  on  Labor  and  Public  Welfare  to  the 
Senate. 

Enrollment  of  Actuaries  ' 

Standards. — The  House  bill  requires  that  reasonable  standards  and 
qualifications  are  to  be  established  for  enrolling  actuaries  to  practice, 
and  specifies  the  standards  that  are  to  be  applied  for  enrolling  actu- 
aries to  practice.  Lender  the  Senate  amendment,  reasonable  standards 
and  qualifications  are  to  be  estabHshed  for  enrollment  to  practice,  but 
the  standards  to  be  used  are  to  be  determined  in  regulations. 

The  conference  substitute  largely  follows  the  provisions  of  the 
House  bill.  With  respect  to  persons  applying  for  enrollment  before 
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January  1,  1976,  the 'substitute  provides  that  the  standards  and  quali- 
fications are  to  include  a  requirement  for  "responsible  actuarial  expe- 
rience relating  to  pension  plans,"  and  deletes  the  requirement  for  ex- 
perience in  the  "administration"  of  pension  plans.  This  change  is  in- 
tended only  to  c]arify  the  application  of  the  standards  before  January 
1, 1976,  so  that  persons  who  apply  for  enrollment  before  that  date  have 
responsible  actuarial  experience  (and  not  only  administrative  experi- 
ence) relating  to  pension  plans.  With  respect  to  persons  who  perform 
actuarial  services  for  smaller  and  simpler  plans,  the  conferees  antici- 
pate that,  to  the  extent  feasible,  the  standards  for  enrollment  will  make 
it  possible  to  use  standard  actuarial  tables  and  standard  earnings  as- 
sumptions whether  or  not  the  actuary's  training  includes  the  highest 
level  of  actuarial  skills.  The  limited  number  of  persons  with  a  high 
level  of  actuarial  skills  makes  it  desirable  that  the  standards  acceptable 
for  persons  examining  smaller  and  simpler  plans  need  not  be  as  restric- 
tive as  in  the  case  of  those  examining  the  larger  plans. 

The  conference  substitute  also  provides  that  actuaries  may  be  en- 
rolled on  a  temporary  basis  for  a  limited  period.  This  makes  it 
clear  that  actuaries  can  be  enroled  almost  immediately  after  enact- 
ment of  the  bill  in  order  that  enrolled  actuaries  will  be  available  to 
help  plans  meet  the  requirements  of  the  new  law.  The  conferees  intend 
that  such  temporary  enrollment  is  not  to  be  in  lieu  of  any  special  en- 
rollment standards  for  persons  who  apply  for  enrollment  before  Janu- 
ary 1,  1976,  but  is  only  to  allow  immediate  enrollment  before  the 
final  standards  are  established. 

Procedures. — The  House  bill  provides  for  separate  enrollment  of  ac- 
tuaries by  the  Department  of  Labor  (title  I)  and  the  Internal  Revenue 
Service  (title  II).  However,  the  House  bill  also  provides  that  stand- 
ards for  enrollment  after  January  1,  1976,  are  to  be  established  by 
joint  regulations.  The  Senate  amendment  provides  for  enroPment  only 
before  the  Internal  Revenue  Service. 

Under  the  conference  substitute,  a  single  standard  for  enrollment 
is  achieved  by  directing  the  Secretary  of  Labor  and  the  Secretary  of 
Treasury  to  establish  a  joint  board  which  will  set  standards  for  en- 
rollment and  enroll  actuaries  to  practice  before  the  Department  of 
Labor  and  Internal  Revenue  Service.  In  order  that  enrollment 
might  begin  as  soon  as  possible,  it  is  provided  than  an  interim 
joint  board  is  to  be  established  no  later  than  the  last  day  of  the  first 
month  following  the  date  of  enactment. 

The  joint  board  also  is  to  administer  the  standards  for  disenroll- 
ment  of  actuaries  and  is  to  write  the  regulations  on  enroll- 
ment (to  be  approved  by  the  two  Secretaries  or  their  delegates) .  As 
under  the  House  bill,  an  actuary  can  be  disenrolled  only  after  notice 
and  hearing,  and  if  there  is  a  finding  that  he  does  not  comply  with  the 
governing  rules  or  regulations,  or  is  shown  not  to  be  competent  in 
actuarial  matters. 

Reports. — Both  the  House  bill  and  the  Senate  amendment  provide 
that  actuarial  reports  are  to  be  made  separately  to  the  Department 
of  Labor  and  the  Internal  Revenue  Service.  The  conference  substitute 
largely  follows  the  provisions  of  the  House  bill  in  the  technical 
aspects.  In  keeping  with  the  general  principle  of  eliminating,  to  the 
maximum  extent  feasible,  duplication  of  effort  in  reporting,  the  con- 
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f erence  substitute  also  requires  the  Secretaries  of  Labor  and  Treasury 
to  take  such  steps  as  may  be  necessary  to  assure  coordination,  to  the 
maximum  extent  feasible,  between  the  actuarial  reports  they  file  with 
the  Secretary  of  Labor  and  the  Internal  Revenue  Service. 

XIII.  Plan  Termination  Insurance  (Secs.  4001^082  of  the  Bill) 

Administering  corporation  and  its  organization 

Both  the  House  bill  and  the  Senate  amendment  call  for  a  public 
corporation  named  the  Pension  Benefit  Guaranty  Corporation  to  ad- 
minister the  plan  termination  provisions  within  (or  with)  the  Depart- 
ment of  Labor.  The  Secretary  of  Labor  would  be  the  chairman  of  a 
three-man  board  of  directors.  Under  the  House  bill,  the  other  two 
directors  would  be  other  officers  or  employees  of  the  Department  of 
Labor,  while  under  the  Senate  amendment,  the  Secretaries  of  Com- 
merce and  of  the  Treasury  would  be  the  other  directors. 

The  conferees  decided,  following  the  Senate  amendment,  to  place 
the  corporation  within  the  Department  of  Labor  under  a  board  con- 
sisting of  the  Secretaries  of  Labor.  Commerce,  and  the  Treasury,  with 
the  Secretary  of  Labor  to  be  chairman  of  the  board.  The  corporation 
is  to  be  "within"  the  Department  of  Labor  in  that  it  is  to  be  quartered 
there  and  it  is  to  receive  such  housekeeping  services  as  it  may  request 
from  the  Labor  Department.  The  board  of  directors  is  to  establish 
policy,  while  the  chairman  is  to  be  responsible  for  the  overall  super- 
vision of  the  corporation's  personnel,  organization,  and  budget  prac- 
tices. The  corporation's  personnel  will  be  appropriately  classified  in 
the  usual  categories,  and  they  are  to  be  nonpolitical.  The  conferees 
contemplate  that  the  corporation  may  make  contractual  arrangements 
for  the  performance  of  some  of  its  functions  by  other  agencies,  and,  in 
particular,  it  is  anticipated  that  it  may  arrange  for  such  functions  as 
recordkeeping  to  be  performed  by  the  Department  of  Labor  insofar 
as  those  activities  are  analogous  to  the  regular  duties  of  the  Labor 
Department.  Generally,  the  other  functions  of  the  corporation  are  to 
be  performed  by  its  own  emplovees,  as  well  as  by  private  parties  con- 
tracting to  perform  special  duties. 

During  the  temporary  start-up  period  following  the  date  of  enact- 
ment, the  corporation  may,  in  its  discretion,  make  arrangements  for 
performance  of  any  of  its  functions  by  other  agencies,  and,  in  particu- 
lar, the  Department  of  Labor. 

The  conferees  also  established  a  seven-man  Advisory  Committee  to 
advise  the  corporation  on  such  issues  as  the  investment  of  funds,  ap- 
pointment of  trustees  for  terminating  plans,  whether  plans  should  be 
liquidated  immediately  through  purchase  of  annuities  or  continued  in 
operation  under  a  trustee,  and  on  other  problems  with  regard  to  which 
the  corporation  requests  advice.  The  seven  members  are  to  be  ap- 
pointed by  the  President  upon  the  recommendation  of  the  board  of 
directors.  Employee  organizations  and  employers  are  each  to  have  two 
representatives  on  the  Advisory  Committee,  with  the  general  public  to 
have  three.  The  President  is  to  designate  one  of  the  appointees  as 
chairman. 

The  Advisory  Committee  members  are  to  serve  staggered,  three-year 
terms,  and  are  to  meet  at  least  six  times  a  year.  The  members  may 
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select  employees  for  the  Advisory  Committee,  but  its  employees,  as 
well  as  those  of  the  corporation,  are  to  be  appointed  in  accordance 
with  Civil  Service  regulations. 
Portability  assistance 

The  Pension  Benefit  Guaranty  Corporation  is  to  provide  advice  and 
assistance,  upon  request,  to  individuals  regarding  establishing  indi- 
vidual retirement  accounts  or  other  forms  of  deductible  individual 
retirement  savings,  and  also  regarding  the  desirability,  in  particular 
cases,  of  transferring  an  employee's  interest  in  a  qualified  plan  to  a 
form  of  individual  retirement  savings  upon  that  employee's  separation 
from  service. 

Investments*  borrowing  authority,  and  tax  exemption 

Both  the  House  and  the  Senate  versions  authorize  the  corporation 
to  borrow  up  to  $100  million  from  the  Federal  Treasury.  The  con- 
ferees expect  the  program,  ultimately,  to  be  self-financing. 

The  Senate  amendment  exempts  the  corporation  from  Federal 
taxation  (except  for  social  security  and  unemplovment  taxes)  and 
from  State  and  local  taxation  (except  that  the  corporation's  real  and 
tangible  personal  property,  other  than  cash  and  securities,  may  be 
taxed  to  the  same  extent  according  to  value  as  other  such  property  is 
taxed). 

The  conferees  accepted  both  the  borrowing  authority  and  the  tax 
exemption. 

The  assets  in  the  corporation's  funds  representing  collections  of 
premiums  may  be  invested  in  obligations  issued  or  guaranteed  by  the 
United  States.  The  assets  representing  terminated  plans  in  the  proc- 
ess of  liquidation  are  to  be  invested  by  the  trustees  of  the  liquidating 
plans  consistently  with  investment  policies  suggested  to  the  corpora- 
tion by  the  Advisory  Committee. 

Premiums 

In  the  establishment  of  premium  rates  for  plan  termination  insur- 
ance the  House  bases  its  rate  on  a  combination  of  a  plan's  unfunded 
insured  benefits  and  its  total  (whether  or  not  funded)  insured  benefits. 
The  Senate  amendment,  on  the  other  hand,  initiallv  provides  a  pre- 
mium of  $1  per  year  per  plan  participant.  In  addition,  the  Senate 
amendment  provides  for  collection  of  the  premiums  as  a  tax  (there- 
fore by  the  Internal  Revenue  Service),  while  the  House  bill  does  not 
make  use  of  the  tax  collection  procedure  but  instead  the  corporation 
is  to  bill  and  collect  the  premiums  from  the  plans  charging  interest 
on  unpaid  premiums  past  due. 

The  conferees  decided  to  require  the  corporation  to  establish  sepa- 
rate uniform  premium  rates  for  single-employer  and  for  multiem- 
ployer plans  for  retirement  benefits.  Single-employer  plans  are  to  pay 
$1  per  plan  participant  during  the  first  full  plan  year  following  enact- 
ment (and  a  prorated  amount  for  any  part  of  a  plan  year  preceding 
that  first  full  plan  year).  Multiemployer  plans  are  to  pay  50  cents  per 
plan  participant  during  these  periods. 

For  the  first  fractional  part  of  a  year  (after  enactment)  and  the 
first  full  plan  year  after  the  date  of  enactment,  premiums  are  to  be 
paid  within  30  days  after  the  beginning  of  the  period  of  coverage.  The 
corporation  may  follow  this  or  another  system  thereafter. 
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In  the  case  of  participants  in  multiemployer  plans,  no  participant  is 
to  be  counted  more  than  once  in  computing  the  per  capita  ($1  or  50 
cents  per  person)  premium.  Thus,  if,  during  the  course  of  a  plan 
year,  an  employee  leaves  one  employer  in  the  multiemployer  plan  to 
work  for  another  employer  in  the  plan,  the  plan  need  nevertheless  pay 
only  one  50-cents  premium  on  account  of  his  participation. 

The  corporation  is  directed  to  establish  by  regulation  appropriate 
procedures  for  determining  the  amount  of  the  premium  where  there 
are  practical  problems  such  as  rapid  turnover  of  participants  during 
a  plan  year. 

During  the  second  full  plan  year,  both  single-employer  and  multi- 
employer plans  may  elect  to  pay  a  premium  determined  under  the  for- 
mula of  the  House  bill  but  not  less  than  one-half  of  what  they  would 
have  to  pay  under  the  per  capita  rates.  (This  rate  base  for  multi- 
employer plans  continues  until  1978.)  One-half  of  the  premium  re- 
ferred to  above  is  to  be  determined  according  to  the  plan's  unfunded 
insured  benefits  (but  with  the  premium  not  to  exceed  0.1  percent  of 
unfunded  vested  benefits  for  single-employer  plans  and  .025  percent 
for  multiemployer  plans) .  The  other  half  of  the  premium  is  to  be  based 
on  the  total  insured  benefits.  In  this  case  the  premium  is  to  be  fixed  at 
a  uniform  rate  (determined  separately  for  single-employer  and  multi- 
employer plans)  which  is  calculated  by  the  corporation  to  produce  the 
same  total  yearly  revenue  as  is  produced  by  the  premiums  on  un- 
funded insured  benefits. 

In  subsequent  years  the  corporation  may  set  premiums  using  the 
per  capita  rate  base,  the  unfunded  insured  benefits  rate  base,  or  the 
total  insured  benefits  rate  base,  or  any  combination  of  these  (subject 
to  the  rate  limitations  above  described).  If  the  corporation  should 
want  to  combine  any  two  or  more  of  these  three  rate  bases,  it  is  to  de- 
sign the  bases  to  produce  approximately  equal  amounts  of  aggregate 
premium  revenue  yearly  from  each. 

The  corporation  may  exceed  the  rate  limitations,  produce  unequal 
amounts  of  aggregate  premium  income  from  the  different  rate  bases,  or 
use  other  rate  bases,  but  only  as  to  plan  years  beginning  after  Con- 
gress approves  these  revisions  through  a  special  procedure  set  forth 
in  the  conference  substitute. 

The  conferees  also  decided  that  the  corporation  should  establish 
by  regulations  equitable  methods  of  valuing  a  plan's  assets  and  bene- 
fits for  the  purpose  of  setting  premium  rates. 

The  basic  enforcement  mechanism  is  to  be  a  civil  action  brought  by 
the  corporation  for  the  collection  of  unpaid  premiums  past  due.  There 
is  to  be  a  civil  penalty  of  up  to  100  percent  of  the  amount  of  unpaid 
premiums  to  be  assessed  after  60  days  following  the  due  date  of  the  pre- 
miums, but  application  of  this  penalty  may  be  postponed  in  cases  in 
which  payment  of  the  premiums  entails  hardship  to  the  plan.  The 
plan  is  to  be  liable  for  both  the  premiums  for  coverage  of  benefits  and 
for  any  penalty  assessed  for  failure  to  pay  premiums.  Besides  the 
penalty,  the  corporation  may  also  charge  interest  (at  the  rate  imposed 
at  the  time  under  section  6601(a)  of  the  Internal  Revenue  Code,  or 
its  successor,  upon  tax  underpayments)  for  unpaid  premiums  that  are 
past  due.  Additionally,  a  court,  in  any  action  brought  to  enforce  the 
insurance  provisions,  including  an  action  to  collect  unpaid  premiums, 
may  award  the  corporation  all  or  any  part  of  its  costs  of  litigation. 
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The  corporation  may  elect  to  insure  nonbasic  benefits  in  covered 
plans  and  do  this  through  separate  funds.  If  it  does  so,  uniform  pre- 
mium rates  are  to  be  established  by  the  corporation  for  the  risk  insured 
in  each  category.  The  term  "nonbasic  benefits"  may  include  both  what 
are  sometimes  called  ancillary  benefits  and  what  are  sometimes  called 
supplemental  benefits. 

As  to  basic  retirement  benefits,  coverage  is  to  continue  although 
premiums  are  not  paid  when  due. 

As  explained  subsequently,  the  corporation  is  also  to  provide  insur- 
ance protection  for  employer  liability  upon  the  termination  of  plans. 
In  this  case  the  corporation  is  free  to  determine  the  rates  in  a  manner 
it  determines  as  appropriate.  These  premiums  are  to  be  set  at  rates 
sufficient  to  fund  the  contingent  liability  covered.  This  coverage  is 
not  to  remain  in  effect  if  premiums  due  are  unpaid.  For  coverage  of 
employer  liability,  the  corporation  is  to  provide  regulations  to  set  the 
appropriate  period  for  which  the  premiums  (which  are  to  be  paid 
by  the  employer)  should  be  paid.  Employers  electing  this  coverage 
may  give  notice  of  their  election  prior  to  the  coverage  period,  and  the 
five-year  waiting  period  during  which  the  premiums  must  be  paid 
before  contingent  employer  liability  is  covered  is  to  begin  with  that 
notification. 

Establishment  of  pension  benefit  guaranty  funds 

Under  the  House  bill,  separate  trust  funds  were  to  be  established 
for  single-employer  plans  and  for  multiemployer  plans.  In  addition, 
the  corporation  would  be  given  the  option  to  establish  other  trust 
funds,  including  a  fund  for  employers  paving  the  optional  extra 
premium  for  coverage  against  employer  liability.  The  corporation  was 
to  have  the  discretion  to  grant  coverage  against  this  contingent  em- 
plover  liability  for  emplovers  in  single-employer  plans.  (There  was 
to  be  no  employer  liability  for  employers  in  multiemplover  plans.) 
Although  premium  rates  were  to  be  established  separately  to  reflect 
experience  and  corporation  costs  for  single-emplover  plans  and  multi- 
employer plans,  only  one  trust  fund  was  specifically  provided  under 
the  Senate  amendment.  However,  authority  was  granted  to  establish 
funds  for  insurance  of  contingent  employer  liability  and  insurance  of 
other  classes  of  benefits. 

Under  the  conference  substitute,  four  separate  revolving  funds  are 
specifically  established.  They  are  for  the  basic  retirement  benefits  of 
single-employer  and  multiemployer  plans  and  for  such  nonbasic  bene- 
fits of  single  emplover  and  multiemployer  plans  that  the  corporation 
chooses  to  insure.  It  is  intended  that  separate  accounts  will  be  main- 
tamed  in  the  two  basic  retirement  funds  for  emnloyer  liability  pay- 
ments and  for  premiums  paid  for  employer  liability  coverage. 

The  resources  of  each  fund  are  not  to  be  used  to  pav  the  losses  or 
expenses  of  another  fund,  and  the  funds  may  draw  upon  the 
general  funds  of  the  Treasurv  onlv  to  the  extent  of  their  borrowing 
authority.  The  funds  are  to  be  self-sufficient  and  are  not  to  be  a  charge 
on  the  Federal  budget. 

Among  the  receipts  to  be  included  in  each  fund  are  the  appropriate 
portions  of  premiums,  penalties,  interest,  and  other  charges;  employer 
liability  payments ;  amounts  borrowed  from  the  Treasury ;  and  interest 
earned  by  fund  assets. 
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Disbursements  are  to  be  made  from  each  fund  for  payments  of 
insured  benefits  (including  employer  contingent  liability  coverage), 
repayment  to  the  Treasury  of  borrowed  amounts,  operational  and 
administrative  expenses,  and  payments  for  assets  being  purchased 
under  certain  circumstances  from  a  plan  being  terminated. 

Plans  covered 

The  House  bill  required  mandatory  coverage  of  all  plans  to  which 
the  funding  standards  of  the  bill  would  apply,  except  that  no  plan 
having  less  than  25  participants  (of  whom  at  least  10  must  have  vested 
benefits)  during  any  five  consecutive  years,  or  any  plan  with  assets 
covering  less  than  10  percent  of  the  value  of  the  plan's  insured  benefits, 
would  be  covered.  The  Senate  amendment  required  mandatory  cover- 
age of  all  qualified  plans  except  money  purchase  pension  plans,  profit- 
sharing  plans,  stock  bonus  plans,  governmental  plans,  church  plans 
(other  than  those  electing  to  be  covered),  and  certain  fraternal  asso- 
ciation plans. 

Subject  to  specific  exceptions,  the  conference  substitute  requires 
mandatory  coverage  of  employee  pension  benefit  plans  that  either 
affect  interstate  commerce  (and,  in  the  case  of  nonqualified  plans,  have 
for  five  years  met  the  standards  for  qualified  plans)  or  that  are  quali- 
fied under  the  Internal  Revenue  Code,  the  so-called  403(b)  plans  of 
certain  educational  and  other  tax-exempt  organizations,  and  some  so- 
called  H.R.  10  plans  for  the  self-employed  and  their  employees.  Cov- 
ered plans  must  pay  the  appropriate  premium  for  coverage.  As  to 
whether  any  particular  benefit  receives  insurance  coverage,  see  "Bene- 
fits guaranteed,"'  below. 

A  plan  once  determined  to  be  a  qualified  plan  by  the  Internal  Rev- 
enue Service  is  a  covered  p]an  even  if  the  determination  is  subse- 
quently deemed  erroneous.  However,  once  a  qualified  plan  loses  its 
qualification,  benefits  thereafter  accruing  are  not  insured. 

Plans  specifically  excluded  from  coverage  are : 

(1)  individual  account  plans  (such  as  money-purchase  pension 
plans,  profit-sharing  plans,  thrift  and  savings  plans,  and  stock 
bonus  plans), 

(2)  governmental  plans  (including  plans  set  up  under  the  Rail- 
road Retirement  Act  of  1935  or  1937), 

(3)  a  church  plan  which  has  not  volunteered  for  coverage,  is 
not  for  employees  in  an  unrelated  trade  or  business,  and  is  not  a 
multiemployer  plan  in  which  one  or  more  of  the  employers  are  not 
churches  or  a  convention  or  association  of  churches, 

(4)  plans  established  by  fraternal  societies  or  other  organiza- 
tions described  in  section  501(c)  (8),  (9),  or  (18)  of  the  Internal 
Revenue  Code  which  receive  no  employer  contributions  and  which 
cover  only  members  (not  employees) , 

(5)  a  plan  that  has  not  after  the  date  of  enactment  provided 
for  employer  contributions, 

(6)  nonqualified  deferred  compensation  plans  established  for  a 
select  group  of  management  or  highly  compensated  employees, 

(7)  a  plan  outside  the  United  States  for  nonresident  aliens, 

(8)  a  plan  primarily   for  a  limited  group  of  highly  paid 
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employees,  where  the  benefits  to  be  paid  (or  contributions  re- 
ceived) are  in  excess  of  the  limitations  set  forth  in  section  415  of 
the  Internal  Revenue  Code  (as  added  by  the  conference 
substitute) , 

(9)  a  qualified  plan  established  exclusively  for  "substantial 
owners"  (defined below) , 

(10)  a  plan  of  an  international  organization  exempt  from  tax 
under  the  International  Organizations  Immunities  Act. 

(11)  a  plan  maintained  only  to  comply  with  workmen's  com- 
pensation, unemployment  compensation,  or  disability  insurance 
laws, 

(12)  a  plan  established  and  maintained  by  a  labor  organization 
described  in  section  501(c)  (5)  of  the  Internal  Revenue  Code  that 
does  not  after  the  date  of  enactment  provide  for  employer  con- 
tributions, 

(13)  a  plan  which  is  a  defined  benefit  plan  to  the  extent  it  is 
treated  as  an  individual  account  plan  under  section  3(35)  (B)  of 
the  Act,  or 

(14)  a  plan  established  and  maintained  by  one  or  more  pro- 
fessional service  employers  that  has  from  the  date  of  enactment 
not  had  more  than  25  active  participants.  Once  one  of  these  plans 
has  more  than  25  active  participants,  it  remains  covered  although 
the  number  of  such  employees  drops  to  25  or  less.) 

Benefits  guaranteed 

The  House  bill  would  provide  coverage  for  benefits  required  to  be 
vested  under  the  bill's  minimum  vesting  standards  (up  to  the  insur- 
ance limitations)  if  the  plan  providing  the  benefit  had  been  covered 
for  more  than  five  years  prior  to  the  termination.  The  corporation  could 
elect  to  cover  (subject  to  certain  conditions)  nonbasic  benefits  if  both 
the  plans  providing  them  and  the  plan  provisions  providing  the  par- 
ticular benefits  had  been  in  existence  for  more  than  five  years  prior  to 
the  termination,  or  if  the  plans  providing  the  coverage  were  tax- 
qualified.  The  Senate  amendment  provided  coverage  for  benefits  vested 
under  the  plan  up  to  the  insurance  limitations  and  without  regard  to 
whether  they  exceeded  the  vesting  required  under  the  bill.  The  benefits, 
however,  had  to  have  been  provided  by  plan  provisions  in  effect  at  least 
three  years  prior  to  the  termination. 

Under  the  conference  substitute,  vested  retirement  benefits  guaran- 
teed by  the  plan  (other  than  benefits  vesting  only  because  of  the  ter- 
mination) are  to  be  covered  to  the  extent  of  the  insurance  limitations 
except  to  the  extent  indicated  below.  (Nonbasic  benefits  the  corpora- 
tion had  chosen  to  guarantee  are  also  to  be  covered.  These  nonbasic 
benefits  may  include  that  part  of  annuities  in  excess  of  $750  monthly, 
medical  benefits,  etc.  This  coverage  is  not  necessarily  to  be  subject  to 
the  phase-in  rule  limiting  coverage  of  basic  retirement  benefits. ) 

One  of  the  principal  limitations  on  the  coverage  is  that  it  is  to  be 
phased  in  at  the  rate  of  20  percent  per  year  until  the  plan  or  benefit  is 
fully  covered  after  it  has  been  in  effect  for  five  years.  (For  this  pur- 
pose, the  period  of  existence  of  a  successor  plan  covering  substantially 
the  same  employees  and  providing  substantially  the  same  benefits  is  to 
be  added  to  the  period  of  existence  of  its  predecessor  plan  in  deter- 
mining how  long  a  benefit  has  been  in  effect.) 
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In  determining  how  long  a  plan  or  amendment  has  been  in  effect 
for  purposes  of  the  phase-in  schedule,  the  first  year  following  the  end 
of  the  plan  year  in  which  the  plan  or  amendment  first  becomes  effec- 
tive constitutes  the  first  year  (after  which  20  percent  of  the  benefit  is 
covered). 

The  phase-in  rule  applies  to  all  benefits  provided  by  qualified  plans 
from  the  date  the  benefit  was  provided.  In  the  case  of  nonqualified 
plans  that  affect  commerce,  the  phase-in  rule  applies  only  to  benefit 
increases  since  the  original  plan  benefits  must  have  been  in  existence 
for  five  years  when  the  plan  is  first  covered  (after  at  least  five  years 
of  meeting  all  the  standards  applicable  to  qualified  plans). 

In  the  case  of  a  plan  not  covered  the  day  after  enactment,  the  five- 
year  phase-in  rule  is  to  commence  only  when  the  plan  is  covered. 

The  benefit  coverage  of  "substantial  owners"  is  not  to  be  phased  in. 
Resultingly,  the  benefits  of  substantial  owners  may  be  covered  only 
after  their  plans  have  been  in  effect  for  5  years,  but  at  that  time  their 
benefits  may  be  covered  entirely  (up  to  the  basic  insurance  limitation) . 

In  the  case  of  a  termination  after  the  date  of  enactment  (after 
December  31,  1977,  in  the  case  of  a  termination  of  a  multiemployer 
plan),  the  phase-in  rule. is  not  to  apply  unless  the  corporation  finds 
substantial  evidence  that  the  plan  was  terminated  for  a  reasonable 
business  purpose  and  not  for  the  purpose  of  obtaining  the  payment  of 
benefits  by  the  corporation  under  the  bill.  For  example,  if  guaranteed 
benefits  had  been  increased  by  one  or  more  amendments  made  during 
the  5  years  before  the  termination  (or  if  the  plan  was  created  during 
those  5  years),  and  the  employer's  financial  condition  at  the  time  of 
termination  had  not  deteriorated  significantly  from  his  employer's 
financial  condition  immediately  after  the  amendment,  then  no  part 
of  the  benefit  increase  attributable  to  the  amendment  is  to  be  insured. 

If  such  a  termination  was  for  any  purpose  other  than  a  reasonable 
business  purpose  (whether  or  not  the  primary  purpose)  of  obtaining 
insurance  benefits,  benefits  established  or  increased  during  the  five 
years  prior  to  termination  are  to  receive  no  coverage.  For  the  purpose 
of  this  provision,  a  termination  to  avoid  the  liability  or  responsibility 
imposed  under  Title  IV  on  an  employer  is  to  be  considered  a  termina- 
tion for  a  purpose  other  than  a  reasonable  business  purpose. 

Guarantee  of  benefits  is  not  to  extend  to  benefits  accrued  after  the 
Secretary  of  the  Treasury  or  his  delegate  issues  a  notice  of  determina- 
tion that  any  trust  in  the  plan  is  no  longer  tax-qualified  (unless  the 
determination  is  later  held  erroneous)  or  after  a  plan  amendment  is 
adopted  that  causes  the  Secretary  or  his  delegate  to  issue  a  notice  of 
determination  that  any  trust  in  the  plan  is  not  tax-qualified  (unless 
the  determination  is  later  held  erroneous  or  unless  the  amendment  is 
retroactively  revoked  to  comply  with  the  amendment) . 

Insurance  limitations 

The  House  bill  limited  insurance  benefits  to  the  actuarial  equivalent 
of  an  annuity,  beginning  at  age  65,  of  $20  per  month  per  year  of 
credited  service,  regardless  of  the  number  of  plans  in  which  the  em- 
ployee had  been  a  participant.  This  maximum  amount  would  be  ad- 
justed according  to  changes  in  all  employees'  average  wages.  No  insur- 
ance at  all  would  be  paid  to  a  "substantial  owner,"  which  is  defined  as 
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a  person  who  owns  a  sole  proprietorship,  more  than  five  percent  of  a 
partnership,  or  five  percent  of  either  the  entire  stock  or  the  voting 
stock  of  a  corporation. 

The  Senate  amendment  would  have  restricted  insurance  benefits  to 
the  actuarial  equivalent  of  the  lesser  of  50  percent  of  average  wages 
during  the  five  years  preceding  termination  or  $750  monthly.  This 
maximum  was  to  be  adjusted  in  accordance  with  changes  in  the  social 
security  contribution  and  benefit  base.  The  insurance  maximum  was 
thus  set  without  regard  to  the  number  of  plans  in  which  the  employee 
had  been  a  participant,  and  the  insured  benefits  of  an  "owner-em- 
ployee" in  the  plan  during  the  year  of  termination  or  any  of  the  pre- 
ceding three  years  were  to  be  reduced  by  his  pro  rata  share  of  the 
accumulated  funding  deficiency  requiring  the  insurance  payments. 

In  general,  the  conferees  followed  the  outline  of  the  Senate  amend- 
ment. However,  the  limitation  is  set  as  the  actuarial  equivalent  of  the 
lesser  of  100  percent  of  the  employee's  wages  during  his  highest-paid 
five  consecutive  years  (without  regard  to  temporary  absences  from 
participation  during  that  period),  or  $750  monthly.  This  amount  is 
adjusted  to  reflect  changes  in  the  social  security  contribution  and 
benefit  base. 

In  computing  the  limitation,  the  guarantee  of  nonbasic  benefits  is  to 
be  disregarded.  In  other  words,  employees  are  entitled  to  receive  insur- 
ance payments  for  nonbasic  benefits  although  those  insured  benefits, 
together  with  the  payment  of  guaranteed  retirement  benefits,  exceeds 
the  maximum  limitation. 

The  maximum  benefit  for  an  "owner-employee"  as  to  each  benefit  or 
benefit  increase  is  also  limited  by  a  fraction  representing  the  number 
of  years  in  the  30  years  (the  period  for  amortizing  an  unfunded  past 
service  liability  for  single-employer  plans  created  after  January  1, 
1974)  preceding  termination  in  which  the  owner-employee  was  an  ac- 
tive plan  participant.  An  owner-employee  is  defined  as  a  person  owning 
10  percent  of  an  enterprise,  whether  a  corporation  or  a  partnership,  or 
a  sole  'proprietorship,  at  any  time  in  the  five  years  preceding  the 
termination. 

Employer's  contingent  liability  coverage 

The  House  bill  authorized  the  corporation  to  insure  employers 
against  the  contingent  liability  that  could  arise  against  employers  to 
reimburse  the  corporation  for  its  losses  caused  by  coverage  of  those 
employers'  terminated  plans.  The  amount  of  premiums  charged  for 
this  coverage  was  to  be  based  upon  the  actual  and  projected  costs  of 
this  coverage.  (Since  there  was  to  be  no  employer  contingent  liability 
for  employers  in  multiemployer  plans,  there  was  no  provision  for  cov- 
erage of  such  employers.) 

The  Senate  amendment  mandated  the  corporation  to  offer  contin- 
gent liability  coverage  that  was  to  be  applicable  to  all  electing  plans 
(including  both  single-employer  and  multiemployer  plans)  if  the  extra 
premium  for  the  coverage  had  been  paid  for  each  of  the  five  plan  years 
immediately  preceding  the  plan  year  of  the  termination.  The  coverage 
was  not  to  be  granted,  however,  if  the  employer  remained  in  the  same 
or  in  a  similar  business.  The  premiums  were  to  be  calculated  by  the 
corporation  at  a  rate  sufficient  to  fund  any  contingent  liability  cover- 
age payments. 
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Under  the  conference  substitute,  coverage  of  contingent  employer 
liability  is  mandatory  for  single  and  multiemployer  plans,  but  the 
corporation  is  instructed  to  attempt  with  private  insurers  to  devise 
within  a  36-month  period  a  system  under  which  risks  are  equitably 
distributed  by  the  corporation  and  the  private  insurers  with  respect 
to  classes  of  employers  insured  by  each.  The  corporation  may  there- 
after require  all  employers  to  obtain  coverage  from  the  private  in- 
surers, the  corporation,  or  both,  depending  upon  the  system  devised. 
The  corporation  is  to  fix  the  premiums  at  a  rate  sufficient  to  fund  any 
payment  by  the  corporation  required  by  the  coverage.  Private  insurers 
are  left  free  to  fix  the  rates  of  their  own  premiums,  and  other  terms 
and  conditions  of  insurance,  but  the  corporation  may  level  any  charge 
upon  employers  obtaining  private  insurance  that  may  be  necessary  to 
rssure  that  the  costs  to  all  employers  are  reasonable  and  equitable  and 
to  assure  the  liquidity  and  adequacy  of  the  corporation's  funds  used 
for  this  purpose.  The  corporation  may  not  make  any  coverage  payment 
with  respect  to  contingent  liability  until  the  insurance  has  been  in 
effect,  and  the  premiums  have  been  paid,  for  more  than  five  years. 

The  corporation  may  set  the  premium  levels  and  collect  the  pre- 
miums (in  arrears)  for  this  coverage  during  any  time  up  to,  but  not 
later  than,  three  years  after  the  date  of  enactment.  An  employer  may 
then  pay  premiums  for  the  period  since  the  date  of  enactment,  and 
this  period  is  to  be  counted  toward  completion  of  the  five-year  pay- 
ment of  premiums  requirement.  Once  obtained,  coverage  is  to  be  pros- 
pective only,  not  retroactive. 

In  making  arrangements  with  private  insurers,  the  corporation  is 
also  to  consider  using  private  industry  guarantees,  indemnities,  or 
letters  of  credit  as  an  alternative  or  supplement  to  private  insurance. 

Termination  by  plan  administrator 

The  House  bill  requires  an  employer  or  employee  organization 
planning  to  terminate  a  plan  to  first  notify  the  corporation.  The  Sen- 
ate amendment  requires  a  90-day  notification  period  that  may  be  ex- 
tended by  agreement.  A  notification  by  the  corporation  during  one 
of  these  periods  that  the  plan  assets  are  insufficient  is  to  cause  a  termi- 
nation by  the  corporation  under  the  provisions  for  a  termination  by 
the  corporation.  If.  in  the  course  of  an  authorized  voluntary  termina- 
tion, a  plan  administrator  determines  that  the  plan  assets  are  insuffi- 
cient, he  is  required  to  so  notify  the  corporation,  which  is  then  to  ter- 
minate the  plan  under  the  regular  proceedings  for  a  termination  by  the 
corporation. 

The  Senate  amendment  also  provides  that  a  change  from  an  insured 
plan  into  a  money  purchase  plan,  a  profit-sharing  plan,  or  a  stock 
bonus  plan  (none  of  which  may  be  covered)  is  to  be  treated  as  a  vol- 
untary termination  (for  which  authorization  from  the  corporation 
must  first  be  obtained) . 

Under  the  conference  substitute,  the  plan  administrator  must  file 
notice  with  the  corporation  at  least  10  days  before  the  date  of  the 
proposed  termination,  and  he  may  pay  no  benefit  under  termination 
procedures  of  the  plan  for  90  days  after  the  proposed  termination  date, 
unless,  in  the  interim,  he  receives  a  notice  of  determination  from  the 
corporation  that  the  plan  assets  are  sufficient  to  discharge  the  plan  obli- 
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nations  as  they  fall  duo.  The  plan  administrator  or  the  corporation  is 
authorized  to  petition  the  court  for  appointment  of  a  I 
the  plan  under  the  same  procedure  by  which  a  trustee  may  be  ap- 
pointed in  the  case  of  an  involuntary  termination,  if  the  best  inte 
of  the  participants  and  beneficiaries  would  1  by  the  appoint- 

ment. In  other  respects  the  confei 
Senate  amendment. 

A  plan  termination  in  the  sense  that  benefits  stop  accruing   (as 
provided   in   section  411(d)(3)    of  the   Internal    Revenue   Cop- 
ilot to  be  termination  under  the  insurance  provisions  so  long  as  the 
employer  continues  to  meet  the  funding  standards  provided  by  the 
substitute. 

Date  of  terrm 

The  termination  date  of  a  plan  is  to  be  determined  by  the  plan 
administrator  or  the  corporation,  depending  upon  which  termin 
the  plan  and  also  depending  upon  whether  this  date  isag  to  by  the 

other  party.  If  there  is  not  agreement  between  the  corporation  and 
the  plan  administrator,  the  termination  date  is  to  be  established  by 
the  court.  However,  in  the  case  of  terminations  of  plans  which  occur 
before  the  date  of  enactment,  the  date  of  termination  is  to  be  set  by 
the  corporation  on  the  basis  of  the  date  on  which  benefits  ceased  to 
accrue  or  on  any  other  appropriate  ba 

Termbmtum  hy  Pension  Benefit  Guaranty  i  ''on 

Under  the  House  bill,  the  Secretary  of  Labor  may  terminate  a  plan. 
after  a  hearing,  fa)  if  he  determines  that  the  plan  failed  to  rneer 
minimum  funding  standards,  the  plan  is  unable  to  pay  benefits  w 
due,  or  failure  to  terminate  will  cause  long-run  loss  to  the  corporate 
or    (b)    if  the   employer  or  an  appropriar  lyee   organization 

applies  to  him  for  authority  to  terminate.  I 

Secretary  of  Labor  must  distribute  the  plan's  .  accordance  with 

the  priority  schedule  contained  in  the  bill.  He  is  permitted  to  distribute 
the  assets  without  ending  the  plan  or  without  appointing  a  receiver. 
and  also  he  may  order  the  phi  inuation  under  a  receiver  until 

all  benefit  liabilities  are  satisfied.  At  any  time,  however,  he  may  wind 
up  the  plan  (after  a  hearing)  with  a  distribution  of  remaining 

L'nder  the  Senate  amendment,  the  corporation  rnav  i :  : na- 

tion proceedings  for  the  causes  listed  in  the  House  bill  or  if  a  distri 
tion  in  excess  of  \  is  made  to  an  owner-empl  er  than 

on  account  of  death  or  disability)  if,  after  I  i  but  ion.  there  are 

unfunded  vested  liabilities. 

Under  the  conference  substitute,  the  corporation  may  institute  ter- 
mination proceedings  in  court  if  it  finds  that : 

minimum  funding  standards  have  not  been  met. 
_  I  the  plan  is  unable  to  pay  benefits  when  due. 

(3)  a  distribution  is  made  to  an  owner-employee  of  $10,000  in  any 
•24-month  period  if  not  paid  by  reason  of  death  and  if,  after  the 
distribution,  there  are  unfunded  vested  liabilities,  or 

(4)  the  possible  Ions-run  liability  to  the  corporation  with  respect  to 
the  plan  may  reasonably  be  expected  to  increase  unreasonably  if  the 
plan  is  not  terminated. 

In  seeking  a  termination,  the  corporation  is  to  apply  to  the  appro- 
priate  United   States   District   Court,   with  notice  to  the  plan,   for 
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appointment  of  a  trustee  to  administer  the  plan  pending  issuance  of  a 
termination  decree.  Unless  cause  is  shown  within  three  days  thereafter 
why  a  trustee  should  not  be  appointed,  the  appointment  is  to  be 
made  and  the  trustee  is  to  administer  the  plan  until  the  corporation 
decides  whether  the  plan  should  be  terminated.  The  court  may  appoint 
the  trustee  from  a  list  furnished  to  the  court  by  the  corporation,  or  it 
may  appoint  the  existing  plan  administrator  or  the  corporation  itself. 
Even  without  the  appointment  of  a  trustee,  however,  the  corporation 
may,  with  notice  to  the  plan,  apply  for  a  termination  decree. 

If  it  grants  the  decree,  the  court  is  to  order  the  trustee  (after  first 
appointing  a  trustee,  if  none  has  yet  been  appointed)  to  terminate  the 
plan. 

A  trustee  with  the  discretion  to  commence  the  final  liquidation  of 
the  trust  must  first  give  the  corporation  at  least  10  days'  notice.  If  the 
corporation  should  oppose  the  trustee's  proposal,  the  court  is  to  resolve 
the  dispute. 

In  the  case  of  small  plans,  the  corporation  may  prescribe  a  simplified 
procedure  and  may  pool  assets  of  small  plans  so  long  as  the  rights  of 
the  participants  and  employers  (including  the  right  to  a  court  decree  of 
termination)  are  preserved.  Furthermore,  the  corporation  may  agree 
with  any  plan  administrator  to  designate  a  trustee  who,  without  court 
appointment,  is  to  have  the  usual  powers  of  trustees  appointed  by  the 
court. 

If  the  application  for  a  trustee  is  rejected  by  the  court,  the  trustee  is 
to  transfer  all  assets  and  records  of  the  plan  back  to  the  plan  adminis- 
trator within  three  days.  If  the  corporation  fails  to  apply  within  30 
days  after  appointment  of  the  trustee  for  a  termination  decree,  the 
trustee  is  to  transfer  the  assets  and  records  back  to  the  plan  administra- 
tor. This  30-day  period  may  be  extended  by  agreement  or  court  order. 

The  corporation  may  file  for  termination  despite  the  pendency  in 
any  court  of  bankruptcy,  mortgage  foreclosure,  or  equity  receivership 
proceeding,  or  any  proceeding  to  reorganize,  conserve,  or  liquidate  such 
plan  or  its  property,  or  any  proceeding  to  enforce  a  lien  against  prop- 
erty of  the  plan.  The  court  may  also  stay  any  of  these  proceedings.  In 
the  termination  proceedings,  the  court  is  to  have  the  exclusive  jurisdic- 
tion of  the  plan  and  its  assets  with  powers  of  a  court  in  bankruptcy 
and  of  a  court  in  a  Chapter  X  proceeding. 

The  compensation  of  the  trustee  is  to  be  approved  by  the  corporation, 
and,  in  the  case  of  a  trustee  appointed  by  the  court,  with  the  consent 
of  the  court.  Trustees  are  authorized  to  employ  professional  assistance 
in  accordance  with  regulations  to  be  issued  by  the  corporation. 

Reportable  events 

Under  the  House  bill,  certain  events  indicating  possible  danger  of 
plan  termination  must  be  reported  by  the  plan  administrator  to  the 
corporation.  These  events  are  : 

(a)  a  tax  disqualification; 

(b)  a  benefit  decrease  by  plan  amendment ; 

(c)  a  decrease  in  active  participants  to  80  percent  of  the  number  at 
the  beginning  of  the  plan  year,  or  75  percent  of  the  number  at  the 
beginning  of  the  previous  plan  year ; 

(d)  an  IRS  determination  that  there  has  been  a  plan  termination 
or  partial  termination  for  tax  purposes ; 
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(e)  a  failure  to  meet  the  minimum  funding  standards : 

(f )  inability  to  pay  benefits  when  due : 

(g)  a  distribution  of  $1  or  more  in  a  24-month  period  to  a 
"substantial  owner,"  if  the  plan  has  unfunded  nonforfeitable  bene- 
fits after  the  distribution  (unless  the  distribution  was  made  on  account 
of  death) ; 

(h)  filing  of  a  report  preliminary  to  a  merger,  consolidation,  trans- 
fer of  assets  or  liabilities,  or  a  distribution  in  excess  of  $25,000  to  a 
participant  in  any  plan  year,  or  the  granting  by  the  Secretary  of 
Labor  of  a  hearing  in  regard  to  a  variation  on  the  bill's  standards :  or 

(i)  the  occurrence  of  any  other  event  which  the  corporation  deter- 
mines may  be  indicative  of  a  need  to  terminate  the  plan. 

The  Senate  amendment  is  essentially  the  same  as  the  House  bill 
points  through  if).  As  to  point  (g),  the  Senate  amendment  requires 
reporting  of  any  distribution  of  $10,000  or  more  to  an  owner-employee 
(unless  the  distribution  is  made  on  account  of  death  or  disability 
the  distribution  increases  or  creates  unfunded  vested  liabilil 
Senate  amendment  does  not  include  provisions  corresponding  to  pi 
(h)  and  ( i )  of  the  House  bill. 

The  Senate  amendment  provisions  requiring  the  Secretary  of  Treas- 
ury to  report  certain  occurrences  to  the  corporation  a  tially  the 
same  as  those  of  the  House  bill.  There  are  no  corresponding  provisions 
regarding  the  Secretary  of  Labor. 

The  conference  substitute  requires  the  plan  administrator  to  inform 
the  corporation  with  respect  to  the  same  listing  of  reportable  events 
as  listed  in  the  House  bill.  However,  the  corporation  is  authorized  to 
waive  the  requirement  and  to  require  any  of  the  events  referred  to 
above  to  be  included  in  the  annual  report  made  by  the  plan.  In  addition, 
any  employer  in  a  covered  plan  who  knows,  or  has 
that  a  reportable  event  has  occurred  is  immediately  to  notify  the  plan 
administrator  of  this  event. 

Management  fu notions 

Lender  the  House  bill,  the  Secretary  of  Labor  is  given  authority  to 
transfer  funds  of  terminated  plans  to  the  corporation  for  investment 
and  for  payment  of  benefits,  as  well  as  to  obtain  outside  financial 
counsel  and  to  take  any  other  consistent  action  to  assure  equitable 
payments  to  participants  and  beneficiaries.  The  Senate  amendment 
provides  that  investments  of  funds  of  terminated  plans  are  to  be 
handled  by  the  court-appointed  trustees. 

Under  the  conference  substitute,  the  trustee  is  to  take  over  general 
management  of  the  assets.  The  Advisory  Committee  is  to  make  timely 
recommendations  to  the  corporation  regarding  investment  policy  re- 
lating to  funds  of  terminated  plans  and  on  whether  terminating  p". 
at  the  time,  should  be  operated  as  liquidating  trusts  or  liquidated  i  with 
the  proceeds  used  to  purchase  annuities  for  the  participants  and  bene- 
ficiaries). The  corporation  is  to  make  recommendations  to  trustees  of 
terminated  plans  regarding  investments  and  is  to  direct  each  trns 
whether  to  operate  his  plan  as  a  wasting  trust  or  to  liquidate  it  and 
purchase  annuities.  If  the  trustee  disagrees  with  the  directive  of  the 
corporation,  he  is  authorized  to  apply  to  the  court  for  a  resolution  of 
the  dispute. 
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Allocation  of  assets  at  tetvnination 

Under  the  House  bill,  priorities  are  provided  for  distribution  of 
assets  upon  termination  of  a  plan.  In  general,  net  assets  (assets  less 
expenses  and  less  those  assets  irrevocably  allocated  to  individual  ac- 
counts at  least  2  years  before  termination)  are  allocated  in  the  follow- 
ing order: 

(a)  employee  contributions. 

(b)  vested  benefits  of  employees  already  receiving  benefits  or  en- 
titled to  choose  early  retirement   (except  for  disability), 

(c)  other  vested  benefits, 

(d)  other  accrued  benefits. 

(e)  interest  on  employee  contributions, 

(f)  remaining  liabilities  proposed  in  the  plan  for  payment  upon 
termination,  and 

(g)  pro  rata  to  each  person  entitled  to  receive  a  distribution  on 
account  of  priorities  (a)  through  (f). 

The  Senate  amendment  requires  that  plan  assets  be  distributed 
according  to  the  following  priorities : 

(a)  voluntary  employee  contributions, 

(b)  mandatory  employee  contributions, 

(c)  benefits  in  pay  status  at  least  3  years  (at  the  benefit  level  existing 
3  years  before  termination) , 

(d)  other  insured  benefits. 

Both  the  House  bill  and  the  Senate  amendment  also  have  other  pro- 
visions regarding  allocation  within  a  priority  category  when  the  re- 
maining assets  are  insufficient  to  satisfy  all  the  benefits  in  that  category, 
regarding  benefits  in  more  than  one  priority  category,  and  regarding 
similar  related  problems. 

Under  the  conference  substitute,  assets  are  to  be  allocated  among 
plan  benefits  in  the  levels  of  priorities  stated  below : 

(1)  Voluntary  employee  contributions, 

(2)  Mandatory  employee  contributions, 

(3)  Equally  among  individuals  in  the  following  two  subcategories: 
(i)  in  the  case  of  benefits  in  pay  status  three  years  prior  to  termina- 
tion (at  the  lowest  pav  level  in  that  period  and  at  the  lowest  benefit 
level  under  the  plan  during  the  five  years  prior  to  termination)  and 

(ii)  in  the  case  of  benefits  which  would  have  been  in  pay  status  three 
years  prior  to  termination  had  the  participant  been  retired  (and  had 
his  benefits  commenced  then,  at  the  lowest  benefit  level  under  the 
plan  during  the  five  years  prior  to  termination) . 

(4)  All  other  guaranteed  benefits  up  to  the  insurance  limitations 
(but  irrespective  of  the  limitation  to  one  8750  monthly  benefit  regard- 
less of  the  number  of  plans  in  which  the  employee  participated)  and 
(on  an  equal  level  of  priority)  benefits  that  would  be  so  guaranteed 
except  for  the  special  limitation  on  coverage  of  a  "substantial  owner." 

(5)  All  other  (meaning  uninsured)  vested  benefits,  and 

(6)  All  other  benefits  under  the  plan. 

The  plan  may,  under  regulations,  establish  subclasses  and  categories 
within  these  six  classes. 

Employer  liability 

Both  the  House  bill  and  the  Senate  amendment  required  employer 
liability  for  insurance  payments  made  by  the  corporation  because  of 
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terminations  of  the  employers'  plans.  The  House  bill  set  a  limit  on 
employer  liability  of  50  percent  of  the  employers  net  worth,  as  com- 
pared with  30  percent  under  the  Senate  amendment.  In  addition,  the 
House  bill  did  not  impose  any  liability  in  the  case  of  multiemployer 
plans. 

As  previously  discussed,  both  the  House  bill  and  the  Senate  amend- 
ment authorized  the  corporation  to  insure  employers  against  employer 
liability,  under  different  sets  of  conditions. 

Under  the  conference  substitute,  employer  liability  is  required  for 
employers  in  both  single-employer  and  multiemployer  plans.  The 
employer  liability  is  limited  to  30  percent  of  net  worth,  with  net  worth 
valued  as  of  a  date  chosen  by  the  corporation,  but  not  more  than  l2r» 
days  prior  to  the  termination. 

Net  wortli  is  to  be  computed  without  taking  the  contingent  employer 
liability  into  the  calculation.  It  is  determined  on  the  basis  chosen  by 
the  corporation  to  reflect  best  the  operating  value  of  the  employer, 
and  it  is  to  be  increased  by  any  transfers  made  by  the  employer  prior 
to  the  termination  that  the  corporation  finds  improper. 

In  determining:  the  employer  who  may  be  liable  for  insurance  cov- 
erage losses  of  the  corporation,  all  trades  or  businesses  (whether  or 
not  incorporated)  under  common  control  are  to  be  treated  as  a  single 
employer.  Trades  or  businesses  under  common  control  may.  for  this 
purpose,  include  partnerships  and  proprietorships  as  well  as 
corporations. 

If.  as  a  result  of  the  cessation  of  operations  at  any  facility,  more 
than  20  percent  of  the  participants  in  a  plan  are  separated  from  their 
employment,  the  employer  is  to  be  treated  as  an  employer  in  a  termi- 
nating plan  that  is  maintained  by  more  than  one  employer.  Further- 
more, in  the  case  of  withdrawals  of  employers  in  multiemployer  plans 
resulting  in  substantial  reductions  of  contributions,  the  corporation 
may  treat  the  withdrawal  as  constituting  a  termination  with  respect 
to  employees  of  such  employers. 

In  determining  the  amount  of  the  corporation's  liability,  the  amount 
of  employer  liability  (but  not  the  employer's  net  worth),  the  applica- 
tion of  the  lien  arising  out  of  employer  liability,  the  appropriate  al- 
location of  assets  in  the  event  of  a  termination,  the  value  of  the  plan's 
assets,  the  amount  of  benefits  payable  with  respect  to  each  participant, 
the  amount  of  benefits  guaranteed  with  respect  to  each  participant,  the 
present  value  of  the  acrsrresrate  amount  of  benefits  potentially  payable 
bv  the  corporation,  and  the  fair  market  value  of  the  plan's  assets,  the 
date  of  determination  is  to  be  the  date  of  termination. 

In  determining  the  fair  market  value  of  a  plan's  assets,  unrealized 
gain  is  to  be  taken  into  account. 

Lien  for  employer  liability 

The  House  bill  provides  for  the  imposition  of  a  lien  upon  all  prop- 
erty and  rights  in  property  belonging  to  an  employer  who  is  liable 
to  the  corporation  as  a  result  of  a  plan  termination.  Under  this  provi- 
sion, the  lien  would  arise  if  payment  were  not  made  after  demand  for 
payment  was  made  by  the  corporation  and  would  be  in  the  amount  of 
the  liability  including  interest.  Further,  the  lien  would  not  be  valid 
against  the  general  Federal  tax  lien. 
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The  Senate  amendment  provided  that  the  lien  would  also  be  in- 
ferior to  the  special  estate  and  gift  tax  lien  imposed  under  the  Internal 
Revenue  Code  and,  if  arising  from  an  obligation  incurred  by  the  em- 
plover  prior  to  termination  of  the  plan,  a  lien  or  other  security  interest 
which  is  perfected  not  later  than  30  days  after  termination.  The 
amendment  further  modifies  the  House  bill  by  authorizing  the  cor- 
poration to  subordinate  the  lien  under  certain  circumstances. 

The  conference  substitute  in  general  follows  the  lien  imposition  pro- 
visions of  both  bills  but  provides  (1)  additional  rules  relating  to  the 
period  during  which  the  lien  will  be  in  existence:  (2)  that  the  priority 
of  the  lien  is  to  be  determined  in  the  same  manner  as  under  the  Fed- 
eral tax  lien  rules  to  minimize  circular  priority  problems:  (3)  rules 
relating  to  the  civil  action  to  foreclose  the  lien,  including  the  period 
during  which  an  action  must  be  commenced :  and  (4)  authority  for  the 
corporation  to  release  or  subordinate  the  lien  under  certain  circum- 
stances. 

More  specifically,  the  revised  and  added  provisions  may  be  explained 
as  follow 

(1)  The  conference  substitute  adopts  the  lien  priority  rules  of  the 
Internal  Revenue  Code.  Generally,  these  rules  provide  protection 
against  the  lien  for  a  purchaser,  holder  of  a  security  interest, 
mechanic's  lienor,  or  judgment  lien  creditor  if  any  such  person's  title 
or  interest  is  acquired  or  perfected  before  notice  of  the  lien  is  filed. 
Protection  is  also  provided  for  certain  other  interests  even  if  acquired 
or  perfected  after  notice  of  the  lien  is  filed.  Generally,  if  the  purchaser 
or  creditor  does  not  have  actual  notice  or  knowledge  of  the  lien,  this 
status  is  provided  for  a  purchaser  or  a  holder  of  a  security  interest  in 
a  security  (stocks,  bonds,  negotiable  instruments,  etc.).  a  purchaser  of 
a  motor  vehicle,  a  purchaser  of  certain  household  goods  or  personal 
effects  in  a  casual  sale  for  less  than  $250.  an  insurer  which  makes  a 
loan  secured  by  a  policy  issued  by  it.  and  a  financial  institution  which 
makes  a  passbook  loan  secured  by  an  account  with  the  institution.  This 
status  is  also  provided  for  certain  retail  purchases,  possessor}*  liens, 
real  property  tax  assessments,  liens  for  repairs  to  a  residence,  and 
attorney's  liens. 

Protection  against  the  lien  is  also  provided  with  respect  to  certain 
advances  which  are  made,  after  notice  of  the  lien  is  filed,  pursuant  to  a 
commercial  transaction  financing  agreement,  a  real  property  construc- 
tion or  improvement  financing  agreement,  or  an  obligatory  disburse- 
ment agreement. 

In  the  case  of  bankruptcy  or  insolvency  proceedings,  the  lien  is  to 
be  treated  in  the  same  manner  as  a  tax  due  and  owing  to  the  United 
States. 

The  conference  substitute  provides  that,  for  purposes  of  deter- 
mining the  priority  between  a  Federal  tax  lien  and  the  employer  lia- 
bility lien,  each  lien  is  to  be  treated  as  a  judgment  lien  arising  when 
notice  of  that  lien  is  filed.  The  effect  of  this  is  to  adopt  a  ufirst  to  file" 
priority  rule  with  respect  to  the  employer  liability  lien  and  the  Fed- 
eral tax  lien  imposed  under  section  6321  of  the  Internal  Revenue  Code. 
The  conference  substitute  provides  that  the  corporation  may 
bring  a  civil  action  in  a  district  court  of  the  United  States  to  enforce 
the  employer  liability  lien  or  to  subject  any  property  belonging  to  an 
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employer  to  the  payment  of  the  employer's  liability  to  the  corporation. 
Generally,  this  action  must  be  commenced  within  0  years  after  the  date 
upon  which  the  plan  is  terminated  or  prior  to  the  expiration  of  any 
period  for  collection  agreed  upon  in  writing  by  the  corporation  and 
the  employer  before  the  expiration  of  the  0-year  period. 

(3)  The  conference  substitute  provides  for  both  the  release  and 
subordination  of  the  lien.  The  lien  may  be  released  or  subordinated  if 
the  corporation  determines,  with  the  consent  of  the  board  of  directors, 
that  release  or  subordination  of  the  lien  would  not  adversely  ati'ect 
the  collection  of  liability  to  the  corporation.  Under  these  conditions. 
the  corporation  may  issue  a  certiiicate  of  release  or  subordination  of  the 
lien  with  respect  to  the  employer's  property  or  any  part  thereof. 

Recapture  of  plait  payments 

The  House  bill  contains  no  provision  for  the  recovery  shortly  prior 
to  termination  of  payments  to  participants  that  might  be  deemed 
excessive.  Under  the  Senate  amendment,  certain  payments  of  a  ter- 
minated plan  affecting  interstate  commerce  made  during  a  three-year 
period  prior  to  termination  may  be  recovered.  Payments  made  on  ac- 
count of  death  or  disability  were  not  to  be  subject  to  recovery,  and 
the  corporation  was  authorized  to  waive  recovery  of  certain  amounts 
when  the  recovery  would  have  caused  substantial  hardship. 

In  the  case  of  a  distribution  to  an  owner-employee  that  exceeds  $10,- 
000  and  creates  or  increases  unfunded  vested  liabilities,  the  three-year 
lookback  period  would  not  begin  until  the  corporation  is  informed  of 
the  distribution  (which  is  a  reportable  event  under  both  the  Senate 
amendment  and  the  conference  substitute) . 

Under  the  conference  substitute,  the  trustee  may  recover  all  pay- 
ments to  a  participant  in  excess  of  610,000  (or  the  amount  he  would 
have  received  as  a  monthly  benefit  under  a  lifetime  annuity  com- 
mencing at  age  05.  if  greater)  made  during  any  twelve-month  period 
within  the  three  years  prior  to  termination. 

As  under  the  Senate  amendment,  the  conference  substitute  provides 
that  there  is  to  be  no  recovery  of  payments  for  after  death  or  death  or 
disability,  that  the  three-year  period  is  not  to  end,  in  the  case  of  a  dis- 
tribution to  a  substantial  owner  (after  which  the  plan  has  unfunded 
vested  liabilities),  until  the  corporation  is  notified  of  the  distribution, 
and  that  the  corporation  is  authorized  to  waive  an)'  recovery  that 
would  cause  substantial  economic  hardship. 

Restoration  of  plans 

Neither  the  House  bill  nor  the  Senate  amendment  had  any  specific 
provision  that  procedures  against  a  plan  in  the  termination  phase 
might  be  abandoned  by  the  corporation  if  the  employer  and  plan  en- 
joyed a  favorable  reversal  of  business  trends,  or  if  some  other  factor 
made  termination  no  longer  advisable. 

Under  the  conference  substitute,  the  corporation  may  cease  any 
termination  activities  and  do  what  it  can  to  restore  the  plan  to  its  for- 
mer status.  As  a  result,  a  terminated  plan  being  operated  by  a  trustee 
as  a  wasting  trust  may  be  restored  if.  during  the  period  of  its  opera- 
tion by  the  trustee,  experience  gains  or  increased  funding  make  it 
sufficiently  solvent.  The  corporation  may,  when  appropriate,  transfer 
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to  the  employer  or  plan  administrator  part  or  all  of  the  remaining 
assets  and  liabilities. 

Liability  of  substantial  employer  for  icithdrawal 

Since  employers  in  multiemployer  plans  were  not  liable  for  the 
corporation's  losses  under  the  House  bill,  that  bill  contained  no  provi- 
sion regulating  the  withdrawal  of  a  substantial  employer  from  a  multi- 
employer plan. 

Under  the  Senate  amendment,  the  plan  administrator  was  to  inform 
the  corporation  of  the  withdrawal  of  a  substantial  owner  (as  defined). 
The  corporation  could  then  either  require  payment  into  escrow  of  the 
substantial  owner's  potential  liability  or  require  deposit  of  a  bond  in 
the  amount  of  150  percent  of  the  liability.  If  the  plan  terminated 
within  five  years,  the  payment  or  bond  was  to  be  forfeited.  The  corpo- 
ration could,  in  the  case  of  a  withdrawal  causing  a  significant  reduc- 
tion in  plan  contributions,  require  allocation  between  participants  no 
longer  in  the  plan  because  of  the  withdrawal  and  the  remaining  par- 
ticipants. The  portion  of  the  fund  allocable  to  the  departed  partici- 
pants would  be  treated  as  a  termination.  The  corporation  could  waive 
all  these  procedures  if  there  were  an  indemnity  agreement  between  the 
remaining  employers  in  the  plan  sufficient  to  satisfy  all  plan  liabilities. 

Under  the  conference  substitute,  the  plan  administrator  is  required 
to  notify  the  corporation  within  60  days  after  the  withdrawal  of  a 
substantial  employer  from  a  plan  under  which  more  than  one  employer 
makes  contributions. 

The  corporation  may  require  the  substantial  owner  either  to  pay 
the  potential  liability  (as  determined  by  the  corporation)  into  escrow 
or  to  post  a  bond  in  150  percent  of  the  amount  of  the  liability.  The 
liability  is  normally  to  be  determined  as  the  substantial  employer's 
share  (with  the  substantial  employer's  share  computed  according  to 
that  employer's  proportion  of  the  total  employer  contributions  to  the 
plan  within  the  past  five  years)  of  the  total  plan  liability  that  would 
have  existed  if  the  plan  had  terminated  when  the  substantial  owner 
withdrew.  However,  the  corporation  is  also  authorized  to  determine 
the  liability  according  to  any  other  equitable  basis  prescribed  by  it  in 
regulations. 

If  the  plan  terminates  within  five  years,  the  payment  or  bond  is  for- 
feited for  the  benefit  of  the  plan,  but  the  employer  may  be  refunded 
any  amount  not  needed  to  meet  the  plan's  liabilities.  If  there  is  no 
termination,  the  payment  or  bond  is  to  be  returned  to  the  substantial 
employer  or  cancelled. 

As  alternatives  to  the  bond  or  escrow  payment  requirement,  the  cor- 
poration may,  if  the  withdrawal  causes  a  significant  reduction  in  the 
amount  of  plan  contributions,  require  the  plan  fund  to  be  allocated 
between  those  participants  no  longer  under  the  plan  because  of  the 
withdrawal  and  those  participants  still  covered.  That  portion  of  the 
fund  allocable  to  participants  no  longer  in  the  plan  is  to  be  treated  as 
a  termination,  while  the  remainder  is  to  be  a  new  plan. 

The  corporation  is  entitled  to  waive  the  use  of  either  of  these  proce- 
dures if  there  is  an  indemnity  agreement  between  all  the  other  em- 
ployers in  the  plan  sufficient  to  satisfy  all  plan  liabilities. 
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Liability  of  employers  on  termination  of  flan  maintained  by  more 
than  one  employer 

The  House  bill  did  not  provide  employer  liability  for  employers  in 
multiemployer  plans.  Under  the  Senate  amendment,  the  employer 
liability  on  termination  of  a  multiemployer  plan  was  to  be  allocated 
among  the  employers  who  had  contributed  to  the  plan  during  the 
five  years  before  termination,  in  proportion  to  their  contributions.  The 
30-percent  of  net  worth  limit  on  employer  liability  was  to  be  applied 
separately  to  each  employer. 

Under  the  conference  substitute,  the  general  rule  of  the  Senate 
amendment  is  accepted  with  the  three  modifications : 

1.  This  particular  computation  of  employer  liability  is  to  apply  to 
all  plans  having  more  than  one  employer  making  contributions  at  the 
time  of  the  termination,  or  at  any  time  within  the  five  plan  years 
preceding  the  date  of  termination. 

2.  The  allocation  is  not  to  be  in  accordance  with  actual  contributions 
made  by  employers  during  the  last  five  plan  years  ending  prior  to  the 
termination,  but  according  to  the  amounts  required  to  be  contributed 
by  each  employer  during  that  period. 

3.  The  corporation  is  authorized  to  determine  the  liability  of  each 
employer  on  any  other  equitable  basis  prescribed  in  the  corporation's 
regulations. 

This  regulatory  authority  extends  in  two  directions.  That  is,  the 
corporation  is  authorized  to  permit  other  equitable  methods  of  alloca- 
tion to  be  used  by  the  employers  in  the  plan,  where  such  other  method 
of  allocation  would  not  increase  the  likelihood  that  the  entire  plan 
would  terminate.  Also,  the  corporation  is  authorized  to  require  the 
use  of  other  equitable  methods  where  allocation  in  proportion  to  con- 
tributions would  produce  inequitable  results.  For  example,  the  corpo- 
ration is  authorized  to  require  a  different  allocation  basis  if  the  em- 
ployers in  a  plan  have  agreed  on  a  contribution  formula  that  would 
have  the  effect  of  shifting  employer  liability  from  those  employers 
that  had  net  assets  to  those  employers  that  had  little  or  no  net  assets. 

In  this  regard,  it  should  be  noted  that  the  affiliated  employer  rules 
are  to  apply  in  this  area.  That  is,  if  one  member  of  an  affiliated  group 
has  employer  liability,  then  that  liability  is  to  extend  to  the  entire 
affiliated  group.  Also,  the  30-percent-of-net-assets  limit  is  to  apply 
with  respect  to  the  net  assets  of  the  entire  group. 

Effective  dates 

The  House  bill  applied  the  provisions  on  premiums  and  benefits 
to  plan  years  beginning  after  June  1,  1974,  for  single  employer 
plans.  In  the  case  of  a  multiemployer  plan  involving  a  collective  bar- 
gaining agreement  covering  more  than  25  percent  of  the  total  partici- 
pants, these  provisions  applied  to  plan  years  beginning  after  the  earlier 
of  December  31,  1980,  or  the  date  on  which  the  last  such  agreement 
relating  to  that  plan  terminated  (without  regard  to  extensions  made 
after  the  date  of  enactment  of  the  bill).  Provisions  other  than  those 
regarding  premiums  and  benefits  payable  were  to  take  effect  on  the 
date  of  enactment  of  the  bill. 

The  Senate  amendment  required  premiums  to  be  collectible  with 
respect  to  plan  years  beginning  after  December  31,  1973.  The  provi- 
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sions  regarding  terminations  and  corporation  and  employer  liability 
applied  to  plan  years  beginning  after  December  31,  1976,  unless  the 
corporation  determined  it  had  sufficient  funds  to  cover  earlier  termi- 
nations. The  remaining  provisions  were  to  take  effect  as  of  the  date 
of  enactment  of  the  bill. 

Under  the  conference  substitute,  benefits  payable  by  single-employer 
plans  are  covered  with  respect  to  plans  terminated  after  June  30, 1974, 
provided  the  usual  requirements  for  coverage  are  met.  Employers  do 
not.  however,  incur  contingent  liability  coverage  for  plans  terminat- 
ing between  June  30, 1974,  and  the  date  of  enactment. 

These  plans  are  not  covered,  however,  unless  they  send  the  Secre- 
tary of  Labor  a  notice  received  by  him  not  later  than  10  days  after 
enactment.  If  reasonable  cause  is  shown  for  failure  to  meet  this  require- 
ment, notice  can  be  received  as  late  as  October  31, 1974. 

The  opportunity  to  give  notice  as  late  as  October  31,  1974  (where 
good  cause  is  shown),  is  not  intended  to  apply  to  situations  where  the 
failure  to  give  timely  notice  was  the  result  of  inconvenience  or  inad- 
vertence. In  determining  where  there  is  reasonable  cause  shown  for 
not  having  given  notice  within  the  10-day  period,  it  is  intended  that 
the  showing  be  by  clear  and  convincing  evidence  that  it  was  not  rea- 
sonably possible  to  have  given  the  notice  within  the  time  allowed. 

With  respect  to  multiemployer  plans,  benefits  generally  are  not  cov- 
ered for  plans  terminating  before  January  1, 1978.  However,  the  corp- 
oration may,  in  its  discretion,  cover  the  benefits  of  multiemployer 
plans  that  had  been  maintained  for  five  years  prior  to  a  termination 
after  the  date  of  enactment,  if  the  corporation  determines  that  this 
coverage  will  not  jeopardize  the  coverage  of  multiemployer  plans  ter- 
minating after  December  31, 1977. 

Notwithstanding  the  usual  requirements  for  coverage  (discussed 
above  with  respect  to  coverage  of  plans  and  coverage  of  benefits),  the 
corporation  may  exercise  its  discretion  to  cover  multiemployer  plans 
which  terminate  after  the  date  of  enactment  and  before  January  1, 
1978,  if  these  plans  were  maintained  for  five  years  prior  to  termina- 
tion and  if  the  plans — 

(A)  have  been  in  substantial  compliance  with  the  funding  re- 
quirements for  a  qualified  plan  with  respect  to  the  employees  and 
former  employees  in  those  employment  units  on  the  basis  of  which 
the  participating  employers  have  contributed  to  the  plan  for  the  pre- 
ceding five  years,  and 

(B)  if  the  participating  employers  and  employee  organization  or 
organizations  had  no  reasonable  recourse  other  than  termination. 

Where  in  exercise  of  its  discretion  to  cover  benefits  of  multiemployer 
plans  that  have  been  in  substantial  compliance  with  the  funding 
requirements  and  had  no  reasonable  alternative  to  termination,  or 
in  exercise  of  its  discretion  to  cover  any  multiemployer  plan  terminat- 
ing before  January  1, 1978,  the  corporation  is  to  notify  the  Committee 
on  Education  and  Labor  and  the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives,  and  the  Committee  on  Labor  and  Public 
Welfare  and  the  Committee  on  Finance  of  the  Senate. 

If  the  corporation  decides  to  exercise  its  discretion  Avith  respect  to 
a  multiemployer  plan,  the  corporation — 
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(A)  may  establish  requirements  for  the  continuation  of  payments 
which  commenced  before  January  2,  1974,  with  respect  to  retired  par- 
ticipants under  the  plan, 

(B)  may  not  make  payments  with  respect  to  any  participant  who, 
on  January  1,  1974,  was  receiving  payment  of  retirement  benefits,  in 
excess  of  the  amounts  and  rates  payable  with  respect  to  that  partic- 
ipant on  that  date, 

(C)  may  not  make  payments  which  are  derived,  directly  or  indi- 
rectly, from  amounts  borrowed  from  the  Treasury,  and 

(D)  is  to  review  from  time  to  time  these  discretionarv  payments 
and  reduce  or  terminate  them  to  the  extent  necessary  to  allow  the  cor- 
poration to  guarantee  benefits  of  multiemployer  plans  terminating 
after  December  31,  1977,  without  increasing  premium  rates. 

The  premiums  for  both  single-employer  and  multiemployer  plans 
are  to  be  payable  for  fractional  years  beginning:  with  the  date  of 
enactment. 

If  the  Pension  Benefit  Guaranty  Corporation  finds  that  a  plan 
(other  than  a  multiemployer  plan)  has  terminated  after  June  30, 
1974,  and  before  the  date  of  enactment  (and  therefore  would  be  eligi- 
ble for  coverage  of  benefits  under  the  plan  termination  insurance  pro- 
visions, but  the  employer  would  not  be  subject  to  employer  liability 
under  those  provisions)  then  the  guarantee  of  benefits  is  not  to  apply 
unless  the  corporation  finds  substantial  evidence  that  the  plan  was 
terminated  for  a  reasonable  business  purpose  and  not  for  the  purpose 
of  obtaining  the  payment  of  benefits  by  the  corporation  under  this  bill 
or  of  avoiding  employer  liability. 

Temporary  authority  for  initial  period 

Under  the  conference  substitute,  the  corporation  may  appoint  a 
receiver  during  the  first  270  davs  after  enactment  for  a  plan  if  (1) 
the  corporation  receives  notice  that  a  plan  is  to  be  terminated,  or  (2) 
the  corporation  determines  the  plan  should  be  terminated.  Within 
20  days  after  the  appointment,  the  corporation  must  apply  to  the 
court  for  a  decree  approving  the  appointment. 

If  the  court  rejects  the  application  or  the  corporation  fails  to  apply 
within  the  20  days,  the  plan  assets  are  to  be  transferred  back  to  the 
plan  administrator  within  three  days. 

As  an  alternative  to  this  procedure,  the  corporation  may  request 
the  plan  administrator  to  apply  to  the  district  court  for  the  appoint- 
ment of  a  receiver  until  the  plan  can  be  terminated. 

The  receiver  is  to  determine  whether  the  plan  assets  are  sufficient 
to  discharge  the  plan  obligations.  If  the  receiver's  determination  is 
approved  by  the  corporation  and  the  court,  the  receiver  is  to  terminate 
the  plan  in  accordance  with  the  insurance  provisions. 

The  corporation  is  also  to  have  special  temporary  powers  during 
the  first  270  days  after  enactment  to — 

(1)  contract  for  printing  without  regard  to  the  provisions  of  chap- 
ter 5  of  title  44,  United  States  Code, 

(2)  waive  any  notice, 
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(3)  extend  the  90-day  termination  notice  period  (during  which  the 
plan  administrator  who  has  filed  a  notice  of  termination  may  not 
terminate  the  plan  unless  he  receives  a  notice  of  sufficiency  of  plan 
assets  from  the  corporation)  for  an  additional  90-day  period  without 
the  agreement  of  the  plan  administrator  or  approval  of  the  court, 
and 

(4)  waive  or  reduce  contingent  employer  liability  for  plan  ter- 
minations, the  requirements  respecting  withdrawals  of  substantial 
owners  from  plans,  and  the  requirements  respecting  the  liability  of 
employers  on  termination  of  plans  maintained  by  more  than  one  em- 
ployer if  this  appears  necessary  to  avoid  unreasonable  hardship  for 
an  employer  who  was  unable,  as  a  practical  matter,  to  continue  its 
plan. 

XIV.  Additional  Items 

Preemption  of  State  laws  (Sec.  514  °f  the  bill) 

Under  the  substitute,  the  provisions  of  title  I  are  to  supersede  all 
State  laws  that  relate  to  any  employee  benefit  plan  that  is  established 
by  an  employer  engaged  in  or  affecting  interstate  commerce  or  by 
an  employee  organization  that  represents  employees  engaged  in  or 
affecting  interstate  commerce.  (However,  following  title  I  generally, 
preemption  will  not  apply  to  government  plans,  church  plans  not 
electing  under  the  vesting,  etc.,  provisions,  workmen's  compensation 
plans.  non-U.S.  plans  primarily  for  nonresident  aliens,  and  so-called 
"excess  benefit  plans.'") 

The  preemption  provision  will  take  effect  on  January  1, 1975.  except 
that  preemption  with  respect  to  plan  termination  insurance  will 
take  effect  on  the  date  of  enactment  of  this  bill.  However,  it  will  not 
affect  any  causes  of  action  that  have  arisen  before  January  1.  1975. 
and  it  will  not  affect  any  act  or  omission  which  occurred  before  that 
date.  In  addition,  the  preemption  provisions  will  not  apply  to  any 
criminal  law  of  general  application  of  a  State. 

The  preemption  provisions  of  title  I  are  not  to  exempt  any  per- 
son from  any  State  law  that  regulates  insurance,  banking  or  securities. 
However,  the  substitute  generally  provides  that  an  employee  bene- 
fit plan  is  not  to  be  considered  as  an  insurance  company,  bank,  trust 
company,  or  investment  company  (and  is  not  to  be  considered  as  en- 
gaged in  the  business  of  insurance  or  banking)  for  purposes  of  any 
State  law  that  regulates  insurance  companies,  insurance  contracts, 
banks,  trust  companies,  or  investment  companies.  This  rule  does  not 
apply  to  a  plan  which  is  established  primarily  to  provide  death  bene- 
fits ;  such  plans,  of  course,  ma}T  be  regulated  under  the  State  insurance, 
etc..  laws. 

The  substitute  provides  that  the  congressional  Pension  Task  Force 
is  to  study  this  provision  and  report  back  to  the  labor  committees 
of  the  Congress  on  the  results  of  its  study.  It  is  expected  that  the 
Pension  Task  Force  will  consult  closely  with  State  insurance,  etc., 
authorities  in  the  course  of  this  study. 
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Collectively  bargained  plans.  (Sec.  101 '4  of  the  bill  and  sec.  Jfl3  of  the 
Internal  Revenue  Code) 

The  tax  provisions  of  the  substitute  provide,  in  the  case  of  collec- 
tively bargained  plans,  that  the  vesting  requirements  are  to  be  applied 
as  if  all  employers  who  are  parties  to  the  plan  are  a  single  em- 
ployer. Generally  the  substitute  provides  similar  rules  with  respect 
to  the  application  of  the  participation,  discrimination,  exclusive  bene- 
fit, etc.  requirements  so  that  the  collectively  bargained  plan  generally 
will  be  looked  to  as  a  unit  to  see  if  these  requirements  are.  satisfied, 
rather  than  testing  the  requirements  on  an  employer-by-employer 
basis. 

In  addition,  the  tax  provisions  of  the  substitute  generally  provide 
that,  for  purposes  of  these  rules,  employees  of  labor  unions  and  of  a 
collectively  bargained  plan  are  to  be  treated  as  employees  of  an 
employer  which  is  a  party  to  the  collective  bargaining  agreement. 
However,  this  rule  is  to  apply  only  if  the  union,  etc.  as  an  employer 
additionally  meets  the  nondiscrimination  and  coverage  requirements 
of  the  tax  laws. 

The  conferees  understand  that  the  rules  of  the  substitute  are  the 
same  as  the  rules  of  present  law,  and  it  is  intended  that  the  substitute 
merely  confirm  the  rules  of  present  law. 

Puerto  Rican  plans  (sec.  1022  of  the  bill) 

Under  the  conference  substitute,  a  trust  which  is  part  of  a  pension, 
proft-sharing,  or  stock  bonus  plan  which  is  exempt  from  income  taxes 
under  the  laws  of  Puerto  Rico,  and  which  is  exclusively  for  the  benefit 
of  participants  who  are  Puerto  Rican  residents,  is  to  be  treated  as  a 
tax-exempt  domestic  trust  for  years  after  1973.  (Such  plans  would  be 
subject  to  title  I  of  the  bill  but  would  be  exempt  from  the  requirements 
of  title  II.) 

A  plan  may  elect  (in  a  time  and  manner  to  be  prescribed  in  regula- 
tions) to  be  subject  to  the  requirements  of  a  tax-exempt  domestic  trust 
for  all  purposes  (including  title  II).  In  this  case,  a  Puerto  Rican  trust 
which  meets  the  qualification  requirements  of  U.S.  tax  law  may  cover 
U.S.  mainland  employees  of  the  employer,  as  well  as  his  Puerto  Rican 
employees.  In  the  case  of  a  trust  making  this  election,  the  income 
source  rules  of  subchapter  N  will  apply  to  trust  distributions  to  the 
extent  provided  in  regulations.  An  election,  once  made,  will  be  irre- 
vocable, and  will  apply  for  plan  years  beginning  after  the  date  of  the 
election. 

Remedial  retroactive  plan  amendments  (Sec.  1024  of  the  bill  and  Sec. 
401(b)  of  the  Internal  Revenue  Code) 
Under  the  substitute,  retroactive  plan  amendments  which  correct  a 
plan  that  does  not  meet  the  requirements  for  tax  qualification  are  al- 
lowed to  cure  a  new  plan  or  to  cure  an  amendment  to  an  existing  plan. 
Such  retroactive  changes  can  be  made  within  the  time  for  filing  the 
employer's  tax  return  for  the  year  in  which  the  plan  was  put  into  effect 
or  in  which  the  amendment  was  adopted  (or  such  later  time  as  is 
designated  by  the  Secretary  of  the  Treasury). 
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Mergers  and  transfers  of  plan  assets  (Sec.  1021  of  the  bill) 

Under  the  bill  as  passed  by  the  House,  a  plan  must  provide  protec- 
tion to  participants  in  the  case  of  a  merger  of  the  plan  with  another 
plan  or  the  transfer  of  assets  or  liabilities  from  a  plan.  The  value  of 
benefits  to  the  participant  and  the  extent  to  which  the  benefits  have 
been  funded  is  to  be  protected  by  comparing  what  the  participant's 
benefit  would  be  if  the  plan  had  terminated  immediately  before 
the  merger  and  what  the  participant's  benefits  would  be  under  the 
merged  plan  had  the  merged  plan  been  terminated  just  after  the 
merger.  The  postmerger  termination  benefit  may  not  be  less  than  the 
premerger  termination  benefit.  Further,  a  plan  could  not  make  a  lump- 
sum distribution  to  a  participant  or  beneficiary  if  the  distribution  ex- 
ceeded the  premerger  termination  benefit,  Further,  no  merger  or  trans- 
fer of  assets  or  liabilities  could  occur  without  an  actuarial  statement 
indicating  compliance  with  the  requirements  being  filed  with  the  Sec- 
retary of  the  Treasury  at  least  30  days  before  the  merger  or  distribu- 
tion. The  bill  as  passed  by  the  Senate  did  not  contain  comparable  pro- 
visions. 

Under  the  conference  agreement,  a  trust  is  not  to  constitute  a  qual- 
ified tax-exempt  trust  under  the  tax  laAv,  and  also  is  not  to  satisfy 
the  requirements  of  title  I,  unless  it  provides  that  in  the  case  of  any 
merger  or  consolidation  of  a  plan,  or  any  transfer  of  assets  or  liabilities 
of  a  plan,  to  any  other  plan  each  participant  in  the  plan  would  receive 
post  merger  termination  benefits  which  are  equal  to  or  greater  than  the 
premerger  termination  benefits.  In  the  case  of  multiemployer  plans 
these  rules  are  to  apply  only  to  the  extent  that  the  Pension  Benefit 
Guaranty  Corporation  determines  that  these  rules  are  necessary  for 
the  participant's  protection.  These  rules  are  to  apply  to  mergers  or 
transfers  made  after  the  date  of  enactment  of  the  bill,  but  the  plan 
provision  to  this  effect  does  not  have  to  be  adopted  prior  to  January  1. 
1976. 

Registration  with  Social  Security  (Sec.  1031  and  103%  of  the  bill  and 
*  sees.  0057.  6058,  6652,  and  6691  of  the  Internal  Revenue  Code) 
The  substitute  general] v  follows  the  House  bill  with  respect  to  regis- 
tration with  Social  Security-.  However,  the  House  bill  includes  require- 
ments for  registration  under  both  the  labor  and  tax  provisions.  Under 
the  substitute,  the  registration  procedure  is  included  only  in  the  tax 
provisions,  but  this  procedure  applies  to  all  plans  to  which  the  vesting 
standards  of  the  labor  provisions  apply.  In  addition,  under  the  sub- 
stitute the  labor  provisions  as  well  as  the  tax  provisions  require  the 
plan  administrator  to  furnish  each  person  an  individual  statement  giv- 
ing him  the  information  reported  to  the  government ;  this  is  included 
so  the  individual  may  enforce  his  rights  to  receive  this  statement  by 
civil  action  in  the  courts. 

Under  the  substitute,  each  plan  which  is  covered  by  the  vesting 
requirements  of  the  labor  provisions  is  to  file  with  the  Internal  Reve- 
nue Service  an  annual  statement  regarding  individuals  who  have  ter- 
minated employment  in  the  year  in  question  and  who  have  a  right  to 
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a  deferred  vested  benefit  in  the  plan.  Also,  the  plan  administrator  is 
to  furnish  each  person  an  individual  statement  giving  him  the  same 
information  which  is  reported  to  the  Government. 

The  Social  Security  Administration  is  to  maintain  records  of  the 
retirement  plans  in  which  individuals  have  vested  benefits,  and  is  to 
provide  this  information  to  participants  and  beneficiaries  on  their 
request  and  also  on  their  application  for  Social  Security  benefits. 

The  provisions  governing  registration  with  Social  Security  are  to 
apply  to  a  multiemployer  plan  to  the  extent  provided  in  regulations. 

The  provisions  requiring  registration  with  Social  Security  are  to 
apply  to  plan  years  beginning  after  December  31,  r.i7.">.  except  that 
reports  need  not  be  made  by  Social  Security  for  3  years  after  that  date. 

Rules  for  certain  negotiated  plant      s  of  the  b'dl  and   x 

404(c)  of  the  Internal  Rt  m  nue  Code) 
Under  the  bill  as  passed  by  the  House,  special  rules  were  provided 
for  welfare  and  benefit  plans  established  before  1954  as  a  result  of  an 
agreement  between  a  union  and  the  government  during  a  period  of 
government  operation  of  the  major  part  of  the  productive  facilities 
of  the  industry  in  which  the  employer  is  engaged.  The  special  provi- 
sions enable  these  types  of  plans  to  establish  two  separate  trust? — one 
for  the  payment  of  welfare  benefits  and  a  second  for  the  payment  of 
retirement  benefits.  In  order  to  facilitate  the  restructuring  of  a  welfare 
and  pension  plan  into  two  separate  plans  the  bill  as  passed  by  the 
House  provides  special  rules  for  self-employed  individuals  who  were 
treated  as  participants  under  the  plan.  The  bill  as  passed  by  the  Senate 
did  not  contain  provisions  pertaining  to  this  manner.  The  conference 
substitute  accepts  the  House  provision  without  amendment. 

Tax  treatment  of  survivor  benefit  plans  of  the  uniformed  servi 

■OS  of  the  bill  and  Srr.  122  of  the  Internal  Revenue  Code) 
The  Senate  amendment  included  a  provision  designed  to  continue 
the  same  tax  treatment  for  servicemen  and  former  servicemen  of  the 
United  States  under  the  Survivor  Benefit  Plan  (recently  enacted  in 
P.L.  92—4*2."))  as  formerly  was  available  for  them  under  the  Retired 
Serviceman's  Family  Protection  Plan  in  the  case  of  annuities  for  sur- 
viving spouses  or  certain  child  beneficiaries.  Under  the  present  tax 
law,  a  member  or  former  member  of  the  uniformed  services  of  the 
United  States  who  receives  a  reduced  amount  of  retired  or  retainer 
pay  because  of  his  election  to  contribute  to  the  program  for  survivor 
annuity  benefits  is  not  required  to  include  in  his  gross  income  the 
amount  of  this  reduction  in  his  pay.  However,  the  law  governing  these 
annuities  has  recently  been  changed  by  the  new  Survivor  Benefit  Plan 
to  provide  that  survivor  annuity  benefits  apply  unless  the  retired  serv- 
iceman elects  not  to  participate.  The  amendment  conforms  the  existing 
tax  treatment  to  this  change  in  the  election  requirements  under  the  new 
Survivor  Benefit  Plan.  Thus,  where  a  serviceman  (or  former  service- 
man) does  not  elect  out  of  the  new  Survivor  Benefit  Plan  and  as  a 
result  receives  reduced  retired  pay.  the  amount  of  the  reduction  is  not 
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taxed  to  him.  Similar  conforming  amendments  are  also  made  to  other 
provisions  of  the  tax  laws. 

The  conference  substitute  includes  this  entire  provision  from  the 
Senate  amendment. 

Carl  D.  Perkins, 

Frank  Thompson, 

John  H.  Dent. 

Phillip  Burton, 

Albert  H.  Quie, 

John  N.  Erlenborn, 

Ronald  Sarasin, 
Managers  on  the  Part  of  the  House  as  to  Title  I  of  the  House  Bill. 

Al  Ullman, 

James  A.  Burke  of  Massachusetts, 
Martha  W.  Griffiths, 
Dan  Rostenkowski, 
h.  t.  schneebeli, 
Harold  R.  Collier, 
Joel  Broyhill  of  Virginia 
Managers  an  the  Part  of  the  House  as  to  Title  II  of  the  House  Bill. 

Russell  Long, 
Harrison  Williams, 
Jennings  Randolph, 
Gaylord  Nelson, 
Lloyd  Bentsen, 
J.  K.  Javits, 
Richard  Schweiker, 
Wallace  Bennett, 
Carl  T.  Curtis, 

Managers  on  the  Part  of  the  Senate. 
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[From  the  Congressional  Record — Senate,  Aug.  13,  1974] 

Submission  of  Conference  Report  on  the  Employee  Retirement 
and  Income  Security  Act  of  1974  (Kept.  No.  93-1090) 

Mr.  Williams  submitted  a  report  from  the  committee  of  confer- 
ence on  the  disagreeing  votes  of  the  two  Houses  on  the  amendment 
of  the  Senate  to  the  bill  (H.R.  2)  to  provide  for  pension  reform, 
which  was  ordered  to  be  printed. 

[The  conference  report  filed  by  Mr.  Williams  (S.  Kept.  93-1090) 
contained  the  same  language  as  the  conference  report  filed  in  the 
House  by  Mr.  Perkins  on  August  12  (H.  Rep.  93-1280),  the  text  of 
which  appears  on  pages  4277-4654.] 
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[From  the  Congressional  Record — House,  Aug.  20,  1974] 

Conference  Report  on  ILK.  2,  Employee  Retirement  Income 
Security  Act  of  1974 

Mr.  Dent.  Mr.  Speaker,  I  call  up  the  conference  report  on  the  bill 
( Il.li.  2),  Employee  Retirement  Income  Security  Act  of  1974.  and  ask 
unanimous  consent  that  the  statement  of  the  managers  be  read  in  lieu 
of  the  report. 

The  Clerk  read  the  title  of  the  bill. 

The  Speaker.  Is  there  objection  to  the  request  of  the  gentleman 
.from  Pennsylvania  ? 

There  was  no  objection. 

The  Clerk  read  the  statement. 

(For  conference  report  and  statement,  see  proceedings  of  the  House 
of  August  12. 1974,  p.  3923. ) 

Mr.  Dent  (during  the  reading).  Mr.  Speaker,  I  ask  unanimous  con- 
sent that  further  reading  of  the  statement  be  dispensed  with. 

The  Speaker.  Is  there  objection  to  the  request  of  the  gentleman  from 
Pennsylvania  ? 

There  was  no  objection. 

The  Speaker.  The  gentleman  from  Pennsylvania  is  recognized. 

Mr.  Dext.  Mr.  Speaker,  under  an  agreement,  I  will  take  15  minutes 
on  this  side.  Then,  I  will  yield  15  minutes  for  the  use  of  the  distin- 
guished chairman  of  the  Committee  on  Ways  and  Means,  Mr.  Ullman. 

jlr.  Speaker,  at  this  time  I  yield  such  time  as  he  may  consume  to 
the  gentleman  ,f rom  Kentucky  (Mr.  Perkins) . 

Mr.  Perkins.  Air.  Speaker,  first  let  me  compliment  the  distinguished 
members  of  the  subcommittee  headed  by  the  gentleman  from  Penn- 
sylvania (Mr.  Dent)  without  whose  single  efforts  over  the  years  this 
legislation  would  not  be  possible.  I  wish  to  strongly  commend  the 
minority  members  headed  by  the  gentleman  from  Illinois  (Mr.  Erl en- 
born),  as  well  as  the  members  of  the  Committee  on  Ways  and  Means 
headed  by  the  gentleman  from  Oregon  (Mr.  Ullman),  the  gentle- 
woman from  Michigan  (Mrs.  Griffiths),  the  minority  members  of  the 
Ways  and  Means  Committee  and  all  the  members  of  the  Standing 
and  Conference  Committees  who  have  made  a  contribution  to  one  of  the 
most  important  pieces  of  legislation  which  has  ever  been  brought  be- 
fore this  body. 

Mr.  Speaker,  I  have  been  in  the  Congress  some  25  years,  and  have 
received  literally  thousands  of  letters  which  I  have  in  my  files  from 
individuals  who  have  worked  in  the  coal  mines  and  were  never  able 
to  get  any  welfare  or  pension  benefits  from  the  United  Mine  Workers 
Welfare  and  Pension  Fund. 

I  am  talking  about  individuals  who  have  worked  more  than  10 
years.  15  years,  and  m  many  instances  '20  years  and  -25  years.  They 
have  been  denied  needed  benefits  because  of.  we  may  say.  arbitrary  and 
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hyper-technical  interpretations  of  collective  bargaining  agreements 
to  the  effect  that  if  they  were  not  working  on  such  and  such  days 
back  in  1946  and  1947.  they  were  just  eliminated  altogether  from  the 
pension  plan.  .    . 

This  no  longer  will  be  the  ease.  We  have  basic  minimum  pension 
rights  written  into  this  bill  which  should  have  been  encated  many. 
many  years  ago  to  protect  the  rights  of  working  people. 

Mr.  Speaker,  to  summarize  what  is  being  done  today  let  me  state- 
after  years  of  study  and  investigation,  hearings  and  debate,  after 
endless  hours  of  work,  pension  reform  legislation  of  an  historic  charac- 
ter is  almost  complete. 

Four  committees  of  the  Congress— the  Senate  Committees  on  Labor 
and  Public  Welfare  and  Finance  and  the  House  Committees  on  Ways 
and  Means  and  Education  and  Labor — joined  in  their  efforts  and 
have  contributed  meaningfully  of  their  experience  and  knowledge. 
These  committees  shared  in  a  most  unprecedented  effort,  together  with 
the  Joint  Committee  on  Internal  Revenue  Taxation,  to  produce  a 
bill  which  otherwise  would  have  been  impossible  of  achieving. 

In  one  sense,  the  purpose  of  this  conference  report  is  relatively 
simple.  It  is  designed  to  reduce  sharply  the  number  of  people  who 
pay  money  into  private  pension  plans  year  after  year  expecting  eventu- 
ally to  receive  retirement  income  only  to  have  their  hopes  dashed  and 
end  up  getting  nothing. 

It  is  the  aim  of  this  conference  report  to  make  pension  plans  more 
equitable  and  more  sound.  Workers  will  have  to  be  permitted  to  par- 
ticipate in  a  covered  pension  plan  within  a  reasonable  time  and  at  a 
reasonable  age.  Participating  workers  will  have  to  achieve  a  vested 
interest  after  limited  periods  of  service  with  an  employer.  Minimum 
funding  standards  will  go  a  long  way  toward  insuring  the  solvency  of 
pension  plans,  toward  insuring  that  when  a  worker  retires  there  will 
be  adequate  dollars  available  to  pay  his  pension.  The  adequacy  of  a 
pension  plan's  assets  will  be  insured  against  the  risk  of  termination 
by  insuring  the  unfunded  portion  of  the  benefits. 

The  conference  report  also  substantially  raises  the  minimum  stand- 
ards of  fiduciary  conduct  required  of  trustees,  administrators,  and 
others  dealing  with  retirement  plans  and  resources.  These  minimum 
standards  will  be  enforced  through  criminal  and  civil  sanctions.  In 
addition,  more  adequate  public  disclosure  of  a  plan's  administrative 
and  financial  affairs  will  henceforth  be  required. 

Mr.  Speaker,  while  this  is  a  most  important  piece  of  legislation,  it 
is  not  perfect. 

Very  likely  it  will  not,  at  least  in  the  short  run,  encourage  a  dra- 
matic increase  in  the  number  or  proportion  of  working  Americans 
who  are  covered  by  private  pension  plans,  and  substantially  less  than 
half  of  the  work  force  are  presently  covered. 

Mr.  Speaker,  this  pension  reform  legislation  is  of  critical  impor- 
tance to  the  congressional  district  in  eastern  Kentucky  which  it  is  my 
privilege  to  represent.  It  has  been  a  source  of  great  regret  to  me  over 
the  years  to  encounter  time  after  time  cases  of  miners  who  have  been 
denied  benefits  which  they  had  every  reason  to  expect  from  the  United 
Mine  Workers  welfare  and  retirement  plan. 

I  have  literally  hundreds  upon  hundreds  of  letters  in  my  files — 
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letters  seeking  my  assistance  because  of  denials  on  account  of  rigid, 
arbitrary,  and  unreasonable  eligibility  requirements. 

Recently  the  settlement  of  two  class  action  suits  against  the  welfare 
and  retirement  fund  of  the  United  Mine  Workers  confirmed  what 
many  of  us  had  believed  for  quite  sonic  time.  That  is.  that  the  eligi- 
bility standards  of  that  plan  being  administered  in  an  arbitrary  and 
capricious  fashion. 

U.S.  District  Judge  Gerhard  Gesell  had  even  earlier  upheld  charges 
of  mismanagement  brought  against  the  miners"  pension  fund  and  had 
forced  the  trustees  to  step  down. 

I  am  hopeful  that  this  legislation  will  take  a  giant  step  forward. 
not  only  in  making  welfare  and  pension  benefits  to  miners  adminis- 
tered in  a  fair  and  equitable  maimer  and  with  assurances  of  security, 
but  also  the  thousands  of  other  workers  in  other  fields  of  labor  who 
have  had  similar  unfortunate  experiences. 

As  I  have  stated,  the  bill  does  not  cover  everything  that  we  might 
desire  but  it  is  a  beginning  that  should  have  been  made  long  ago. 

The  vesting  requirement,  however  important,  may  only  insure  a 
minimum  level  of  payments.  The  conference  report  does  not  under- 
take to  raise  the  level  of  benefits  paid  under  existing  plans,  and  they 
are  often  much  too  meager. 

The  "rule  of  45,"  one  of  the  alternatives  among  the  three  vesting 
rules,  some  say  will  encourage  employers  to  hire  only  younger  work- 
ers, discriminating  against  older  workers  because  of  higher  costs 
implicit  in  this  plan.  We  hope  it  will  not  turn  out  that  way,  but  some 
are  genuinely  concerned. 

This  report  makes  no  pretense  of  reducing  the  tragic  impact  of 
inflation  on  pension  plans.  The  erosion  of  retirement  benefits  will 
continue  to  occur  until  we  as  a  nation  either  conquer  inflation  or  gain 
more  knowledge  than  we  have  now  on  how  its  effects  may  be  reduced 
for  our  Nation's  pensioners. 

No,  Mr.  Speaker,  this  bill  is  not  perfect,  and  it  may  be  that  in  the 
next  Congress  amendments  will  be  necessary.  On  a  bill  so  vastly  com- 
plicated some  consequences  are  almost  certainly  unforeseen  and  some 
problems  will  arise,  but  we  will  continue  vigorous  oversight  of  the 
act.  The  conferees  agreed  on  a  joint  task  force  effort  to  study  the 
impact  of  this  legislation  on  pension  plans  and  to  solve  a  number  of 
important  problems  on  which  we  have  far  too  little  information  on 
which  to  legislate  at  this  time. 

Mr.  Speaker,  this  legislation  involves  something  in  excess  of  30  mil- 
lion workers.  The  total  resources  of  pension  plans  are  estimated  to  be 
in  excess  of  81 50  billion.  That  amount  is  increasing  in  excess  of  $10 
billion  annually.  No  one  knows  exactly  how  many  pension  plans  there 
are:  and.  this  legislation  is  enormously  complex.  If  it  is  going  to  meet 
the  hopes  that  we  all  have  for  it,  both  the  Department  of  Labor  and 
the  Internal  Revenue  Service  are  going  to  need  to  expand  their  per- 
sonnel rolls  quickly  to  include  the  needed  lawyers,  accountants,  actu- 
aries, investment  advisers,  and  administrators. 

I  would  hope  that  the  labor  movement,  the  business,  banking  and 
financial  communities  will  assist  the  agencies  in  recruiting  the  first 
rate  people  that  are  needed  to  make  this  legislation  a  success.  I  would 
urge  also  that  the  utmost  cooperation  of  the  Civil  Service  Commis- 
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sion  and  the  Office  of  Management  and  Budget  are  going  to  be  needed 
if  a  team  is  going  to  be  put  together  that  will  effectively  carry  out  the 
intention  of  the  Congress  and  solve  the  many  problems  of  implemen- 
tation that  are  bound  to  occur  in  such  a  complicated  field. 

Mr.  Speaker,  I  would  be  remiss  if  I  did  not  again,  before  closing, 
commend  the  members  and  the  Staff  of  the  four  committees  and  the 
joint  committee  represented  on  this  conference.  They  have  worked 
together  in  a  spirit  of  determination  and  cooperation  and  have  solved 
problems  of  enormous  complexity  involving  strongly  felt  and  differ- 
ing views.  They  have  achieved,  I  think,  a  result  of  which  both  bodies 
can  be  enormously  proud. 

Mr.  Speaker,  1  would  like  to  ask  the  distinguished  gentleman  from 
Pennsylvania  one  question: 

Section  4082(c)(2)  of  the  act  provides  that  the  Pension  Benefit 
Guaranty  Corporation  will  have  discretion,  subject  to  certain  limita- 
tions, to  provide  termination  insurance  to  a  multi-employer  plan  which 
terminates  after  the  date  of  enactment  and  before  January  1,  1978. 
For  this  purpose,  will  the  discretionary  authority  of  the  corporation 
extend  to  partial  termination  as  well  as  to  complete  terminations  of  a 
plan  ? 

Mr.  Dent.  The  answer  to  that  is  "Yes."  In  the  pension  field,  the  term 
"termination"  has  been  defined  by  Treasury  regulations  for  many 
years  to  include  both  partial  and  complete  terminations — Treasury 
Regulation  section  1.401-6(b)  (2).  In  accordance  with  this  usage,  ref- 
erences to  termination  in  section  4082(c)(2)  of  the  act  would  also 
refer  to  either  a  complete  or  partial  termination. 

Mr.  Perkins.  Mr.  Speaker,  I  wonder  whether  the  gentleman  from 
Pennsylvania  will  please  answer  this  question:  In  developing  regula- 
tions to  determine  "hours  of  service''  as  set  forth  in  section  202(a)  (3) 
(C),  will  the  Secretary  be  able  to  take  into  account  the  recordkeeping 
problems  of  individual  plans  or  industries  '. 

Mr.  Dext.  The  answer  to  that,  as  I  think  both  the  chairman  of  the 
Committee  on  Ways  and  Means  and  I  agree,  is  that  it  is  contemplated 
that  in  applying  the  standard  of  1.000  hours  of  service  as  constitut- 
ing a  year  of  service  the  regulations  will  recognize  various  alternative 
methods  of  computing  hours  of  service  to  take  into  account  the  pecu- 
liar problems  of  different  plans  or  industries.  For  example,  in  some 
industries  correct  records  of  hours  worked  may  be  difficult  to  obtain, 
but  the  equivalent  of  "hours  of  service"  can  be  arrived  at  from  data 
concerning  the  earnings  of  workers. 

Mr.  Speaker,  I  yield  such  time  as  he  may  consume  to  the  gentleman 
from  Xew  York  (Air.  Biaggi). 

(Mr.  Biaggi  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Biaggi.  Mr.  Speaker,  I  would  like  to  take  this  opportunity  to 
congratulate  the  chairman  of  this  subcommittee,  the  gentleman  from 
Pennsylvania  (Mr.  Dent).  I  know  the  work  that  he-has  done  in  con- 
nection with  this  monumental  legislation.  Rightfully  called  the  Dent 
bill,  it  is  a  bill  which,  when  enacted  into  law  and  signed  by  the  Presi- 
dent, will  go  down  as  one  of  the  milestones  in  congressional  legislative 
activities. 

The  gentleman  from  Pennsylvania  has  labored  7  long  years  and  he 
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has  provided  a  long-overdue  answer  to  the  problems  of  pension  rights 
that  have  existed  over  the  years  for  the  working  man  of  America. 

I  am  delighted  to  have  served  on  the  Pension  Task  Force  and  to  have 
been  associated  with  the  gentleman  from  Pennsylvania  on  the  develop- 
ment of  this  bill. 

Mr.  Speaker.  I  rise  to  offer  my  strong  and  enthusiastic  support  for 
the  conference  report  to  H.R.  2,  the  Pension  Reform  Act.  This  is  in- 
deed an  historic  day  in  the  Congress  for  we  are  about  to  pass  one  of  the 
most  important  pieces  of  legislation  ever  for  the  working  men  and 
women  of  this  Xation. 

The  benefits  of  this  legislation  for  some  70  million  working  men  and 
women  will  be  far  reaching  and  profound.  Workers  are  receiving  their 
own  version  of  an  emancipation  proclamation.  The  Pension  Reform 
Act  will  save  the  American  worker  from  economic  anxiety  and  uncer- 
tainty which  in  the  past  has  accompanied  retirement.  It  will  free  work- 
ers from  servitude  to  unscrupulous  employers,  who  seek  to  deprive 
their  employees  of  the  fundamental  right  to  a  pension. 

I  am  personally  proud  on  this  important  occasion.  Proud  in  the  sense 
of  having  been  a  cosponsor  of  this  legislation  as  well  as  a  member  of 
the  Pension  Task  Force  which  deliberated  on  the  language  of  this  bill. 
It  is  a  day  when  all  of  us  who  worked  so  diligently  and  tediously  on 
this  bill  should  be  proud,  for  the  final  version  we  are  considering  today 
is  an  excellent  piece  of  legislation. 

H.R.  2.  while  extremely  complex,  has  one  underlying  theme.  It  is  a 
piece  of  legislation  designed  to  protect  and  expand  the  rights  of  all 
workers  to  a  pension.  It  sets  no  geographic,  social  or  economic  stipula- 
tions, but  instead  seeks  to  cover  the  gamut  of  working  people  under  its 
provisions. 

I  would  like  to  discuss  what  I  consider  to  be  the  key  points  in  this 
landmark  piece  of  legislation. 

The  act  makes  it  very  clear  that  a  person  need  not  endure  the  long 
time  periods  of  today  before  he  becomes  eligible  for  pension  coverage. 
Under  the  terms  of  the  bill,  any  employee  who  is  at  least  25  years  of 
age  with  1  year  of  service  will  now  be  eligible  for  a  company  pension 
plan. 

Strong  vesting  rules  are  also  contained  in  this  bill,  which  will  allow 
the  average  worker  greater  flexibility  in  his  efforts  to  achieve  the  high- 
est level  of  economic  security.  By  the  imposition  of  these  new  rules,  no 
longer  will  it  be  necessary  for  an  employee  to  lose  his  pension  rights, 
merely  because  he  goes  to  another  job. 

Companies  must  choose  between  one  of  three  vesting  rules.  The  first 
would  allow  100  percent  vesting  after  10  years  of  covered  service;  the 
second  would  allow  25  percent  vesting  after  5  years  of  covered  service 
with  5  percent  additional  vesting  for  each  year  of  service  between  the 
6th  and  10th  years,  and  10  percent  additional  vesting  for  the  11th 
through  the  15th  years:  and  the  third  would  allow  50  percent  vesting 
when  age  plus  covered  service  equals  45.  with  10  percent  increases  each 
year  until  100  percent  is  achieved.  These  new  rules,  although  somewhat 
confusing  have  one  lucid  theme :  they  are  designed  to  insure  that  the 
worker  will  gain  pension  rights  for  his  years  of  work. 

The  next  important  feature  of  this  bill  is  the  funding  section.  There 
can  be  no  security  in  a  pension  plan  if  it  is  not  funded  properly.  Im- 
proper funding  whether  arising  through  inexcusable  ignorance  or  out- 


4661 

right  fraud  leads  to  bankruptcy  with  the  worker  being  the  ultimate 
loser.  This  injustice  will  be  eliminated  by  the  act  to  insure  pension 
solvency  and  protect  the  worker. 

I  am  pleased  to  see  that  the  strong  House  language  on  fiduciary  re- 
sponsibility is  continued  in  the  final  version.  There  must  be  provisions 
to  insure  fair  handling  of  a  worker's  money  for  if  pensions  are  to  be 
equitable  and  honest  the  rules  on  disclosures  of  all  information  relat- 
ing to  pension  funds  must  be  very  strict  and  explicit.  This  is  the  only 
way  to  prevent  abuses  in  the  pension  system.  Without  it  there  is  no 
protection.  Not  only  does  the  act  require  full  disclosures  about  pension 
plans,  but  it  also  makes  the  parties  managing  the  fund  personally 
liable  for  their  actions. 

The  requirement  for  funding,  vesting,  fiduciary  responsibilities  and 
disclosures  will  go  a  long  way  toward  making  plans  safe,  fair,  and  se- 
cure. There  remains  the  risk  that  the  employer  company  will  go  out  of 
business,  or  be  bought  by  or  merged  with  another  company.  This  one 
problem  more  than  anything  else  causes  great  disillusionment  and 
anger  among  workers.  Once  a  company  goes  out  of  business,  each  of  its 
employees  lose  their  pension  rights  no  matter  what  their  length  of 
service  might  be.  There  was  an  example  in  New  York  where  the  Rhein- 
gold  Beer  Co.  went  bankrupt  and  workers  with  as  much  as  25  and  30 
years  of  service  lost  their  pensions. 

The  termination  insurance  program  contained  in  this  bill  will  put 
an  effective  end  to  this  scandal.  Its  operation  is  simple.  A  company  is 
required  to  pay  insurance  premiums  on  its  unfunded  liabilities  to  an 
insurance  program  administered  by  the  Secretary  of  Labor.  If  the 
company  becomes  insolvent,  the  insurance  program  pays  the  worker 
his  pension  under  any  and  all  circumstances.  This  guarantee  means 
that  never  again  will  the  worker  lose  what  is  his  by  right.  It  goes  a 
long  way  toward  making  retirement  the  truly  safe  haven  it  should 
be  for  those  who  have  worked  hard  all  their  lives. 

Mr.  Speaker,  a  long  but  constructive  and  important  legislative 
episode  is  about  to  end  with  the  passage  of  this  report.  The  end  result 
will  be  that  the  American  worker  can  at  long  last  look  beyond  his 
working  days  to  economic  security  and  happiness. 

This  Nation  was  founded  by  those  who  believed  in  and  practiced 
the  concept  of  hard  work.  Our  growth  and  success  as  a  nation  has  been 
dependent  on  millions  of  Americans  continuing  this  principle  for  the 
common  good  of  this  Xation.  Yet  hard  work  did  not  always  guarantee 
economic  security,  but  today  we  are  seeking  to  change  this. 

With  the  passage  of  this  bill  we  will  have  completed  the  second 
important  legislative  accomplishment  for  the  workers  of  this  Nation. 
This  first  was  the  minimum  wage  law  which  increased  hourly  salaries 
for  over  50  million  Americans.  Now  this  bill  provides  these  and  other 
Americans  with  security  in  their  later  years.  We  must  show  to  the 
American  worker  that  hard  work  remains  a  virtue — one  which  is 
needed  to  make  America  strong. 

Mr.  Qute.  Mr.  Speaker,  I  yield  myself  1  minute. 

Mr.  Speaker,  I  want  to  take  this  moment  to  commend  my  colleagues 
who  worked  so  hard  on  putting  together  H.R.  2,  the  pension  bill. 

The  gentleman  from  Pennsylvania  (Mr.  Dent)  on  the  Committee 
on  Education  and  Labor,  and  the  gentleman  from  Illinois  (Mr.  Erlen- 
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born)  did  the  most  work.  I  want  to  also  commend  the  gentleman  from 
Pennsylvania  (Mr.  Schneebeli)  and  the  gentleman  from  Oregon  (Mr. 
Ullman)  on  the  Committee  on  Ways  and  Means.  However,  let  me 
especially  thank  my  colleague,  the  gentleman  from  Illinois  (Mr.  Er- 
lenborn) who  undertook  the  in-depth  study  of  a  very  complicated 
piece  of  legislation. 

On  our  side  of  the  aisle  I  would  say  that  nobody  comes  close  to  him. 
In  fact,  one  can  put  the  composite  of  all  the  Members  on  our  side 
together,  and  that  composite  would  not  compare  with  respect  to  the 
knowledge  and  the  contribution  that  the  gentleman  from  Illinois 
(Mr.  Erlenborn)  has  made.  He  has  an  in-depth  understanding  of  this 
as  few  oilier  individuals  have.  The  time  he  has  put  into  this  work  I 
think  is  commendable,  and  the  other  Members  of  Congress  who  have 
developed  this  kind  of  expertise  are  to  be  commended  as  well. 

I  believe,  Mr.  Speaker,  that  this  is  the  kind  of  service  that  we  should 
expect  from  Members  of  this  House. 

Mr.  Speaker.  I  yield  the  remainder  of  my  time,  or  14  minutes,  to  the 
gentleman  from  Illinois  and  15  minutes  to  the  gentleman  from  Penn- 
sylvania. 

*  Mr.  Erlenborn.  Mr.  Speaker,  I  yield  myself  7  minutes. 
(Mr.  Erlenborn  asked  and  was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  Erlexborx.  Mr.  Speaker,  this  is.  in  my  opinion,  a  red  letter  day 
for  many  Members  of  the  House  and  many  people  across  this  country, 
both  employees  and  employers.  This  is.  I  believe,  legislation  which  will 
go  down  as,  if  not  the  most  important  work  of  this  Congress,  at  least 
among  the  most  important  bills  that  this  Congress  has  had  an  oppor- 
tunity to  consider. 

Mr.  Speaker,  it  has  been  a  long  and  rocky  road  we  have  traveled 
reaching  this  point  today.  There  was  very  little  agreement  some  7 
years  ago  when  the  gentleman  from  Pennsylvania  (Mr.  Dent)  be- 
came one  of  the  leaders  in  proposing  reform  of  our  pension  system 
through  legislation  at  the  Federal  level.  Until  that  time  there  was 
little  in  the  way  of  Federal  legislation  regulating  the  private  pen- 
sion system.  Much  resistance  was  apparent  at  the  outset. 

The  gentleman  from  Pennsylvania  (Mr.  Dent)  has  persevered,  and 
I  think  that  he  has  learned  a  lot  in  the  intervening  years.  He  certainly 
has  taught  some  of  us  a  good  deal  over  that  course  of  time. 

Just  a  few  years  ago  the  gentleman  from  Pennsylvania  and  I  ap- 
peared to  be  quite  far  apart  in  our  thinking  on  this  legislation.  How- 
ever, I  am  happy  to  say  that  in  the  last  year  and  a  half  or  two  years 
we  have  come  to  almost  total  agreement. 

Mr.  Speaker,  this  is  a  long,  complex,  and  technical  bill.  1  do  not  think 
that  any  Member  would  have  time  in  the  hour  that  is  available  to  all  of 
us  to  explain  it  thoroughly.  I  will  say  that  the  result  of  the  conference 
was  to  endorse  the  work  of  the  House.  In  most  respects  the  conferees 
adopted  the  provisions  of  H.E.  2  as  it  passed  the  House. 

H.R.  '2  as  it  passed  the  House  was  the  product  of  compromise.  So  I 
think  this  is  really  the  best  that  can  be  achieved  in  the  legislative 
system. 

"  The  bill  touches  on  many  areas  in  the  field  of  private  pensions.  First 
of  all,  it  provides  minimum  standards  for  those  who  are  employed  by  a 
company  operating  a  private  pension  plan  governing  when  they  may 
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be  able  to  participate  in  that  pension  plan.  It  establishes  minimum 
standards  for  vesting. 

As  some  Members  may  recall,  in  the  House  we  approved  three  mini- 
mum standards  for  vesting.  The  conferees  agreed  to  these  three 
standards. 

The  bill  provides  minimum  funding  standards  so  that  the  promise  of 
a  pension  bill  be  backed  up  by  putting  money  in  the  pension  fund  in  an 
orderly  fashion.  It  provides  for  the  first  time  Federal  fiduciary  stand- 
ards so  that  those  who  are  in  the  position  of  a  fiduciary  will  have  clear 
standards  to  follow,  as  written  into  this  law.  It  provides  for  reporting 
of  important  information  from  the  pension  plans  to  the  Federal  Gov- 
ernment, where  it  will  be  available  to  those  who  need  such  information 
to  determine  whether  the  plan  is  being  managed  properly. 

It  provides  for  meaningful  disclosure  to  the  participants  so  that  they 
may  know  what  their  rights  are  and  what  rights  have  been  accrued 
and,  in  the  event  of  termination,  whether  they  have  vested  rights  and 
how  they  may  perfect  those  rights  when  they  reach  retirement  age. 

One  feature  which  had  been  widely  discussed  has  not  been  included 
in  the  report — and  I  think  rightly  so — and  that  is  portability.  The 
portability  feature,  as  passed  by  the  other  body,  was  not  true  port- 
ability, as  understood  by  most,  in  any  event.  Portability,  as  contained 
in  the  bill  passed  by  the  other  body,  would  allow  a  person,  if  the  plan 
provided  for  cashing-out  vested  benefits  upon  termination  and  he 
could  put  those  proceeds  of  the  cashing-out  in  a  central  portability 
fund. 

The  conferees  did  not  agree  to  the  central  portability  fund.  How- 
ever, I  think  we  did  agree  to  something  that  would  be  more  meaning- 
ful and  more  helpful  to  the  individual  worker.  We  have  provided,  in 
lieu  of  the  central  portability  fund,  that  the  rights  that  might  be 
cashed  out  could  be  placed  by  the  employee  in  an  individual  retire- 
ment account.  This  could  be  done  in  the  fashion  of  a  tax-free  roll- 
over so  there  would  not  be  any  adverse  tax  consequences  to  the  em- 
ployee. I  think  this  is  the  best  that  we  can  furnish  to  the  employees 
in  the  field  of  portability. 

I  was  not  in  total  agreement  with  the  gentleman  from  Pennsyl- 
vania (Mr.  Dent)  when  the  bill  passed  the  House.  The  Members 
may  recall  the  two  items  that  bothered  me  were  jurisdiction  and  ter- 
mination insurance.  I  am  happy  to  report  that  the  conference 
did  resolve  the  problem  of  jurisdiction  in  a  fashion  that  I  think  was 
very  responsible.  We  spelled  out  clear  jurisdictional  guidelines  for 
both  the  Department  of  Labor  and  the  Treasury  Department  so  that 
in  most  instances  plan  participants  and  those  who  are  managers 
of  pension  plans  will  know  where  to  go  for  approval  of  a  plan  and 
where  to  go  for  the  enforcement  of  individual  rights. 

Lastly,  although  it  is  not  in  title  I,  which  was  the  jurisdiction  of 
our  Committee  on  Education  and  Labor,  I  am  very  pleased  that  in 
Title  II  we  do  have  the  provision  for  the  creation  of  individual  re- 
tirement accounts.  I  think  this  finally  provides  equity  for  those  who 
are  not  self  employed,  and  therefore  cannot  take  advantage  of  H.R. 
10,  or  the  Keogh  plan,  and  yet  are  not  employed  by  an  employer  who 
furnishes  them  a  company  plan. 

The  individual  retirement  account  provided  for  in  this  bill  will 
allow  those  who  are  not  self  employed  to  establish  on  a  tax-free  basis 
a  fund  for  their  own  retirement.  I  think  that  this  provides,  as  I  say, 
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equity,  because  the  tax  laws  in  the  past  have  taken  care  of  others, 
and  not  the  individual  who  is  not  self  employed  and  does  not  have 
access  to  a  company  sponsored  private  plan. 

Mr.  Speaker,  I  think  it  is  a  good  conference  report,  and  I  hope  it  is 
unanimously  approved. 

Mr.  Dent.  Mr.  Speaker,  I  yield  2  minutes  to  the  gentleman  from 
Xew  .Jersey  (Mr.  Thompson). 

(Mr.  Thompson  of  New  Jersey  asked  and  was  given  permission 
to  revise  and  extend  his  remarks.) 

Mr.  Thompson  of  New  Jersey.  Mr.  Speaker.  I  rise  in  support  of 
the  report  of  the  conference  committee  on  H.K.  2.  Having  served  on 
the  conference  committee  and  having  been  privileged  to  participate 
in  the  momentous  decisions  embodied  in  this  report.  I  feel  we  have 
an  obligation  to  the  millions  of  workers  who  will  benefit  from  this 
legislation.  We  must  approve  the  report  of  the  conferees  and.  follow- 
ing what  I  hope  will  be  speedy  action  by  the  Senate,  send  this  legisla- 
tion to  the  President  for  his  signature. 

As  we  are  too  well  aware,  this  effort  to  secure  protection  for  em- 
ployees' private  pension  rights  has  followed  a  long  and  tortuous  path 
through  this  House  as  well  as  the  other  body.  In  part,  our  difficulties 
have  stemmed  from  the  enormous  complexity  of  the  field  to  be  regu- 
lated, as  well  as  the  recent  political  uncertainty  surrounding  the  execu- 
tive branch.  I  think  that  our  success  in  dealing  with  this  bill,  in  the 
face  of  these  obstacles,  offers  new  evidence  of  the  continued  vitality 
of  the  legislative  branch.  As  a  member  of  the  Committee  on  Educa- 
tion and  Labor,  it  has  been  my  privilege  to  follow  the  leadership  of 
my  esteemed  colleague  from  Pennsylvania  (Mr.  Dent)  and  our  chair- 
man, my  good  friend  from  Kentucky  ( Mr.  Perkins) .  on  this  important 
piece  of  legislation.  Their  ceaseless  efforts  as  spokesmen  for  our  com- 
mittee have  had  my  full  support  and  I  hope  they  will  accept  my  con- 
gratulations on  behalf  of  millions  of  working  men  and  women  for  a 
job  well  done. 

Having  helped  in  the  task  of  working  through  the  complexities  of 
the  conference  report.  I  am  proud  to  say  that  I  believe  we  have  recon- 
ciled the  competing  interests  of  participants  and  pension  plan  spon- 
sors in  a  way  that  speeds  the  protection  of  the  new  standards  without 
creating  undue  financial  dislocation  or  immediate  disruption  of  exist- 
ing pension  plans.  By  way  of  explanation.  I  would  draw  the  attention 
of  my  colleagues  to  the  provisions  dealing  with  the  effective  dates  for 
the  vesting,  participation  and  eligibility  provisions  contained  in  part 
2  of  title  I.  Under  the  conference  substitute  the  provisions  with  re- 
spect to  participation  and  vesting  will  apply  to  new  pension  plans  in 
plan  years  beginning  after  the  date  of  enactment  of  the  conference 
report.  For  pension  plans  in  existence  on  January  1.  1074.  the  general 
effective  date  of  the  participation  and  vesting  provisions  is  to  be 
plan  years  beginning  after  December  31, 1075. 

Moreover,  the  general  effective  date  of  plan  years  beginning  after 
December  31,  1075.  applies  in  the  case  of  collectively  bargained  plans 
in  the  same  manner  as  in  the  case  of  unilateral  plans.  However,  in 
order  that  the  opening  up  of  a  contract  to  comply  with  the  require- 
ments of  this  bill  will  not  require  negotiations  with  respect  to  other 
matters,  the  conference  substitute  provides  that  a  collective  bargaining 
contract,  in  existence  on  January  1.  1074.  which  does  not  expire  until 
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after  the  general  effective  date  for  existing  plans,  may  be  reopened 
solely  for  the  purpose  of  allowing  the  plan  to  meet  the  requirements 
of  this  bill,  without  having  to  be  opened  for  any  other  purpose. 

Additionally.  I  would  like  to  focus  for  a  moment  on  what  I  believe 
to  be  the  most  important  provision  of  the  bill,  termination  insurance. 
In  conjunction  with  the  new  minimum  resting  and  funding  standards 
which  will  substantially  reduce  the  risk  of  benefit  loss  on  plan  ter- 
mination, the  insurance  provisions  will  guarantee  the  payment  of 
benefits  to  all  participants.  In  a  recent  study  commissioned  by  the 
Departments  of  Labor  and  Treasury  for  the  year  1072.  it  was  dis- 
covered that  1.227  pension  plans  terminated  involving  42.000  partici- 
pants, of  whom  19,500  persons  in  546  plans  lost  benefits.  Of  those 
19,500  participants  who  suffered  benefit  losses.  8,500  were  either  re- 
tired, eligible  to  retire  or  fully  vested.  The  total  benefit  losses  amounted 
to  more  than  $48.7  million,  of  which  $34.4  million  would  have  gone 
to  those  in  the  retired,  eligible  to  retire  or  fully  vested  categories. 

In  my  own  district,  the  Eoebling  plant  of  the  Colorado  Fuel  and 
Iron  Co.  was  closed  June  30  thereby  thrusting  almost  1,400  men  and 
women  into  the  ranks  of  the  unemployed.  Many  of  these  employees 
had  30  to  35  years  of  service  in  the  plant  and  have  chosen  to  retire. 
Although  the  plant  ceased  operation  June  30,  the  pension  plan  for 
those  employees  continues  in  existence.  The  conference  substitute 
covers  all  pension  plant  terminations  of  single  employer  plans  occur- 
ring after  July  1.  1074.  Inasmuch  as  the  Roebling  pension  plan  was 
not  terminated  prior  to  July  1. 197-4.  within  the  meaning  of  the  term  as 
used  in  the  conference  report,  the  plant  and  its  employees  are  covered 
by  the  reinsurance  provision  in  title  IV. 

Mr.  Speaker,  on  behalf  of  millions  of  American  working  men  and 
women.  I  urge  a  favorable  vote  on  the  conference  report. 

Mr.  Dent.  Mr.  Speaker,  I  yield  myself  such  time  as  I  may  consume. 

(Mr.  Dent  asked  and  was  given  permission  to  revise  and  extend 
his  remarks. ) 

Mr.  Dent.  Mr.  Speaker,  I  would  be  very  remiss  at  this  point  if  I 
did  not  acknowledge  the  aid  and  the  help  of  the  gentleman  who  is 
the  ranking  member  on  this  committee,  the  gentleman  from  Illinois 
(Mr.  Erlenborn).  I  want  the  House  to  know  that  without  his  efforts 
and  his  understanding  and  his  complete  cooperation  it  would  not  be 
possible  for  this  House  today  to  vote  on  a  piece  of  legislation  that  I 
believe  goes  a  long  way  toward  correcting  the  many  faults  and  errors 
that  were  in  the  original  pension  system  in  this  country. 

The  gentleman  from  Illinois  (Mr.  Erlenborn),  was  a  great  advocate 
of  what  I  think  is  one  of  the  greatest  reforms  in  the  whole  bill.  The 
gentleman  insisted  from  the  very  beginning  that  a  complete  and  full 
disclosure  of  a  pension  participant's  standing  within  that  pension  plan 
be  made  available,  and  that  it  should  be  written  in  such  a  way  that 
individuals  would  understand  exactly  what  his  position  was.  what  his 
entitlement  was.  and  exactly  where  he  stood  at  the  moment  of  his 
inquiry. 

This,  to  my  mind,  is  one  of  the  cornerstones  of  reform,  because  when 
we  started  out  we  started  out  with  only  one  aim  in  view  and  that  was 
to  give  to  a  pension  participant  his  entitlements  under  the  contract 
of  the  pension  plan  he  belonged  to.  In  this  whole  program  we  have 
come  before  this  House,  both  Mr.  Erlenborn  and  myself,  have  said 
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that  we  do  not  expect  to  bring  forth  a  perfect  vehicle.  We  know  that 
there  will  be  many  trials  and  errors  in  its  interpretation  and  in  its 
administration,  but  we  have  also  promised  the  House  that  if  and  when 
these  particular  problems  crop  up  we  will  come  to  the  House  jointly 
and  help  in  trying  to  resolve  the  problems  in  favor  of  a  perfect  work- 
ing pension  system  in  the  United  States. 

I  want  to  also  compliment  the  gentleman  from  Oregon,  the  chair- 
man of  the  Committee  on  Ways  and  Means,  who  has  worked  hand-in- 
hand  diligently  and  with  his  able  staff  has  contributed  a  great  deal 
to  what  I  think  is  the  first  time  in  history  where  four  subcommittees 
have  joined  in  one  piece  of  legislation  and  have  come  out  together 
unanimously  for  that  piece  of  legislation.  Mr.  Ullman  deserves  the 
gratitude  of  this  House,  as  well  as  Mr.  Erlenborn  and  all  the  members 
of  the  four  committees,  for  the  work  that  they  have  done,  and  T  cannot 
pass  this  moment  up  without  saying  to  the  Members  that  our  chair- 
man of  the  full  committee.  Mr.  Perkins,  has  been  outstanding.  He  has 
allowed  this  committee  to  work  its  will  with  encouragement  and  advice 
and  counsel  when  we  needed. 

At  this  time.  Mr.  Speaker.  I  should  like  to  take  this  opportunity  to 
reiterate  my  regard  and  respect  for  all  of  the  members  of  the  commit- 
tee and  the  conferees. 

I  advise  every  Member  of  Congress  to  read  the  report  well  so  that 
he  will  be  able  to  answer  the  many  questions  that  I  know  he  will  be 
asked  when  he  gets  back  in  his  own  district. 

The  mail  that  is  coming  into  my  office,  if  that  is  any  indication, 
indicates  the  Members  are  going  to  receive  a  great  number  of  inquiries 
on  this  legislation.  Our  committee  stands  ready  to  give  the  Members 
all  of  the  cooperation  we  can  in  order  to  make  their  task  of  answering 
these  questions  easier.  We  know  they  will  come,  for  the  simple  reason 
that  this  is  an  intricate  piece  of  legislation,  it  is  landmark  legislation. 
it  is  the  first  time  in  the  history  of  this  country  we  have  stepped  into 
a  private  pension  system,  most  of  it  negotiated  between  employers  and 
employees.  In  the  early  beginning  we  were  told  that  this  Avas  not  a 
proper  matter  for  legislation. 

However,  as  time  went  on  and  as  thousands,  yes.  millions,  of  workers 
lost  their  rights  under  the  present  system  of  private  pensions  in  the 
United  States,  more  and  more  individuals  in  the  banking  field,  the 
investment  field,  the  insurance  field,  the  actuaries  and  trustee  groups, 
and  individual  members  of  local  plans,  officers  of  those  plans,  in  fact, 
employers  all  over  the  United  States  came  to  the  door  of  our 
committee. 

I  must  compliment  at  this  time  the  task  force  that  we  put  together, 
Mr.  Erlenborn  and  myself,  and  the  two  directors  whom  we  named,  who 
have  diligently  worked  entirely  on  the  contents  of  the  legislation  with- 
out friend  or  favor  to  anybody.  They  worked  diligently  to  <rQt  legisla- 
tion before  this  Congress  that  will  do.  as  I  said,  what  we  started  out 
to  do:  to  make  sure  that  all  the  monevs  put  into  any  pension  plan  for 
or  on  behalf  of  or  directly  by  the  participant  are  guaranteed  to  him  at 
some  point  in  time  and  that  he  will  receive  that  money  and  its  earnings 
as  his  contribution  toward  his  retirement. 

If  we  work  together  in  the  future  as  we  have  now,  we  will  be  able 
to  iron  out  the  problems. 
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I  want  to  say  to  the  Members  that  I  am  gratified  at  this  moment  that 
I  found  so  many  willing  workers,  so  many  willing  helpers  who,  like 
myself,  started  in  this  field  very  green.  Very  few  of  us  had  any 
knowledge  whatsoever  of  the  100-and-soine-odd  thousand  plans,  it  is 
to  the  credit  of  our  committee  that  we  were  able  to  come  here  with 
legislation  wherein  all  injuries  are  kept  to  a  bare  minimum.  To  the 
extent  injuries  are  discovered,  I  guarantee  the  Members  that  we  will 
come  before  them  to  correct  that  injur  v. 

It  was  not  our  intent  to  injure  the  private  system.  We  were  abso- 
lutely determined  that  we  would  strengthen  the  private  pension 
S}Tstem,  because  with  the  private  pension  system  and  social  security 
we  will  be  able  to  make  life  compatible  for  those  who  retire  at  65  or 
older. 

Mr.  Speaker,  I  would  like  to  take  this  opportunity  to  express  my 
gratitude  to  my  fellow  conferees  and  their  respective  stalfs  who  have 
labored  so  long  to  work  out  the  details  of  our  conference  report  on 
H.K.  2.  What  we  have  before  us  today  is  the  product  of  20  meetings 
of  the  conference  committee  and  interminable  hours  of  work  by  staff. 
The  chairman  of  the  Committee  on  Education  and  Labor,  the  gentle- 
man from  Kentucky  (Mr.  Perkins)  has  once  again  demonstrated  those 
qualities  of  leadership  which  have  marked  his  distinguished  career. 
Additionally,  I  would  like  to  note  the  tireless  efforts  of  the  gentleman 
from  Oregon  (Mr.  Ullman)  who  never  once  waivered  in  his  dedica- 
tion to  resolving  the  differences  between  the  Senate  and  House 
measures. 

I  am  sure  that  none  will  be  surprised  to  find  that  I  support  this  con- 
ference report,  but  my  enthusiasm  for  this  legislation  cannot  be  con- 
tained by  so  simple  a  term.  I  have  been  engaged  in  a  number  o,f  legis- 
lative battles  in  my  time,  many  of  them  right  here  in  this  Chamber, 
none  were  more  important  than  the  initial  fight  to  protect  the  retire- 
ment security  of  workers  and  none  have  resulted  in  so  fair  a  conclu- 
sion. Perhaps  I  anticipate  too  much  in  expecting  the  House  to  agree 
to  this  conference  report,  but  I  think  not.  We  have  before  us  the 
embodiment  of  the  aspirations  of  millions  of  Americans.  I  cannot 
believe  that  this  body  would  impede  the  speedy  realization  of  those 
legitimate  dreams  of  financial  security. 

I  will  not  pretend  that  some  do  not  criticize  this  report.  As  is  always 
the  case  with  those  of  us  who  choose  to  .follow  a  path  midway  between 
unrealistically  fanciful  solutions  and  "do  nothing,"  some  will  say  we 
have  gone  too  far  and  others  will  say  that  we  have  done  too  little. 
With  respect  to  those  who  counsel  no  action  to  relieve  the  plight  of 
retired  workers,  I  have  only  a  profound  sense  of  loss.  They  will  never 
experience  the  sense  of  fellowship  that  is  our  reward  when  we  are 
able  to  relieve  the  fears  and  misery  that  afflict  other  human  beings. 

To  those  who  decry  our  efforts  as  inadequate  or  in  the  words  of  a 
recent  press  release  by  Mr.  Ralph  Nader  "a  terrible  disappointment,"  I 
would  join  my  distinguished  colleague  from  Illinois  (Mr.  Erlenborn) 
in  likening  them  to  the  man,  who  standing  by  the  sea  with  eyes  cast 
heavenward,  complained  "and  another  thing  Lord  there's  too  much 
salt  in  the  water." 

To  those  who,  recognizing  the  wisdom  of  the  middle  course,  none- 
theless find  fault  with  our  report,  I  promise  to  continue  to  fight  for  im- 
provements in  the  retirement  security  offered  by  private  plans.  I  am 
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not  convinced  that  the  provisions  contained  in  our  conference  report 
are  a  penultimate  solution  to  all  the  problems  of  retirement  security 
for  our  work  force,  but  it  is  a  grand  beginning.  There  are  problems  not 
contemplated  in  its  provisions  and  we  will  be  busy  for  many  years 
attacking  those  problems,  as  well  as  strengthening  the  standards  we 
will  be  voting  on  today. 

We  have  within  our  grasp  a  victory  of  historic  proportions  for  those 
working  men  and  women  whose  efforts  fuel  our  economy.  For  the  first 
time  they  will  enjoy  the  protection  of  minimum  Federal  standards  in 
five  areas. 

Minimum  vesting  standards:  Partial  retirement  benefits  will  be 
earned  even  by  those  who  serve  less  than  full  careers  with  employers. 

Currently,  the  vast  majority  of  those  covered  by  private  pension 
plans  can  have  no  protection  against  forfeiture  of  their  accrued  bene- 
fits, in  the  event  they  leave  coverage  before  attaining  retirement  age 
or  fulfilling  stringent  minimum  service  requirements  extending  in 
some  cases  to  as  long  as  30  years. 

Minimum  funding  standards:  Defined  benefits  will  be  required  to  be 
funded  currently  as  they  accrue  and  past  service  credits  will  be  amor- 
tized over  reasonably  short  periods  of  time.  These  new  requirements 
will  help  prevent  the  accrual  of  benefits  without  concurrent  payments 
into  the  plan  to  pay  those  benefits  when  they  come  due. 

Termination,  insurance:  Defined  benefit  plans  will  be  covered  by 
insurance  to  protect  participants  against  the  loss  of  benefits  on  account 
of  plan  terminations  prior  to  completion  of  the  funding  cycle. 

This  provision  will  provide  a  backup  guarantee  to  every  pension 
plan  that,  regardless  of  the  economic  fortunes  of  the  companies  spon- 
soring the  plan,  its  obligations  will  be  met. 

Fiduciary  standard*:  All  plans  will  be  subject  to  new  Federal  trust 
standards  which  will  delineate  the  rights  and  responsibilities  of  those 
who  are  covered  by  and  those  who  deal  with  pension  plans. 

These  standards,  embodying  existing  trust  concepts,  will  prevent 
abuses  of  the  special  responsibilities  borne  by  those  dealing  with  plans. 

Disclosure  and  reporting :  All  plans  will  be  required  to  provide  each 
participant  with  certain  limited  information,  publish  comprehensive 
financial  and  actuarial  data  and  provide  special  reports  on  the  occur- 
rence of  certain  critical  events.  The  availability  of  this  information 
will  enable  both  participants  and  the  Federal  Government  to  monitor 
the  plans'  operations. 

Numerous  minor  technical  problems  were  dealt  with  in  drafting  the 
specific  provisions  which  make  up  these  major  subject  areas.  I  think  it 
is  a  tribute  to  the  concern  shown  by  your  conference  committee  that 
relatively  minor  technical  points  were  weighed  and  every  effort  was 
made  to  carefully  draw  the  language  of  our  report  to  resolve  these 
technical  questions. 

Specifically,  I  would  like  to  point  out  that  in  drafting  the  provisions 
of  the  benefit  accrual  requirements  contained  in  section  204(b)  (1)  (B) 
and  411(b)  (1)  (B) — the  133-percent  test — social  security  benefit  levels 
for  future  years  and  other  factors  relevant  in  computing  benefits  in- 
cluding salary  differentials  are  to  be  held  constant.  With  respect  to 
compensation  related  fluctuations  in  rates  of  accrual  or  in  an  appro- 
priate case  fluctuations  on  account  of  differing  rates  of  contribution  it 
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is  the  intention  that  such  fluctuations  be  disregarded  for  purposes  of 
applyingthe  133-percent  test. 

Similarly  in  considering  the  question  of  allocating  the  additional 
costs  of  providing  the  new  required  survivors  option,  the  conferees 
decided  to  allow  the  plans  to  adjust  the  joint  and  survivor  option  bene- 
fit to  an  actuarial  equivalent  of  the  single  life  annuity.  As  was  made 
clear  in  the  report  of  the  Committee  on  Ways  and  Means—  No.  93-  807 — 
the  plan  is  not  required  to  "subsidize"  joint  and  survivor  benefits. 
The  approach  adopted  by  the  conferees  would  contemplate  either  indi- 
vidual case  by  case  adjustments  for  each  joint  annuity  or  aggregate  ad- 
justments based  on  t lie1  plan's  overall  experience.  In  neither  case  could 
the  adjustment  exceed  an  actuarial  reduction  in  the  single  life  annuity. 

Tn  the  area  of  reporting  and  disclosure,  we  had  to  deal  with  certain 
unique  features  of  certain  plans — in  particular;  the  recordkeeping  bur- 
dens placed  on  multiemployer  plans.  In  an  effort  to  anticipate  these 
problems  we  gave  the  Secretary  of  Labor  authority  to  alter  the  record- 
keeping requirements.  For  example,  section  20!)  (a)  (2)  requires  multi- 
employer plans  to  maintain  records  in  accordance  with  regulations  to 
be  prescribed  by  the  Secretary  of  Labor.  It  is  contemplated  that  these 
regulations  would  not  be  more  onerous  than  the  requirements  of  reg- 
ulations prescribed  under  part  1  of  title  I  of  the  act  and  would  permit 
alternative  methods  of  compliance  as  described  in  section  '209(a)(2) 
should  recognize  that  necessary  records  may  be  maintained  by  govern - 
mental  sources  such  as  the  records  maintained  by  the  Social  Security 
Administration.  In  cases  of  this  type,  a  plan  administrator  may  be 
able  to  meet  the  requirements  of  maintaining  these  records  by  utiliz- 
ing- such  governmental  information.  Additionally  it  is  expected  that 
the  Secretary  of  Labor  will  waive  the  new  reporting  and  disclosure 
requirements — under  sections  101-111  of  the  bill — for  buy-out  agree- 
ments involving  retiring  or  deceased  partners — under  section  736  of 
the  Internal  Revenue  Code. 

During  the  course  of  our  activity  on  this  legislation,  I  have  been 
impressed  by  the  degree  to  which  private  plans  have  come  to  rely  on 
the  records  maintained  by  the  Social  Security  Administration.  We  have 
chosen  to  rely  on  their  capability  in  maintaining  the  individual  rec- 
ords for  terminated  participants.  I  know  that  this  valuable  public 
service  imposes  a  burden  on  that  agency,  but  I  would  hope  that  my 
colleague  from  Oregon  (Air.  Ullman)  would  join  with  me  in  express- 
ing- the  importance  attached  to  the  Social  Security  Administration 
continuing  its  important  role. 

Another  issue  dealt  with  in  the  conference  report  is  the  policy 
against  what  has  been  described  as  "bad  boy"  clauses.  While  firmly 
articulating  this  policy,  the  conferees  expressly  provided  in  section 
203(a)  (3)  (B)  that  a  plan  be  permitted  to  suspend  benefits  under  cer- 
tain circumstances.  This  section  further  authorizes  the  Secretary  to 
prescribe  regulations  necessary  to  carry  out  the  purposes  of  this  pro- 
vision. It  is  contemplated  that  those  regulations  would  permit  a  plan's 
provisions  concerning  suspension  to  take  into  account  the  particular 
facts  and  circumstances  of  the  industry;  the  objectives  of  industrial 
stability:  the  conditions  of  employment  and  earnings  in  the  industry; 
the  benefit  payment  period  of  the  plan;  and  the  burden  of  onerous  and 
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costly  administrative  procedures  imposed  upon  the  plan  by  these 
provisions. 

In  certain  industries  covered  by  multiemployer  plans,  for  example, 
the  garment  industry,  intermittent  and  casual  employment  is  common. 
Under  these  or  similar  circumstances,  the  regulations  prescribed  by 
the  Secretary  should  permit  plan  provisions  which  avouIc!  establish 
reasonable  rules  of  governing  the  exits  and  reentry  from  the  status  of 
retired  participant  of  the  plan  and  working  participant  of  the  plan, 
and  the  duration  of  time  during  which  benefits  may  be  suspended. 

A  reference  in  section  203(a)(3)(B)  to  "such  period  as  the  em- 
ployee is  employed  does  not  refer  literally  to  the  exact  number  of  days 
and  hours  of  employment,  but  to  a  reasonable  period  during  which 
employment  occurs.  For  example,  plan  regulations  in  certain  indus- 
tries might  provide  that  a  person  will  be  considered  employed  during 
a  reasonable  period  of  time  if  he  elects  to  participate  in  employment 
at  any  time  during  that  period  of  time. 

In  the  case  of  transfers  of  assets  on  termination  of  a  plan,  section 
403(d)(2)  authorizes  the  Secretary  to  provide  regulations.  As  ex- 
plained by  the  managers,  it  is  expected  that  regulations  will  provide 
for  transfer  of  assets  upon  termination  of  a  plan,  but  I  think  it  is  clear 
that  these  regulations  will  be  able  to  take  into  account  the  real  needs 
in  certain  situations. 

By  way  of  example,  in  the  case  of  collectively  bargained  plans  estab- 
lished in  an  industry  for  the  employees  covered  or  working  in  that 
industry,  it  may  be  desirable  from  time  to  time  for  the  overall 
benefit  of  the  beneficiaries  to  transfer  assets  or  funds  from  one  plan 
to  another  because  of  existing  circumstances.  For  example,  a  health 
and  welfare  fund  or  a  supplemental  unemployment  benefit  fund  may 
wish  to  transfer  assets  to  a  retirement  fund  covering  the  same  bene- 
ficiaries to  enhance  the  actuarial  soundness  of  the  retirement  fund. 
It  is  understood  that  termination  includes  substantial  transfers  of 
assets  which  might  be  described  as  a  partial  termination.  The  Secre- 
tary may  approve  such  transfers  where  accrued  rights  are  not  im- 
paired and  where  the  transfer  is  in  the  best  interest  of  the  employees 
covered  by  the  plans  taken  as  a  whole.  It  is  recognized  that  the  par- 
ticipants may  not  be  identical  in  each  of  the  plans  involved  in  a  par- 
ticular case. 

Finally,  I  wish  to  make  note  of  what  is  to  many  the  crowning 
achievement  of  this  legislation,  the  reservation  to  Federal  authority 
the  sole  power  to  regulate  the  field  of  employee  benefit  plans.  With 
the  preemption  of  the  field,  we  round  out  the  protection  afforded  par- 
ticipants by  eliminating  the  threat  of  conflicting  and  inconsistent 
State  and  iocal  regulation.  AVe  followed  to  a  large  extent  the  same 
approach  as  in  Public  Law  93-222,  87  statute  (414)  where  the  reg- 
ulation of  health  maintenance  organizations  was  foreclosed  to  State 
authority — section  113(a) . 

The  conferees,  with  the  narrow  exceptions  specifically  enumerated, 
applied  this  principle  in  its  broadest  sense  to  foreclose  any  non-Fed- 
eral regulation  of  employee  benefit  plans.  Thus,  the  provisions  of  sec- 
tion 514  would  reach  any  rule,  regulation,  practice  or  decision  of  any 
State,  subdivision  thereof  or  any  agency  or  instrumentality  thereof — 
including   any   professional   society   or  association   operating  under 
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code  of  law— which  would  affect  any  employee  benefit  plan  as  de- 
scribed in  section  4(a)  and  not  exempt  under  section  4(b) . 

On  page  8  of  the  conference  report  definition  Xo.  31  includes  within 
the  reporting  requirement  union  apprenticeship  programs.  We  clearly 
expect  the  Secretary  of  Labor  to  continue  his  present  policies  with 
respect  to  such  plans  and  exempt  them  from  the  reporting  require- 
ments unless  a  clear  reason  for  changing  that  policy  is  shown. 

Mr.  Erlenborn.  Mr.  Speaker,  I  yield  myself  such  time  as  I  may 
consume. 

Mr.  Speaker,  let  me  make  a  point  of  additional  observation  that  I 
should  have  made  when  I  originally  spoke,  which  is  to  compliment 
the  gentleman  from  Pennsylvania  for  his  foresight  in  asking  for  the 
establishment  of  a  task  force  within  the  Committee  on  Education  and 
Labor  which  was  devoted  to  the  sole  problem  of  becoming  expert  in 
and  handling  legislation  in  this  field  of  private  pension  reform. 

Let  me  say  also  that  we  were  blessed  on  that  task  force  over  the 
last  k2  years  to  have  the  services  of  Mr.  Vance  Anderson,  formerly  of 
my  State  of  Illinois  and  Mr.  Russell  Mueller,  two  outstanding  experts 
in  the  field  of  private  pension  regulation.  It  was  only  because  of 
the  expertise  available  to  our  task  force  in  the  form  of  these  two 
employees  of  the  task  force  that  we  were  able  to  do  the  kind  of  job 
we  have. 

GENERAL   LEAVE 

Mr.  Speaker,  I  ask  unanimous  consent  that  all  Members  may  have 
5  legislative  days  in  which  to  revise  and  extend  their  remarks  on  this 
conference  report  on  H.R.  2. 

The  Speaker  pro  tempore  (Mr.  Smith  of  Iowa).  Is  there  objection 
to  the  request  of  the  gentleman  from  Illinois  ? 

There  was  no  objection. 

Mr.  Ullman.  Mr.  Speaker,  I  yield  myself  5  minutes. 

Air.  Speaker,  I  want  to  commend  all  of  the  members  of  the  two 
committees  of  the  House,  the  Education  and  Labor  Committee  and 
the  Ways  and  Means  Committee,  and  their  staffs  for  the  long  extended 
hours  and  hard  work  that  went  into  this  monumental  piece  of  legisla- 
tion. This  legislation  is  extremely  complex.  It  affects  the  lives  of  up 
to  30  million  people  and  300,000  or  400,000  private  pension  programs 
in  this  country. 

It  has  been  a  painstaking  task  and  very  difficult  from  the  point  of 
view  of  jurisdiction.  We  have  two  major  committees  of  the  House  in- 
volved in  the  jurisdiction  here  and  we  have  proven  to  the  House  that 
committees  can  work  together  when  there  is  a  problem  of  double  juris- 
diction and  that  we  can  work  out  a  formula  to  resolve  such  problems. 
For  a  while  last  fall  the  Members  will  remember  it  was  extremely 
difficult  to  try  to  find  a  way,  but  we  did  find  the  way. 

Mr.  Burke  of  Massachusetts.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Ullman.  I  yield  to  my  friend,  the  gentleman  from  Massachu- 
setts, a  member  of  the  committee  and  a  member  of  the  conference  com- 
mittee and  who  served  in  that  capacity  as  one  of  the  most  diligent 
members  hour  after  hour  every  afternoon.  I  yield  to  the  gentleman 
from  Massachusetts  (Mr.  Burke). 

Mr.  Burke  of  Massachusetts.  Mr.  Speaker,  I  thank  my  good  friend, 
the  gentleman  from  Oregon,  for  yielding. 
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I  rise  in  support  of  the  conference  report  and  I  also  join  with  the 
gentleman  from  Oregon  in  complimenting  the  two  committees  as  well 
as  the  gentleman  from  Pennsylvania  (Mr.  Dent)  and  the  gentleman 
from  Illinois  (Mr.  Erlenborn)  and  the  gentleman  from  Pennsylvania 
(Mr.  Sclmeebeli)  and  all  the  members  on  both  committees  who  have 
given  unstintingly  of  their  time  to  bring  about  this  far-reaching 
legislation. 

I  would  like  to  ask  the  gentleman  for  come  clarification  concerning 
the  language  in  the  report. 

The  language  of  Report  Xo.  93-1280  on  page  279  relative  to  amounts 
designated  as  employees'  contributions  is  ambiguous.  The  purpose  of 
the  conferees  was  only  to  assure  that  after  December  31,  1973,  em- 
ployee contributions  so  designated  would  be  taxable  at  time  of  pay- 
ment. It  is  not  .the  intent  of  the  conferees  to  speak  to  existing  law  one 
way  or  the  other. 

Mr.  Ullmax.  The  gentleman,  I  would  say.  raises  a  very  important 
point.  It  is  not  our  purpose  to  affect  in  any  way  the  interpretation  of 
existing  law. 

Mr.  Burke  of  Massachusetts.  I  thank  the  gentleman  for  his  clari- 
fication. 

Mr.  Ullmax.  Mr.  Speaker,  I  would  like  to  yield  to  our  distinguished 
colleague,  the  gentlewoman  from  Michigan,  also  a  member  of  the  con- 
ferees (Mrs.  Griffiths). 

Mrs.  Griffiths.  Mr.  Speaker,  some  years  ago  the  indicated  amount 
of  pension  funds  assets  were  about  $4  billion.  I  held  the  first  hearings 
that  were  ever  held  on  this  problem  through  the  Joint  Economic 
Committee. 

I  would  like  to  say  that  we  pointed  out  then  and  the  committee 
agreed  that  it  is  certainly  in  the  interest  of  the  Federal  Government  to 
encourage  these  tax-free  pension  funds  and  that  the  Government 
should  see  that  that  money  is  paid  out  at  last  to  the  people  for  whom  it 
has  been  set  aside. 

I  would  like  to  congratulate  the  genetleman  in  the  well  and  all  those 
who  have  worked  so  long  and  hard  on  this  matter.  I  personally  feel  we 
have  probably  made  errors,  but  I  am  sure  they  can  be  corrected  and 
that  we  can  guarantee  that  the  money  withdrawn  from  tax-free  funds 
will  go  to  those  for  whom  it  was  intended,  the  workers  of  America. 

Mr.  Ullmax.  Mr.  Speaker,  the  gentlewoman  has  stated  the  issue 
very  well  and  I  congratulate  her  for  her  hard  work. 

The  Speaker.  The  time  of  the  gentleman  has  expired. 

Mr.  Ullmax\  Mr.  Speaker,  I  yield  myself  5  additional  minutes. 

I  would  like  to  pay  my  respects  to  the  staff  that  worked  so  hard,  the 
staff  of  the  Labor  Committee,  Mr.  Anderson  and  his  group,  and  the 
Joint  Committee  on  Internal  Revenue  Taxation,  Larry  Woodworth 
and  his  group,  who  worked  long  hours  and  were  extremely  diligent, 
and  my  good  friend,  the  gentleman  from  Pennsylvania  (Mr.  Dent), 
with  whom  I  worked  so  closely  and  so  intimately  during  all  these  long 
months  since  we  began  negotiating  on  this  subject  matter. 

I  want  to  say  that  there  is  no  gentleman  in  the  House  that  it  has  been 
my  pleasure  to  work  with,  with  whom  I  have  had  a  more  congenial 
relationship  on  this  matter. 

I  urge  the  adoption  of  the  legislation  that  is  now  before  us,  the  Em- 
ployee Retirement  Income  Security  Act  of  1974.  Because  pensions  are 
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so  technical  a  subject,  it  has  not  been  an  easy  job  to  reconcile  the  many 
differences  between  the  House  and  Senate  pension  bills.  However,  I 
believe  that  the  decisions  of  the  conferees  which  are  embodied  in  this 
bill  have  produced  a  highly  successful  pension  bill.  As  you  know,  as 
this  legislation  worked  its  way  through  each  House  of  the  Congress,  it 
received  the  joint  consideration  of  two  different  committees — the  tax- 
writing  committee  and  the  Labor  Committee.  Now,  in  the  present  bill, 
through  the  action  of  the  conferees,  we  have  a  product  which  em- 
bodies the  combined  experience  and  expertise  of  the  Labor  and  tax- 
writing  committees  of  both  Houses.  The  result  is  landmark  legislation 
which  will  aid  many  millions  of  employees  by  making  more  adequate 
provision  for  their  retirement  needs. 

This  legislation  provides  urgently  needed  reform  in  the  pension 
area.  But,  at  the  same  time,  it  continues  the  basic  governmental  policy 
of  encouraging  the  growth  and  development  of  voluntary  private 
pension  plans.  For  example,  under  this  legislation,  the  favorable  tax 
treatment  that  has  been  so  instrumental  in  encouraging  the  growth 
of  nondiscriminatory  plans  over  more  than  three  de'cades  will  con- 
tinue. Indeed,  in  some  respects,  this  bill  expands  such  favorable  tax 
treatment  by  providing  more  reasonable  limitations  on  the  amounts 
that  self-employed  people  can  set  aside  in  their  own  retirement  plans 
and  by  allowing  individuals  not  covered  by  pension  plans  to  set  up 
a  new  type  of  individual  retirement  plan  for  themselves. 

As  under  prior  law,  in  order  to  qualify  for  this  favorable  tax  treat- 
ment, pension  plans  will  have  to  satisfy  the  present  rules  in  the  In- 
ternal Revenue  Code  designed  to  limit  the  favorable  treatment  to 
plans  which  do  not  discriminate  in  favor  of  highly  paid  employees  as 
compared  to  the  rank  and  file  employees.  However,  under  this  legisla- 
tion, to  secure  this  favorable  tax  treatment,  plans  will  also  have 
to  satisfy  additional  requirements  which  are  designed  to  make  them 
a  more  effective  means  of  providing  retirement  income.  These  new 
requirements  pertain  to  coverage,  vesting,  funding,  fiduciary  require- 
ments, and  plan  termination  insurance. 

I  want  to  emphasize  that  these  new  requirements  have  been  Care- 
fully designed  to  provide  adequate  protection  for  employees  and, 
at  the  same  time,  provide  a  favorable  setting  for  the  growth  and 
development  of  private  pension  plans.  It  is  axiomatic  to  anyone  who 
has  worked  for  any  time  in  this  area  that  pension  plans  cannot  be 
expected  to' develop  if  costs  are  made  overly  burdensome,  particularly 
for  employers  who  generally  foot  most  of  the  bill.  This  would  be  self- 
defeating  and  would  be  unfavorable  rather  than  helpful  to  the  em- 
ployees for  whose  benefit  this  legislation  is  designed.  For  this  reason, 
we  have  been  extremely  careful  to  keep  the  additional  costs  very 
moderate.  The  additional  costs  resulting  from  the  new  minimum  vest- 
ing requirements  in  the  bill,  for  example,  for  the  most  part  is  expected 
to  range  only  from  0  to  1.5  percent  of  payroll. 

Let  us  turn  now  to  the  provisions  of  the  pension  bill.  In  view  of  its 
complex  nature,  I  will  be  able  here  to  sketch  out  only  the  major  outline 
of  the  legislation.  But,  I  think  I  can  tell  you  enough  to  show^  how  good 
a  bill  it  is.  In  the  majority  of  cases,  the  conferees  accepted  the  House 
provisions.  In  some  cases,  we  accepted  the  Senate  provisions.  And  in 
others,  we  adopted  a  compromise  provision  somewhere  between  the 
provisions  adoped  by  both  Houses.  However,  I  think  it  is  fair  to  say 
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that  these  departures  from  the  House  bill  generally  constitute  an  im- 
provement, reflecting  the  additional  time  we  were  able  to  give  to  the 
particular  issue. 

As  under  the  House  bill,  the  conference  bill  provides  that  qualified 
plans  may  not,  because  of  age  or  service,  exclude  any  employee  who  has 
attained  age  25  and  has  completed  1  year  of  service.  The  conferees  also 
accepted  the  House  provision  permitting  a  plan  to  require  3  years  of 
service  for  all  employees  before  participation  if  it  provides  full  vest- 
ing immediately  on  participation.  In  addition,  any  plan  which  is  main- 
tained exclusively  for  employees  for  a  governmental  or  tax-exempt 
educational  organization  which  provides  full  and  immediate  vesting 
for  all  participants  may  have  a  participation  requirement  of  age  30, 
with  1  year  of  service. 

However,  the  House  provision  prohibiting  qualified  plans  from  ex- 
cluding from  participation  any  employee  who  has  completed  3  years  of 
service  regardless  of  age  was  rejected  on  the  ground  that  it  would 
have  required  plans  to  extend  coverage  for  extremely  young  employees 
who  work  for  the  firm  a  few  years  and  then  leave  before  accumulating 
enough  service  to  acquire  significant  benefits.  The  latter  provision 
would  have  involved  significant  administrative  work  and  expense  for 
plans  without  providing  commensurate  benefits  for  the  young  em- 
ployees. However,  the  conference  agreement  adopts  an  alternative  pro- 
vision to  help  assure  the  benefits  of  pension  plan  coverage  to  employees 
who  start  working  at  young  ages  and  continue  to  work  for  the  firm  for 
substantial  periods  of  time.  Under  the  latter  provision,  any  employee 
who  starts  working  for  the  firm  at  age  22  or  younger  and  then  meets  the 
age  requirement  for  participation  by  serving  until  the  age  of  25  will 
be  given  credit  for  the  3-year  period  from  age  22  to  25  for  purposes  of 
determining  the  percentage  of  his  benefits  that  are  vested. 

As  under  the  House  provision,  a  defined  benefit  plan — that  is,  a 
plan  which  pays  out  specified  benefits — may  exclude  from  coverage 
employees  who  are  within  5  years  of  normal  retirement  age  when  they 
begin  employment.  The  purpose  is  to  encourage  the  employment  of 
older  workers  by  eliminating  any  obstacles  to  such  employment  which 
might  exist,  because  of  the  extra  costs  involved  in  covering  them  under 
defined  benefit  plans. 

The  conferees  also  adopted  provisions  regarding  what  constitutes  a 
year  of  service  for  purposes  of  applying  the  participation  require- 
ments which  are  superior  to  the  rules  in  either  the  House  or  Senate 
bills. 

As  under  both  the  House  bill  and  the  Senate  bill,  the  pending  legis- 
lation requires  qualified  plans  to  grant  covered  employees  nonforfeit- 
able rights  to  their  own  contributions.  However,  in  the  vital  area  of 
vesting  of  employer  contributions,  which  is  essential  to  assure  that 
emplovees  will  no"t  be  subject  to  unreasonable  forfeitures,  the  bill  gen- 
erally "adopts  the  minimum  standards  in  the  House  bill.  The  bill  does 
not  force  all  retirement  plans  into  one  rigid  vesting  mold;  instead,  it 
provides  three  alternative  vesting  options  in  order  to  give  the  hun- 
dreds of  thousands  of  retirement  plans  flexibility  to  provide  adequate 
vesting  protection  for  their  covered  emplovees  in  the  light  of  the 
various  circumstances  and  conditions  confronting  them. 

Under  one  option,  a  qualified  plan  would  be  required  to  provide  an 
employee  with  vested  rights  to  at  least  25  percent  of  his  accrued  bene- 
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fits  from  employer  contributions  after  5  years  of  service,  plus  an  addi- 
tional 5  percent  for  each  of  the  next  5  years  and  10  percent  for  each 
of  the  next  following  5  years.  This  means  that  under  this  option,  the 
employeee  must  be  vested  in  at  least  50  percent  of  the  employer- 
provided  benefits  after  10  years  of  service  and  100  percent  vested  after 
15  years  of  service. 

A  second  vesting  option  is  to  provide  employees  a  100-percent  non- 
forfeitable right  to  accrued  benefits  derived  from  employer  contribu- 
tions when  they  have  achieved  at  least  10  years  of  service, 

A  third  option  permits  firms  which  wish  to  provide  faster  vesting 
for  their  more  mature  employees  than  for  their  younger  ones  to  do  so 
by  taking  into  consideration  the  age  of  the  employee  as  well  as  his  ser  i 
ice  for  purposes  of  computing  his  vested  rights.  Under  this  option, 
the  plan  provides  a  covered  employee  who  has  at  least  5  years  of  cov- 
ered service  a  vested  right  to  at  least  50  percent  of  the  accrued  bene- 
fits financed  by  his  employer's  contributions  when  the  sum  of  his  age 
and  years  of  service  equals  45;  the  minimum  required  vesting  per- 
centage would  thereafter  be  increased  by  10  percentage  points  a  year 
in  each  of  the  following  5  years.  However,  under  the  option,  an  em- 
ployee who  has  completed  at  least  10  years  of  service  must  be  given 
a  vested  right  to  at  least  50  percent  of  the  accrued  benefits  after  10 
years  of  service  and  an  additional  10  percent  vested  right  for  each  year 
thereafter. 

In  general,  the  vesting  requirements  of  the  conference  bill  apply  to 
all  accrued  benefits,  including  those  which  accrue  before  the  effective 
date  of  the  provision.  Years  of  service  prior  to  the  effective  date  also 
are  to  be  counted  for  purposes  of  determining  the  extent  to  which  the 
employee  is  entitled  to  vesting. 

However,  for  vesting  purposes,  a  plan  is  not  required  to  take  into 
account  service  performed  before  January  1. 1071,  unless  the  employee 
has  at  least  3  years  of  service  after  December  31,  1970.  The  purpose  of 
the  provision  is  to  avoid  imposing  on  plans  very  heavy  costs  for  pro- 
viding retroactive  vesting  for  employees  who  have  already  terminated 
their  service.  This  might  jeopardize1  benefits  for  employees  still  cov- 
ered under  the  plan  and  could  involve  very  serious  recordkeeping 
problems. 

In  addition,  under  the  conference  agreement,  the  vesting  rules  be- 
come completely  effective  on  the  effective  date  instead  of  going  into 
effect  gradually  over  a  5-year  period  after  the  effective  date,  as  under 
the  House  bill.  This  change  was  made  because,  after  consideration, 
your  conferees  agreed  that  it  was  essential  for  the  protection  of  cov- 
ered employees  that  they  be  given  the  full  protection  of  the  vesting 
provisions  on  the  effective  date  without  any  delay,  particularly  since 
the  costs  involved  in  financing  such  vesting  are  expected  to  be 
moderate. 

The  participation  and  vesting  standards  adopted  by  this  legislation 
become  effective  for  new  plans  on  the  date  of  enactment;  for  existing 
plans,  these  standards  become  effective  in  plan  years  beginning  after 
December  31,  r.>75.  The  later  effective  date  for  existing  plans  was  pro- 
vided in  order  to  give  them  time  to  make  the  necessary  changes  to  con- 
form to  the  new  requirements. 

In  the  case  of  certain  supplementary  benefits  provided  pursuant  to 
a  collective  bargaining  contract  existing  on  January  1,  1974,  the  ac- 
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crued  benefit  rules  under  the  vesting  standards  become  effective  at  the 
termination  of  the  contract  but  not  later  than  plan  vears  beginning 
after  December  31, 1980; 

Also,  to  provide  additional  flexibility  in  regard  to  vesting  stand- 
ards, the  Secretary  of  Labor  is  given  the  authority  to  prescribe  tempo- 
rary variations  in  the  vesting  standards  under  certain  conditions  where 
regular  vesting  standards  would  be  harmful  to  the  plan  and  to  the 
covered  employees.  Such  temporary  variations  may  be  granted  ini- 
tially for  a  4-year  period  followed  by  a  variation  for  another  3  years. 

The  minimum  funding  standards  in  the  conference  bill,  which  are 
designed  to  help  assure  that  plans  will  accumulate  sufficient  funds  to 
pay  their  pension  obigations  when  they  fall  due.  also  represent  an  im- 
proved version  of  the  House  provisions.  These  standards  generally 
apply  to  private  defined  benefit  plans — that  is.  to  plans  which  specify 
that  participants  are  to  receive  a  designated  amount  of  benefits.  Profit 
sharing  and  stock  bonus  plans  are  not  subject  to  the  funding  standards 
since  these  plans  do  not  specify  the  amount  of  benefits  but  instead  pay 
out  whatever  benefits  the  funds  will  purchase  on  the  date  the  benefits 
begin. 

Under  the  general  funding  standards,  employers  maintaining  sin- 
gle-employer plans  not  in  existence  on  the  enactment  date  of  the  legis- 
lation must  pay  normal  costs  currently  and  amortize  their  accrued 
past  service  liabilities  in  level  payments  over  no  more  than  30  years. 
A  similar  amortization  period  of  no  more  than  30  years  is  required 
for  past  service  liabilities  arising  as  a  result  of  single-employer  plan 
amendments  after  the  effective  date. 

However,  in  recognition  of  the  fact  that  large  numbers  of  plans  as- 
sumed heavy  past  service  liabilities  prior  to  any  requirement  to  amor- 
tize such  liabilities,  plans  in  existence  on  the  effective  date  of  the  legis- 
lation are  allowed  a  longer  period — up  to  40  years — to  amortize  past 
service  liabilities  existing  at  the  beginning  of  the  first  plan  year  to 
which  the  requirement  applies.  In  addition,  multiemployer  plans  are 
allowed  to  amortize  all  past  service  liabilities,  including  those  created 
after  the  effective  date  of  the  legislation,  over  a  period  of  up  to  40 
years.  This  recognizes  that  multiemployer  plans  generally  have  an 
added  element  of  financial  strength  in  that  their  contributions  come 
from  a  number  of  employers  who.  as  a  group,  are  less  likely  than  com- 
parable single  employers  to  experience  business  difficulties. 

Although  the  funding  standards  in  the  conference  bill  generally 
follow  the  House  provisions,  your  conferees  agreed  to  the  deletion  of 
a  House  provision  calling  for  the  funding  of  the  difference  between 
accrued  vested  liabilities  and  plan  assets  over  a  20-year  period.  This 
funding  standard  would  have  required  more  rapid  funding  for  some 
plans  than  the  general  funding  standards  which  I  have  described. 
It  was  deleted  because  the  conferees  agreed  that  the  general  funding 
standards  provide  adequate  protection  in  helping  to  assure  that  plans 
will  accumulate  sufficient  sums  of  money  to  pay  their  obligations. 

Wo  added  a  new  alternative  standard  which  is  designed  to  be  used 
for  plans  using  funding  methods  which  require  contributions  at  least 
equal  to  those  under  the  entry  age  normal  method  and  whose  assets,  at 
market  value,  approach  their  accrued  liabilities.  Under  this  alternative 
standard,  an  employer  can  satisfy  his  funding  obligations  for  the  year 
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by  contributing  to  the  plan  an  amount  which  equals  the  normal  cost 
of  the  plan  plus  the  difference  between  the  plan's  liabilities  and  the 
plan's  assets  valued  at  fair  market  value. 

As  under  the  House  bill,  the  conference  bill  allows  experience  defi- 
ciences  to  be  .funded  in  level  amounts  over  a  period  of  up  to  15  years 
for  single-employer  plans  and  up  to  20  years  for  multi-employer 
plans. 

In  order  for  these  funding  standards  to  perform  their  functions 
efficiently,  it  is  essential  that  the  actuarial  assumptions  on  which  fund- 
ing is  based  be  sound.  For  this  reason,  the  conference  bill  requires  the 
actuarial  assumptions  of  each  plan  to  be  certified  by  an  actuary  every 
3  years  or  more  frequently  if  required  by  the  Internal  Revenue  Serv- 
ice. Standards  are  also  provided  as  to  the  enrollment  o,f  actuaries  for 
this  purpose. 

As  under  both  the  House  bill  and  the  Senate  bill,  penalties  in  the 
form  of  an  excise  tax  on  the  employer  are  imposed  to  the  extent  that 
the  amounts  contributed  to  the  plan  fall  short  of  those  called  for  un- 
der the  funding  standard. 

However,  a  number  of  relief  measures  are  provided  to  make  sure 
the  funding  requirements  do  not  cause  hardship  and  do  not  result  in 
the  disruption  of  pension  plans.  Under  certain  specified  conditions 
where  these  funding  requirements  would  result  in  business  hardship, 
the  Secretary  of  the  Treasury  may  provide  a  year-to-year  waiver  of 
these  requirements.  In  addition,  in  such  cases  the  Secretary  of  Labor 
may  also  giant  an  additional  10  years  on  top  of  the  period  of  time 
generally  provided  to  amortize  past  service  liabilities  and  experience 
losses.  However,  the  conference  bill  deletes  a  provision  in  the  House 
bill  which  would  have  given  the  Secretary  of  Labor  the  authority  to 
describe  an  alternative  minimum  funding  standard  in  certain  cases 
of  hardship. 

For  new  plans,  the  funding  provisions  are  effective  for  plan  years 
beginning  after  the  date  of  enactment  of  the  bill.  For  existing  plans, 
the  funding  provisions  are  effective  for  plan  years  beginning  after 
December  31, 1975. 

For  collectively  bargained  plans — both  single-employer  and  multi- 
employer plans — the  funding  standard  is  not  effective  until  the  termi- 
nation of  the  contract  existing  on  January  1,  1974,  but  in  no  event 
later  than  plan  years  beginning  after  December  31,  1980. 

We  were  also  successful  in  conference  in  deleting  a  Senate  provision 
establishing  a  centra]  portability  fund.  The  latter  involved  the  estab- 
lishment of  an  elaborate  and  cumbersome  mechanism  which,  though 
beneficial  in  purpose,  would,  have  been  seldom  used.  In  its  place  we 
provided  a  simple  and  effective  means  whereby  individuals  who  are 
separated  from  service  will  be  able  to  transfer  their  pension  funds  to 
tax-exempt  individual  retirement  accounts — which  I  shall  describe 
later. 

The  conferees  also  improved  a  number  of  House  and  Senate  pro- 
visions which  are  vital  for  the  protection  of  the  pension  rights  of 
employees.  This  includes  full  disclosure  of  the  features  and  operation 
of  pension  plans.  Standards  are  established  for  fiduciaries  of  pension 
plans  to  protect  against  possible  misuse  of  pension  funds.  Fiduciaries 
are  required  to  comply  with  a  prudent  man  rule,  and  transactions 
likely  to  prove  inimical  to  the  interests  of  the  plan  participants  are 
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specifically  prohibited.  Here,  the  force  of  both  the  labor  laws  and  the 
tax  laws  are  brought  to  bear  to  protect  against  abuses  in  regard  to 
pension  funds.  The  labor  law  provisions  provide  rules  and  remedies 
similar  to  those  under  traditional  trust  law  to  govern  the  conduct  of 
fiduciaries.  Also,  the  tax  law  provisions  apply  an  excise  tax  on  dis- 
qualified persons  who  violate  the  new  prohibited  transaction  rules.  In 
addition,  plan  investments  must  meet  a  diversification  requirement 
unless,  under  the  circumstances,  it  is  clearly  prudent  not  to  do  so.  In 
this  connection,  limitations  are  placed  on  the  investment  of  pension 
plan  assets  in  employer  securities. 

The  conference  bill  provides  for  the  establishment  of  a  system  of 
plan  termination  insurance  which  is  superior  to  the  comparable  pro- 
visions in  either  the  House  or  the  Senate  bill.  A  Pension  Benefit 
Guaranty  Corporation  to  administer  this  insurance  is  set  up  within 
the  Labor  Department  with  a  Board  of  Directors  composed  of  the 
Secreary  of  Labor  as  Chairman  and  the  Secretaries  of  Commerce 
and  Treasury.  The  plan  termination  insurance  is  mandatory  for  pri- 
vate defined  benefit  plans  that  either  affect  interstate  commerce — and 
in  the  case  of  nonqualified  plans  that  have  met  the  standards  for  quali- 
fied plans  for  5  years — or  that  are  qualified  under  the  Internal  Revenue 
Code.  However,  the  plan  termination  insurance  does  not  cover  H.R.  10 
plans  or  plans  established  by  personal  service  corporations  which 
have  fewer  than  26  participants.  The  insurance  is  financed  by  premiums 
paid  by  covered  plans.  In  addition,  the  Pension  Benefit  Guaranty 
Corporation  is  authorized  to  borrow  §100  million  from  the  U.S. 
Treasury. 

The  insurance  benefits  are.  of  course,  to  be  paid  only  where  the 
assets  of  the  terminated  plan  are  insufficient  to  pay  the  specified  bene- 
fits under  the  plan.  The  insurance  covers  100  percent  of  average  wages 
during  the  individual's  highest  paid  ft  years,  but  not  more  than  $750 
a  month. 

Under  the  conference  bill,  all  vested  basic  retirement  benefits  of 
covered  defined  benefit  plans  are  insured  up  to  the  insurance  limita- 
tions— other  than  benefits  vesting  only  because  of  termination  as  a 
result  of  Internal  Revenue  Code  requirements.  In  addition,  any  non- 
basic  benefits  the  corporation  elects  to  insure  would  also  be  covered. 
However,  where  the  plan  provision  providing  the  benefit  had  been  in 
existence  for  less  than  5  years  as  of  the  date  of  the  termination  of  the 
plan,  coverage  is  phased  in  at  the  rate  of  20  percent  per  year  until  the 
benefit  is  fully  covered  after  it  has  been  in  effect  for  5  years. 

Employers  are  liable  for  benefits  paid  under  the  insurance  program 
up  to  30  percent  of  their  net  worth.  However,  insurance  must  be  made 
available  to  employers  to  protect  themselves  against  this  contingent 
liability. 

In  order  to  provide  prompt  and  effective  protection  for  the  em- 
ployees concerned,  insurance  coverage  for  plans  established  by  single 
employers  becomes  effective  for  plans  terminated  after  June  30.  1974. 
Coverage  for  multiemployer  plans  generally  starts  for  terminations 
after  December  31.  1977.  However,  to  prevent  hardship,  the  Pension 
Benefit  Guaranty  Corporation,  subject  to  certain  limitation,  is  given 
discretionary  authority  to  provide  benefits  to  employees  covered  by 
multiemployer  plans  which  terminate  after  the  date  of  enactment  of 
the  legislation  and  before  January  1. 1978.  However,  such  discretionary 
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benefits  cannot  be  paid  if  they  would  jeopardize  the  coverage  of  multi- 
employer plans  terminated  in  1978  and  later  years. 

The  protection  offered  by  this  Legislation  extends  not  only  to  the 
employee  but  also  to  his  spouse.  Plans  are  required  to  give  the  covered 
individual  what  amounts  to  an  option  to  receive  his  retirement  bene- 
fits in  the  form  of  a  joint  and  survivor  annuity  paying  his  spouse  at  his 
death,  an  annuity  of  at  least  one-half  of  the  annuity  during  both  lives. 

Provision  has  also  been  made  for  effective  coordination  between  the 
Treasury  Department  and  the  Labor  Department  in  enforcing  the 
standards  imposed  by  the  bill.  Here  the  emphasis  is  on  bringing  to  bear 
the  full  enforcement  powers  granted  to  both  Departments  under  the 
bill  as  well  as  avoiding  duplication  of  effort  for  both  the  administering 
agencies  and  plan  administrators.  For  this  reason,  where  the  act  re- 
quires the  Treasury  Department  and  the  Labor  Department  to  carry 
out  provisions  relating  to  the  same  subject  matter,  the  Secretaries  of 
these  Departments  are  instructed  to  consult  with  each  other  in  the 
development  of  rules,  regulations,  practices,  and  forms,  to  the  extent 
appropriate  for  efficient  administration. 

Finally,  the  conference  bill  contains  a  number  of  provisions  which 
are  designed  to  provide  more  rational  and  equitable  tax  treatment 
under  pension  plans.  These  new  provisions  generally  follow  the  ap- 
proach taken  in  the  House  bill,  although,  in  some  cases,  the  Senate  pro- 
visions have  been  taken,  and  practically  all  of  the  provisions  have  been 
improved  technically. 

The  conference  bill  goes  far  to  remove  a  longstanding  inequity  by 
granting  individuals  who  are  not  covered  by  any  kind  of  qualified 
pension  plan  a  limited  tax  deduction  for  their  retirement  savings.  In 
1975  and  later  years  such  individuals  will  be  allowed  to  take  deductions 
for  annual  contributions  to  a  new  type  of  individual  retirement  plan 
up  to  15  percent  of  earned  income  or  $1,500,  whichever  is  less. 

These  retirement  plans  will  be  available  to  all  employees  who  are 
not  active  participants  in  a  qualified  retirement  plan,  a  governmental 
pension  plan,  or  an  annuity  plan  established  by  a  tax-exempt  or  public 
educational  institution  under  section  403(b)  of  the  Internal  Revenue 
Code  which  confers  most  of  the  tax  advantages  associated  with  quali- 
fied plans. 

The  individual  retirement  plan  may  be  established  by  an  individ- 
uals employer  or  union  as  well  as  by  himself. 

To  encourage  the  widespread  use  of  such  individual  retirement 
plans,  the  conference  bill  provides  that  the  contributions  can  be  in- 
vested in  a  wide  range  of  investments,  including  special  Government 
retirement  bonds,  annuity  contracts,  life  insurance  endowment  con- 
tracts, mutual  funds,  corporate  securities,  banks,  and  credit  unions. 

A  second  set  of  provisions  substantially  reduce  the  longstanding 
discrimination  against  the  self-employed  resulting  from  the  fact  that 
their  retirement  savings  under  H.R.  10  pension  plans  have  been 
limited  severely  while  comparable  pension  limits  do  not  apply  to 
their  corporate  counterparts.  This  change  also  reduces  the  present 
inducement  for  self-employed  people  to  incorporate  merely  for  pen- 
sion purposes.  Starting  in  1974  the  maximum  deductible  H.R.  10 
contributions  a  self-employed  person  may  make  on  his  own  behalf 
are  increased  from  the  present  level  of  10  percent  of  earned  income 
up  to  $2,500  a  year,  to  15  percent  of  earned  income  up  to  $7,500  a 
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year.  Comparable  limitations  are  applied  to  the  benefits  that  may  be 
paid  to  self-employed  individuals  by  H.R.  10  plans  which  are  of  the 
defined  benefit  type  under  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Treasury  or  his  delegate. 

To  allow  self-employed  people  with  fluctuating  earned  incomes 
to  set  aside  a  specified  minimum  amount  regularly  for  retirement,  a 
self-employed  individual  is  permitted  to  deduct  annual  contributions 
to  an  H.R,  10  plan  amounting  to  $750  or  100  percent  of  his  earned 
income,  whichever  is  less,  even  though  this  is  in  exteess  of  the  regular 
deduction  limits. 

The  new  more  liberal  limitations  on  contributions  or  benefits  for 
self-employed  people  under  qualified  plans  also  apply  to  shareholder 
employees  of  subchapter  S  corporations — small  business  corpora- 
tions— who  are  generally  subject  to  the  same  limitations  as  self- 
employed  people  under  qualified  plans. 

The  conference  bill  does  not  include  a  Senate  provision  which 
would  have  permitted  the  allowable  deductions  for  all  the  partners 
covered  under  a  particular  plan  to  be  pooled  and  then  allocated  to 
particular  partners  under  the  provisions  of  the  plan.  This  pooling 
arrangement  was  rejected,  because  it  would  have  permitted  inequitable 
distributions  of  such  deductions  in  favor  of  the  most  highly  paid 
and  influential  partners  in  the  firm. 

Self-employed  people  will  be  allowed  to  count  no  more  than  $100,- 
000  of  their  earned  income  in  computing  pension  contributions  or 
benefits  for  themselves.  As  a  result,  they  will  have  to  provide  sig- 
nificant pension  contributions  for  their  regular  employees  who  are 
covered  by  the  pension  plan  if  they  wish  to  utilize  the  full  maximum 
tax  allowance  for  their  own  pension  contributions. 

A  third  set  of  provisions  makes  the  tax  laws  regarding  pension  plans 
fairer  by  limiting  the  amount  of  the  contributions  or  benefits  that  can 
be  provided  to  any  individual  under  such  a  plan.  The  fact  that  pres- 
ent law  does  not  provide  such  specific  limitations  has  made  it  possible 
for  extremely  large  contributions  and  benefits  to  be  made  under  quali- 
fied plans  for  some  highly  paid  individuals.  While  there  is,  of  course, 
no  objection  to  large  retirement  benefits  in  themselves,  it  is  not  appro- 
priate to  finance  extremely  large  benefits  in  part  at  public  expense 
through  the  use  of  special  tax  treatment,  To  avoid  abuses,  the  confer- 
ence bill  adopts  the  limitations  in  the  House  bill,  with  a  number  of 
technical  improvements.  These  limitations  are  generous  enough  to  per- 
mit substantial  retirement  benefits  which  are  adequate  judged  from 
any  reasonable  standard. 

Under  defined  contribution  plans — money-purchase  pension  plans 
and  profit-sharing  plans — the  sum  of  the  employers  contributions  for 
the  employee,  a  specified  portion  of  the  employee's  own  contributions, 
and  any  forfeitures  allocated  to  the  employee  cannot  exceed  25  per- 
cent of  the  employee's  compensation  or  $25,000,  whichever  is  less.  Em- 
ployee contributions  to  defined  contribution  plans  are  taken  into  ac- 
count for  purposes  of  this  limitation.  However,  for  this  purpose  there 
is  excluded  the  greater  of,  first,  employee  contributions  amounting  to  6 
percent  of  compensation  or  second  one-half  of  the  employee's  contribu- 
tions. 

For  plans  which  provide  defined  benefits,  the  limit  is  in  terms  of  the 
amount  of  annual  benefits  that  may  be  paid  to  a  participant.  More 


4681 

specifically,  the  annual  benefit  paid  under  such  plans  cannot  exceed 
100  percent  of  the  participant's  average  compensation  for  his  highest 
3  years  of  earnings — regardless  of  the  age  at  which  the  benefits  start — 
or  $75,000  beginning  at  age  55  or  later,  whichever  is  less.  Where  the 
annual  benefit  starts  before  age  55,  the  $75,000  annul  limit  on  benefits 
is  adjusted  downward  actuarially.  However,  to  avoid  any  possible  ad- 
verse effect  on  individuals  with  relatively  modest  retirement  benefits, 
this  benefit  limitation  does  not  apply  to  retirement  benefits  which  do 
not  exceed  $10,000  for  the  plan  year  or  for  any  prior  plan  year. 

The  $75,000  annual  limit  applies  to  a  benefit  financed  by  the  em- 
ployer which  is  payable  in  the  form  of  a  straight  life  annuity  begin- 
ning at  age  55.  Correspondingly  higher  benefits  may  be  paid  to  the 
extent  that  they  are  financed  by  employee  contributions.  No  actuarial 
adjustment  is  required  to  be  made  in  the  maximum  annual  limit  on 
benefits  under  denned  benefit  plans  where  ancillary  benefits  which  are 
not  related  to  retirement  are  provided.  For  example,  no  downward 
actuarial  adjustment  in  the  limit  is  to  be  required  for  disability  bene- 
fits before  normal  retirement  age.  In  addition,  no  downward  adjust- 
ment is  to  be  made  for  a  normal  joint  and  survivor  feature. 

Moreover,  to  prevent  abuse,  the  full  maximum  benefit  may  be  paid 
only  to  individuals  who  have  10  years  or  more  of  service.  Where  an 
individual  has  served  for  less  than  10  years,  the  maximum  permissible 
benefit  is  reduced  proportionately. 

The  contribution  and  benefit  limits  are  applied  in  a  way  which 
prevents  any  individual  from  securing  higher  limits  for  himself  merely 
because  he  is  covered  by  several  retirement  plans  financed  by  the  same 
employer.  For  purposes  of  applying  these  limits,  all  defined  contribu- 
tion plans  established  by  an  employer  are  combined  and  treated  as 
one  defined  contribution  plan,  and  all  defined  benefit  plans  estab- 
lished by  an  employer  are  combined  and  treated  as  one  defined  benefit 
plan. 

Also,  if  an  individual  is  covered  by  both  a  defined  contribution  plan 
and  a  defined  benefit  plan  established  by  his  employer,  then  an  overall 
limit  is  applied  to  coordinate  the  two  limits  discussed  above.  In  this 
case,  the  sum  of.  first,  the  percentage  utilization  of  the  maximum  limit 
under  the  defined  benefit  plan  and,  second,  the  percentage  utilization 
of  the  maximum  limit  under  the  defined  contribution  plan  cannot  ex- 
ceed 140  percent.  For  example,  if  both  types  of  plans  are  used  equally, 
the  overall  limit  may  be  satisfied  by  using  up  to  70  percent  of  the 
limits  applicable  to  each  type  of  plan. 

Because  of  the  vital  importance  of  maintaining  the  real  value  of 
retirement  benefits,  the  bill  instructs  the  Secretary  or  his  delegate, 
through  regulations,  to  make  annual  adjustments  in  the  allowable 
limits  to  take  account  of  increases  in  the  cost  of  living.  This  includes 
adjustments  in  the  $75,000  annual  limit  to  benefits  paid  by  defined 
benefit  plans,  the  $25,000  limit  to  contributions  under  defined  con- 
tribution plans,  and,  in  the  case  of  a  participant  who  was  separated 
from  service  with  the  firm,  the  amount  of  his  average  earnings  in  his 
highest  compensated  three  consecutive  years  of  service. 

The  bill  provides  adequate  time  for  adjustment  to  the  new  limits  on 
benefits  and  contributions  under  retirement  plans.  In  general,  these  lim- 
its apply  to  contributions  made  or  benefits  accrued  in  years  beginning 
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after  December  31.  1975.  However,  to  ease  the  transition  to  the  new 
ru^es.  an  active  participant  in  a  denned  benefit  plan  on  October  2. 1973, 
will  be  permitted  to  receive  an  annual  benefit  which  exceeds  $75,000  a 
year  based  on  his  annual  rate  of  compensation  and  the  plan  provisions 
in  effect  on  that  date,  provided  the  benefit  does  not  exceed  100  percent 
of  his  annual  compensation  on  October  2,  1973.  Where  this  "grand- 
father" treatment  is  utilized,  the  cost-of-living  adjustments  in  the 
limits,  which  I  have  just  described,  are  not  available. 

The  conference  bill  provides  a  new.  simplified  method  of  taxing 
lump-sum  distributions  under  qualified  plans  to  replace  the  treatment 
provided  under  the  1969  act  which  has  proved  to  be  unadministrable. 
Under  the  new  provision,  the  portion  of  the  distribution  represent- 
ing pre-1974  value  receives  capital  gains  treatment ;  the  balance  of  the 
lump-sum  distribution  is  taxed  as  ordinary  income  under  a  separate 
tax  schedule — the  tax  schedule  applicable  to  single  people — generally 
without  reductions,  exclusions,  or  consideration  of  the  taxpayers  other 
income.  A  special  minimum  distribution  allowance  is  provided  to  in- 
sure that  the  tax  paid  by  lower  income  individuals  on  their  lump-sum 
distributions  will  generally  not  be  more  than  under  present  law.  Ten- 
year  averaging  relief  is  also  provided  for  the  portion  of  the  lump-sum 
distribution  which  is  taxed  as  ordinary  income  under  the  separate  tax 
rate  schedule  income.  This  results  in  a  tax  payable  at  the  time  of  the 
distribution,  but  no  greater  than  the  amount  the  taxpayer  could  expect 
to  pay  were  the  income  to  be  spread  over  his  remaining  life  expectancy. 
As  I  indicated,  the  pre-1974  portion  of  the  distribution  is  to  re- 
ceive capital  gains  treatment,  while  the  balance  of  the  distribution  is 
to  be  subject  to  this  special  10-year  averaging  rule.  The  present  com- 
plex rules  for  determining  how  much  of  a  distribution  is  under  the 
old  law  and  how  much  under  the  new  law  is  to  be  replaced,  in  the  bill, 
by  a  rule  allocating  on  the  basis  o,f  active  participation  in  the  plan. 
For  example,  if  an  employee  was  an  active  participant  for  30  years 
altogether  and  20  of  those  years  were  before  1974,  then  20/30 — which 
is  two-thirds — of  the  distribution  would  receive  capital  gains  treat- 
ment. In  order  to  provide  a  rule  that  can  be  used  quickly  for  employees 
who  may  have  already  left  the  plan  during  1974  or  who  will  leave 
before  this  year  is  out.  it  would  be  appropriate  to  take  into  account 
active  participation  this  year  and  active  participation  in  prior  years 
as  follows:  active  participation  in  1974  would  be  in  terms  of  months, 
with  any  part  of  a  month  treated  as  a  ,full  month;  active  participa- 
tion before  1974  would  be  in  terms  of  years,  with  any  part  of  a  year 
counting  as  a  full  year.  I  would  hope  that  this  rule,  which  might  be- 
come the  basis  for  the  permanent  regulations  on  this  point,  would  en- 
able employers  to  give  the  necessary  tax  information  to  those  of  their 

employees  who  leave  active  participation  in  the  plan  during  1974  and 

receive  lump-sum  distributions. 

Finally,  the  conference  bill  adopts,  with  certai7i  modifications,  a 

House  provision  which  suspends  proposed  Internal  Revenue  Service 

regulations  in  regard  to  so-called  salary  reduction  plans  in  existence 

on  June  27.  1974,  to  give  the  Congress  an  opportunity  to  study  the 

matter  further. 

With  this  I  will  end  my  summary  of  the  highlights  o,f  the  pension 

bill.  I  could  go  on  and  give  further  details,  but  I  do  not  want  to  take 
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more  time  for  this,  and,  in  any  event,  the  details  are  described  com- 
pletely in  the  statement  of  the  managers  of  the  bill.  What  is  impor- 
tant now  is  that  we  act  promptly  and  pass  this  legislation  so  that  it 
can  begin  its  vital  function  of  assisting  our  people  to  obtain  meaning- 
ful and  more  secure  pensions. 

Mr.  Xelsex.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  Ullman.  I  yield  to  the  gentleman  from  Minnesota. 

Mr.  Xelsex.  I  received  a  telegram  this  morning  pleading  a  case  of 
the  private  retirement  funds  that  some  companies  had  and  the  feeling 
that  this  conference  committee  report  moved  in  a  direction  contrary 
to  what  was  in  either  the  House  or  the  Senate  bill.  It  was  written 
in  such  a  manner  that  they  felt  the  security  of  their  funds  were  inter- 
fered with.  Does  the  gentleman  have  any  comment  on  that? 

Mr.  Ullman.  Yes.  I  am  glad  the  gentleman  raised  the  issue. 

I  spoke  to  it  briefly  in  remarks  earlier  in  the  House  today.  This 
has  to  do  with  the  matter  of  the  integration  of  private  pension  pro- 
g  ams  with  social  security  programs.  It  is  section  1021(g)  in  the  bill. 
I  stated  to  the  House  earlier  that  we  are  correcting  this  matter.  We 
are  removing  from  the  conference  report  that  language  with  respect 
to  which  questions  have  been  raised  and  on  which  many  Members 
have  received  correspondence.  We  are  dealing  with  this  problem  by 
offering  a  concurrent  resolution  immediately  following  the  passage 
of  this  conference  report  that  will  correct  some  technical  matters  in 
the  legislation,  but  that  will  also  take  from  the  bill  this  provision 
limiting  integration  between  the  social  security  system  and  private 
pension  programs.  I  think  it  will  completely  satisfy  the  gentleman 
from  Minnesota. 

Mr.  Kazex.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  Ullman.  I  yield  to  the  gentleman  from  Texas. 

Mr.  Kazex.  Mr.  Speaker.  I  understand  the  gentleman  lias  said  that 
section  10*21  (g)  will  be  stricken  from  the  conference  report. 

Mr.  Ullman.  The  gentleman  is  correct.  We  are  doing  this  by  bring- 
ing up  a  concurrent  resolution  immediately  following  the  passage  of 
this  conference  report,  which  will  take  care  of  technical  matters  and 
strike  section  10-21  (  g)  from  the  conference  report. 

I  think  that  will  satisfy  the  gentleman. 

Mr.  Kazex.  I  thank  the  gentleman. 

Mr.  Ullman.  Mr.  Speaker,  let  me  just  say,  that  this  legislation  does 
establish  a  whole  new  set  of  minimum  standards  in  the  private  pension 
field,  but  in  doing  so  we  have  been  diligent  not  to  discourage  the  estab- 
lishment of  future  pension  programs.  We  want  the  private  pension 
programs  in  this  country  to  grow  and  to  prosper,  and  we  had  to  con- 
sider closely  the  problem  that  if  we  imposed  regulations  and  require- 
ments which  were  too  severe,  we  might  discourage  the  establishment 
of  new  private  pension  programs. 

We  believe  we  have  dealt  adequately  with  this  problem.  On  the  one 
hand  we  protected  the  people  who  are  covered  under  this  very  fine 
system  of  private  pension  programs  in  a  meaningful  way.  and  this  was 
done  without  putting  the  private  pension  program  out  of  business. 

Mr.  Speaker,  again  I  want  to  congratulate  all  those  who  participated 
m  this  long  endeavor,  and  urge  the  Members  to  support  the  conference 
report. 
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Mr.  Broyhill  of  Virginia.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  Ullmax.  I  yield  to  the  gentleman  from  Virginia. 

(Mr.  Broyhill  of  Virginia  asked  and  was  given  permission  to  revise 
and  extend  his  remarks.) 

Mr.  Broyhill  of  Virginia.  Mr.  Speaker,  I  am  glad  to  be  able  to 
support  the  conference  agreement  on  the  Emplovee  Retirement  Income 
Security  Act  of  1974. 

As  many  have  said  here,  this  is  one  of  the  most  far-reaching  and 
important  pieces  of  legislation  that  will  be  considered  by  Congress 
this  session.  It  will  have  impact  on  the  lives  of  the  vast  majority  of 
Americans  for  years  to  come. 

This  bill,  which  was  the  product  of  many  months  of  work  by  both 
the  Committee  on  Education  and  Labor  and  the  Ways  and  Means 
Committee  provides  significant  new  protections  for  workers  presently 
covered  by  private  pension  plans  and,  in  addition,  extends  for  the 
first  time  the  opportunity  for  those  employees  not  covered  by  a  pension 
plan  to  put  aside  some  money  for  their  retirement  and  obtain  a  tax 
deduction  for  the  contribution  made. 

Mr.  Speaker,  others  have  gone  into  great  detail  on  what  the  con- 
ferees agreed  to.  and  I  see  no  purpose  in  doing  the  same.  However,  I 
would  like  to  discuss  a  few  items  which  are  important  to  both  the 
Xation  and  to  many  of  my  constituents  who  have  a  stake  in  this  bill. 

First  of  all,  it  is  important  to  note  that  this  legislation  increases  the 
maximum  amount  the  self  -employed  can  put  aside  for  their  retirement. 
The  so-called  ''Keogh  Plans'*  which  have  greatly  expanded  the  oppor- 
tunity for  self-employed  individuals  and  their  employees  to  provide 
for  a  pension  in  their  retirement  years  are  a  fundamental  part  of  our 
pension  law. 

Presently,  the  maximum  limitations  on  deductions  for  self-employed 
individuals  are  10  percent  of  income  not  to  exceed  $2,500.  This  legis- 
lation increases  these  maximums  to  15  percent  and  $7,500  respectively. 
The  same  change  is  made  as  to  exclude  subchapter  S  corporation 
shareholder  employees.  In  applying  the  percentage  limitation,  not 
more  than  $100,000  of  earned  income  may  be  taken  into  account.  Self- 
employed  persons  are  permitted  to  set  aside  up  to  $750  a  year  out  of 
earned  income,  without  regard  to  the  percentage  limitation. 

Additionally,  the  substitute  authorizes  Treasury  regulations  to 
allow  self-employed  persons  and  shareholder  employees  in  effect  to 
translate  the  15  percent/$7.500  limitations  on  "contributions*'  into 
approximately  equivalent  limitations  on  benefits  which  individuals 
can  receive  under  a  defined  benefit  plan.  I  think  both  of  these  provi- 
sions are  necessary  and  timely  in  light  of  the  inflation  we  have  ex- 
perienced in  the  past  few  years  and  which  we  can  conceivably  experi- 
ence in  the  future. 

The  need  for  increases  in  the  limitations  on  Keogh  plans  was  oc- 
casioned by  the  lack  of  limitations  heretofore  in  existing  law  relative 
to  corporate  employees.  Under  present  law.  there  are  virtually  no  limi- 
tations on  the  amount  that  can  be  contributed  to  a  plan  by  the  corpo- 
ration on  behalf  of  its  employees.  The  disparity  between  the  $2,500 
maximum  and  present  law  and  the  zero  limitation  on  corporate  em- 
ployees has  occasioned  the  widespread  proliferation  of  the  so-called 
professional  corporations. 

The  conference  bill  makes  an  attempt  to  bring  this  disparity  into 
prospective.  As  others  have  pointed  out,  we  have  provided  a  limita- 
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tion  on  the  amount  of  deductible  contributions  which  can  be  made  in 
behalf  of  corporate  employees  and  have  increased  the  maximum  de- 
ductible amounts  mailable  to  the  self-employed.  This  is  an  important 
Step  in  the  direction  of  tax  equity  between  these  groups,  and  I  think 
it  represents  one  of  the  most  significant  developments  in  the  pension 
law  which  is  contained  in  this  legislation. 

Mr.  Speaker,  during  consideration  of  the  pension  legislation  in  the 
House  a  question  arose  as  to  whether  the  new  standards  for  participa- 
tion, vesting  and  funding  should  be  applicable  to  Government  plans 
generally  and  after  a  great  deal  of  give  and  take  on  this  matter,  it  was 
decided  that  the  question  of  this  coverage  should  be  deferred  until 
the  committees  knew  more  about  the  effect  such  an  inclusion  would 
have  on  existing  governmental  plans.  I  was  concerned  about  this  mat- 
ter and  felt  that  Government  employees  should  at  least  be  entitled 
to  the  same  protections  granted  to  those  in  the  private  sector,  but  re- 
luctantly agreed  it  would  be  a  mistake  to  take  hasty  action  in  this 
area.  Accordingly,  I  supported  the  provision  which  provided  for  a 
study  of  this  entire  question  by  the  House  Committees,  and  as  I  indi- 
cated in  my  remarks  in  the  House  debate,  I  plan  to  take  an  active  role 
in  this  study. 

The  bill  before  us  also  clarifies  present  law  to  provide  that  amounts 
contributed  to  a  qualified  plan  in  taxable  years  beginning  after  Decem- 
ber 31,  1973,  are  to  be  treated  as  employee  contributions  if  they  are 
designated  as  such  under  the  plan.  As  a  result,  should  the  committees 
of  the  Congress,  for  example,  which  are  responsible  for  legislation 
governing  the  civil  service  retirement  system  redesignate  the  employee 
contributions,  it  is  possible  that  the  Federal  employees  would  be  able 
to  obtain  a  tax  deduction  for  their  contributions  to  the  civil  service 
plan.  At  the  present  time,  there  is  a  pending  law  suit  by  certain  Fed- 
eral employees  to  effect  this  change,  and  the  conferees  felt  that  the 
pension  legislation  should  take  a  neutral  posture  with  respect  to  this 
suit.  I  was  glad  to  be  able  to  assure  this  result  was  obtained. 

Finally,  Mr.  Speaker,  I  would  like  to  discuss  briefly  a  provision  in 
the  bill  relating  to  so-called  cafeteria  plans.  Essentially,  these  are  plans 
which  offer  employees  options  relative  to  certain  benefits  so  that  they 
may  pick  and  choose  the  ones  which  are  most  advantageous  to  them. 
For  example,  if  a  husband  and  wife  are  both  working  for  separate 
employers,  and  each  are  offered  a  health  insurance  benefit,  there  would 
be  no  reason  for  both  to  take  out  a  health  policy.  The  result  is  that 
the  health  insurance  benefit  as  a  form  of  compensation  is  of  no  value 
to  the  one  person  and  some  companies  have  been  moving  in  the  direc- 
tion of  giving  their  employees  the  option  to  pick  benefits  which  will 
be  of  value. 

These  so-called  cafeteria  plans  contain  a  salary  reduction  element  in 
the  sense  that  there  is  the  option  on  the  part  of  the  employee  to  choose 
a  benefit  and  indications  are  that  the  Internal  Revenue  Service  may 
apply  its  1972  proposed  salary  reduction  regulations  to  these  arrange- 
ments. 

In  this  legislation  we  have,  in  effect,  grandfathered-in  existing  sal- 
ary reduction  plans  until  1977  and  have  precluded  the  Treasury  from 
issuing  regulations  on  them  prior  to  that  time.  The  same  kind  of 
grandfathering  is  provided  to  cafeteria  plans,  and  this  is  an  important 
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development  for  the  companies  which  have  taken  the  innovative  step 
in  the  compensation  area  by  introducing  the  cafeteria  plan  approach. 

In  section  XI  of  the  Joint  Explanatory  Statement  of  the  committee 
of  conference  on  H.R.  2,  it  is  stated  that  new  participants  may  be 
added  to  an  existing  plan  in  the  normal  course  of  business.  The  intent 
of  the  conferees  in  making  this  statement  is  that  the  application  of 
pre-1972  rules  to  existing  plans  will  not  be  affected  by  the  addition  of 
new  participants  "in  the  normal  course''  and  that  pre-1972  rules  will 
be  applied  to  such  new  participants  as  well  as  those  covered  on  June  27, 
1974.  Where  employees  of  a  company  are  already  covered  by  an  exist- 
ing plan,  its  extension  to  additional  groups  of  employees  of  the  same 
company  or  its  subsidiaries  would  be  considered  to  be  an  addition  of 
new  participants  in  the  normal  course. 

Mr.  Schxeebeli.  Mr.  Speaker,  I  yield  myself  such  time  as  I  may 
consume. 

( Mr.  Schneebeli  asked  and  was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  Schxeebeli.  Mr.  Speaker,  I  rise  in  support  of  the  conference  re- 
port on  H.R.  2,  the  Employee  Retirement  Income  Security  Act  of 
1974.  This  legislation,  which  embodies  a  myriad  of  pension  reform  pro- 
visions, is  the  product  of  months  of  work  by  conferees  representing 
four  congressional  committees  and  should  prove  to  be  one  of  the  most 
important  bills  considered  by  this  Congress. 

The  thrust  of  the  legislation  is  to  provide  adequate  protection  for 
the  pension  benefits  of  workers  who  are  presently  under  existing  plans 
and  to  insure  that  those  who  will  be  covered  in  the  future  will  obtain 
the  same  protections.  The  legislation  agreed  to  by  the  conferees  does 
this  by  mandating  new  Federal  standards  for  participation,  vesting 
and  funding  for  existing  and  new  plans  and  by  establishing  a  pro- 
gram of  plan  termination  insurance  to  protect  those  plan  participants 
from  loss  of  benefits  when  a  plan  is  terminated.  The  standards  for 
participation,  vesting  and  funding  approved  by  the  conferees  are  es- 
sentially those  which  were  contained  in  the  House  version  and  should 
provide  the  basis  for  easier  administration  of  the  new  law. 

The  chairman  outlined  in  detail  the  substance  of  the  agreements 
reached  by  the  conferees,  and  I  shall  not  repeat  them.  However,  I 
would  like  to  touch  on  a  number  of  areas  included  in  the  conference 
agreement. 

First,  I  would  like  to  discuss  the  difficult  question  the  conferees  had 
to  face  in  resolving  the  issues  of  jurisdiction,  administration,  and 
enforcement  of  the  new  pension  law.  As  Members  will  recall,  the  juris- 
diction over  pension  provisions  was  split  in  the  House  between  the 
Committee  on  Education  and  Labor  and  the  Committee  on  Ways  and 
Means.  The  House  version  of  the  bill  provided  dual  standards  and 
dual  jurisdiction  by  both  committees  and  there  was  a  great  deal  of 
discussion  during  the  House  debate  on  how  this  would  work.  The 
Senate  version,  on  the  other  hand,  provided  the  essential  elements  of 
the  pension  reform  legislation  would  be  administered  by  the  Internal 
Revenue  Service  with  certain  other  areas  being  administered  by  the 
Department  of  Labor. 

Under  the  conference  agreement,  procedures  are  provided  which  will 
allow  a  significant  and  appropriate  role  in  the  enforcement  of  partiei- 
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pation,  vesting,  and  funding  standards  to  both  the  Department  of 
Labor  and  the  Internal  Revenue  Service  with  respect  to  plans  which 
seek  qualifications  under  the  Internal  Revenue  Code.  In  addition, 
where  areas  of  jurisdiction  are  delegated  to  one  department  or  the 
other,  the  conference  agreement  provides  general  guidelines  for  co- 
ordination and  administration  of  the  enforcement. 

Qualified  plans  arc  those  which  receive  special  tax  benefits  under  the 
Internal  Revenue  ("ode  and  these  in  the  past  have  always  been  admin- 
istered by  the  Internal  Revenue  Service.  On  the  other  hand,  plans 
which  did  not  seek  this  special  tax  treatment  have  generally  not  been 
governed  by  Federal  regulations  and  under  the  conference  agreement, 
these  are  brought  under  the  jurisdiction  of  the  Department  of  Labor. 

The  conference  agreement  provides  for  the  administration  of  quali- 
fied plans  in  two  stages — the  initial  stage  when  the  plan  seeks  special 
tax  benefits  under  the  Internal  Revenue  Code  and  secondly,  the  oper- 
ational stage  with  respect  to  continued  eligibility  of  the  plan  for  special 
tax  benefits.  The  agreement  provides  for  special  coordination  between 
the  Secretary  of  Labor  and  Secretary  of  the  Treasury  and  should 
provide  the  basis  for  a  solid  administration  of  this  new  law. 

The  bill  also  provides  that  the  plans  heretofore  described  as  non- 
qualified will  also  be  required  to  meet  the  standards  set  down  in  the 
bill.  These  will  generally  be  administered  by  the  Secretary  of  Labor. 
There  are  those  of  us  who  have  felt  that  this  dual  administration 
would  be  cumbersome  and  could  be  difficult  for  the  general  adminis- 
tration of  pension  plans.  However,  despite  the  fact  that  I  would  have 
preferred  a  single  administrative  scheme,  I  am  convinced  that  the 
proposal  for  the  dual  administration  agreed  to  by  the  conferees  is 
the  best  that  could  have  been  worked  out  under  the  circumstances.  I 
feel  it  is  worth  being  tried  in  the  next  few  years.  Should  the  Congress 
find  that  it  is  not  workable,  we  will  have  the  responsibility  to  come 
back  and  make  appropriate  changes  in  the  law  to  assure  the  effective 
administration  of  the  new  important  standards  which  we  have  set 
forth  in  the  legislation. 

As  I  previously  indicated,  the  conference  agreement,  like  the  House 
bill,  provides  new  standards  for  participation,  vesting  and  funding. 
Generally,  under  the  agreement,  new  participation  and  coverage  rules 
will  extend  to  all  plans,  whether  they  be  qualified  or  unqualified  under 
the  Internal  Revenue  Service  regulations — except  for  government 
plans,  church  plans,  a  plan  to  comply  with  the  workmen's  unemploy- 
ment disability  or  compensation  laws,  plans  maintained  outside  the 
United  States  primarily  for  the  benefit  of  nonresident  aliens,  em- 
ployee welfare  plans,  certain  supplementary  plans,  unfunded  deferred 
compensation  arrangements  and  the  new  individual  retirement  ac- 
counts. Generally,  under  both  the  labor  law  and  tax  law  titles  of  the 
conference  substitute,  an  employee  cannot  be  excluded  from  the  plan 
on  account  of  age  or  service  if  he  is  at  least  25  years  of  age  and  has 
had  at  least  1  year  of  service.  There  are  certain  exceptions  to  this  rule 
but  this  is  generally  the  provision  which  will  apply. 

Additionally,  plans  must  meet  one  of  three  alternative  rules  relat- 
ing to  the  vesting  of  benefits. 

The  first  is  the  so-called  graded  vesting  schedule  under  which  an 
employee  must  be  25  percent  vested  at  the  end  of  5  years,  50  percent 
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vested  at  the  end  of  10  years  and  100  percent  vested  at  the  end  of 
15  years. 

The  second  option  is  the  10-year,  100  percent  vesting  formula  which 
allows  full  vesting  after  10  years  of  service,  but  no  vesting  up  until 
the  10th  year. 

The  third  option  is  the  so-called  rule  of  45  under  which  an  indi- 
vidual with  5  or  more  years  of  service  would  be  50  percent  vested 
when  the  sum  of  his  age  and  years  of  service  equaled  45  with  10  per- 
cent additional  vesting  for  each  year  thereafter. 

The  conferees  agreed  to  a  change  in  this  last  formula  under  which 
each  employee  with  10  years  of  covered  service — regardless  of  his 
age — must  be  at  least  50  percent  vested  and  there  must  be  provision  for 
10  percent  additional  vesting  for  each  year  of  service  thereafter. 

The  idea  of  having  three  separate  vesting  schedules  is  to  allow  em- 
ployers and  employees  to  choose  one  which  most  conforms  with  their 
particular  situation  and  is  designed  to  provide  the  kind  of  flexibility 
that  the  conferees  felt  was  necessary  in  the  establishment  of  new 
standards  for  pension  plans.  I  support  this  concept  and  think  it  will 
prove  to  be  one  of  the  most  important  parts  of  this  new  legislation. 
The  legislation  also  provides  new  minimum  funding  standards 
which  are  designed  to  assure  that  individuals  covered  by  pension  plans 
will  have  something  either  when  they  retire  or  their  plan  is  terminated. 
The  new  funding  requirements  generally  follow  the  House  version 
of  the  bill  which  provided  the  unfunded  past  service  liabilities  were 
to  be  amortized  over  a  30-year  period  and  experience  gains  and  losses 
over  a  15-year  period.  These  new  requirements  should  provide  the 
kind  of  protection  needed  in  this  important  area. 

The  conference  agreement  generally  follows  the  House  provisions 
relating  to  limitations  on  contributions  to  pension  plans  and  profit- 
sharing  arrangements.  Under  existing  law,  there  are  virtually  no 
limits  on  the  amount  that  can  be  contributed  to  these  plans  with  the 
result  that  there  is  a  substantial  tax  subsidy  involved  since  the  em- 
ployer obtains  a  deduction  for  the  contribution  he  makes  to  the  plan. 
The  House  and  Senate  separately  agreed  that  there  should  be  some 
limitations  on  these  amounts  in  an  effort  to  bring  the  treatment  af- 
forded corporate  employees  more  in  line  with  that  allowed  the  self- 
employed. 

The  changes  made  would  allow  the  self-employed  to  deduct  the  lesser 
of  15  percent  of  income  or  $7,500  and  would  limit  the  contributions 
under  corporate  defined  benefit  plans.  These  contributions  would  be 
restricted  to  an  amount  which  would  fund  an  annual  benefit  not  to  ex- 
ceed the  lesser  of  $75,000  or  100  percent  of  the  participants  average 
compensation  in  his  high  3  }Tears  of  employment.  Under  the  agree- 
ment, both  of  these  ceilings  are  to  be  adjusted  to  reflect  cost-of-living 
increases.  In  the  case  of  defined  contribution  plans,  the  bill  limits  the 
amount  to  the  lesser  of  $25,000  or  25  percent  of  the  participant's  com- 
pensation from  the  employer.  The  effect  of  these  limitations  is  to  assure 
greater  equity  among  different  groups  of  employees  as  well  as  to  pro- 
vide what  most  consider  to  be  adequate  pension  and  profit-sharing 
levels  for  high-paid  executives.  It  is  generally  felt  that  these  limits 
are  rational  in  terms  of  the  present  pension  and  profit-sharing  situa- 
tions around  the  country. 
Additionally,  the  legislation  provides  for  the  first  time  a  significant 
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new  program  for  so-called  pensionless  employees.  These  are  individ- 
uals who  work  for  organizations  which  do  not  have  any  pension  pro- 
gram. Since  they  are  not  self-employed,  they  cannot  qualify  for  the 
Keogh  plans.  The  provision  in  the  bill,  which  was  recommended  by 
the  administration,  would  allow  an  employee  to  contribute  L5  percent 
of  his  compensation  with  a  maximum  of  $1,500  per  year  to  an  individ- 
ual retirement  account  and  receive  a  tax  deduction  for  it.  The  purpose 
of  this  new  provision  is  to  encourage  that  half  of  the  working  popula- 
tion not  now  covered  by  any  pension  plan  to  obtain  some  tax  benefits 
and  begin  a  program  to  provide  funds  for  retirement.  It  should  be  the 
basis  for  significant  expansion  of  the  private  pension  system,  and  it  is 
certainly  one  of  the  most  important  features  of  this  new  pension  bill. 

The  legislation  also  provides  new  and  simpler  rules  for  the  tax  treat- 
ment of  lump-sum  distributions  and  clarifies  the  existing  rules  rela- 
tive to  salary  reduction  and  cash  or  deferred  profit-sharing  plans. 
These  latter  pension  plans  have  been  held  under  a  cloud  of  mystery  in 
light  of  certain  1972  regulations  issued  by  the  Internal  Revenue 
Service. 

During  my  remarks  on  February  26,  when  the  House  was  consid- 
ering H.R.  2, 1  noted  that  the  legislation  was  extremely  comprehensive 
and  complex  and  that  it  would  have  a  pervasive  effect  on  private  eco- 
nomic security  measures.  I  also  noted  that  in  view  of  the  magnitude  of 
this  legislation,  legislative  oversight  would  be  required  and  changes 
would  be  in  order  as  we  gained  experience  in  dealing  with  the  new 
standards  and  regulations  in  the  bill. 

The  conferees  have  provided  a  mechanism  for  detailed  study  of 
certain  provisions  that  they  felt  were  in  need  of  further  examination 
and  for  general  oversight.  This  will  be  accomplished  by  the  establish- 
ment of  a  joint  task  force  made  up  of  the  staff  of  the  Committee  on 
Ways  and  Means  and  the  Committee  on  Education  and  Labor  as  well 
as  the  Senate  committees  involved.  This  joint  task  force  has  been  as- 
signed a  number  of  areas  to  study  immediately  and  will  be  reporting 
back  to  Congress  as  these  studies  are  completed.  However,  I  think  it  is 
important  to  note  that  the  conferees  recognized  the  need  for  continu- 
ing review  of  this  important  area  and  provided  the  mechanism  to 
assure  it. 

While  I  do  not  agree  with  every  provision  agreed  to  by  the  conferees 
and  can  see  certain  trouble  spots  along  the  way,  I  can  say  that  on  bal- 
ance this  is  a  fine  bill  reflecting  the  best  efforts  of  a  great  number  of 
people  and  should  provide  the  basis  for  greater  protection  for  em- 
ployees' pension  rights  in  the  future,  as  well  as  affording  the  oppor- 
tunity for  those  not  presently  covered  to  obtain  meaningful  pensions 
even  if  their  employers  do  not  establish  a  pension  plan.  For  these 
reasons,  I  support  the  conference  agreement  and  urge  my  colleagues 
to  vote  for  it. 

Mr.  Brotzman.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  Sciixeebeli.  I  yield  to  the  gentleman  from  Colorado. 

(Mr.  Brotzman  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Brotzman.  Mr.  Speaker.  I  rise  in  support  of  the  Employee  Re- 
tirement Income  Security  Art  of  1974. 1  commend  the  conferees  for  the 
responsible  manner  in  which  they  addressed  the  major  problems  as- 
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sociated  with  the  present  pension  system.  We,  in  turn,  owe  it  to  the  30 
million  employees  who  are  currently  covered  by  private  retirement 
plans  and  the  53  percent  of  the  work  force  who  are  not  covered  to  pass 
this  legislation  and  reverse  the  inequities  that  have  worked  to  dis- 
courage self-reliance,  prudence,  and  independence. 

In  the  course  of  my  work  as  the  Representative  of  Colorado's  Second 
Congressional  District,  I  have  been  impressed  with  the  number  of  per- 
sons who  would  like  to  provide  for  their  retirement  years  through  their 
own  devices.  All  too  often  they  are  unable  to  do  so.  While  their  salaries 
enable  them  to  live  in  relative  comfort,  they  simply  lack  the  resources 
necessary  to  save  for  the  future.  More  often  than  not  their  inability  to 
save  can  be  traced  to  the  fact  that  their  taxes — including  income  taxes, 
sales  taxes,  and  property  taxes — represent  the  single  largest  claim  on 
their  paychecks. 

As  a  consequence,  Mr.  Speaker,  I  set  pension  reform  as  one  of  my 
personal  priorities  and  without  hesitation,  I  can  say  that  the  bill  before 
us  is  the  realization  of  this  goal.  To  my  mind,  there  is  five  important 
principles  which  need  to  be  included  in  sound  pension  reform  legis- 
lation. Each  is  addressed  by  this  bill. 

First,  an  income  tax  deduction  must  by  provided  for  those  who  wish 
to  save  independently  for  their  retirement.  Second,  the  tax  deduction 
for  self-employed  persons  who  provide  for  their  own  and  their  em- 
ployees' retirement  has  to  be  liberalized  to  better  conform  to  today's 
financial  realities.  Third,  vesting  standards  have  to  be  secured  for 
those  employees  who  face  the  risk  of  losing  their  pension  rights  when 
they  change  or  lose  their  job.  Fourth,  the  law  must  be  flexible  enough 
to  allow  a  pension  plan  to  provide  for  a  "cash  out"  whereby  an  em- 
ployee's accrued  benefits  can  be  put  into  a  qualified  retirement  savings 
program,  without  paying  tax  either  on  the  distribution  or  on  earn- 
ings from  it,  until  he  draws  benefits  upon  retirement.  Finally,  mini- 
mum financing  standards  must  be  established  to  increase  the  security 
of  pensions. 

Under  the  conference  substitute,  the  maximum  annual  deduction 
for  an  independent  retirement  account  is  to  be  $1,500  or  15  percent 
of  compensation.  A  wide  variety  of  investment  possibilities  would  be 
allowed  the  taxpayer  who  chooses  to  establish  such  a  fund  for  him- 
self, and  standards  for  the  distribution  of  the  fund  are  established 
to  prevent  misuse  of  IRA  accounts.  At  last,  25  million  men  and  women 
who  are  not  covered  by  a  pension  will  be  able  to  receive  a  share  of 
the  tax  benefits  long  accorded  those  who  are  protected  by  employer 
financed  plans. 

Similiarly,  the  self-employed  or  those  who  do  business  other  than 
as  a  corporation  can  better  insure  their  futures  and  those  of  their 
employees  because  this  legislation  increases  the  maximum  deductible 
contribution  to  the  lesser  of  15  percent  of  earned  income  or  $7,500. 
Not  only  will  this  help  the  small  businessman  who  is  floundering  in  a 
riptide  of  inflation,  but  it  will  retard  the  proliferation  of  firms  con- 
verting to  corporate  status  chiefly  for  this  tax  purpose. 

To  secure  pension  rights,  that  aire  really  deferred  compensation,  this 
bill  provides  three  alternative  vesting  formulas  that  can  be  incor- 
porated into  a  qualified  pension  plan.  This  insures  flexibility  for  the 
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employer,  but,  most  important,  it  preserves  for  those  30  million 
Americans  who  are  now  covered  by  private  pension  plans  the  in- 
terests accrued  through  the  years.  While  not  required  of  any  plan, 
pension  portability  is  sanctioned  by  this  legislation.  Thus,  an  employer 
can  add  another  dimension  to  his  pension  plan  and  the  employee  can 
transfer  his  entitlement  without  tax  loss. 

So  that  employees  expecting  retirement  benefits  under  their  firm's 
plan  will  have  the  security  of  knowing  that  their  vested  benefits 
are  being  adequately  funded,  H.R.  2  establishes  new  funding  stand- 
ards. The  minimal  amount  an  employer  is  to  contribute  annually  to 
a  defined  benefit  pension  plan  includes  the  normal  costs  of  the  plan 
plus  amortization  of  past  service  liabilities,  experience  losses,  and  so 
on.  Again,  to  aid  the  financially  marginal  business,  the  bill  estab- 
lishes a  procedure  for  waiving  minimum  funding  requirements  and 
stretching  out  the  amortization  timetable.  Business  failure,  after  all, 
ultimately  works  to  the  detriment  of  the  pensioner. 

1  believe,  Mr.  Speaker,  that  the  Employee  Retirement  Income 
Security  Act  of  1974  is  a  reflection  of  this  institution's  finest  quality — 
the  ability  to  transform  differences  of  opinion  into  workable  laws.  If 
enacted,  it  will  brighten  the  futures  of  millions  of  Americans. 

Mr.  Schxeebeli.  Mr.  Speaker,  I  yield  5  minutes  to  the  gentleman 
from  Texas,  (Mr.  Collins). 

(Mr.  Collins  of  Texas  asked  and  was  given  permission  to  revise 
and  extend  his  remarks.) 

Mr.  Collins  of  Texas.  Mr.  Speaker,  the  Conference  Pension  report 
represents  many  good  features.  It  is  a  comprehensive  and  equitable 
bill.  Bankers,  insurance  agents,  lawyers,  all  approved  the  bill.  But 
there  is  one  underlying  weakness  that  is  still  there.  The  Government 
and  Congress  should  not  enter  into  the  private  field  of  pensions. 

Why  is  the  Labor  Department  the  managing  bureaucracy  in  this 
operation?  With  most  management  groups,  the  Labor  Department 
is  about  as  welcome  as  a  plague  of  locusts.  The  easy  answer  to  avoid 
this  is  for  a  small  company  to  simply  not  have  a  pension  plan.  Thereby 
all  the  forms  and  paperwork  for  the  Government  reports  can  be  elimi- 
nated if  you  do  not  have  a  plan. 

My  big  objection  is  the  entry  to  Government  through  its  blanket  in- 
surance which  will,  in  turn,  lead  to  control  of  private  pension  plans. 
I  was  impressed  and  believe  100  percent  in  President  Ford's  statement 
last  week  to  the  Joint  Session  of  Congress.  I  may  miss  an  exact  quote, 
but  as  I  recall,  he  said — 

A  government  that  is  big  enough  to  give  you  all  you  want  is  a  government 
big  enough  to  take  from  you  all  you  have. 

Our  Government  record  in  managing  pension  plans  is  a  dismal 
failure.  We  vote  benefits  in  every  election  year  but  do  not  vote  the 
income  and  reserves  to  pay  the  pension.  Look  at  Government's  record — 
every  plan  a  financial,  insolvent  deficiency. 

Last  week  the  Commerce  Committee  discussed  and  passed  out  the 
railroad  retirement  bill.  This  bill  calls  for  general  revenue  to  pay  out 
a  plan  that  is  broke  and  has  suffered  from  Government  mismanage- 
ment. The  past  5  years  Congress  increased  railroad  pension  benefits  by 
68.5  percent  with  no  increase  in  income  to  offset  it.  We  moved  the 
retirement  age  back  from  65  to  60.  Total  funds  paid  over  the  years  by 
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annuitants  will  cover  about  3  years  payments  from  a  person  with  an 
average  pension  expectancy  of  16  years  at  age  60. 

Let  us  review  social  security,  which  is  our  basic  Government  pension 
plan.  A  few  years  ago  we  had  18  years  reserves  to  back  the  plan,  but 
today  we  are  on  the  thin  ice  of  8  months.  Social  Security  Administra- 
tion is  well  run  and  capably  managed,  and  we  are  all  proud  of  this 
efficient  organization.  Their  problem  is  the  Government  legislation 
turned  out  by  Congress.  Social  security  schedules  are  based  on  political 
expediency  and  not  sound  finance. 

Let  us  look  at  the  Government  system  of  pensions  for  our  military. 
There  Avas  nothing  paid  in  for  many  years.  Now  inadequate  contribu- 
tions are  not  sufficient.  How  can  you  provide  for  a  pension  to  pay  over 
half  a  man's  salary  after  he  has  served  20  years?  A  young  man  retiring 
at  41  can  draw  a  pension  for  35  to  45  years.  Every  Congress  must  fund 
this  deficiency. 

Let  me  get  a  few  facts  straight.  This  plan  does  not  provide  porta- 
bility. The  mistaken  impression  that  you  can  carry  full  benefits  from 
one  company  is  impossible.  Each  private  plan  is  different  so  the  indi- 
vidual who  changes  jobs  must  continue  to  start  over  with  some  adjust- 
ment. 

Another  limitation  to  a  small  company  is  the  right  of  the  Labor 
Department  to  review  a  company's  complete  financial  books.  They  may 
request  reports,  data,  and  a  full  audit  once  a  year,  which  is  expensive  to 
a  small  fund.  No  small  business  wants  the  Labor  Department  checking 
all  expenses,  loans,  cash  positions  and  profit  margins  which  is  a  burden. 

The  strong  appeal  in  this  pension  bill  is  the  vesting.  This  is  great 
for  folks  under  40,  but  is  a  loser  to  employees  over  40.  To  have  tax 
deductible  status,  present  pension  plans  must  retain  all  unused  reserves 
in  the  plan  when  an  employee  leaves  the  company.  These  reserves 
make  possible  a  larger  pension  for  the  older  employees  when  they 
retire.  Now  these  distributed  funds  will  not  be  available  for  the  long- 
time workers,  who  are  the  ones  most  concerned  with  a  pension. 

The  big  issue  is  the  insurance  and  control  feature  by  the  Govern- 
ment, Private  pension  plans  have  a  99-percent  record  of  successful 
administration.  Compare  this  to  the  Government's  record  of  zero  per- 
cent with  total  failures  in  financial  management  of  Government-con- 
trolled pension  plans.  Let  us  not  let  the  Government  gradually  absorb 
the  $170  billion  of  private  fund  assets. 

Private  pension  plans  should  continue  to  be  private,  and  to  this 
concept  of  taking  in  the  Government  as  a  partner.  I  vote  "No." 

Let  us  remember — a  Government  that  is  big  enough  to  give  you  all 
you  want — is  a  Government  big  enough  to  take  from  you  all  you  have. 

Mr.  UiiAfAN.  Mr.  Speaker,  I  yield  myself  the  balance  of  my  time. 

Mr.  Speaker.  I  think  Ave  should  point  out  that  in  the  delicate  area 
of  jurisdiction  betAveen  IRS  and  the  Labor  Department  we  have 
striven  to  avoid  all  duplication.  I  think  Ave  have  been  extremely  suc- 
cessful. We  Avorked  out  a  formula  whereby  we  have  divided  the  respon- 
sibilities and  eliminated  for  all  practical  purposes  all  areas  of  double 
jurisdiction. 

Mr.  Clancy.  Mr.  Speaker,  today  Ave  are  considering  the  conference 
report  on  H.R.  2,  the  pension  reform  bill.  The  long  story  behind  this 
legislation  began  last  April  Avhen  the  Senate  Labor  Committee  re- 
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ported  S.  4,  and  ended  on  the  Senate  side  with  its  version  of  pension 
reform,  H.R.  4200.  The  House  version  of  H.R.  2  resulted  from  the 
combination  and  the  coordination  of  the  efforts  of  the  Education  and 
Labor  Committee  and  the  Ways  and  Means  Committee. 

This  legislation  is  indeed  timely  in  this  period  of  "stagflation"  and 
basic  job  insecurity.  Because  H.R.2  deals  with  both  qualified  and  non- 
qualified plans.  H.R.  10,  Keogh,  plans  and  individual  retirement  ac- 
counts, provision  is  made  for  the  retirement  needs  of  many  millions 
of  individuals.  It  is  necessary  to  assure  that  individuals  who  have 
productively  spent  their  careers  will  have  adequate  incomes  to  meet 
their  retirement  needs. 

Under  present  law,  the  key  has  been  reliance  on  voluntary  actions 
by  employers  to  provide  adequate  pension  and  welfare  plans  for  their 
employees,  and  for  the  self-employed  and  low  income  wage  earners  to 
rely  on  less  than  adequate  methods  to  insure  against  their  retirement 
needs.  In  many  cases  the  result,  in  the  absence  of  comprehensive  legis- 
lation, has  been  loss  of  benefits  under  unduly  restricted  forfeiture 
provisions,  outright  failures  of  pension  plans  and  inequitable  tax 
treatment. 

This  legislation,  I  believe,  is  a  step  in  the  right  direction.  The  wider 
coverage,  vesting  and  funding  provisions  of  H.R.  2  will  assure  a  meas- 
ure of  soundness  and  stability  to  pension  plans  to  pay  promised  bene- 
fits at  the  time  they  are  most  needed.  The  protection  of  employee 
benefit  rights  provided  by  H.R.  2,  while  it  cannot  be  said  to  be  a 
panacea  for  all  the  problems  in  the  pension  area,  is  a  significant  and 
comprehensive  improvement  in  assuring  and  protecting  the  continued 
well-being  and  security  of  America's  work  force. 

Mr.  Brademas.  Mr.  Speaker,  I  rise  in  support  of  the  conference 
report  on  H.R.  2,  the  Employee  Retirement  Income  Securitv  Act  of 
1974. 

Mr.  Speaker,  this  is  one  of  the  most  important  laws  ever  passed  by 
Congress  to  protect  the  rights  of  American  working  men  and  women. 
And  my  colleagues  on  the  Committees  on  Education  and  Labor  and 
Ways  and  Means  who  labored  long  and  hard  on  this  legislation  should 
be  congratulated  for  their  great  energy  and  perseverance  in  reaching 
agreement  on  this  landmark  measure. 

As  a  member  of  the  Education  and  Labor  Committee,  and  as  one  of 
the  cosponsors  of  this  legislation,  I  know  how  complex  this  measure 
is  and  how  difficult  it  has  been  to  write  comprehensive  pension-reform 
legislation. 

Mr.  Speaker,  I  want  to  pay  a  word  of  special  tribute  to  the  distin- 
guished chairman  of  the  general  Subcommittee  on  Labor,  the  Honor- 
able John  Dent,  for  his  outstanding  leadership  on  this  legislation. 

Mr.  Speaker,  this  bill  establishes  certain  minimum  standards  to 
protect  the  retirement  benefits  of  the  more  than  30  million  people  who 
are  covered  by  private  pension  funds. 

Although  private  pension  systems  have  served  the  needs  of  many 
workers,  they  have  failed  countless  others.  The  promise  of  pension 
benefits  upon  retirement  has  been  an  illusion  for  too  many  working 
men  and  women. 

Mr.  Speaker.  H.R.  2  would  help  meet  these  problems  by  establishing 
standards  to  protect  these  private  retirement  benefits.  This  measure 


4694 

includes  minimum  standards  for  coverage  and  participation  of  plan 
participants;  fiduciary  and  disclosure  standards  to  guard  against 
fraud  and  abuse  of  pension  funds;  vesting  standards  to  guarantee 
that  a  worker  would  have  a  vested  right  to  at  least  a  portion  of  his 
pension  after  working  one  job  for  a  few  years;  and  minimum  stand- 
ards of  funding  of  pension  plans  to  assure  that  pension  assets  will  be 
able  to  meet  existing  claims. 

Mr.  Speaker,  the  bill  is  of  special  interest  to  me  because  of  the  Stude- 
baker  shutdown  in  South  Bend  in  1963  in  which  thousands  of  workers 
who  lost  their  jobs  received  only  a  fraction  of  the  pension  benefits  they 
had  earned  during  a  lifetime  of  work.  Indeed,  some  workers  received 
no  pension  at  all. 

Although  the  Studebaker  plan  was  a  liberal  one,  which  called  for 
the  systematic  funding  of  liabilities  when  the  plan  terminated,  there 
were  not  enough  assets  available  to  pay  all  claims. 

As  a  result  of  the  Studebaker  shutdown,  workers  with  as  much  as  40 
years  of  seniority  were  left  with  nothing  and  were  far  too  old  to  start 
receiving  new  pension  credits  from  another  company. 

Mr.  Speaker,  although  the  Studebaker  closing  is  perhaps  the  most 
dramatic  example  of  the  effect  of  pension  plan  failure,  it  is  by  no  means 
unique. 

A  joint  study  of  the  Departments  of  Labor  and  Treasury  released 
last  year  indicated  that  during  1972  more  than  15,000  pension  plan 
participants  lost  retirement  benefits  because  their  pension  plans  were 
terminated  without  sufficient  assets  to  meet  all  plan  obligations.  These 
losses  amounted  to  more  than  $210  million  in  anticipated  retirement 
incomes  and  several  thousand  of  these  victims  of  pension  plan  termi- 
nations actually  lost  their  entire  earned  pensions. 

Mr.  Speaker,  this  legislation  would  help  meet  the  problem  of  in- 
voluntary plan  termination,  underscored  by  the  Studebaker  shutdown, 
by  providing  an  insurance  plan  which  guarantees  payment  of  vested 
benefits  if  a  pension  fund  terminates  without  sufficient  assets  to  meet 
its  obligations. 

Mr.  Speaker,  over  a  decade  ago  the  collapse  of  Studebaker  and  its 
pension  fund  taught  us  a  painful  lesson.  If  pension  insurance  had  been 
available  then,  thousands  of  pensions  would  have  been  saved.  Enact- 
ment of  this  comprehensive  pension  reform  legislation  which  includes 
plan  termination  insurance  is  long  overdue  and  I  urge  my  colleagues 
to  give  H.R.  2  their  full  support. 

Mr.  Badillo.  Mr.  Speaker,  the  Employment  Retirement  Income  Se- 
curity Act  is  a  long  overdue  measure  aimed  at  insuring  that  millions 
of  American  workers  currently  covered  by  private  pension  plans  will 
actually  benefit  from  a  pension  when  they  choose  to  retire.  By  estab- 
lishing certain  uniform  standards  and  a  termination  insurance  sys- 
tem, H.R.  2  will  enable  many  men  and  women  to  retire  with  a  reason- 
able degree  of  economic  security  and  peace  of  mind.  However,  this  leg- 
islation must  not  be  considered  the  final  word  in  pension  reform  as  a 
number  of  more  substantive  reforms  still  require  action. 

I  continue  to  be  deeply  troubled  that  this  bill  contains  no  mention 
of  portability  and  believe  this  is  an  oversight  which  must  be  corrected 
as  quickly  as  possible.  While  there  are  three  vesting  plans  incorpo- 
rated in  this  legislation,  a  worker  must  have  the  right  and  ability  to 
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move  to  some  other  type  of  employment  in  some  other  area  if  he  or 
she  so  chooses  and  cannot  continue  to  be  tied  to  one  job. 

In  this  period  of  high  unemployment  it  seems  particularly  impor- 
tant that  a  worker  be  afforded  the  right  to  transfer  his  pension  rights 
should  he  be  required  to  change  jobs  because  of  necessity  or  to  seek  ad- 
vancement. The  American  labor  force  has  traditionally  been  a  highly 
mobile  one  and  a  worker's  retirement  security  must  be  effectively 
protected. 

I  am  not  disappointed  that  the  conferees  failed  to  include  the  porta- 
bility language  incorporated  in  the  measure  passed  by  the  Senate.  Al- 
though a  portability  program  was  purely  voluntary,  it  at  least  en- 
couraged its  establishment  in  an  effort  to  furnish  the  maximum  possible 
protection  for  workers.  The  voluntary  portability  system  envisioned  in 
the  Williams- Javits  bill  and  which  I  unsuccessfully  attempted  to  offer 
to  the  House  bill  would  have  enabled  companies  to  permit  their  em- 
ployees to  carry  their  vested  rights  from  one  firm  to  another  when 
changing  jobs.  I  am  fearful  that  vesting  without  portability  may  prove 
inadequate  in  certain  instances. 

American  workers  do  not  typically  remain  with  one  employer  during 
a  lifetime,  Mr.  Speaker.  As  a  consequence  there  is  a  definite  need  for 
pension  credit  accumulation  for  employees  as  they  move  from  one  job 
to  another  in  an  economy  in  which  both  individual  and  corporate  mo- 
bility is  increasing. 

I  am  hopeful,  therefore,  that  the  issue  of  portability  will  be  given 
first  priority  as  the  momentum  for  more  comprehensive  pension  reform 
continues.  However,  the  initial  steps  must  be  taken  this  afternoon  by 
adopting  the  conference  report  before  us  and  seeing  to  it  that  the 
reforms  this  legislation  proposes  are  fully  and  accurately  implemented. 

Mr.  Gaydos.  Mr.  Speaker,  I  wish  to  commend  the  conferees  of  both 
Houses  of  Congress  for  their  diligent  efforts  in  reaching  an  agreement 
on  legislation  which  will  protect  and  preserve  the  pension  benefits  of 
the  American  working  man. 

Specifically,  I  wish  to  commend  my  colleagues,  Mr.  Perkins,  Mr. 
Thompson,  Mr.  Dent,  Mr.  Burton,  Mr.  Quie,  Mr.  Erlenborn,  and 
Mr.  Sarasin  for  their  efforts  in  incorporating  in  the  conference  report 
provisions  which  this  House  so  overwhelmingly  approved  on  Feb- 
ruary 28  of  this  year. 

It  is  obvious  that  this  legislation  is  most  complex,  and  I  will  only 
point  out  some  of  the  most  significant  provisions. 

PARTICIPATING    AND    VESTING 

The  conference  report  adopts  the  House  provision  in  that  no  plan 
may  require  as  a  condition  of  eligibility  an  age  greater  than  25  or 
employment  service  in  excess  of  11  years.  Where  plans  provide  for 
100-percent  immediate  vesting,  this  would  have  to  occur  no  later  than 
after  3  years  service.  The  conference  report  does  add  a  new  provision 
which  provides  for  a  so-called  "look-back"  of  up  to  3  years  for  an 
employee  who  begins  employment  prior  to  age  24.  Thus,  an  individual 
who  is  employed  at  age  20  will,  upon  attaining  age  25,  have,  a  vested 
credit  of  3  years. 

The  conference  report  provides  for  the  three  vesting  rules  which 
were  embodied  in  the  House  bill.  These  are:  First,  10  years  service 
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rule,  with  100-percent  vesting  after  10  years  of  service :  second,  graded 
15-year  rule  with  25  percent  vested  after  5  years  of  service,  and  100 
percent  vested  after  15  years:  and  third,  the  rule  of  45.  which  provides 
for  50-percent  vesting  when  age  of  individual  plus  years  of  service 
equal  45. 

The  conference  report  does  add  a  new  provision  which  requires 
under  the  rule  of  45  that  an  individual  with  10  years  of  service  will 
have  50-percent  vested  benefits  regardless  of  his  age.  This  means  that 
an  individual,  aged  30,  who  commenced  employment  at  age  20  and 
had  10  years  of  service  would,  under  the  rule  of  45.  otherwise  not 
obtain  any  vested  benefits,  since  his  age.  plus  service  of  10  years, 
equals  40.  The  conference  report,  however,  will  now  provide  the  indi- 
vidual with  a  vested  benefit,  at  age  40.  as  1<»  years  of  service. 

As  provided  in  the  House  bill,  a  plan  would  be  allowed  to  change 
its  vesting  provisions  provided  that  the  vested  benefits  would  not  be 
reduced  or  delayed  for  the  plan  participants  at  the  time  of  the  change. 
As  in  the  House  bill,  any  plan  would  be  allowed  to  provide  for  vest- 
ing of  benefits  after  a  lesser  period  of  time  or  in  a  greater  amount 
than  was  set  forth  in  the  law. 

FUNDING 

The  conference  report  emphasizes  the  provisions  of  the  House  re- 
quiring all  plans  subject  to  the  act  to  make  annual  contributions  equal 
to  the  normal  operating  costs  plus  an  annual  amortization  of  the  un- 
funded accrued  liability  over  a  period  of  30  years  for  a  single  em- 
ployer plan  or  40  years  for  a  multiemployer  plan. 

TERMINATION    IXSURAXCE 

The  conference  report,  with  some  minor  changes,  adopts  the  House 
provisions  which  provide  for  the  creation  of  a  Pension  Benefit  Guar- 
anty Corporation,  whose  purpose  is  to  guarantee  payments  of  benefits 
to  participants  in  the  event  of  termination  of  the  pension  plan.  There 
are  three  new  provisions  in  the  conference  report,  however,  which  are 
of  interest : 

First.  An  advisory  committee  will  be  created  consisting  of  two  rep- 
resentatives of  labor,  two  representatives  of  management,  and  three 
representatives  of  the  general  public,  to  be  appointed  by  the  President 
and  confirmed  by  the  Senate,  whose  purpose  will  be  to  advise  the  Pen- 
sion Benefit  Guaranty  Corporation  on  policies  and  procedures  to  be 
followed  with  respect  to  terminated  pension  plans. 

Second.  The  House  bill  would  authorize  the  Corporation  to  insure 
employers  against  a  contingent  liability  that  could  arise  if.  upon  ter- 
mination of  a  pension  plan,  it  was  necessary  for  the  Pension  Benefit 
Guaranty  Corporation  to  make  payment  to  the  pension  plan  in  order 
to  insure  that  the  participants  receive  the  benefits  to  which  they  are 
entitled.  The  conference  report  provides  for  mandatory  coverage  of 
contingent  employers  liability  for  both  single  and  multiemployer 
plans. 

Third.  The  conference  substitute  authorizes  the  Pension  Benerit 
Guaranty  Corporation  to  attempt  to  develop  within  a  3-year  period  a 
system  whereby  insurance  against  contingent  liability  can  be.  in  whole 
or  in  part,  provided  by  private  insurers. 
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EFFECTIVE    DATES 


First,  The  reporting  and  disclosure  provisions  will  generally  be- 
come applicable  January  1,  1975. 

Second.  The  provisions  on  participation  and  vesting  will  become 
effective  for  plans  in  existence  as  of  January  1,  1974,  for  the  plan 
year  commencing  after  December  31,  1975.  With  respect  to  new  plans, 
they  will  be  subject  to  requirements  for  the  plan  year  commencing 
after  the  date  of  enactment  of  the  bill. 

The  conference  report  does  contain  a  new  provision  that  pension 
plans  which  are  collectively  bargained,  the  collective  bargaining  agree- 
ment may  be  reopened  solely  for  the  purpose  of  allowing  the  pension 
plan  to  comply  with  the  requirements.  Otherwise,  the  pension  plan 
would  not  be  subject  to  participation  and  vesting  requirements  until 
the  expiration  of  the  current  collective  bargaining  agreement. 

Third.  Funding.  New  plans  will  be  subject  to  funding  provisions  in 
the  first  plan  year  beginning  after  the  date  of  enactment  of  the  legis- 
lation. For  existing  plans,  they  will  be  subject  to  the  provisions  on 
December  31,  1975,  except  that  existing  collectively-bargained  plans 
would  be  subject  to  the  provisions  upon  expiration  of  the  existing 
collective  bargaining  agreement  or,  at  the  latest,  December  31,  1980. 

Fourth.  Termination  insurance.  For  single-employer  plans,  ter- 
mination insurance  coverage  would  be  effective  July  1, 1974,  with  pre- 
mium payments  to  commence  on  the  date  of  enactment  of  the  legis- 
lation. 

For  multiemployer  plans,  coverage  to  commence  January  1,  1978 
with  employer  liability  commencing  on  the  date  of  legislative  enact- 
ment. 

Fifth.  Fiduciary  responsibility.  The  fiduciary  liability  provisions 
of  the  act  would  become  effective  January  1, 1975. 

Mr.  Speaker,  this  legislation  represents  a  giant  step  forward  in 
protecting  the  pension  rights  of  American  workers.  I  strongly  urge 
the  adoption  of  the  conference  report. 

Mr.  Mixisii.  Mr.  Speaker,  I  rise  in  strong  support  of  the  Employee 
Pension  Security  Act  of  1974,  the  so-called  pension  reform  bill. 

This  legislation  has  been  long  overdue  and  is  much  needed.  I  want 
to  commend  the  conferees  on  boteh  sides  for  producing  a  quality  con- 
ference report  which  represents  a  giant  step  forward  toward  reform- 
ing the  terrible  mess  that  now  permeates  private  pensions  in  the 
United  States. 

Private  pension  plans  have  experienced  tremendous  growth  over 
the  last  decades  to  the  point  where  they  now  affect  30  million  Ameri- 
cans— it  is  time  for  the  Federal  Government  to  step  in  and  assure 
that  these  employees  and  others  receive  their  just  due. 

For  too  long  people  have  been  denied  pension  security  because  they 
change  their  jobs,  their  workplaces  are  shut  down,  the  companies  they 
work  for  are  sold,  declare  bankruptcy,  or  move  to  another  area. 

The  legislation  before  us  today,  which  will  be  cleared  for  the  Presi- 
dent's signature  in  the  near  future  will  go  a  long  way  toward  alleviat- 
ing present  roadblocks  to  a  secure  and  a  meaningful  retirement. 

In  summary,  the  bill  would  assure  the  pension  coverage  of  most 
private  enterprise  employees  while  at  the  same  time  protecting  their 
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eventual  benefits.  Additionally,  the  various  private  pension  plans  will 
be  required  to  show  proper  funding,  and  the  bill  authorizes  a  Federal 
run  employer-financed  insurance  program  to  guard  against  failing 
plans. 

I  am  disappointed  that  the  legislation's  final  version  does  not  require 
the  strong  mandatory  portability  features  that  were  in  my  original 
bill.  However,  it  should  be  noted  that  the  measure  does  call  for  a  lim- 
ited form  of  voluntary  portability  which  will  be  of  immense  benefit 
if  employees  and  employers  work  together  to  make  it  effective.  In  addi- 
tion the  legislation  calls  for  further  congressional  work  on  the  port- 
ability issue  during  the  94th  Congress. 

All  too  often  in  the  past  private  pension  plans  were  a  sham — they 
did  not  deliver  what  they  promised.  Employees  in  our  country  have 
waited  a  long  time  for  effective  reform  in  this  area.  It  is  high  time 
that  some  order,  stability,  and  reliability  were  introduced  into  this 
virtually  unregulated  sector  of  our  economy.  I  urge  an  overwhelming 
vote  of  approval  for  H.R.  2. 

Mrs.  Grasso.  Mr.  Speaker,  after  years  of  toil  and  effort,  the  House 
is  finally  ready  to  approve  a  pension  reform  bill  which  will  truly  pro- 
tect the  rights  of  the  American  worker. 

I  would  like  to  take  this  opportunity  to  express,  on  behalf  of  the 
workers  in  my  district,  my  thanks  to  my  colleague  and  friend,  the 
gentleman  from  Pennsylvania  (Mr.  Dent),  for  his  tireless  efforts  on 
behalf  of  this  legislation. 

The  final  provisions  of  H.R.  2  will  directly  affect  as  many  as  35 
million  workers  and  additional  millions  and  their  families.  For  the 
first  time,  they  will  be  assured  by  the  law  that  pensions  promised  to 
them  will  be  delivered  on  their  retirement. 

By  establishing  minimum  vesting,  funding,  and  fiduciary  standards, 
the  bill  will  protect  private  pension  plans  and  will  prevent  a  recur- 
rence of  the  too-often  repeated  story  of  pensions  which  unexpectedly 
vanished  when  workers  reached  retirement  age. 

Without  question.  H.R.  2  represents  the  most  important  piece  of 
labor-related  legislation  since  the  establishment  of  the  Federal  mini- 
mum wage  nearly  40  years  ago.  I  wholeheartedly  support  the  confer- 
ence report  and  would  hope  that  it  could  be  quickly  signed  into  law. 

Mr.  Axxrxzio.  Mr.  Speaker,  I  rise  in  strong  support  of  this  monu- 
mental and  most  significant  reform  legislation,  because  of  the  first  time 
in  our  nation's  history,  a  comprehensive  Federal  statute  governing 
private  pension  plans  is  being  enacted.  For  the  first  time,  working 
Americans  who  in  good  faith  pay  a  part  of  their  salaries  into  company 
pension  plans,  will  be  guaranteed,  upon  retirement,  receipt  of  the 
benefits  for  which  they  worked  so  hard. 

The  case  for  pension  plan  reform  was  made  known  by  the  thousands 
of  workers  who  voiced  their  legitimate  grievances  to  us,  who  told  their 
stories  before  House  and  Senate  hearings,  and  even  on  TV  the  people 
spoke,  and  we  listened. 

The  pension  reform  bill  will  assure  that  those  workers  under  private 
pension  plans  will  get  the  benefits  to  which  they  are  entitled — even 
if  a  company  ,for  which  they  worked  goes  out  of  business.  I  feel  that 
the  pension  plan  termination  insurance  program  is  the  real  backbone 
of  the  legislation.  It  will  be  the  spine  of  the  private  pension  system 
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since  it  will  assure  workers  that  if  they  are  entitled  to  a  pension,  they 
will  get  one. 

As  I  have  said  in  the  past,  in  speaking  for  the  inclusion  of  a  termina- 
tion insurance  program,  such  a  program  would  eliminate  the  legiti- 
mate fears  shared  by  thousands  of  workers  that  the  pension  on  which 
they  so  desperately  depended  would  not  pay  off  at  retirement.  No 
longer  will  actual  losses  be  experienced  by  thousands  of  workers  each 
year  who  have  found  that  their  pension  plan  was  terminated  without 
sufficient  assets  to  pay  all  benefits  due. 

This  legislation  recognizes  that  despite  the  favorable  tax  treatment 
afforded  pension  plans  and  the  enormous  growth  over  the  years,  too 
many  employees  with  long  years  o,f  service  were  losing  anticipated 
retirement  benefits  owing  to  the  lack  of  vesting  provisions  in  these 
plans.  Mr.  Speaker,  H.R.  2  provides  minimum  standards  of  vesting 
from  which  plans  can  choose.  Similarly,  it  provides  rules  concerning 
eligibility,  participation  requirements,  plan  termination  insurance, 
reporting  and  disclosure,  fiduciary  responsibilities,  individual  retire- 
ment accounts,  and  survivors'  benefit  options. 

Mr.  Speaker,  this  legislation  also  recognizes  that  the  soundness  and 
stability  of  many  pension  plans  were  endangered  because  of  inade- 
quate funding  requirements.  The  minimal  funding  requirements  pre- 
scribed by  the  Internal  Revenue  Service  did  very  little  to  contribute 
to  the  financial  integrity  of  pension  plans.  It  is  therefore  reassuring 
that  this  complex  piece  of  legislation  calls  ,for  the  systematic  fund- 
ing of  pension  plan  liabilities. 

The  present  tax  laws  generally  are  aimed  at  preventing  employers 
from  operating  plans  as  tax  avoidance  devices.  They  also  prohibit 
employers  from  running  plans  that  discriminate  in  favor  of  officers, 
stockholders,  and  highly  paid  employees.  But  the  tax  laws  do  noth- 
ing more  than  this.  Yet  the  Treasury  Department  was  estimating  that 
we  were  losing  something  like  $4  billion  a  year  in  lost  revenues  from 
private  plans  taking  tax  deductions  for  contributions  to  pension 
trusts,  with  the  income  then  earned  by  the  trusts  being  tax  exempt. 

I  am  proud  of  the  provisions  regarding  participation,  vesting,  fund- 
ing, and  also  the  other  major  tax  and  reporting  provisions  in  the  bill. 
I  would  like  to  call  particular  attention  to  some  of  the  lesser  known 
details  which  I  think  will  definitely  be  appreciated  by  our  working 
men  and  women. 

First  of  all,  when  an  individual  leaves  a  pension  plan  prior  to  retire- 
ment— with  a  vested  right  to  a  pension — the  employer  will  not  only 
be  required  to  furnish  him  with  a  statement  setting  forth  what  the 
employee  is  entitled  to,  but  he  would  also  be  required  to  forward 
a  copy  to  the  Social  Security  Administration.  When  the  individual 
applies  for  social  security  benefits,  he  will  be  notified  what  he  is  due 
under  the  pension  plan  which  covered  him  perhaps  5,  10,  or  even  20 
years  ago.  Often  workers  forget  these  things  over  the  years  and  never 
apply  for  benefits  which  are  rightfully  theirs. 

Another  feature  that  I  think  is  important  and  which  I  would  like 
to  point  out  to  my  colleagues  is  that  workers  who  leave  plans  with 
vested  rights  to  their  pension  can  expect  the  full  amount  promised  at 
retirement  under  plans  which  integrate  their  benefit  formulas  with 
social  security.  Under  offset  plans,  an  employer  could  formerly  reduce 
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the  amount  that  he  would  pay  under  his  pension  plan  to  reflect  in- 
creases in  social  security  benefits  enacted  after  the  individual  left 
his  company.  Now  the  offset  under  integrated  plans  will  be  frozen 
at  the  level  in  effect  when  the  individual  terminated  employment. 

I  should  also  add  that  this  legislation  codifies  the  current  admin- 
istrative practice  of  the  Internal  Revenue  Service  which  freezes  the 
amount  of  the  offset  for  individuals  once  they  are  retired. 

These  are  just  two  features  I  would  like  to  point  out.  Of  course,  I 
could  go  on  and  on  discussing  the  numerous  provisions  in  this  lengthy 
bill,  but  suffice  it  to  say  that  this  was  one  of  the  most  complex  pieces  of 
legislation  that  any  of  us  has  had  to  face  and  I  think  the  conferees 
did  a  commendable  job.  Once  the  conference  report  before  us  is  en- 
acted into  law  and  the  program  gets  underway,  it  will  be  necessary  for 
us  to  monitor  the  effectiveness  of  the  law  in  order  to  eliminate  any 
weaknesses  that  might  exist  and  in  order  to  strengthen  it  and  make 
sure  that  the  intent  of  Congress  is  fully  implemented. 

Mr.  Railsback.  Mr.  Speaker,  today  is  certainly  a  day  we  have  all 
been  looking  forward  to.  But  I  must  say  that  the  people  who  have  been 
looking  forward  to  it  with  the  greatest  anticipation  are  the  millions  of 
working  men  and  women  who  will  be  helped  by  the  pension  reform 
legislation  before  us  this  afternoon.  Estimates  of  the  number  of  people 
who  will  be  covered  by  H.R.  2  are  as  high  as  30  million. 

The  legislation  will  establish  minimum  standards  which  pension 
plans  must  meet.  I  believe  that  the  standards  are  fair  from  the  stand- 
point of  participants  and  employers,  unions  and  management.  The 
conferees  have  carefully  considered  both  the  House  and  Senate  ver- 
sions of  the  legislation  and  have  worked  expeditiously  in  bringing 
this  measure  to  the  floor.  I  would  like  to  take  just  a  moment  to  com- 
mend them  for  this  most  difficult  task.  The  legislation  is  inordinately 
complex  and  technical,  and  my  only  caution  and  concern  is  that  ade- 
quate explanations  of  the  bill  be  provided  to  all  concerned. 

Basically.  H.R.  2  will  require  that  all  employees  be  eligible  to  par- 
ticipate in  a  pension  plan  after  they  are  25  years  old  and  have  worked 
for  an  employer  for  1  year.  This  provision  recognizes  that  younger 
workers  change  jobs  more  frequently  than  older  workers  before  set- 
tling down  into  a  career  occupation.  It  also  takes  into  consideration  the 
fact  that  other  individuals  are  transient  or  temporary  workers,  and 
have  no  intention  of  staying  with  one  employer  for  any  length  of  time. 
The  legislation  does  not  saddle  employers  with  keeping  records  for 
these  individuals  which  would  not  only  be  costly  and  time  consuming, 
but  also  to  little  avail. 

The  bill  also  establishes  what  I  believe  are  responsible  and  flexible 
standards  for  vesting.  Three  options  are  available  which  will  permit 
employers  some  choice  in  the  vesting  formula  the}'  wish  to  adopt.  I 
should  add  that  the  vesting  cost  studies  that  were  completed  last  year 
showed  a  nominal  difference  in  costs  among  the  different  options 
studied. 

I  am  also  pleased  that  the  bill  includes  sound  requirements  for  the 
funding  of  pension  plans.  The  systematic  funding  of  pension  plan  lia- 
bilities in  the  manner  called  for  in  H.R.  2  should  contribute  signifi- 
cantly to  the  financial  integrity  of  pension  plans.  This,  coupled  with 


4701 

tighter  standards  of  fiduciary  conduct,  should  add  employee  con- 
fidence in  the  private  pension  system. 

One  provision  which  I  am  truly  encouraged  by  is  that  regarding  the 
pension  plan  termination  insurance  program.  I  carefully  studied  the 
arguments  for  and  against  such  a  program,  and  concluded  that  we 
have  a  fairly  serious  problem  that  can  be  solved  with  the  sharing  of 
risk  among  all  plans. 

H.R.  2  also  serves  to  remedy  an  obvious  inequity  that  has  existed  for 
years  in  the  tax  treatment  afforded  pension  plans  set  up  by  the  self- 
employed.  Whereas  formerly  there  was  no  limitation  on  corporate  con- 
tributions to  pension  plans,  the  self-employed  were  limited  to  a  maxi- 
mum deduction  of  $2,500  a  year.  Now  they  will  be  entitled  to  up  to 
$7,500  a  year.  This  will  hopefully  stem  the  tide  of  professionals  seeking 
to  incorporate  because  of  the  differences  in  tax  treatment  of  pension 
plans. 

Mr.  Speaker,  we  have  all  sought  ways  to  preserve  and  stimulate  the 
future  growth  of  the  private  pension  system.  In  fact,  we  were  very 
careful  in  avoiding  the  inclusion  of  provsions  which  would  stifle  that 
growth.  Toward  this  end  the  legislation  was  carefully  shaped.  But 
what  could  be  done  to  encourage  and  stimulate  the  growth  of  the  pri- 
vate pension  system  ? 

Mr.  Speaker,  the  inclusion  of  the  so-called  IRA  provisions  permit- 
ting individuals  not  covered  by  a  pension  plan  to  set  up  a  tax-qualified 
plan  of  their  own  will  be  a  catalyst  in  stimulating  the  growth  of  the 
private  pension  system.  Now  individuals  not  covered  by  a  pension  can 
take,  depending  on  their  income,  a  tax  deduction  of  up  to  $1,500  a  year 
for  retiremeiu  savings.  This  is  a  provision  similar  to  that  I  have  oeen 
calling  for  in  bills  I  have  introduced  over  the  last  several  years.  There- 
fore, I  am  particularly  pleased  this  language  is  included  in  H.R.  2. 

To  conclude,  1  believe  the  Pension  Reform  Act  comes  to  grips  with 
many  of  the  serious  problems  facing  far  too  many  Americans  regard- 
ing pension  plans.  I  urge  immediate  enactment  of  H.R.  2 — it  is  a  good 
pension  reform  bill,  and  we  must  usher  in  an  era  of  pension  reform  yet 
this  year. 

Mr.  Price  of  Illinois.  Mr.  Speaker,  I  would  just  like  to  add  my  com- 
ments to  those  that  have  already  been  made  in  support  of  the  adoption 
of  the  conference  report  on  H.R.  2,  the  Employee  Benefit  Securitv  Act 
of  1974. 

This  legislation  was  introduced  in  response  to  growing  complaints 
that  many  pension  plans  are  inadequate  and  deprived  of  retirement 
benefits  if  they  change  jobs,  their  plans  are  insufficiently  financed,  or 
the  company  folds.  These  people  need  to  be  protected  better  than  they 
are  now,  and  this  legislation  I  feel  will  do  an  admirable  job  of  allevi- 
ating the  harsh  conditions  that  now  exist.  Potentially  affecting  30  mil- 
lion citizens,  this  bill  is  one  of  the  most  important  bills  this  Congress 
will  consider. 

I  urge  my  colleagues  to  adopt  these  provisions  so  that  vesting  and 
portability  standards  may  be  put  into  effect  as  soon  as  possible.  The 
workers  of  America  need  this  legislation  so  that  they  may  be  assured 
of  receiving  the  benefits  for  which  they  worked  so  hard. 

Mr.  Tierxax.  Mr.  Speaker,  today  is  the  culmination  of  several  years 
of  effort  to  reform  the  private  pension  system.  Our  vote  in  favor  of  the 
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conference  report  to  H.R.  2,  the  Employee  Retirement  Income  Secu- 
rity Act  of  1974  will  assure  millions  of  workers  adequate  income  for 
their  retirement  years. 

The  private  pension  system  in  the  United  States  has  grown  at  a 
phenomenal  rate  in  the  past  30  years.  In  1940,  only  4  million  employees 
were  covered  by  private  pension  plans.  Today,  over  30  million  em- 
ployees or  almost  one-half  of  the  private  nonf arm  work  force  are  cov- 
ered by  these  plans.  Over  $150  billion  in  assets  are  held  in  reserve  to 
pay  benefits  credited  to  private  plan  participants.  But  even  with  this 
huge  amount  in  reserve,  employees  often  retire  only  to  find  out  that 
for  some  reason  they  are  denied  the  pension  they  earned.  Either  the 
company  has  unknown  rules  for  pension  eligibility  or  runs  into  finan- 
cial difficulty  and  there  are  no  funds  left  to  pay  pension  benefits.  De- 
spite this  rapid  growth  of  the  pension  system,  there  are  no  Govern- 
ment regulations  to  correct  the  flaws. 

Both  the  Senate  and  the  House  have  put  in  long  hours  working  to 
reform  the  pension  system,  to  strengthen  the  position  of  the  retiree 
without  discouraging  the  growth  of  private  pension  plans.  The  bill 
we  are  voting  on  today  was  a  monumental  task,  but  it  was  completed 
successfully.  This  bill  will  establish  minimum  standards  of  vesting, 
funding,  and  fiduciary  responsibility.  It  will  also  provide  insurance 
for  the  vested  portion  of  unfunded  liabilities  against  the  risk  of  pre- 
mature plan  termination.  This  insurance  will  protect  employees  from 
the  bankruptcy  of  their  employer. 

Another  important  provision  of  this  bill  is  the  tax  deduction  allow- 
ance for  those  not  covered  by  pension  plans.  While  30  million  em- 
ployees are  covered  under  pension  plans,  still  half  of  our  work  force 
does  not  have  the  benefit  of  these  plans.  But  the  bill  we  are  voting  on 
today  will  allow  these  individuals  to  set  up  their  own  retirement  ac- 
counts and  deduct  up  to  $1,500  from  their  income  tax  returns. 

This  bill  will  protect  the  employee's  pension  rights  from  bankruptcy 
of  the  employer :  it  will  require  the  employer  to  clearly  state  the  eligi- 
bility standards  for  pension  participation ;  it  will  set  up  vesting  and 
funding  standards ;  and  it  will  help  those  not  covered  under  a  pension 
plan  by  providing  a  tax  reduction  for  retirement  savings.  This  is  one 
of  the  most  monumental  pieces  of  labor  legislation  passed  by  any  Con- 
gress and  the  long  years  of  work  on  this  bill  were  well  worth  the  effort. 

Mr.  Collier.  Mr.  Speaker,  I  rise  in  support  of  the  conference  report 
on  H.R.  2,  the  Employee  Retirement  Income  Security  Act  of  1974. 

As  a  conferee  on  this  important  legislation.  I  can  tell  the  Members 
that  this  is  one  of  the  most  comprehensive  bills  I  have  ever  worked  on 
and  feel  it  will  provide  the  basis  for  improved  pension  benefits  for  vir- 
tually all  Americans  who  are  now  covered  by  a  plan,  may  be  covered 
in  the  future,  or  will  be  able  to  take  advantage  of  the  newly  estab- 
lished individual  retirement  accounts. 

As  many  of  the  conferees  have  indicated  this  legislation  provides 
new  standards  relating  to  participation,  vesting,  and  funding  of  pen- 
sion plans,  establishes  a  new  program  of  individual  retirement  ac- 
counts for  those  pensionless  employees  who  do  not  have  coverage 
under  an  existing  plan  and  provides  a  large  number  of  other  changes 
in  both  the  tax  and  labor  laws  relating  to  this  entire  subject.  Others 
have  dealt  with  some  of  the  items  contained  in  this  legislation,  and  I 
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would  like  to  merely  touch  on  a  few  items  which  I  think  are  critical 
and  deserve  explanation. 

As  I  indicated,  the  conference  agreement  provides  three  alternative 
vesting  standards  which  must  be  met  by  either  plans  which  qualify 
under  the  tax  law  or  those  that  will  he  required  to  meet  the  guidelines 
established  by  the  Secretary  of  Labor.  The  existing  Internal  Revenue 
Code  provides  rules  against  discrimination  on  the  part  of  pension 
plans  between  employees.  Simply  stated,  a  particular  plan  must  not 
favor  supervisory  employees  over  nonsupervisory  employees  in  its 
vesting  provisions  and  other  provisions  if  it  is  to  qualify  for  the  spe- 
cial tax  treatment  afforded  by  the  Internal  Revenue  Code  for  qualified 
plans. 

Generally  speaking,  the  Internal  Revenue  Service  has  forced  on 
small  employers  faster  rules  of  vesting  than  it  has  on  the  larger  plans 
since  there  may  be  more  likelihood  of  turnover  and  greater  benefits  to 
highly  paid  workers  in  those  plans  than  in  the  larger  company  wide 
plans.  Unfortunately,  the  law  has  not  been  administered  on  a  uniform 
basis,  and  the  conferees  were  made  aware  of  a  number  of  situations 
where  small  employers,  who  were  attempting  to  provide  their  employ- 
ees with  a  meaningful  pension  plan,  have  had  to  vest  and  fund  their 
plans  at  levels  significantly  in  excess  of  those  required  of  major 
corporations. 

The  conferees  attacked  this  problem  by  providing  in  general  that  a 
plan  which  meets  the  vesting  requirements  provided  in  the  bill  is  not 
to  be  considered  discriminatory  unless  there  is  a  pattern  of  abuse 
under  the  plan  or  there  has  been  or  is  reason  to  believe  that  there  will 
be  an  accrual  of  benefits  or  forfeitures  tending  to  discriminate  in  favor 
of  employees  who  are  officers,  shareholders  or  highly  compensated.  It 
seems  to  me  that  once  a  plan  meets  the  standards  established  in  this 
bill  there  should  be  no  greater  requirement  for  it.  and  the  Internal 
Revenue  Service  should  not  be  allowed  on  a  general  basis  to  require 
faster  vesting  of  the  small  employer  than  it  would  a  large  corporate 
employer. 

The  provisions  in  this  bill  provide,  except  in  cases  where  actual 
abuse  occurs,  the  Internal  Revenue  Service  in  administering  the  vest- 
ing provisions  will  not  require  a  vesting  schedule  more  stringent  than 
40  percent  vesting  after  -i  years  of  employment  with  5  percent  addi- 
tional vesting  for  each  of  the  next  2  years  and  10  percent  additional 
vesting  for  each  of  the  following  5  years. 

Additionally,  this  more  rapid  vesting  would  generally  not  be  re- 
quired except  in  a  case  where  the  rate  of  likely  turnover  for  executives 
was  substantially  less  than  the  rate  of  likely  turnover  for  rank  and 
file  employees. 

As  a  conferee,  who  proposed  this  last  alternative,  I  wish  to  make 
it  clear  that  my  intentions  are  to  make  uniform  the  rules  under  which 
the  Internal  Revenue  Service  operates  in  those  instances  where  there 
is  a  definite  pattern  of  abuse.  I  hope  and  intend  that  these  rules  will 
not  be  applied  in  cases  where  there  is  only  a  slight  question  and  the 
circumstances  preclude  absolute  nondiscrimination.  The  thrust  of  this 
pension  legislation  should  be  to  protect  employees  and  to  insure  that 
they  have  adequate  benefits.  It  should  not  be  implemented  in  a  way 
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which  will  force  employers  to  end  their  plans  or  perhaps  discourage 
other  employers  from  beginning  them. 

The  conferees  provided  that  the  joint  pension  task  force  is  to  study 
this  problem  carefully.  I  hope  the  group  will  move  on  this  very  im- 
portant question  quickly. 

Mr.  Speaker,  there  is  one  other  important  item  I  would  like  to  dis- 
cuss. It  relates  to  the  establishment  in  this  legislation  of  the  tax  dedi, 
tions  for  individual  retirement  accounts.  As  Members  of  the  House 
will  recall,  in  his  pension  message  some  years  ago,  former  President 
Nixon  recommended  the  establishment  of  a  new  program  under  which 
a  good  share  of  the  30  million  Americans  not  presently  covered  by 
pension  plans  would  be  encouraged  to  begin  their  own  plans.  This 
recommendation  was  presented  in  the  form  of  a  tax  deduction  granted 
to  an  employee  who  is  not  eligible  or  covered  by  a  pension  plan  at  his 
place  of  work  to  contribute  up  to  $1,500  per  year  of  his  money  into  an 
account  which  would  be  set  aside  for  his  retirement.  The  encourage- 
ment involved  was  the  tax  deduction  for  that  $1,500. 

Both  the  House  and  Senate  versions  contained  so-called  IRA's  and 
I  think  that  this  is  one  of  the  most  critical  provisions  in  this  legislation. 
It  is  designed  to  allow  noncovered  individuals  to  obtain  some  pension 
benefits  when  they  retire.  Its  purpose  is  worthy  and  its  operation 
should  be  very  simple. 

The  funds  contributed  to  an  individual  retirement  account  will  be 
available  for  the  purchase  of  an  annuity  contract,  a  qualified  retire- 
ment bond,  an  account  in  a  bank,  and  in  addition,  certain  life  endow- 
ment insurance  contracts  to  the  extent  that  the  amounts  paid  are 
properly  allocable  to  retirement  savings.  On  this  latter  point,  it  is 
important  that  an  explanation  be  given  as  to  why  the  conferees  decided 
against  allowing  the  funds  of  individual  retirement  accounts  to  be 
used  for  the  purchase  of  life  insurance  generally. 

It  is  important  to  note  there  is  presently  no  tax  deduction  allowed 
for  amounts  paid  for  the  purchase  of  life  insurance,  and  the  individual 
retirement  accounts  are  designed  to  provide  a  retirement  benefit,  not 
a  life  insurance  benefit.  As  a  result,  the  conferees  decided  to  allow  the 
assets  of  individual  retirement  accounts  to  be  used  only  for  the  retire- 
ment savings  element  in  an  endowment  contract.  I  think  this  is  a  fair 
result  and  makes  sense  in  light  of  what  the  purpose  and  intention  of 
the  individual  retirement  account  provision  is. 

Mr.  Speaker,  there  are  many  other  j>rovisions  in  this  bill  which 
deserve  discussion  and  others  will  highlight  them  in  their  remarks. 
Suffice  it  to  say.  that  I  believe  this  is  an  important  piece  of  legislation 
that  deserves  the  support  of  each  Member  of  the  body.  I  hope  it  will 
pass  by  an  overwhelming  vote. 

Mr.  Smith  of  Iowa.  Mr.  Speaker.  I  fully  appreciate  the  fact  that 
the  subject  matter  covered  by  the  Employee  Retirement  Income 
Security  Act  of  1974  is  very  extensive  and  complicated.  There  is  a 
great  need  for  private  pension  plans,  deferred  income  plans,  and 
other  plans  which  receive  tax  benefits  as  an  encouragement  to  provid- 
ing supplemental  retirement  income.  Realistically,  social  security  by 
itself  is  not  likely  to  be  sufficient  to  provide  enough  for  retirement 
income  and  the  supplemental  plans  are  very  important. 

In  establishing  a  deferred  income  plan,  older  emplo}-ees  would  not 
be  able  to  receive  benefits  unless  the  plan  provides  for  paying  these 
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benefits  out  of  the  trust  fund  in  excess  of  the  contributions  of  such 
employees  and  thereby  creating  an  unfunded  liability  which  is  paid 
back  over  a  period  of  years — usually  15  years  or  more.  If  the  company 
which  has  approved  such  a  negotiated  plan  approves  a  plan  preferred 
by  the  employees  which  includes  an  unfunded  liability  and  if  that 
company  then  goes  out  of  business  prior  to  the  time  when  the  unfunded 
liability  has  been  funded,  it  is  understood  that  the  value  of  the  vested 
rights  of  the  younger  employees  will  not  be  as  much  as  they  have  paid 
in,  because  some  of  this  money  is  needed  to  finance  the  retirement  of 
older  employes  who  had  not  paid  in  enough  to  purchase  their  lifetime 
annuity.  Provisions  of  this  bill  which  set  up  an  insurance  corporation 
and  guarantee  certain  benefits,  may  expose  employer  units  which  go 
out  of  business  after  the  effective  date  of  this  act  to  additional 
liabilities  over  and  above  those  included  in  the  negotiated  contract. 
Employees  of  companies  which  went  out  of  business  after  July  1. 1974, 
and  prior  to  the  effective  date  of  this  act  may  receive  benefits  from  the 
fund  without  their  employer  units  having  paid  any  extra  money  and 
this  money  will  have  to  come  from  those  who  are  paying  insurance 
premiums  hereafter.  Indirectly,  this  is  paid  from  funds  which  would 
have  otherwise  provided  employees  with  increased  retirement  benefits. 

It  seems  to  me  that  this  plan  as  agreed  upon  expropriates  from  some 
employee  groups  whose  plan  must  pay  the  extra  insurance  premium 
to  give  to  others;  and  that  it  also  has  the  overall  effect  of  discouraging 
the  future  establishment  of  deferred  income  plans  with  unfunded 
liabilities  to  pay  for  the  benefits  for  older  members.  It  inevitably  will 
also  discourage  establishing  the  kind  of  individual  deferred  income 
plans  which  have  in  the  past  provided  the  greatest  amount  of  benefits 
for  the  contributions  paid  in.  Although  the  overall  objectives  of  the 
bill  are  laudible,  I  think  these  negative  aspects  are  very  bad  and 
should  be  corrected  in  this  bill  and  before  irreparable  damage  is  done 
to  many  people  in  the  work  force  today. 

While  appreciating  the  overall  espoused  objectives  of  the  bill  and 
supporting  the  need  for  minimum  vesting  standards  and  other  provi- 
sions such  as  those  encouraging  individuals  to  buy  an  individual 
annuity  plan,  I  feel  it  would  have  been  advisable  to  correct  some  of  the 
bad  features  and  believe  the  committees  involved  should  consider 
amendments  very  soon. 

Mr.  Sarasix.  Mr.  Speaker,  the  private  retirement  system  has  always 
held  out  to  America's  workers  the  promise  of  economic  security  during 
retirement  years.  While  millions  of  Americans  did  collect  their  benefits, 
the  situation  was  not  nearly  as  fortunate  for  thousands  of  others. 

For  the  past  6  years.  Members  of  the  House  and  Senate  have  been 
studying  the  private  retirement  system,  reviewing  with  our  staffs  the 
case  histories  of  people  who,  after  -20.  30,  and  even  40  years  of  faith- 
ful and  competent  service  found  themselves  without  the  retirement 
benefits  they  had  worked  for  all  their  adult  lives. 

The  Federal  Government,  the  only  body  with  the  broad  powers 
necessary  to  address  the  problems  of  a  system  which  covers  an  esti- 
mated 30  million  workers,  had  to  step  in.  Suggestions  were  made  to 
improve  the  system,  to  tighten  up  the  provisions  and  the  loopholes 
which  led  to  individual  loss  of  rights.  For  what  must  have  appeared 
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to  be  an  inexcusable  length  of  time,  however,  the  necessary  compro- 
mises could  not  be  reached. 

This  year,  however,  success  has  not  eluded  us.  Throughout  the  93d 
Congress  to  date,  we  worked  on  the  many  provisions,  this  time  avoid- 
ing the  problems  that  had  ended  previous  congressional  efforts.  House 
Education  and  Labor,  House  Ways  and  Means,  Senate  Labor  and 
Senate  Finance  Committees  combined  resources  and  knowledge  in  an 
effort  to  produce  a  good,  sound,  realistic  measure. 

Today  the  culmination  of  our  efforts  lies  before  the  House.  We  do 
not  hold  it  up  to  our  colleagues  as  a  panacea  for  all  the  problems  and 
Ave  are  not  trying  to  tell  the  people  of  America  that  they  will  get  all 
the  benefits  they  are  expecting. 

We  are  offering  legislation  which  is  an  excellent  first  step  toward 
these  goals,  a  bill  which  provides  reasonable  assurances  that  the  bene- 
fits will  be  where  they  are  supposed  to  be  when  they  are  supposed  to  be. 
Even  more  important,  we  have  finally  provided  a  foundation  upon 
which  we  can  base  reforms  for  the  future. 

For  the  thousands  of  people  who  have  lost  their  pensions  through 
no  fault  of  their  own  we  can  unfortunately  do  nothing.  For  our  pres- 
ent and  future  working  men  and  women,  however,  we  can  do  some- 
thing. We  must  approve  the  conference  report  on  pension  reform 
legislation  and  we  must  do  it  today.  The  American  people  have  been 
waiting  a  long  time  for  the  many  necessary  changes,  and  this  is  one 
change  that  they  cannot  wait  for  any  longer. 

Mr.  Rostenkowski.  Mr.  Speaker,  the  approval  today  of  H.R.  2,  by 
the  full  House  of  Representatives,  marks  the  culmination  of  countless 
months  of  work  on  pension  reform  legislation.  It  will  certainly  be 
considered  one  of  the  most  lasting  achievements  of  this,  the  93d  Con- 
gress. 

Since  H.R.  2  is  the  end  product  of  months  of  cooperative  effort 
between  the  Committee  on  Ways  and  Means  and  the  Committee  on 
Education  and  Labor,  credit  for  the  final  language  of  this  legislation 
cannot  be  given  to  one  man  or  even  to  one  committee.  But  both  the 
acting  chairman  of  the  Committee  on  Ways  and  Means,  Mr.  Ullman, 
and  the  head  of  the  pension  task  force,  Mr.  Dent,  deserve  much  credit 
for  the  many  long  hours  spent  laying  the  groundwork  for  this  un- 
usual but  effective  joint  effort. 

Without  further  expanding  on  the  remarks  of  my  fellow  conferees 
as  to  the  contents  of  this  conference  report,  I  would  like  to  explain 
just  one  of  the  difficulties  encountered  by  both  Houses  in  drafting  this 
extensive  revision  of  the  private  pension  system;  a  difficulty  that 
caused  considerable  delay  in  the  presentation  of  this  bill  to  the  full 
House  for  final  approval. 

The  goal  of  the  legislation  was  to  strengthen  the  rights  of  employees 
under  existing  pension  systems,  while  at  the  same  time  encouraging 
the  expansion  of  these  plans  and  the  creation  of  new  ones.  As  a  result, 
the  committee  found  it  necessary  to  develop  a  delicate  compromise 
between  stricter  regulations  for  protection  of  employees  and  sufficient 
inducements  for  continued  participation  by  employers. 

In  doing  this,  our  task  was  further  complicated  by  the  diversity  of 
existing  plans,  some  of  which  were  affected  quite  unexpectedly  under 
early  drafts  of  this  bill.  Thus,  it  was  constantly  necessary  to  rework  the 
various  provisions  in  order  that  we  not  regulate  certain  plans  out  of 


4707 

existence — a  situation  that  would  hardly  have  benefited  the  pensioner 
whose  rights  we  were  most  trying  to  preserve. 

Thus,  m  reviewing  this  legislation,  it  is  necessary  to  remember  that 
with  the  exception  of  certain  collective  bargaining  agreements,  pen- 
sion plans  are  voluntarily  set  up  by  employers  as  an  inducement  to  at- 
tract employees.  In  developing  compromises  in  this  area,  both  the  com- 
mittees and  the  conferees  were  necessarily  cognizant  of  the  need  to 
encourage  the  continued  existence  of  these  plans.  As  a  result,  the  con- 
ference report  on  H.R.  2  represents  a  true  balance  of  the  interests  of 
all  concerned.  For  example,  its  early  vesting  provisions  will  insure 
that  each  employee  will  have  rights  and  not  just  empty  promises  as 
his  retirement  approaches,  Similarly,  the  tax  provisions  not  only  will 
lessen  the  tax  evasion  that  in  the  past  has  been  practiced  by  many 
high  salaried  individuals,  but  will  also  continue  to  encourage  the  es- 
tablishment of  retirement  plans  by  corporate  employers. 

H.R.  2  represents  a  delicate  yet  comprehensive  reform  of  the  present 
pension  and  retirement  system  in  this  country.  As  such,  I  feel  that 
it  deserves  the  full  support  of  each  Member  of  this  House. 

Mr.  Hillis.  Mr.  Speaker,  I  am  pleased  that  the  time  has  finally  ar- 
rived for  us  to  take  final  action  on  the  Pension  Reform  Act. 

I  have  been  interested  in  and  have  worked  hard  on  pension  reform 
since  the  beginning  of  my  first  term  in  Congress.  I  submitted  two  bills 
dealing  with  pension  protection  to  the  Congress  and  testified  before 
committee  in  support  of  stronger  and  improved  protection  for  par- 
ticipants and  beneficiaries  of  employee  welfare  and  pension  benefit 
plans.  I  am  pleased  to  say  that  elements  from  my  legislation  have  been 
incorporated  in  the  Pension  Reform  Act  before  us  today. 

Rapid  approval  of  this  legislation  would  represent  a  major  step 
forward  in  providing  a  strong  and  guaranteed  private  pension  sys- 
tem in  America. 

I  would  urge  President  Ford  to  sign  this  measure  posthaste  so  that 
we  can  see  the  provisions  of  this  much  needed  act  become  law. 

Mr.  Mathias  of  California.  Mr.  Speaker,  in  our  consideration  of 
H.R.  2  we  are  concerning  ourselves  with  the  financial  security  of 
America's  work  force.  Literally  millions  o,f  our  working  men  and 
women  currently  enrolled  in  pension  plans  will  be  directly  affected  by 
the  passage  of  this  reform  legislation,  and  millions  more  will  be  indi- 
rectly affected  by  it  due  to  the  fact  that  they  may,  in  the  future,  enter 
a  retirement  benefit  program. 

Too  many  Americans  have  been  duped  into  believing  that  they 
need  not  fear  financial  worries  upon  retiring,  and  have  been  left  with 
little  or  no  security  for  their  retirement  years.  This  legislation  will 
eliminate  the  chance  of  that  happening  by  guaranteeing  the  proper 
management  of  moneys  contained  in  pension  .funds  and,  in  fact,  by 
guaranteeing  the  existence  of  ample  money  to  pay  out  the  anticipated 
benefits. 

Many  Americans  have  suffered  the  loss  of  pension  benefits  due  to 
markets  and  bankruptcies.  The  establishment  of  a  termination  insur- 
ance system  will  guarantee  retirement  benefits  to  employees  who  find 
themselves  caught  shorthanded  by  sudden  shifts  in  the  status  of  their 
employing  agency. 

For  these  reasons,  and  others,  Mr.  Speaker,  I  favor  the  adoption  of 
the  conference  report  accompanying  H.R.  2.  It  is  my  hope  that  we  can 
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have  this  legislation  passed  by  both  Houses  of  Congress,  and  on  the 
President's  desk  ,for  signing  by  Labor  Day. 

Mr.  Carney  of  Ohio.  Mr.  Speaker,  the  conference  report  on  the 
Employee  Retirement  Income  Security  Act  of  1974,  H.K.  2,  now  before 
the  House  gives  me  a  great  deal  of  satisfaction.  Legislation  protect- 
ing the  pension  benefits  earned  and  paid  for  by  employees  during  their 
working  years  has  been  one  of  my  highest  priorities  ever  since  I  be- 
came a  Member  of  the  Congress. 

House  bill  2  is  not  a  perfect  bill.  No  bill  passed  by  the  Congress  ever 
is.  But  H.R.  2  will  eliminate  most  of  the  glaring  inequities  in  private 
pension  plans  in  which  30  million  working  men  and  women  have  in- 
vested over  $125  billion  of  their  hard-earned  money. 

This  pension  reform  bill  does  not  require  a  company  to  have  a  pen- 
sion plan.  But  it  does  make  certain  that  persons  who  work  for  a  com- 
pany having  such  a  plan  will  receive  the  full  pension  benefits  to  which 
they  are  entitled.  This  bill  would  forbid  a  company  having  a  pension 
plan  from  excluding  any  employee  25  years  of  age  with  at  least  1  year 
of  service.  It  gives  employees  a  vested  right  to  their  pension  benefits 
in  one  of  three  ways :  First,  100  percent  vesting  after  10  years  of  serv- 
ice; second,  graduated  100  percent  vesting  after  15  years  of  service; 
third,  50  percent  vesting  when  years  of  service  and  age  of  emploj-ee 
total  45,  10  percent  per  year  over  the  next  5  years,  and  at  least  50  per- 
cent vesting  after  10  years  of  service. 

Second,  this  pension  reform  bill  requires  that  all  pension  plans  be 
properly  funded.  Third,  it  requires  full  disclosure  of  all  significant  in- 
formation about  a  pension  plan,  including  the  requirement  that  a  plan 
summary  or  plan  description  be  given  to  each  plan  participant.  Fourth, 
it  sets  high  fiduciary  standards,  including  personal  liability  of  pension 
fund  administrators.  Fifth,  the  bill  establishes  a  portability  system  in 
which  an  employee's  pension  credits  from  one  qualified  plan  may  be 
transferred  to  another  qualified  plan  upon  the  approval  of  the  new 
plan.  Sixth,  it  requires  that  all  pension  plans  be  certified  by  the  U.S. 
Department  of  Labor  and  the  Internal  Revenue  Service  as  being  in 
compliance  with  the  standards  under  this  law.  Seventh,  it  provides  a 
Federal  reinsurance  program  guaranteeing  the  payment  of  all  non- 
forfeitable pension  benefits.  Eighth,  it  provides  liberal  tax  deductions 
for  the  retirement  plans  of  self-employed  individuals. 

Because  of  the  safeguards  contained  in  H.R.  2,  an  employee  whose 
company  goes  out  of  business  or  merges  with  another  company  will 
not  lose  his  pension  benefits.  Because  of  the  safeguards  contained  in 
H.R.  2.  an  employee  who  is  laid  off.  or  fired,  or  quits  his  job  will  not 
lose  the  pension  benefits  which  he  has  earned. 

The  Employee  Retirement  Income  Security  Act  is  a  reasonable  and 
responsible  bill.  It  is  the  result  of  long  deliberations  and  a  great  deal 
of  hard  work.  I  commend  Senator  Harrison  A.  Williams  and  Senator 
Jacob  K.  Javits  who  sponsored  the  pension  reform  bill  in  the  Senate, 
and  my  colleagues.  Congressman  John  H.  Dent  and  Congressman  Al 
Tollman,  who  managed  the  pension  reform  bill  on  the  floor  of  the 
House.  I  also  congratulate  Speaker  Albert,  who  made  the  pension  re- 
form bill  one  of  his  top  priorities  for  the  93d  Congress. 

Mr.  Speaker,  the  Pension  Reform  Act  will  go  down  as  one  of  the 
most  important  pieces  of  legislation  passed  by  this  Congress.  It  will 
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help  restore  the  confidence  of  the  American  people  in  their  Govern- 
ment. I  urge  my  colleagues  to  support  the  bill. 

Mr.  Keuss.  Mr.  Speaker,  today  the  House  will  no  doubt  dispatch  the 
conference  version  of  H.R.  2  to  the  Senate  and  the  White  House.  As 
one  who  has  long  supported  pension  reform,  I  am  delighted  to  see  pen- 
sion reform  become  law.  As  one  who  has  long  fought  for  tax  reform, 
however,  I  am  saddened  by  the  discriminatory  tax  provision  of  the 
bill,  and  particularly  by  the  increase  in  the  "Keogh  plan"  loophole. 

For  10  years,  self-employed  individuals — mainly  lawyers,  doctors, 
accountants — have  received  a  tax  break — known  as  the  Keogh  plan, 
after  its  original  sponsor — on  their  contribution  to  retirement  sav- 
ings— first,  a  deduction  of  up  to  $1,250  a  year  later  liberalized  to 
$2,500.  H.R.  2  would  raise  the  maximum  deduction  to  $7,500. 

In  1968,  the  Treasury  Department's  annual  Statistics  of  Income 
published,  for  the  first  and  last  time,  a  detailed  breakdown,  by  income 
classes,  of  those  who  used  the  Keogh  plan.  Over  half  had  adjusted 
gross  incomes  over  $25,000 — sufficient  to  put  them  in  the  richest  5  per- 
cent of  American  families.  These  self-employed  professionals  are  not 
necessarily  among  the  legendary  superrich,  but  in  a  country  where  the 
median  income  is  only  $12,051,  they  are  certainly  in  the  very  comfort- 
able upper  middle  class. 

During  these  same  years,  more  than  half  of  American  workers — 53 
percent  in  1973 — had  neither  qualified  corporate  pension  plans  nor 
tax-deferred  retirement  accounts.  Included  in  his  majority,  according 
to  the  Treasury  Department,  are  most  low-paid  workers,  employees 
in  small  businesses,  farmers,  fishermen. 

These  are  the  workers  who  need  the  most  help.  They  are  the  fami- 
lies most  affected  by  the  continued  high  inflation  in  the  cost  of  food, 
fuel,  housing.  They  are  the  workers  whose  payroll  taxes  have  risen 
rapidly  these  past  3  years.  They  are  the  parents  who  can  barely  scrape 
together  enough  money  for  their  children's  education,  or  for  a  decent 
home.  They  are  the  ones  who  need  the  greatest  encouragement  and 
help  in  saving  for  retirement. 

H.R.  2  does  give  them  some  incentive  to  save — a  $1,500  a  year  maxi- 
mum tax  deduction  for  retirement  account  contributions.  This  is  a 
welcome  move  indeed. 

But  at  the  same  time,  the  pension  bill  triples  the  Keogh  deduction 
for  self-employed  individuals.  Compare  the  $7,500  which  Keogh  plan 
beneficiaries  can  set  aside,  tax-free,  with  the  $1,500,  the  maximum 
permitted  uncovered  employees. 

Is  the  need  for  Keogh  plan  beneficiaries  five  times  as  great  ?  Quite 
the  contrary.  The  relatively  well-to-do  Keogh  plan  users  spend  a 
smaller  percent  of  income  on  basic  necessities,  and  are  thus  better 
padded  against  inflation.  They  have  the  cash  to  choose  from  a  wide 
range  of  profitable  investment  opportunities,  many  of  which  also 
reduce  their  tax  bills. 

It  was  argued  that  unless  the  Keogh  deduction  is  raised,  self-em- 
ployed professionals  would  incorporate  to  take  advantage  of  more 
liberal  corporate  pension  benefits.  Surely  the  simplest  and  cheapest — 
for  widening  the  Keogh  loophole  will  cost  the  taxpayers  $150  million 
a  year — way  to  prevent  this  shift  would  have  been  to  place  a  reason- 
able limit  on  corporate  pension  benefits. 

Ostensibly,  H.R.  2  does  limit  corporate  pension  plans — but  in  such 
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a  way  that  few  top  corporate  executives  will  feel  the  difference.  For 
"defined  contribution"'  plans,  the  bill  limits  the  amount  on  which  tax 
may  be  deferred  to  25  percent  of  earned  income  or  a  maximum  of 
$25,000  a  year.  For  "defined  benefit"  plans,  the  benefit  is  limited  to  a 
$75,000  annuity,  which  means  an  annual  set-aside  of  about  $35,000. 
Since,  according  to  a  recent  SEC  survey  of  the  highest  paid  executives 
in  private  industry,  top  corporate  officers  now  look  forward  to  an 
average  retirement  annuity  of  $61,000,  the  pension  reform  bill  "limi- 
tations" seem  less  than  stringent. 

This,  then,  is  what  the  tax  provisions  of  H.R.  2  amount  to :  $1,500 
a  year  taxf ree  for  uncovered,  largely  modest-income  employees ;  $7,500 
for  self-employed  individuals,  mainly  well-to-do  professionals;  and 
up  to  $35,000  a  year  for  the  best-paid  corporate  executives.  In  other 
words,  H.R.  2  makes  possible  a  huge  tax  subsidy  for  those  who  raked 
in  the  money  during  their  working  days,  and  a  chicken-feed  tax 
subsidy  for  those  who  merely  make  a  bare-bones  living.  It  is  the 
greatest  unfairness  to  the  modest-income  majority  who  not  only  get 
the  short  end  of  the  stick  when  they  retire,  but  must  make  up  through 
their  taxes  while  they  work  the  revenues  lost  through  these  and  similar 
tax  loopholes  for  the  rich. 

These  tax  changes  are  clearly  discriminatory,  ill-coordinated,  and 
reflect  too  obviously  the  relative  lobbying  strength  of  corporations, 
professional  associations,  and  the  average  worker.  The  tax  side  of  the 
pension  bill  is  unworthy  of  the  name  "reform,"  unworthy  of  Congress 
and  its  supposed  dedication  to  the  interests  of  the  average  citizen.  One 
can  only  hope  that  a  new  and  clearer-sighted  Congress  will  do  better 
in  1975. 

Mr.  McClory.  Mr.  Speaker,  the  adoption  today  of  the  conference 
report  on  H.R.  2  marks  another  near  final  step  taken  by  the  Congress 
to  assure  American  workers  eventual  pension  plan  security.  H.R.  2  is 
the  result  of  more  than  5  years  of  committee  work  and  task  force  in- 
vestigation which  revealed  gross  abuses  of  the  pension  rights  of  thou- 
sands of  our  Nation's  workers.  When  the  Employee  Benefit  Security 
Act  becomes  public  law,  it  will  cover  more  than  30  million  Americans 
who  are  presently  participants  in  private  pension  plans — with  assets 
of  more  than  $150  billion. 

While  it  should  be  noted  that  the  number  of  abuses  have  been  rela- 
tively small  in  proportion  to  the  several  million  workers  that  are  cov- 
ered by  private  pension  plans,  I  cannot  help  but  recall  the  plight  of 
several  hundred  Elgin  National  Watch  Co.  employees,  almost  all  of 
whom  are  residents  of  my  13th  Congressional  District  of  Illinois. 
Their  case  was  atypical — perhaps  unique — in  that  the  watch  company 
fund  was  overfunded — while  most  losses  sustained  by  pension  plan 
participants  result  from  insufficient  funds.  At  the  heart  of  the  Elgin 
controversy  was  the  question,  "who  should  be  entitled  to  the  excess 
funds" — the  pensioners  or  the  company,  which  had  come  under  the 
direction  of  new  management  who  wished  to  liquidate  the  pension 
fund. 

Nonetheless,  the  experience  of  the  Elgin  pensioners  sharply  illus- 
trated the  need  for  minimum  Federal  standards  to  insure  against  loss 
of  pension  funds  that  rightfully  belong  to  the  contributing  employees. 
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After  several  protracted  lawsuits  in  two  States,  the  Elgin  case  was 
finally  settled  and  some  1,089  Elgin  Watch  Co.  pensioners  received 
initial  cash  payments  followed  by  lifetime  pension  payments. 

As  the  Representative  in  Congress  serving  these  watch  company  em- 
ployees, I  am  proud  to  have  played  a  role  in  the  development  of  this 
landmark  legislation.  I  also  take  pride  in  my  colleagues — particularly 
those  of  the  Education  and  Labor  Committee  and  the  Ways  and  Means 
Committee — whose  arduous  task  it  was  to  write  acceptable  and  com- 
patible bills  for  final  House  consideration. 

Mr.  Ford.  Mr.  Speaker,  I  rise  in  favor  of  the  pension  reform  confer- 
ence report. 

Mr.  Speaker,  for  more  than  7  years  I  have  been  working  with  my 
colleagues  on  the  Education  and  Labor  Committee  to  enact  legisla- 
tion to  protect  the  pensions  of  our  working  men  and  women.  Today,  at 
last,  I  am  able  to  rise  in  support  of  this  final  passage  of  the  Em- 
ployee Retirement  Income  Security  Act  of  1974 — a  comprehensive 
pension  reform  law  which  wilL  protect  the  pension  benefits  of  mil- 
lions of  American  workers. 

With  the  enactment  of  this  legislation  we  intend  to  end  the  problem 
which  so  many  American  workers  face  when  they  learn  that  after 
working  for  several  years  the  pension  benefits  to  which  they  thought 
they  were  entitled  are  nonexistent — nonexistent  because  of  inadequate 
vesting  protection,  or  poor  or  negligent  administration,  because  the 
plan  was  not  properly  funded. 

Mr.  Speaker,  those  of  us  who  have  been  involved  in  this  legislation 
from  the  outset  will  recall  that  it  was  7  years  ago  when  the  General 
Subcommittee  on  Labor,  on  which  I  then  served,  first  began  its  work 
on  pension  protection  legislation.  Since  that  time  we  have  continually 
conducted  hearings,  revised  several  different  legislative  proposals  and 
we  have  been  constantly  negotiating  with  all  the  interested  parties. 

The  bill  we  have  before  us  today  represents  the  work  of  this  past  7 
years  during  which  we  have  dealt  with  enormous  complexities  related 
to  the  task  of  protecting  workers'  pensions.  The  final  product  is  an 
excellent  compromise  which  all  of  us  should  support. 

I  should  like  to  remind  my  colleagues  that  one  problem  we  continu- 
ally had  to  deal  with  in  passing  this  legislation  was  that  we  could  not 
come  up  with  a  bill  that  was  acceptable  to  all  facets  of  organized  labor. 
I  am  happy  to  say  that  the  bill  we  now  have  before  us  has  received  the 
enthusiastic  support  of  virtually  every  segment  of  organized  labor,  in- 
cluding the  AFL-CIO,  the  UAW,  aiid  the  United  Steel  Workers.  It 
has  the  support  of  the  hundreds  of  my  own  constituents  who  have  con- 
tacted me  over  the  years  urging  me  to  support  legislation  to  protect 
their  hard-earned  pensions. 

The  Employee  Retirement  Income  Security  Act  will  provide  for 
Federal  standards  of  fiduciary  responsibility,  for  minimum  standards 
of  vesting  and  funding,  and  perhaps  most  important  of  all,  for  pen- 
sion plan  termination  insurance. 

At  this  point,  I  would  like  to  summarize  its  key- provisions.  This 
legislation  establishes  a  tighter  reporting  and  disclosure  requirement 
for  pension  plans,  as  well  as  providing  for  standards  of  conduct  for 
fiduciaries — the  persons  who  control  the  management  of  pension  funds. 
It  also  requires  that  the  administrator  of  a  plan  must  provide  each 
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participant  with  a  written  description  of  the  plan  in  language  that  an 
average  and  reasonable  worker  can  be  expected  to  understand 
intelligently. 

The  vesting  requirement  provision  of  the  bill  provides  for  three 
alternative  formulas.  One  of  the  following  rules  would  meet  the  mini- 
mum requirements  provided  for  under  this  legislation:  the  10-year 
service  rule  which  would  guarantee  100  percent  vesting  after  10  years 
of  covered  service,  but  under  which  no  vesting  would  occur  prior  to  a 
full  10  years  of  service ;  the  graded  15-year  service  rule  which  provides 
for  25  percent  vesting  after  5  years  of  covered  service,  increasing  by 
5  percent  for  each  of  the  next  5  years  and  10  percent  for  the  subsequent 
5  years  until  100  percent  vesting  is  achieved  at  the  end  of  the  15th  year; 
or  the  "rule  of  45,"  under  which  50  percent  vesting  would  occur  when 
age  plus  the  number  of  3-ears  of  covered  service  equals  45.  Under  this 
rule,  an  employee  would  have  to  be  vested  50  percent  after  10  years. 
The  vesting  would  increase  by  10  percent  each  subsequent  year  so  that 
an  employee  would  be  100  percent  vested  in  15  years. 

The  bill  also  provides  for  assurances  that  the  pension  plan  will  be 
adequately  funded.  This  protection  is  guaranteed  by  the  provision 
which  requires  an  employer  to  make  payments  toward  the  principal  of 
unfunded  accrued  liabilities.  A  liability  is  what  is  incurred  when  the 
employer  grants  pension  credits  to  employees  for  past  services,  and 
an  unfunded  liability  is  what  exists  when  assets  are  not  sufficient  to 
cover  the  liabilities  over  the  long  run. 

Mr.  Speaker,  one  of  the  most  important  provisions  of  the  legislation 
before  us  today  is  that  part  of  the  bill  which  provides  for  pension  plan 
termination  insurance.  This  provision  is  designed  to  protect  workers 
who  have  been  paying  into  pension  plans  for  years,  only  to  learn  that, 
prior  to  their  retirement,  the  plans,  for  one  reason  or  another,  have 
terminated.  This  provision  would  establish  a  Pension  Benefit  Guar- 
anty Corporation  administered  by  a  Board  of  Directors  consisting  of 
the  Secretaries  of  Labor,  Commerce,  and  Treasury. 

Mr.  Speaker,  I  cannot  overstate  the  importance  and  the  urgency  of 
the  need  for  prompt  enactment  of  this  legislation  into  law.  Ever  since 
I  first  cosponsored  pension  protection  legislation  over  6  years  ago,  my 
office  has  been  deluged  with  mail  from  my  constituents  demanding  that 
Congress  provide  the  American  working  men  and  women  with  protec- 
tion for  their  private  pension  plans. 

Over  the  past  years,  the  committee  has  traveled  to  my  own  State  of 
Michigan  and  conducted  hearings  in  which  we  have  been  confronted  by 
the  distressing  tales  of  workers  who  have  suffered  great  damage,  be- 
cause of  the  inadequacy  of  our  present  pension  laws.  The  committee  has 
heard  from  witnesses  who  have  described  situations  resulting  in  lost 
and  reduced  pension  benefits  as  a  result  of  the  closing  of  major  em- 
ployers in  the  Detroit  area  such  as  the  Garwood  Division  of  Sargent 
Industries,  of  Packard  Motors,  and  of  Essex  Wire. 

The  committee  was  told  of  the  situation  which  resulted  in  1960  when 
a  major  Detroit  newspaper  shut  down  and  paid  its  over  400  employees 
lump-sum  pension  benefits  of  approximately  $160.  We  heard  from 
steel  workers  who  lost  jobs  as  well  as  pension  benefits  as  a  result  of 
the   shutdown   of  the   Ma  lion   Industrial   Division   and   the   Taylor 
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Cement  Co.,  and  we  heard  the  testimony  of  one  individual  who  received, 
after  29  long  years  of  service,  a  lump-sum  payment  of  $1,800  when  the 
Garwood  plant  closed  down  in  my  own  district  recently. 

Mr.  Speaker,  these  were  all  stories  which  were  related  to  the  com- 
mittee when  it  traveled  to  Michigan.  Similar  stories  can  be  and  have 
been  heard  in  virtually  every  State  and  every  congressional  district 
in  this  country.  The  evidence  in  support  of  the  need  for  the  legislation 
we  are  considering  today  is  insurmountable. 

At  this  point,  I  would  like  to  commend  my  good  friend  and  col- 
league, the  distinguished  chairman  of  the  General  Subcommittee  on 
Labor,  Mr.  Dent,  and  all  the  members  of  our  committee  who  worked 
so  diligently  on  this  legislation.  I  would  also  like  to  commend  the  staff 
members  of  the  special  pension  task  force  for  their  long  hours  of  work 
on  this  bill. 

In  addition,  I  might  add  that  the  Ways  and  Means  Committee, 
which  added  the  special  provisions  for  additional  pension  benefits 
for  the  self-employed,  should  be  commended  for  its  cooperation  in 
getting  this  bill  passed. 

Mr.  Speaker,  the  protections  which  this  bill  will  afford  to  our  Ameri- 
can working  force  are  long  overdue.  At  this  point,  I  urge  my  colleagues 
from  both  sides  of  the  aisle  to  give  this  legislation  their  unequivocal 
support  so  that  it  can  be  sent  to  the  White  House  and  be  signed  into 
law  at  the  earliest  possible  date. 

Mr.  Harrington.  Mr.  Speaker,  today  we  are  considering  the  pension 
reform  conference  report.  While  it  is  my  intention  to  support  the  con- 
ference bill,  which  will  provide  urgently  needed  pension  reform  to 
the  million  of  Americans  employed  in  private  industry,  this  legisla- 
tion can  only  be  viewed  as  a  modest  first  step  toward  development  of 
completely  equitable  and  all-encompassing  retirement  plans. 

The  Employee  Benefit  Security  Act  of  1974  basically  establishes 
standards  for  private  pension  plans  currently  in  existence.  Such  a 
reform  is  long  overdue.  Too  often  we  hear  of  individuals  who  receive 
no  pension,  after  many  years  of  employment,  because  they  retired 
or  quit  before  an  arbitrarily  designated  date  for  "vesting"  of  benefit 
credits,  or  because  they  were  too  young  or  too  old  to  participate  in 
the  plan.  A  company  may  go  bankrupt  and  thus  all  pension  funds 
are  lost.  Xo  safeguards  currently  exist  to  prevent  a  business  from 
simply  dropping  its  retirement  plan.  If  a  company  merges  or  is  sold, 
the  new  owners  may  alter  the  plan,  with  no  consideration  of  benefits 
accrued  in  the  previous  plan.  Hopefully,  this  new  legislation  will 
prevent  these  injustices  from  occurring  in  the  future. 

PROVISIONS    OF   THE    PENSION    REFORM    BILL 

The  pension  reform  bill  will  expand  the  number  of  employees  eli- 
gible for  pension  plans  by  establishing  a  low  minimum  number  of 
hours  worked  in  a  year  in  order  to  qualify — 1,000  hours  or  approxi- 
mately one-half  time — a  low  minimum  age,  and  a  high  maximum  age 
for  plan  participants.  An  employee  will  no  longer  need  to  wait  many 
years  before  he  or  she  begins  to  accumulate  pension  credits  for  years 
worked.  Basically,  the  bill  states  that,  at  age  25,  an  employee  who  has 
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worked  1  year  must  be  included  in  the  pension  plan,  if  the  company 
has  one.  Besides  establishing  25  as  the  minimum  age,  the  bill  also 
requires  that  older  employees  not  be  excluded  from  a  pension  plan 
due  to  age,  unless  they  are  within  5  years  of  retirement.  Furthermore, 
by  redefining  a  "year's  work"  as  1,000  hours,  many  part-time  and 
seasonal  workers  will  now  become  eligible  for  retirement  plans. 

The  pension  reform  bill  establishes  two  alternate  plans,  one  of  which 
a  business  must  elect,  to  provide  an  orderly  method  of  accumulating 
pension  credits.  An  employer  will  no  longer  be  able  to  hold  back  on 
sizable  accumulations  until  an  employee  has  worked  for  many  years. 

One  of  the  most  important  provisions  requires  selection  by  a  business 
of  one  of  three  methods  to  "vest"  an  employee's  accrued  credit,  insur- 
ing him  or  her  of  an  orderly  accumulation  of  vested  credits,  with  at 
least  50  percent  vested  after  10  years  and  100  percent  vested  after  15 
years  of  service. 

The  new  full  vesting  will  not  guarantee  retirement  benefits,  how- 
ever, if  a  company  goes  bankrupt  or  merges  or  drops  its  retirement 
plan.  This  legislation  provides  strict  standards  for  a  company's  financ- 
ing of  pension  plans:  funds  will  be  administered,  completely  inde- 
pendent of  the  employer,  through  trusts  or  insurance  companies ;  con- 
tribution schedules  for  the  company  will  be  established  to  insure 
adequate  funds  to  meet  current  pension  obligations. 

Since  even  the  above  provision  might  not  save  an  employee's  pen- 
sion, a  newly  established  Pension  Benefit  Guaranty  Corporation  will 
insure  employee  retirement  benefits  if  a  company  should  be  unable  to 
meet  its  pension  plan  commitments. 

Finally,  the  legislation  requires  a  number  of  reports,  to  open  up  the 
often  incomprehensible  labyrinth  of  private  pension  plans  to  public 
view.  Companies  will  report  annually  to  the  Secretary  of  Labor,  de- 
tailing their  compliance,  and  in  addition,  will  provide  employees  with 
an  explanatory  booklet  of  the  pension  plan  in  understandable  language. 

For  the  40  million  employees  in  private  industry  not  covered  by  a 
pension  plan,  the  legislation  would  allow  establishment  of  an  Indi- 
vidual Retirement  Account — IRA :  an  employee  may  put  15  percent  of 
his  or  her  salary,  up  to  SI. 500  annually,  into  an  IRA  and  receive  a 
tax  deduction  for  the  amount.  Self-employed  people  will  also  be  able  to 
put  as  much  as  15  percent  of  their  salary,  up  to  $7,500,  into  a  fund  to 
earn  income  which  is  tax-free  until  retirement. 

WEAKNESSES   OF   THE    PEXSIOX    REFORM   BILL 

Despite  the  improvements  to  private  pension  plans,  we  cannot  over- 
look the  shortcomings  of  this  pension  reform  legislation,  since  these 
weaknesses  reveal  the  areas  in  which  further  legislation  is  needed. 

One  common  inadequacy  is  the  lack  of  a  provision  for  complete 
portability  of  pensions.  If  an  employee  has  gained  50  percent  vested 
credits  after  10  years  service  and  then  quits,  he  or  she  will  keep  that 
vested  amount;  however,  these  years  of  service  will  not  be  counted  at 
the  new  place  of  employment.  Thus,  while  this  legislation  does  remove 
some  of  the  restrictions  hampering  full  freedom  of  employment,  it  does 
not  entirely  free  an  employee  from  the  need  to  stay  at  one  place  of 
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employment  for  a  certain  length  of  time — 5  or  10  years,  depending  on 
the  plan — in  order  to  have  his  credits  vested. 

Another  weakness  of  this  legislation  is  the  staggered  and  late  effec- 
tive dates.  The  priorities  of  the  bill's  authors  are  somewhat  suspect 
here,  since  the  effective  dates  seem  to  reflect  a  certain  prejudice  in  favor 
of  the  employer. 

For  example,  retroactive  to  the  beginning  of  this  year,  the  amount  of 
money  the  self-employed  can  set  aside  is  considerably  increased,  espe- 
cially for  those  earning  over  $35,000  annually.  This  provision  has  been 
criticized  as  primarily  an  aid  to  the  affluent  as  a  result — we  cannot  help 
but  question  the  motive  for  retroactivity  in  this  case. 

Only  pension  plans  set  up  after  enactment  of  the  new  law  are  im- 
mediately required  to  conform  to  the  new  standards;  companies  with 
plans  already  in  existence  have  until  January  1,  1976,  to  comply.  This 
delay  seems  incomprehensible  to  me.  Since  next  January,  companies 
with  plans  must  begin  detailed  reporting  to  the  Secretary  of  Labor, 
there  is  no  reason  that  compliance  with  the  other  regulations  could  not 
also  go  into  effect  at  that  time. 

While  there  appeared  to  be  a  certain  amount  of  haste  to  allow  retro- 
active deductions  for  the  self-employed,  the  bill  is  remarkably  slow  to 
enforce  another  provision :  it  postpones  until  January  1, 1976,  the  new 
limits  on  corporate  contributions  to  retirement  plans  for  executives. 

Since  by  voting  in  favor  of  H.R.  2  and  the  conference  report,  wTe  are 
displaying  our  recognition  of  the  need  for  reform,  to  delay  without 
good  reason  the  dates  of  compliance  for  employers  with  the  new  stand- 
ards, while  rushing  through  a  tax  deduction  provision  primarily  for 
the  affluent,  is  at  best  hypocritical. 

A  final  criticism  is  the  insufficient  motivation  for  companies  to  estab- 
lish new  pension  plans,  especially  now  that  new,  stricter  guidelines  are 
in  effect.  Furthermore,  the  bill  only  insures  that  the  amount  of  pen- 
sion promised  is  paid,  and  paid  fairly.  No  judgment  is  made  as  to  the 
sufficiency  of  the  promised  amount.  When  we  consider  that  many 
elderly  Americans  are  barely  surviving  on  their  minimal  fixed  incomes, 
we  realize  that  the  size  of  the  pension,  not  just  its  reliability,  can  be 
of  crucial  importance.  While  I  support  this  effort  today  to  aid  millions 
of  workers,  I  would  hope  that  we  can  continue  to  pursue  this  issue  of 
providing  sufficient  income  for  all  our  Nation's  elderly. 

In  short,  Mr.  Speaker,  although  this  bill  does  have  many  flaws,  it 
is  at  least  an  encouraging  first  step  toward  significant  private  pension 
reform. 

Mr.  Dominick  V.  Daniels.  Mr.  Speaker,  I  rise  in  support  of  the  con- 
ference report  on  H.R.  2,  providing  for  long  past  due  reform  of  pen- 
sion law  in  this  country. 

During  the  century  that  private  pension  plans  have  been  with  us, 
they  have  grown  phenomenally — and  without  regulation. 

In  1940,  private  pension  plans  covered  4.1  million  employees  and 
had  total  assets  of  $2.4  billion.  In  the  next  10  years  the  number  of 
enrolled  employees  more  than  doubled  and  total  assets  increased  five- 
fold. By  1960,  the  number  of  enrolled  employees  more  than  doubled 
again  and  assets  increased  2,y2  times. 

Today  there  are  30  million  employees  enrolled  in  private  pension 
plans— total  assets  of  which  are  over  $130  billion.  In  30  years  the  num- 
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ber  of  enrolled  workers  has  increased  by  seven  times  and  the  total 
assets  are  worth  50  times  their  value  in  1940. 

But,  consider  that  out  of  the  30  million  employees  enrolled  in  plans, 
almost  a  third.  10  million,  will  receive  no  benefits  whatever. 

Of  those  workers  who  in  the  last  20  years  left  their  job  for  any  reason 
at  all — voluntarily,  discharged,  plant  closing,  and  retirement— 83  per- 
cent lost  all  rights  to  their  pension  benefits. 

As  a  matter  of  equity  and  fair  treatment,  as  a  matter  of  industrial 
justice,  an  employee  covered  by  a  pension  plan  is  entitled  after  a 
reasonable  period  of  service  to  the  protection  of  future  retirement 
benefits  against  any  possible  termination  of  his  employment. 

Without  vesting,  a  worker  displaced  after  long  years  of  service  is 
denied  all  of  his  accrued  pension  protection.  A  worker  in  a  similar 
position  who  voluntarily  changes  his  employment  has  to  forfeit  his 
right  to  future  pension.  Both  circumstances  are  charged  with  inequity. 

A  pension  is  not  a  gift  from  the  employer.  It  has  become  univer- 
sally recognized  by  employers,  by  workers,  and  by  unions  that  pen- 
sion benefits  are  part  of  an  employee's  compensation.  It  is  the  other 
half  of  the  paycheck.  And  millions  of  employees  have  been  cheated 
and  unless  we  pass  this  conference  report  today,  many  millions  more 
will  be  cheated  out  of  that  second  paycheck. 

Vesting  is  universally  recognized  as  fair  and  necessary.  But  in  al- 
most one-third  of  all  pension  plans  it  is  absent.  In  the  remainder,  only 
overly  restrictive  age  and  service  or  other  requirements  for  all  prac- 
tical purposes  make  the  vesting  provision  inoperative. 

Consider  the  following  personal  histories  related  to  the  Education 
and  Labor  Committee,  of  which  I  am  a  member. 

A  loyal  employee  who,  after  holding  several  responsible  positions 
with  the  same  company  for  26  years,  was  discharged  without  pension 
rights  at  the  age  of  59. 

A  salesman  with  2>  years  of  service  was  discharged  at  the  age  of 
56  without  pension  rights  because  his  division  closed  down.  To  be  eli- 
gible for  a  pension,  he  would  have  had  to  remain  with  the  company  9 
more  years  until  age  65. 

A  worker,  with  36  years  of  service  with  the  same  company,  lost  all 
pension  rights  because  the  factory  shut  down.  He  was  unable  to  fol- 
low the  company  to  its  new  location,  because  of  his  wife's  illness. 

A  64-year-old  man  who  worked  15  years  for  one  company  applied 
for  his  pension  after  he  was  laid  ofi  and  discovered  that  he  was  only 
1  year  short  of  eligibility.  He.  too.  lost  all  benefits. 

These  are  not  uncommon  examples  of  pension  plans  without  ade- 
quate or  equitable  vesting  provisions.  These  workers,  like  millions  of 
others  enrolled  in  private  pension  plans  did  not  have  sufficient  vesting 
rights  in  their  pension  programs  even  though  they  had  been  long-time 
employees. 

Today's  economy  is  rapidly  shifting.  There  are  changes  in  consumer 
and  business  demand,  corresponding  shifts  of  jobs  among  industries, 
occupations,  and  geographical  areas.  It  is  unreasonable  that  vesting 
should  not  take  effect  after  10  year-  of  continuous  employment  and 
it  is  unreasonable  that  those  vested  rights  not  be  "portable." 

In  those  industries  predominantly  covered  by  pension  plans  such 
as  manufacturers  and  public  utilities,  half  of  the  workers  with  10  or 
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more  years  of  service  will  not  be  working  for  the  same  employer  by 
the  time  they  reach  retirement  age.  This  raises  not  only  the  problem  of 
vesting,  but  that  of  portability;  the  right  of  an  employee  to  apply 
pension  rights  accrued  with  company  A  to  the  pension  benefits  he  may 
enjoy  with  new  employer  B,  C,  D,  and  however,  many  subsequent  em- 
ployers he  may  work  for. 

We  have  been  living  under  an  archaic  pension  system.  It  has  no  re- 
lationship to  today's  last  moving  economy  and  our  mobile  work  force. 
Tho  time  for  change  is  long  overdue. 

But  even  if  vesting  rights  are  reasonable  and  we  can  make  them 
portable,  there  must  be  some  assurance  that  the  funds  themselves  are 
adequately  financed  and  safeguarded. 

I  recall  one  company  which  had  a  moderate  pension  plan.  There 
were  about  11,000  employees  and  former  employees  enrolled,  4,500 
were  40  years  or  older  and  had  worked  at  least  10  years  with  the  com- 
pany and  had  vested  rights;  3,600  employees  were  already  drawing 
benefits.  Their  average  age  was  51  and  the  average  length  of  service 
was  23  years. 

The  fund  had  assets  of  $24  million  held  in  trust  by  the  Chase  Man- 
hattan Bank. 

In  1964,  the  company  folded.  Because  of  insufficient  and  improper 
funding  of  the  plan,  the  average  payment  of  annuities  was  only  $600. 

One  of  my  colleagues  on  the  Education  and  Labor  Committee  was 
a  member  of  the  State  legislature  where  the  company  was  located.  He 
visited  the  area  at  the  time  of  the  shutdown.  He  recalled  to  me  that 
several  workers  went  out  to  their  garages  and  hung  themselves.  After 
working  for  20  to  30  years,  they  could  not  bear  the  thought  of  living 
without  the  pension  security  they  had  counted  on  all  their  lives. 

This  was  not  a  fly-by-night  company.  It  had  been  in  business  for 
over  a  century  and  had  started  by  making  covered  wagons.  The  com- 
pany was  the  Studebaker  Corp. — the  victim  of  a  rapidly  changing 
economy,  consumer,  and  business  demands. 

We  talk  about  living  in  a  free  society.  The  essence  of  liberty  is  as 
much  economic  freedom  as  it  is  political  freedom. 

But  as  far  as  "freedom  from  want"  in  old  age  is  concerned,  there 
is  no  choice.  Until  now,  the  promise  of  your  pension  has  been  this :  If 
you  remain  in  good  health  and  stay  with  the  same  company  until  you 
are  age  65 ;  and  if  the  company  is  still  in  business;  and  if  your  depart- 
ment has  not  been  abolished ;  and  if  you  had  not  been  laid  off  for  too 
long  a  period ;  and  if  there  is  enough  money  in  the  fund ;  and  if  that 
money  has  been  prudently  managed,  you  may  get  a  pension. 

That  is  not  good  enough.  Mr.  Speaker. 

It  is  utterly  and  totally  indefensible  in  an  American  society  as  af- 
fluent as  ours,  that  an  individual's  economic  security  in  his  later  years 
should  rest  on  such  a  flimsy  foundation  and  a  phony  promise;  to  be 
so  endangered  by  such  an  incredible  list  of  "if's"  and  "niaybe's."  I 
strongly  urge  my  colleagues  to  support  this  bill  and  right  the  great 
wrongs  suffered  by  millions  of  workers. 

GENERAL    LEAVE 

Mr.  Ullman.  Mr.  Speaker.  I  ask  unanimous  consent  that  all  Mem- 
bers may  have  5  legislative  days  in  which  to  revise  and  extend  their 
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remarks,  and  include  extraneous  matter,  on  the  conference  report  on 
the  bill.  H.R.  2.  presently  under  consideration. 

The  Speaker  pro  tempore  (Mr.  Smith  of  Iowa).  Is  there  objection 
to  the  request  of  the  gentleman  from  Oregon  '. 

There  was  no  objection. 

( Mr.  Ullman  asked  and  was  given  permission  to  revise  and  extend 
his  remarks  and  include  extraneous  matter.  | 

Mr.  Ullmax.  Mr.  Speaker.  I  have  no  further  requests  for  time. 

Mr.  Erlexborx.  Mr.  Speaker,  we  have  no  further  requests  for  time. 

The  Speaker.  Without  objection,  the  previous  question  is  ordered 
on  the  conference  report. 

There  was  no  objection. 

The  Speaker.  The  question  is  on  the  conference  report. 

The  question  was  taken:  and  the  Speaker  announced  that  the  ayes 
appeared  to  have  it. 

5lr.  Erlexborx.  Mr.  Speaker.  I  demand  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — yeas  407. 
navs  -2.  not  voting  25,  as  follows : 


Abdnor 

Abzug 

Adams 

Addabbo 

Alexander 

Anderson, 

Calif. 
Andrew 
Andrews, 

X.  Dak. 
Annunzio 
Arcber 
Arends 
Armstrong 
Asbbrook 
Asbley 
Badillo 
Bafalis 
Baker 
Barrett 
Bamnan 
Beard 
Bell 
Bennett 
Bergland 
Bevill 
Biaggi 
Biester 
Bingham 
Blackburn 
Blatnik 
Boggs 
Boland 
Boiling 
Bowen 
Brademas 
Bray 


X.C. 


[Roll  No.  501] 

YEAS 407 

Breaux 

Cochran 

Breckinridge 

Cohen 

Brinkley 

Collier 

Brooks 

Collins.  111. 

Broomfield 

Conable 

Brotzman 

Conlan 

Brown,  Calif. 

Conte 

Brown,  Mich. 

Conyers 

Brown.  Obio 

Corman 

Broyhill.  X.C. 

Cotter 

Broybill.  Va. 

Coughlin 

Bucbanan 

Crane 

Burgener 

Cronin 

Burke.  Calif. 

Culver 

Burke,  Fla. 

Daniel.  Dan 

Burke.  Mass. 

Daniel.  Robert 

Burleson.  Tex. 

W..  Jr. 

Burlison.  Mo. 

Daniels. 

Burton.  Jobn 

Dominick  V. 

Burton.  Phillip 

Danielson 

Butler 

Davis.  S.C. 

Byron 

Davis.  Wis. 

Camp 

de  la  Garza 

Carey.  X".Y. 

Delaney 

Carney.  Ohio 

Dellenback 

Carter 

Dellums 

Casey.  Tex. 

Denholm 

Cederberg 

Dennis 

Chamberlain 

Dent 

Chappell 

Derwinski 

Chisholm 

Devine 

Clancy 

Dickinson 

Clark 

Diggs 

Clausen, 

Dingell 

Don  H. 

Donohue 

Glawson,  Del 

Downing 

Clay 

Drinan 
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Dulski 

Hillis 

Meeds 

Duncan 

Hinshaw 

Melcher 

du  Pont 

Hogan 

Metcalfe 

Eckhardt 

Hoi  i  field 

Mezvinsky 

Edwards,  Ala. 

Holt 

Milford 

Edwards,  Calif. 

Holtzman 

Miller 

Eilberg 

Horton 

Mills 

Erlenborn 

Hosmer 

Minish 

Esch 

I  toward 

Mink 

Eshleman 

Iluber 

Minshall,  Ohio 

Evans,  Colo. 

Hudnut 

Mitchell,  Md. 

Evins,  Tenn. 

Hungate 

Mitchell,  N.Y. 

Fascell 

Hunt 

Mizell 

Findley 

Hutchinson 

Moakley 

Fish 

Ichord 

Mollohan 

Fisher 

Jarman 

Montgomery 

Flood 

Johnson,  Calif. 

Moorhead, 

Flowers 

Johnson,  Colo. 

Calif. 

Flynt 

Johnson,  Pa. 

Moorhead,  Pa. 

Foley 

Jones,  lAJa. 

Morgan 

Ford 

Jones,  N.C. 

Mosher 

Forsythe 

Jones,  Okla. 

Moss 

Fountain 

Jones,  Tenn. 

Murphy,  111. 

Fraser 

Jordan 

Murphy,  N.Y. 

Frelinghuysen 

Karth 

Murtha 

Frenzel 

Kastenmeier 

Myers 

Frey 

Kazen 

Natcher 

Froehlich 

Kemp 

Nelsen 

Fulton 

Ketchum 

Nichols 

Fuqua 

King 

Nix 

Gaydos 

Kluczynski 

Obey 

Gettys 

Koch 

O'Brien 

Giaimo 

Kuykendall 

O'Hara 

Gibbons 

Kyros 

O'Neill 

Gilman 

Lagomarsino 

Owens 

Ginn 

Landrum 

Parris 

Goldwater 

Leggett 

Passman 

Gonzalez 

Lehman 

Patman 

Goodling 

Lent 

Patten 

Grasso 

Long,  La. 

Pepper 

Green,  Oreg. 

Long,  Md. 

Perkins 

Green,  Pa. 

Lott 

Pettis 

Griffiths 

Lujan 

Peyser 

Gross 

Luken 

Pickle 

Grover 

McClory 

Pike 

Gubser 

McCloskey 

Poage 

Guyer 

McCollister 

Powell,  Ohio 

Haley 

McCormack 

Preyer 

Hamilton 

MrDade 

Price,  111. 

Hammerschmidt 

McEwen 

Price,  Tex. 

Hanley 

McFall 

Pritchard 

Hanna 

McKay 

Quie 

Hanrahan 

McKinney 

Quillen 

Hansen,  Idaho 

Madden 

Railsback 

Harrington 

Madigan 

Randall 

Harsha 

Mahon 

Rangel 

Hastings 

Mallary 

Rees 

Hawkins 

Mann 

Regula 

Hays 

Maraziti 

Reid 

Heehler,  W.  Va. 

Martin,  Nebr. 

Reuss 

Heckler,  Mass. 

Martin,  N.C. 

Rhodes 

Heinz 

Matnias,  Calif. 

Riegle 

Helstoski 

Mathis,  Ga. 

Rinaldo 

Henderson 

Matsunaga 

Roberts 

Hicks 

Mazzoli 

Robinson,  Va. 

(Vol.  m) 
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Robison,  N.Y. 

Rodino 

Roe 

Rogers 

Roncalio,  Wyo. 

Roncallo,  N.Y. 

Rooney,  Pa. 

Rose 

Rosenthal 

Rostenkowski 

Roush 

Rousselot 

Roy 

Roybal 

Runnels 

Ruppe 

Ruth 

Ryan 

St  Germain 

Sandman 

Sarasin 

Sarbanes 

Satterfield 

Seherle 

Schneebeli 

Schroeder 

Sebelius 

Seiberling 

Shipley 

Shoup 

Shriver 

Shuster 

Sikes 

Sisk 

Skubitz 

Slack 


Collins,  Tex. 


Anderson,  111. 

Aspin 

Brasco 

Cleveland 

Davis,  Ga. 

Dorn 

Gray 

Gude 

Gunter 


Smith,  Iowa 

Veysey 

Smith,  N.Y. 

Yigorito 

Snyder 

Waggonner 

Spence 

Waldie 

Staggers 

Walsh 

Stanton,  J.  William 

Wampler 

Stanton,  James  V. 

Ware 

Stark 

Whalen 

Steelman 

White 

Steiger,  Ariz. 

Whitehurst 

Steiger,  Wis. 

Whitten 

Stephens 

Widnall 

Stokes 

Wiggins 

Stratton 

Williams 

Stubblefield 

Wilson,  Bob 

Studds 

Wilson,  Charles  H., 

Sullivan 

Calif. 

Symington 

Wilson,  Charles,  Tex 

Symms 

Winn 

Taleott 

Wolff 

Taylor,  Mo. 

Wright 

Taylor,  N.C. 

Wyatt 

Teague 

Wydler 

Thompson,  X.J. 

Wylie 

Thomson,  Wis. 

Wyman 

Thone 

Yates 

Thornton 

Yatron 

Tiernan 

Young,  Alaska 

Towell,  Nev. 

Young,  Fla. 

Traxler 

Young,  Ga. 

Treen 

Young,  111. 

Udall 

Young,  S.C. 

Ullman 

Young,  Tex. 

Yander  Jagt 

Zablocki 

Yander  Yeen 

Zion 

Vanik 

Zwach 

NAYS — 2 

Landgrebe 

NOT    VOTING 25 

Hansen,  Wash. 

Podell 

Hebert 

Rarick 

Latta 

Rooney,  N.Y. 

Litton 

Steed 

McSpadden 

Steele 

Macdonald 

Stuckey 

Mayne 

Yan  Deerlin 

Michel 

Nedzi 

- 

So  the  conference  report  was  agreed  to. 
The  Clerk  announced  the  following  pairs 

Mr.  Hebert  with  Mr.  Davis  of  Georgia. 

Mr.  Rooney  of  New  York  with  Mr.  Dorn. 

Mr.  Macdonald  with  Mr.  Gray. 

Mr.  Steed  with  Mrs.  Hansen  of  Washington. 

Mr.  Podell  with  Mr.  Litton. 

Mr.  Nedzi  with  Mr.  Michel. 

Mr.  Yan  Deerlin  with  Mr.  Anderson  of  Illinois. 

Mr.  Gunter  with  Mr.  Cleveland. 

Mr.  Stuckey  with  Mr.  Latta. 

Mr.  Rarick  with  Mr.  Mayne. 

Mr.  Aspin  with  Mr.  Gude. 

Mr.  McSpadden  with  Mr.  Steele. 
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The  result  of  the  vote  was  announced  as  above  recorded. 
A  motion  to  reconsider  was  laid  on  the  table. 

Authorizing  the  Clerk  To  Make  Corrections  in  H.R.  2, 
Employment  Retirement  Income  Security  Act  of  1974 

Mr.  Ullman.  Mr.  Speaker,  I  offer  a  concurrent  resolution  (H.  Con. 
Res.  609)  and  ask  unanimous  consent  for  its  immediate  consideration. 
The  Clerk  read  the  concurrent  resolution,  as  follows : 
[The  text  of  the  concurrent  resolution  as  read  follows :] 
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93d  CONGRESS 
2d  Session 


H.  CON.  RES.  609 


IN  THE  HOUSE  OF  REPRESENTATIVES 

August  22, 1974 
Ordered  to  be  printed  as  passed 


CONCURRENT  RESOLUTION 

Resolved  by  the  House  of  Representatives  (the  Senate  concurring), 
That  in  the  enrollment  of  the  bill  (H.R.  2)  to  provide  for  pension 
reform,  the  Clerk  of  the  House  of  Representatives  shall  make  the 
following  corrections : 

(1)  In  the  item  relating  to  section  405  of  the  bill  in  the  Table  of 
Contents,  strike  out  "of"  and  insert  in  lieu  thereof  "by". 

(2)  In  the  item  relating  to  part  I  of  subtitle  A  of  title  II  in  the 
Table  of  Contents  of  the  bill  strike  out  "Part  I"  and  insert  in  lieu 
thereof  "Part  1". 

(3)  In  the  item  relating  to  part  II  of  subtitle  A  of  title  II  in  the 
Table  of  Contents  of  the  bill  strike  out  "Part  II"  and  insert  in  lieu 
thereof  "Part  2". 

(4)  In  the  item  relating  to  part  III  of  subtitle  A  of  title  II  of  the 
bill  strike  out  "Part  III"  and  insert  in  lieu  thereof  "Part  3". 

(5)  In  the  item  relating  to  part  IV  of  subtitle  A  of  title  II  in  the 
Table  of  Contents  of  the  bill  strike  out  "Part  IV"  and  insert  in  lieu 
thereof  "Part  4". 

(6)  In  the  item  relating  to  part  V  of  subtitle  A  of  title  II  in  the 
Table  of  Contents  of  the  bill  strike  out  "Part  V"  and  insert  in  lieu 
thereof  "Part  5". 

(7)  In  paragraph  (1)  of  section  3,  strike  out  "plan  was  established 
or  maintained"  and  insert  in  lieu  thereof  "plan,  fund,  or  program  was 
established  or  is  maintained". 

(8)  In  paragraph  (18)  of  section  3 — 

(A)  insert  "of  subtitle  B"  after  "part  4"; 

(B)  strike  out  "or  which  has  been  listed  for  more  than  1  month 
(at  the  time  of  such  sale  or  purchase)  on  an  electronic  quotation 
system  administered  by  a  national  securities  association  registered 
under  such  Act," ;  and 

(C)  strike  out  "or  so  listed  on  such  an  electronic  quotation 
system,". 

(9)  In  paragraph  (35)  (B)  of  section  3,  strike  out  "individual 
account  plans"  and  insert  in  lieu  thereof  "an  individual  account  plan". 
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(Hi)  In  paragraph  (37)(A)(li)  of  section  3  of  the  bill,  strike  on! 
''agreement"' and  insert  in  lien  thereof  "agreements*'. 

(10A)  In  paragraph  37(A)  (ii)  of  section  :;  of  the  bill  insert  "an" 
before  the  word  ''employee*'. 

(11)  In  section  L(b)(i>)  of  the  bill,  strike  out  "which*'  before  "i- 
unfunded". 

(  12)  In  the  last  sentence  of  section  l02(a )  (  1  )  of  the  bill,  strike  out 
"Any*'  and  insert  in  lieu  thereof  "A  summary  of  any". 

(13)  In  section  103(b)(3)(D)  of  the  bill  insert  after  the  phrase 
"and  his  relationship  or'*  the  Avoids  "that  of". 

(11)  In  section  103(d)(8)  of  the  bill,  strike  out  "302"  and  insert 
in  lieu  thereof  "302(c)  (3)". 

( 15)  In  seel  ion  103(e)  of  the  bill,  strike  out  "fiscal  year"  and  insert 
in  lieu  thereof  "plan  year". 

(16)  Strike  out  paragraph  (1)  of  section  104(b)  of  the  bill  and 
insert  in  lieu  thereof  the  following: 

"(1)  The  administrator  shall  furnish  to  each  participant,  and  each 
beneficiary  receiving  benefits  under  the  plan,  a  copy  of  the  summary, 
plan  description,  and  all  modifications  and  changes  referred  to  in 
section  102(a)(1)— 

"(A)  within  90  days  after  he  becomes  a  participant,  or  (in  the 
case  of  a  beneficiary)  within  DO  days  after  he  first  receives  bene- 
fits, or 

"(B)  if  later,  within  120  days  after  the  plan  becomes  subject 
to  this  part. 
The  administrator  shall  furnish  to  each  participant,  and  each  bene- 
ficiary receiving  benefits  under  the  plan,  vwvy  fifth  year  after  the 
plan  becomes  subject  to  this  part  an  updated  summary  plan  descrip- 
tion described  in  section  10-2  which  integrates  all  plan  amendments 
made  within  such  five-year  period,  except  that  ill  a  case  where  no 
amendments  have  been  made  to  a  plan  dining  such  five-year  period, 
this  sentence  shall  not  apply.  Not  withstanding  the  foregoing,  the 
administrator  shall  furnish  to  each  participant,  and  to  each  beneficiary 
receiving  benefits  under  the  plan,  the  summary  plan  description 
described  in  section  1<>2  every  tenth  year  after  the  plan  becomes  sub- 
ject to  this  part.  If  there  is  a  modification  or  change  described  in 
section  102(a)(1),  a  summary  description  of  such  modification  or 
change  shall  be  furnished  not  later  than  210  (lays  after  the  end  of  the 
plan  year  in  which  the  change  is  adopted  to  each  participant,  and  to 
each  beneficiary  who  is  receiving  benefits  under  the  plan." 

(17)  In  section  101(d)  of  the  bill,  insert  "the"  before  "Treasury". 

(18)  In  sect  ion  107.  strike  out  "under  sect  ion  104 (  a  )  (•">)"  each  place 
it  appeal's  and  insert  in  lieu  thereof  "or  simplified  reporting  require- 
ment under  section  104(a)  (2)  or  (•">)". 

(  10)  In  section  108,  strike  out  "sections  101  through  107  and  section 
412  of  this  Act"  each  place  it  appears,  and  insert  in  lieu  thereof  "this 
part  or  seel  ion  412". 

(20)  In  section  1 10(  a  )  of  the  bill,  strike  out  "or  any  type  of  pension 
plan"'  and  insert  in  lieu  thereof  ",  or  class  of  pension  plans.". 

(21)  In  section  111(a)(1)  of  the  bill,  strike  out  "[and  events]"  and 
insert  in  lieu  thereof  "and  events". 

(22)  In  paragraph  (7)  of  section  201  of  the  bill,  strike  out  "Such 
plan  is". 

(23)  In  section  203(a)  (3)  (P)  (ii)  of  (he  bill  strike  out  "break-in" 
and  insert  in  lieu  thereof  "break"  in". 

(21)  In  section  203(b)  (4)  of  the  hill— 

(A)  strikeout  "((A)"  and  insert  in  lieu  thereof  "(A)"; 
(  B)  strike  out  "(  I  \'>)"  and  insert  in  lieu  I  hereof  "(  B)":  and 
((')     strike    out    "204(d)(1).)"    and    insert     in     lieu    thereof 
"201(d)(1).". 

(25)  In  section  204(b)(1)(A)  of  the  bill,  strike  out  the  third 
sentence. 

(26)  In  the  first  sentence  of  section  204(b)  (1)  (C)  of  the  bill,  strike 
out  "at"  after  "would  be  entitled". 
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(27)  In  section  204(b) (1)  (C)  of  the  bill  strike  out  "particiapted" 
and  insert  in  lieu  thereof  "participated7'. 

(28)  In  section  204(b)(1)(D)  of  the  bill  strike  out  "accured"  and 
insert  in  lieu  thereof  "accrued". 

(29)  In  section  204(b)(1)(G)  of  the  bill  strike  out  the  second 
sentence  and  insert  in  lien  thereof  the  following:  "The  preceding 
sentence  shall  not  apply  to  benefits  under  the  plan  commencing  before 
benefits  payable  under  title  II  of  the  Social  Security  Act  which  bene- 
fits under  the  plan — 

"  ( i )   do  not  exceed  social  security  benefits,  and 

"(ii)   terminate  when  such  social  security  benefits  commence." 

(30)  In  section  204(c)  (1)  (D)  of  the  bill  strike  out  "realtionship" 
and  insert  in  lieu  thereof  "relationship". 

(31)  Strike  out  the  last  sentence  of  section  204(e)  of  the  bill  and 
insert  in  lieu  thereof  the  following:  "In  the  case  of  a  defined  contri- 
bution plan,  the  plan  provision  required  under  this  subsection  may 
provide  that  such  repayment  must  be  made  before  the  participant  has 
any  1-year  break  in  service  commencing  after  such  withdrawal." 

(32)  In  section  204(e)  of  the  bill  strike  out  "subparagraph''  and 
insert  in  lieu  thereof  "subsection". 

( 33 )  In  section  204  ( h)  of  the  bill— 

(A)  strike  out  the  parenthesis  before  "For",  and 

(B)  strike  out  the  parenthesis  after  the  period  at  the  end 
thereof. 

(34)  Strike  out  section  206(a)  of  the  bill  and  insert  in  lieu  thereof 
the  following: 

"Sbc.  206.  ( a )  Each  pension  plan  shall  provide  that  unless  the  partic- 
ipant otherwise  elects,  the  payment  of  benefits  under  the  plan  to  the 
participant  shall  begin  not  later  than  the  60th  day  after  the  latest 
of  the  clos.e  of  the  plan  year  in  which — 

"(1)  the  date  on  which  the  participant  attains  the  earlier  of 
age  65  or  the  normal  retirement  age  specified  under  the  plan, 

"(2)  occurs  the  10th  anniversary  of  the  year  in  which  the  par- 
ticipant commenced  participation  in  the  plan,  or 

"(3)  the  participant  terminates  his  service  with  the  employer. 
In  the  case  of  a  plan  which  provides  for  the  payment  of  an  early 
retirement  benefit,  such  plan  shall  provide  that  a  participant  who 
satisfied  the  service  requirements  for  such  early  retirement  benefit, 
but  separated  from  the  service  (with  any  nonforfeitable  right  to  an 
accrued  benefit)  before  satisfying  the  age  requirement  for  such  early 
retirement  benefit,  is  entitled  upon  satisfaction  of  such  age  require- 
ment to  receive  a  benefit  not  less  than  the  benefit  to  which  he  would 
be  entitled  at  the. normal  retirement  age.  actuarially  reduced  under 
regulations  prescribed  by  the  Secretary  of  the  Treasury." 

(35)  In  section  206(b)  (1).  strike  out  "such  plan"  and  insert  in  lieu 
thereof  "a  pension  plan". 

(36)  In  section  200(d)  (2)  of  the  bill  insert  after  "section  4975"  the 
first  time  it  appears  "of  the  Internal  Revenue  Code  of  1954"  and  insert 
before  the  period  at  the  end  thereof  "of  such  Code". 

(37)  In  section  209(a)(1)(B)  of  the  bill  strike  "termintes"  and 
insert  in  lieu  thereof  "terminates". 

(88)  In  section  209(a)  (2)  of  the  bill,  strike  out  "of  Labor"  in  the 
first  sentence,  and  "of  Labor  or  his  delegate"  in  the  second  sentence. 

(39)  In  section  210(a)  of  the  bill— 

( A )  insert  "of  this  subsection"  after  "the  following  provisions" ; 
and 

(B)  insert  "as"  after  "shall  be  applied"  in  paragraph  2. 
(39A)    In  section  211(e)(1).  strike  out   "section  204"  and  insert 

"sections  201  and  21 

(40)  In  section  211(c)  (2)  (A),  strike  out  "a  participant  of  in  the 
form  of  an  annuity  for  the  life  of  the  participant  with  a  survivor 
annuity  for  the  life  of  his  spouse"  and  insert  in  lieu  thereof  "the 
participant". 
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(41)  In  section  21 1(d),  strike  out  "(1)". 

(42)  In  seel  ion  ."»(il  (a  )  (5)  and  (6] [of  the  bill  strike  the  comma  at 

the  end  and  insert  in  lieu  thereof  a  semicolon. 

(43)  In  section  301(a)  (7)  and  (8)  of  the  bill  strike  the  opening 
parenthesis  before  the  semicolon  at  I  he  end  of  such  paragraph. 

(44)  In  section  302(a)  ( 1  )  of  the  hill  strike  the  second  sentence  and 
insert  in  lien  thereof  "A  plan  to  which  this  part  applies  shall  have 
satisfied  the  minimum  funding  standard  for  such  plan  for  a  plan  year 
if  as  of  the  end  of  such  plan  year  the  plan  does  not  have  an  accumu- 
lated funding  deficiency.'' 

(4:>)  In  section  302(c)(2)(B)  of  the  hill  strike  "indefault"  and 
insert  in  lieu  thereof  "in  default". 

(46)  In  section  302(c)(8)  of  the  hill  insert  the  article  "a"  before 
"plan"  the  first  time  it  appears. 

(47)  In  section  303(d)  of  the  hill,  strike  out  the  parenthesis  befon 
'•For'1,  and  strike  out  the  parenthesis  after  the  period  at  the  end 
thereof. 

(48)  In  section  306(c)(1)  of  the  bill  insert  sifter  "Secretary  finds 
to  hie"  the  following:  "collective  bargaining  agreements  between 
employee  organizat  ions". 

(48A)  In  section  306,  insert  at  the  end  thereof  the  following: 
"(d)  In  the  case  of  a  plan  maintained  by  a  labor  organization  which 
is  exempt  from  tax  under  section  501(c)(5)  of  the  Internal  Revenue 
Code  of  1954  exclusively  for  the  benefit  of  its  employee's  and  their 
beneficiaries,  this  part  shall  be  applied  by  substituting  for  the  term 
'December  31,  1975'  in  subsection  (b).  the  earlier  of- — ■ 

"(1)  the  date  on  which  the  second  convention  of  such  labor 
organization  held  after  the  date  of  the  enactment  of  tiiis  Act 
ends,  or 

"(2)   December  31,  1980, 
but  in  no  event  shall  a  date  earlier  than  the  later  of  December  31, 1975, 
or  the  date  determined  under  subsection  (c)  be  substituted." 

(49)  In  section  401(a)  (2),  strike  out  "a  plan  consisting  of  an"  and 
insert  in  lieu  thereof  "anv". 

(50)  Strike  out  section  403(b)(4)  of  the  bill  and  insert  the 
following: 

"(4)  to  a  plan  which  the  Secretary  exempts  from  the  require- 
ment of  subsection  (a)  and  which  is  not  subject  to  any  of  the 
following  provisions  of  this  Act : 

"(A)   part  2  of  this  subtitle. 

a  ( V> )   part  3  of  this  subtitle,  or 

"(C)   title  IV  of  this  Act:  or". 

(51)  In  section  403(c)  (1),  strike  out  ''allocation  of  assets  of  termi- 
nated plans"  and  insert  in  lieu  thereof  "termination  of  insured  plans". 

(52)  In  section  403(c)  ( 1 )  (C)  of  the  bill  strike  "deductibility"  and 
insert  in  lieu  thereof  '•deductibility". 

(53)  In  section  403(c)  (2)  (C),  strike  out  "disapproval"  and  insert 
in  lieu  thereof  "disallowance". 

(54)  In  section  404(c)(2)  of  the  bill  strike  "participant"."  and 
insert  in  lieu  thereof  "participant's". 

(55)  In  the  heading  for  section  405  of  the  bill,  strike  out  "or"  and 
insert  in  lieu  thereof  "by". 

(56)  In  section  405(a)  of  the  bill,  strike  out  "such  fiduciary"  in 
paragraphs  (1)  and  (2)  and  insert  in  lieu  thereof  "such  other 
fiduciary". 

(57)  In  section  405(b)  (1)  (B)  of  the  bill,  insert  a  comma  before  and 
after  "authorized  bv  the  trust  instrument". 

(58)  In  section  405(e)  (2)  (A)  (ii)  of  the  bill,  strike  out  "of"  after 
"establishment"  and  insert  in  lieu  thereof  "or". 

(59)  In  section  405(c)  (3)  of  the  bill  strike  "plan's"  the  second  time 
it  appears. 

(60)  In  section  406(b)(2)  of  the  bill  insert  "in"  before  "anv". 

(61)  In  section  407(a)(4)(A)  strike  "19679"  and  insert  in"  lieu 
thereof  "11)71)". 
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(62)  In  section  407(d)  (3)  (B)  of  the  bill,  strike  out  "the  expiration 
of  one  year  after  the  effective  date  of  this  part"  and  insert  in  lieu 
thereof  "January  1,  1976". 

(63)  In  section  407(d)(4)  of  the  bill  strike  "the"  the  first  time 
it  appears  and  insert  "The". 

(64)  In  section  407(d)  (4)  (D)  of  the  bill,  strike  out  "such  acquisi- 
tion and  retention  complies"  and  insert  in  lieu  thereof  "the  acquisition 
and  retention  of  such  property  comply". 

(65)  In  section  407(d)  (5),  strike  out  the  semicolon  after  "stock". 

(66)  In  section  408(b)  (5)  of  the  bill  strike  the  dash  after  "State" 
and  insert  in  lieu  thereof  a  comma. 

(67)  In  section  408(a)(5)(B)  strike  "parties-in  interest"  and 
insert  in  lieu  thereof  "parties  in  interest". 

(68)  In  section  414(c)  (5)  of  the  bill  strike  the  word  "considear- 
tion"  and  insert  in  lieu  thereof  "consideration". 

(69)  In  section  502(b)  (2)  of  the  bill  strike  "benefit"  in  the  second 
sentence  and  insert  in  lieu  thereof  "benefits". 

(70)  In  section  502(d)(2)  of  the  bill  strike  the  article  "a"  and 
insert  in  lieu  thereof  "the". 

(71)  In  section  510  of  the  bill  insert  a  comma  after  "title"  the  first 
time  it  appears. 

(72)  In  section  514(c)  (1)  of  the  bill,  insert  after  the  period  the  fol- 
lowing: "A  law  of  the  United  States  applicable  to  the  District  of 
Columbia  shall  be  treated  as  a  State  law  rather  than  a  law  of  the 
United  States." 

Sec.  2.  The  Clerk  of  the  House  of  Representatives,  in  the  enrollment 
of  such  bill,  shall  make  the  following  corrections : 

(1)  In  section  411  (a)  of  the  Internal  Revenue  Code  of  1954,  which 
is  added  by  section  1012(a)  of  the  bill,  strike  out  "trus"  and  insert  in 
lieu  thereof  "trust". 

(2)  In  section  411  (a)  (3)  (D)  of  the  Internal  Revenue  Code  of  1954, 
as  added  by  section  1012(a)  of  the  bill,  strike  out  "manadatory"  and 
insert  in  lieu  thereof  "mandatory". 

(3)  In  section  411(a)  (5)  (D)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1012(a)  of  the  bill,  after  "subsection"  insert 
a  comma. 

(4)  In  section  411  (b)  (1)  (A)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1012(a)  of  the  bill,  strike  out  the  next  to 
last  sentence. 

(5)  In  section  411(b)  (1)  (E)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1012(a)  of  the  bill,  strike  out  "the  term 
years  of  service"  and  insert  in  lieu  thereof  "the  term  'years  of 
service'  ". 

(6)  In  section  411(b)  (3)  (E)  of  the  Internal  Revenue  Code  of  1954. 
which  is  added  by  section  1012(a)  of  the  bill,  after  "subsection" 
insert  a  comma. 

(7)  In  section  412(a)  of  the  Internal  Revenue  Code  of  1954,  which 
is  added  by  section  1013(a)  of  the  bill,  strike  out  "if  at  the  end  of" 
and  insert  in  lieu  thereof  "if  as  of  the  end  of". 

(8)  In  section  4971(c)  (3)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1013(b)  of  the  bill,  strike  out  "means'  "  and 
insert  in  lieu  thereof  "means,". 

(9)  In  section  404(a)  (1)  (C)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1013(c)  of  the  bill,  strike  out  "Alternate 
transfer  of  terms. — "  and  insert  in  lieu  thereof  "Certain  collectively- 
bargained  plans. — ". 

(10)  In  section  413(c)(6)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1014  of  the  bill,  strike  out  "limitation  pro" 
and  insert  in  lieu  thereof  "limitation". 

(11)  In  the  item  contained  in  section  1016(b)  (2)  of  the  bill  relating 
to  chapter  43  of  the  Internal  Revenue  Code  of  1954,  strike  out 
"qualifid"  and  insert  in  lieu  thereof  "qualified". 
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(12)  In  section  1017(c)  (1)  (A)  of  the  bill,  strike  out  "Usual  appli- 
cation waived. — "  and  insert  in  lieu  thereof  "Waiver  of  application. —  ?. 

(13)  In  section  1017(b)(1)  (I))  (i)  of  the  bill,  strike  out  "with  a 
survivor  annuity  for  the  life  of  his  spouse". 

(14)  In  section  1017(a)  (2)  (B)  of  the  bill  strike  out  "Interim  law 
granting  waiver  of  underfunding. — "  and  insert  in  lieu  thereof 
"Waiver  of  underfunding. — ". 

(15)  In  section  1017  of  the  bill,  at  the  end  of  subsection  (c)  (2)  add 
the  following  subparagraph : 

"(C)  Labor  organization  conventions. — In  the  case  of  a 
plan  maintained  by  a  labor  organization,  which  is  exempt 
from  tax  under  section  501(c)(5)  of  the  Internal  Revenue 
Code  of  1954,  exclusively  for  the  benefit  of  its  employees  and 
their  beneficiaries,  section  412  of  such  Code  and  other  amend- 
ments made  by  this  part  to  the  extent  such  amendments  relate 
to  such  section  412,  shall  be  applied  by  substituting  for  the 
term  'December  31,  1075'  in  subsection  (b),  the  earlier  of — 

"(i)  the  date  on  which  the  second  convention  of  such 
labor  organization  held  after  the  date  of  the  enactment 
of  this  Act  ends,  or 

"(ii)  December  31, 1980, 
but  in  no  event  shall  a  date  earlier  than  the  later  of  Decem- 
ber 31, 1975,  or  the  date  determined  under  subparagraph  (A) 
or  (Bj  be  substituted." 

(16)  In  section  401(a)  (14)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1021  of  the  bill,  strike  out  the  matter  appear- 
ing after  subparagraph  (C)  of  such  section  401(a)  (14)  and  insert  in 
lieu  thereof  the  same  matter  flush  with  the  paragraph  margin  of  such 
paragraph  (14). 

(17)  In  section  1021  of  the  bill,  strike  out  subsection  (g). 

(18)  In  subsection  0057(g)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1031  (a)  of  the  bill,  strike  out  "toadministra- 
tion"  and  insert  in  lieu  thereof  "to  administration". 

(19)  In  section  0652(e)  (2)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1031(b)  (1)  of  the  bill,  strike  out  "therfor 
(determined  with"  and  insert  in  lieu  thereof  "therefor  (determined 
without". 

(20)  In  section  7476(b)  (2)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  1041(a)  of  the  bill,  strike  out  "plead"  and 
insert  in  lieu  thereof  "plead-". 

(21)  In  the  section  caption  of  section  7802  of  the  Internal  Revenue 
Code  of  1954,  which  is  added  bv  section  1051(a)  of  the  bill,  after 
"ORGANIZATIONS"  insert  a  closing  parenthesis, 

(22)  In  section  408(d)  (3)  (ii)  of  the  Internal  Revenue  Code  of 
1954,  which  is  added  by  section  2002(b)  of  the  bill,  strike  out  ",  other 
than  a  plan  under  which  the  individual  was  an  employee  within  the 
meaning  of  section  401(c)  (1)  at  the  time  contributions  were  made  on 
his  behalf  under  the  plan."  and  insert  in  lieu  thereof  "(other  than  a 
plan  under  which  the  individual  was  an  employee  within  the  meaning 
of  section  401  (c)  (1)  at  the  time  contributions  were  made  on  his  behalf 
under  the  plan)". 

(23)  In  section  408(d)(5)  of  the  Internal  Revenue  Code  of  1954, 
which  is  added  by  section  2002(b)  of  the  bill,  strike  out  "a  qualified" 
and  insert  in  lieu  thereof  "an". 

(24)  In  section  40S(i)  of  the  Internal  Revenue  Code  of  1954,  which 
is  added  by  section  2002(b)  of  the  bill,  strike  out  "section  408(b)" 
and  insert  in  lieu  thereof  "subsection  (  b)'\ 

(25)  In  the  last  sentence  of  section  402(a)  (5)  of  the  Internal  Reve- 
nue Code  of  L054,  which  is  added  by  section  2002(g)(5)  of  the  bill, 
st  like  out  "annuity  plan  of  any"  and  insert  in  lieu  thereof  "annuity 
plan  if  any". 

(26)  Iii  section  4975(d)(3)(B)  of  the  Internal  Revenue  Code  of 
1954,  as  added  by  section  2003(a)  of  the  bill,  after  "collateral"  insert 
"which". 

b 


4728 


(27)  In  section  4975(d)  (8)  of  the  Internal  Revenue  Code  of  1954, 
as  added  by  section  2003(a)  of  the  bill  strike  out: 

"  (8)  any  transaction  between  a  plan  and 

"  ( A)  a  common  or  collective!  trust  fund" 
and  insert  in  lieu  thereof  the  following : 

"(8)  any  transaction  between  a  plan  and  a  common  or  collec- 
tive trust  fund". 

(28)  In  the  last  sentence  of  section  4975(d)  of  the  Internal  Rev- 
enue Code  of  1954,  as  added  by  section  2003  of  the  bill,  strike  out 
"shareholder — employee"  and  insert  in  lieu  thereof  "shareholder- 
employee". 

(29)  In  the  last  sentence  of  section  4975(e)  (2)  of  the  Internal  Rev- 
enue Code  of  1954,  as  added  by  section  2003(a)  of  the  bill,  strike  out 
"The  Secretary"  and  insert  in  lieu  thereof  "The  Secretary  or  his 
delegate". 

(30)  In  section  4975(e)(7)(A)  of  the  Internal  Revenue  Code  of 
1954,  as  added  by  section  2003(a)  of  the  bill,  strike  out  "401"  and 
insert  in  lieu  thereof  "401  (a) ". 

(31)  In  section  4975(f)  (4)  of  the  Internal  Revenue  Code  of  1954; 
as  added  by  section  2003(a)  of  the  bill,  strike  out  "paragraphs  (2>, 
(11),  and  (12),"  and  insert  in  lieu  thereof  "paragraphs  (2)  and  (10). 

(32)  In  section  4975 (i)  of  the  Internal  Revenue  Code  of  1954,  as 
added  by  section  2003(a)  of  the  bill,  strike  out  "section  3002  of  the 
Employment"  and  insert  in  lieu  thereof  "section  3003  of  the 
Employee". 

(33)  In  section  415(a)(2)  of  the  Internal  Revenue  Code  of  1954, 
as  added  by  section  2004(a)  (2)  of  the  bill,  strike  out  "405,"  and  insert 
in  lieu  thereof  "405(a),". 

(34)  In  section  415(d)(1)(B)  of  the  Internal  Revenue  Code  of 
1954,  as  added  by  section  2004(a)  (2)  of  the  bill,  strike  out  "sub  ection" 
and  insert  in  lieu  thereof  "subsection". 

(35)  In  section  2004(a)(3)(A)  of  the  bill  after  "defined"  insert 
"benefit". 

(36)  In  section  2004(d)  (2)  of  the  bill,  strike  out  the  last  sentence. 

(37)  In  section  402(e)(4)(B)  of  the  Internal  Revenue  Code  of 
1954,  as  amended  by  section  2005(a)  of  the  bill,  strike  out  "distributed" 
and  insert  in  lieu  thereof  "distribution". 

(38)  In  section  3001(c)  of  the  bill  strike  out  "paragraph  (2)"  and 
insert  in  lieu  thereof  "subsection  (b)  (2)". 

(39)  In  title  III  of  the  bill,  strike  out  section  3004(a)  and  insert 
in  lieu  thereof  the  following : 

"Sec.  3004.  (a)  Whenever  in  this  Act  or  in  any  provision  of  law 
amended  by  this  Act  the  Secretary  of  the  Treasury  and  the  Secretary 
of  Labor  are  required  to  carry  out  provisions  relating  to  the  same 
subject  matter  (as  determined  by  them)  they  shall  consult  with  each 
other  and  shall  develop  rules,  regulations,  practices,  and  forms  which, 
to  the  extent  appropriate  for  the  efficient  administration  of  such  pro- 
visions, are  designed  to  reduce  duplication  of  effort,  duplication  of 
reporting,  conflicting  or  overlapping  requirements,  and  the  burden  of 
compliance  with  such  provisions  by  plan  administrators,  employers, 
and  participants  and  beneficiaries." 

(40)  In  section  3004(b)  of  the  bill,  strike  out  "with  or  without 
reimbursement". 

(41)  In  section  3032(d)  (8)  of  the  bill  strikeout  "hall"  and  insert 
in  lieu  thereof  "shall". 

(42)  In  section  4001(a)  (2)  of  the  bill  strike  out: 

"(B)  the  second  and  third  preceding  plan  years,  equaling 
or. exceeding  10  percent  of  all  employer  contributions  paid 
to  or  under  that  plan  for  each  such  plan  year;" 
and  insert  in  lieu  thereof : 

"(B)  the  second  and  third  preceding  plan  years,  equaling 
or  exceeding  10  percent  of  all  employer  contributions  made 
under  that  plan  for  each  such  year ;  '. 
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(4-'*)  In  section  4002(a)(3)  of  the  bill  strike  out  "charged  by  the 
corporation  under-  section  4007"  and  insert  in  lieu  thereof  "established 

by  the  corporation  under  section  4006". 

'  (44)   In  section  (h)(2)  strike  out  "nomination"  and  insert  in  lieu 
thereof  "appointment". 

(45)  In  section  4003  of  the  bill,  after  subsection  (e)  (5),  insert  the 
following  new  subsection: 

'•(f)  Any  participant,  beneficiary,  plan  administrator,  or  employee 
adversely  affected  by  any  action  of  the  corporation,  or  by  a  receiver 
or  trustee  appointed  by  the  corporation,  with  respect  to  a  plan  in  which 
such  participant,  beneficiary,  plan  administrator  or  employer  has  an 
interest,  may  bring  an  action  against  the  corporation,  receiver,  or 
trustee  in  the  appropriate  court.  For  purposes  of  this  subsection  the 
term  'appropriate  court'  means  the  United  States  district  court  before 
which  proceedings  under  section  4041  or  4012  of  this  title  are  being 
conducted,  or  if  no  such  proceedings  are  being  conducted  the  United 
States  district  court  for  the  district  in  which  the  plan  has  its  principal 
office,  or  the  United  States  district  court  for  the  District  of  Columbia. 
The  district  courts  of  the  United  States  have  jurisdiction  of  actions 
brought  under  this  subsection  without  regard  to  the  amount  in 
controversy." 

(4(5)  In  section  4004(b)  (1)  of  the  bill  strike  out  "determines  that  it 
would  not  be"  and  insert  in  lieu  thereof  "determines  that  such  approval 
would  not  be". 

(47)  In  section  4004(b)  (2)  of  the  bill,  strike  out  "special". 

(48)  In  section  4004(d)  of  the  bill  strike  out  "by  the  corporation 
or-  the  court,  respectively."  and  insert  in  lieu  thereof  "by  either  the 
corporation  or  the  court.". 

(49)  In  section  4005(b)(1)(D)  of  the  bill  strike  out  "collected 
under  section  40(57"  and  insert  in  lieu  thereof  "under  subtitle  D". 

(50)  In  section  4006(a)  (5)  of  the  bill,  strike  out  "enacement"  and 
insert  in  lieu  thereof  "enactment". 

(51)  In  section  4006(a)  (6)  of  the  bill,  strike  out  "assest"  and  insert 
in  lieu  thereof  "assets". 

(52)  In  section  4022(b)  (6)  ( A)  (ii)  of  the  bill,  strike  out  "interests" 
and  insert  in  lieu  thereof  "interest". 

(53)  In  section  4042(d)(1)(B)  of  the  bill,  strike  out  "part  4  of 
subpart  B"  and  insert  in  lieu  thereof  "part  4  of  subtitle  B". 

(54)  In  section  4045(b)  (1)  of  the  bill,  strike  out  "thet"  and  insert 
in  lieu  thereof  "the". 

(55)  In  the  second  sentence  of  section  4047  of  the  bill,  strike  out 
"plan  administrator  control"  and  insert  in  lieu  thereof  "plan  admin- 
istrator of  control". 

(.56)  In  section  4061  of  the  bill,  strike  out  "subtitle  C"  and  insert 
in  lieu  thereof  "subtitle  B", 

(57)  In  section  4062(d)  (3)  of  the  bill,  strike  out  "merger  or"  and 
insert  in  lieu  thereof  "merger". 

(58)  In  section  4068(c)  (2)  of  the  bill,  after  "withdrawal"  insert  a 
comma. 

(59)  In  section  4063(c)(3)(C)  of  the  bill,  strike  out  "law"  and 
insert  in  lieu  thereof  "plan". 

(60)  In  section  4063(e)  of  the  bill,  strike  out  "corporations''  and 
insert  in  lieu  thereof  "corporation". 

(61)  In  section  4068  of  the  bill,  strike  out  subsection  (b)  and  insert 
in  lieu  thereof  the  following : 

"(b)  The  lien  imposed  by  subsection  (a)  arises  on  the  date  of 
termination  of  a  plan,  and  continues  until  the  liability  imposed  under 
section  4062,  4063.  or  4064  is  satisfied  or  becomes  unenforceable  by 
reason  of  lapse  of  time." 

(62)  In  section  404(g)  of  the  Internal  Revenue  Code  of  1954,  as 
added  by  section  4081(a)  of  the  bill,  strike  out  "(G)"  and  insert  in 
lieu  thereof  "(g)*'. 
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(63)  In  section  4082(b)  of  the  bill  strike  out  the  second  sentence 
and  insert  in  lieu  thereof  the  following:  "The  corporation  shall  not 
pay  benefits  guaranteed  under  this  title  with  respect  to  a  plan  described 
in  the  preceding  sentence  unless  the  corporation  finds  substan- 
tial evidence  that  the  plan  was  terminated  for  a  reasonable  business 
purpose  and  not  for  the  purpose  of  obtaining  the  payment  of  benefits 
by  the  corporation  under  this  title  or  for  the  purpose  of  avoiding  the 
liability  which  might  be  imposed  under  subtitle  D  if  the  plan  ter- 
minated on  or  after  the  date  of  enactment  of  this  Act." 

Mr.  Ullman  (during  the  reading).  Mr.  Speaker,  I  ask  unanimous 
consent  that  the  concurrent  resolution  be  considered  as  read  and  printed 
in  the  Record. 

Mr.  Bauman.  Mr.  Speaker,  reserving  the  right  to  object,  will  the 
gentleman  from  Oregon  give  us  some  explanation  of  what  the  con- 
current resolution  does  before  we  permit  its  consideration  under  unan- 
imous consent  ? 

Mr.  Ullman.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  Bauman.  I  certainly  will. 

Mr.  Ullman.  This  is  the  concurrent  resolution  that  I  spoke  about 
earlier  that  deals  primarily  with  technical  corrections  to  the  bill.  This 
is  a  procedure  that  is  used  quite  often  on  technical  bills,  but  it  also 
corrects  the  one  substantive  matter  by  removing  from  the  conference 
report  the  language  of  section  1021(g)  which  was  a  matter  that  dealt 
with  the  integration  between  the  private  pension  program  and  the 
social  security  system. 

Now,  this  concurrent  resolution  will  deal  with  that  matter  by  remov- 
ing it  from  the  conference  report. 

Mr.  Bauman.  Mr.  Speaker,  I  withdraw  my  reservation  of  objection. 

The  Speaker.  Is  there  objection  to  the  request  of  the  gentleman 
from  Oregon? 

There  was  no  objection. 

The  concurrent  resolution  was  agreed  to. 

A  motion  to  reconsider  was  laid  on  the  table. 
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[From  the  Congressional  Record — Senate,  Aug.  22,  1974] 

Authorization  for    Clerk  of  the  House  of  Representatives  To 
Make  Corrections  in  the  Enrollment  of  H.R.  2 

Mr.  Williams.  Mr.  President,  I  send  to  the  desk  a  message  from  the 
House  of  Representatives  on  House  Concurrent  Resolution  609,  and 
ask  that  it  be  laid  before  the  Senate. 

The  Presiding  Officer.  The  Chair  lays  before  the  Senate  a  message 
from  the  House,  which  the  clerk  will  state. 

The  legislative  clerk  read  as  follows : 

[The  complete  text  of  H.  Con.  Res.  609  appears  on  pp.  4722-4730.] 

Mr.  Williams.  Mr.  President,  I  ask  unanimous  consent  that  the 
Senate  proceed  to  its  immediate  consideration. 

The  Presiding  Officer.  Is  there  objection  to  the  immediate  consid- 
eration of  the  concurrent  resolution  ? 

There  being  no  objection,  the  Senate  proceeded  to  consider  the  con- 
current resolution. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  concur- 
rent resolution. 

The  concurrent  resolution  (H.  Con.  Res.  609)  was  agreed  to. 

Mr.  Javits.  Mr.  President,  I  move  to  reconsider  the  vote  by  which 
the  resolution  was  agreed  to. 

Mr.  Williams.  I  move  to  lay  that  motion  on  the  table. 

The  Presiding  Officer.  The  question  is  on  the  motion  to  table. 

Mr.  Curtis.  Mr.  President,  I  am  in  favor  of  the  concurrent  resolu- 
tion, but,  for  the  record,  would  the  distinguished  chairman  of  the 
Committee  on  Labor  and  Public  Welfare  tell  us  what  it  does? 

The  Presiding  Officer.  The  Chair  reminds  the  Members  that  a 
motion  to  table  is  not  debatable. 

Mr.  Javits.  Mr.  President,  I  withdraw  the  motion. 

The  Presiding  Officer.  There  is  pending  the  motion  to  reconsider. 

Mr.  Curtis.  Would  the  distinguished  chairman  tell  us  briefly  what 
this  concurrent  resolution  does  ? 

Mr.  Williams.  First  of  all,  it  corrects  a  number  of  clerical  errors 
that  were  made  in  the  conference  report  on  H.R.  2,  the  pension  reform 
legislation. 

In  addition,  it  makes  one  substantive  change,  by  removing  from  the 
conference  report  the  language  of  section  1021(g),  which  deals  with 
integration  between  private  pension  programs  and  the  Social  Security 
System. 

Mr.  Curtis.  It  eliminates  that  entirely  ? 

Mr.  Williams.  Yes.  I  might  explain  further  what  this  change 
involves. 

Many  of  us  have  received  telegrams  expressing  concern  about  one  of 
the  provisions  in  the  conference  report  on  the  Employee  Retirement 
Security  Act  of  1974. 1  am  referring  to  section  1021(g),  which  appears 
on  pages  131  and  132  of  the  conference  report. 
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This  provision  would  provide  that  until  July  1,  1976.  pension  plans 
cannot  increase  their  level  of  integration  of  social  security  with  private 
pension  plans  by  taking  into  account  changes  in  the  social  security  wage 
base  or  in  social  security  benefit  levels  since  1971.  "We  have  been  told 
that  this  will  greatly  increase  the  costs  of  private  pension  plans,  some- 
thing that  I  am  sure  none  of  the  Senators  would  like  to  see  occur.  This 
is  particularly  true  if  these  increased  pension  costs  result  in  the  termi- 
nation of  private  pension  plans.  Certainly  that  is  not  the  intent  of  this 
legislation  which  is  designed  to  improve  and  encourage  the  expansion 
of  private  pension  plans. 

Personally.  I  am  not  sure  that  those  who  tell  us  that  their  funding 
costs  will  be  substantially  increased  because  of  the  2-year  freeze  pro- 
vided in  this  provision  are  correct  in  their  analysis.  If  there  are  sub- 
stantial increases  in  costs.  I  believe  that  this  arises  from  the  belief  on 
the  part  of  the  private  pension  plan  actuaries  involved  that  once  this 
freeze  occurs  there  will  be  no  further  integration  of  social  security  and 
private  pension  plans  thereafter.  This  certainly  was  not  the  intent  of 
the  2-year  freeze  included  in  the  bill. 

I  recognize,  however,  that  this  has  caused  a  great  deal  of  concern, 
and  I  personally  do  not  want  to  detract  from  this  fine  piece  of  legis- 
lation by  the  creation  of  any  confusion  on  this  issue.  For  that  reason 
I  have  consulted  with  the  conferees,  and  they  have  indicated  a  willing- 
ness to  delete  this  provision  from  the  conference  report.  The  technique 
for  doing  this  is  by  action  on  a  concurrent  resolution  today,  instruct- 
ing the  enrolling  clerk  of  the  House  to  make  certain  technical  and 
clerical  corrections  needed  in  the  conference  report  before  enrollment 
of  the  bill.  In  addition,  in  this  same  concurrent  resolution  would  be  a 
provision  for  the  deletion  of  this  provision  relating  to  the  integration 
of  social  security  and  private  pension  plans. 

The  conferees  recognize,  however,  that  the  integration  of  social 
security  and  private  pension  plans  represents  a  difficult  problem  which 
needs  further  study  and  attention  in  the  future.  For  that  reason,  we 
recommend  that  the  Internal  Revenue  Service  issue  no  further  regula- 
tions on  integration  of  social  security  and  pension  benefits  at  least  until 
June  30. 1975.  This  is  the  statement  which  appeared  in  the  House  Wa}TS 
and  Means  Committee  report  on  the  pension  bill  and  represents  what 
I  believe  is  a  minimum  action  which  should  be  taken  at  this  time  with 
regard  to  this  issue  of  integration  of  social  security  and  pension  bene- 
fits. A  statement  outlining  what  I  have  indicated  to  you  is  available  to 
the  Senators  and  can  be  obtained  from  the  pages. 

I  hope  that  this  represents  a  satisfactory  interim  solution  to  the 
problem  for  the  Senators.  Again,  I  can  assure  you  that  this  matter 
will  be  studied  very  carefully  by  our  staffs  and  I  understand  it  will 
be  studied  by  the  tax  committees  in  the  period  ahead. 
Mr.  CrTnrs.  I  have  no  further  questions. 

Mr.  Javits.  Mr.  President,  if  the  Senator  will  yield,  the  effect  of 
that  is  to  use  the  present  effective  social  security  rates  instead  of  old 
social  security  rates  which  was  provided  in  the  conference  report. 
Mr.  Corns.  I  have  no  objection. 

Mr.  Javits.  Mr.  President,  I  move  to  lay  the  motion  to  reconsider 
on  the  table. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  motion 
to  table. 
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Mr.  Javits.  Mr.  President,  I  made  the  motion  to  reconsider. 
Mr.  Williams.  I  made  the  motion  to  table. 

The  Presiding  Officer.  The  question  is  on  the  motion  to  table. 
The  motion  was  agreed  to. 

Employee  Retirement  Income  Security  Act  of  1974 — Conference 

Report 

Mr.  Williams.  Mr.  President,  I  submit  a  report  of  the  committee  of 
conference  on  ILK.  2,  and  ask  for  its  immediate  consideration. 
The  Presiding  Officer.  The  report  will  be  stated  by  title. 
The  second  assistant  legislative  clerk  read  as  follows : 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two  Houses  on 
the  amendment  of  the  Senate  to  the  bill  (H.R.  2)  to  provide  for  pension  reform, 
having  met,  after  full  and  free  conference,  have  agreed  to  recommend  and  do 
recommend  to  their  respective  Houses  this  report,  signed  by  all  the  conferees. 

The  Presiding  Officer.  Is  there  objection  to  the  consideration  of 
the  conference  report? 

There  being  no  objection,  the  Senate  proceeded  to  consider  the 
report. 

[The  conference  report  appears  on  pp.  3923-4300.] 

Mr.  Williams.  Mr.  President,  I  am  happy  to  report  that  after  long 
and  numerous  meetings  of  the  conferees  on  H.R.  k2,  we  are  able  to  bring 
before  the  Senate  a  conference  agreement  which  has  been  unanimously 
adopted,  and  which,  for  the  first  time,  will  safeguard  the  pension 
expectations  of  American  workers. 

While  the  conference  agreement  takes  the  form  of  a  substitute  for 
the  separate  versions  passed  by  the  House  and  Senate,  I  am  satisfied 
that  it  provides  the  degree  of  protection  for  pension  plan  participants 
and  their  beneficiaries  that  the  Senate  endorsed  when  it  adopted  such 
legislation  by  a  vote  of  93  to  9  on  September  19,  1973. 

Indeed,  the  conference  substitute  embodies  all  of  the  essential  con- 
cepts which  were  developed  and  approved  in  the  Senate  in  our  effort 
to  remedy  the  abuses  and  shortcomings  that  have  been  found  to  exist 
in  the  private  pension  system. 

Those  concepts  were  the  outgrowth  of  a  3-year,  in-depth  study  of 
the  private  pension  system  begun  during  the  91st  Congress  by  the 
Labor  and  Public  Welfare  Committee  pursuant  to  Senate  resolution. 

Mr.  Javits.  Will  the  Senator  yield? 

Mr.  Williams.  Yes. 

Mr.  Mansfield.  Mr.  President,  I  ask  unanimous  consent  that  the 
vote  on  the  conference  report  on  private  pensions  occur  at  the  hour 
of  1 :45. 

The  Presiding  Officer.  Is  there  objection?  Hearing  none,  it  is  so 
ordered. 

Mr.  Mansfield.  I  thank  the  Senators. 

Mr.  Williams.  This  study  clearly  established  that  too  many  workers. 
rather  than  being  able  to  retire  in  dignity  and  security  after  a  lifetime 
of  labor  rendered  on  the  promise  of  a  future  pension,  find  that  their 
earned  expectations  are  not  to  be  realized. 

Our  study  also  demonstrated  the  kinds  of  remedial  legislation  needed 
to  deal  with  shortcomings  in  the  pension  system,  and  the  feasibility 
of  such  measures. 
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In  this  connection,  the  conference  substitute,  which,  with  certain 
limited  exceptions  reaches  all  private  retirement  plans  established  by 
employers  or  unions  whose  business  or  members  are  in.  or  affect,  inter- 
state commerce,  deals  with  the  following  areas  of  concern : 

First.  Limiting  the  maximum  length  of  time  that  an  employee  may 
be  required  to  be  in  service  before  becoming  a  participant  in  a  pension 
plan  maintained  by  his  employer  for  his  category  of  employment. 

Mr.  Javits.  Mr,  President,  will  the  Senator  mind  yielding  to  me 
for  an  instant?  I  will  explain  why. 

I  think  this  bill  is  so  vital  that  Ave  ought  to  have  a  quorum  and  let 
the  Members  know  it  is  on  the  floor  for  consideration. 

Would  the  Senator  mind  if  we  had  a  quorum  call,  which  would  be 
for  not  more  than  a  few  minutes? 

I  ask  unanimous  consent  that  the  Senator  may  resume  the  floor  as 
soon  as  the  quorum  is  over. 

Mr.  Williams.  I  have  no  objection. 

Mr.  Javits.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 
The  Presiding  Officer.  The  clerk  will  call  the  roll. 
The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 
Mr.  Javits.  Mr.  President,  I  ask  unanimous  consent  that  further 
proceedings  under  the  call  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
Mr.  Williams.  Mr.  President,  returning  to  a  brief  discussion  of  the 
provisions  of  the  conference  report,  the  second  point  I  would  like  to 
make  is  that  we  in  this  report  are  assuring  that  every  employee  who 
participates  in  a  pension  plan  will,  within  a  reasonable  number  of 
years,  earn  a  nonforfeitable  or  "vested"  right  to  a  pension  upon  reach- 
ing retirement  age,  whether  or  not  he  leaves  the  participation  employ- 
ment before  reaching  that  age. 

Requiring  that  contributions  are  made  to  pension  plans  at  a  rate 
sufficient  to  provide  reasonable  assurance  that  adequate  funds  will  be 
on  hand  to  meet  all  vested  benefit  claims. 

Providing  an  insurance  system  which  will  protect  employees  and 
their  beneficiaries  in  their  vested  pension  rights,  despite  premature 
plan  termination. 

Imposing  strict  fiduciary  obligations  upon  those  who  exercise  man- 
agement or  control  over  the  assets  or  administration  of  an  employee 
pension  or  welfare  plan,  as  well  as  the  provision  of  adequate  reporting 
and  disclosure  requirements. 

Providing  administrative  and  judicial  remedies,  available  to  both 
the  government  and  participants,  which  will  assure  compliance  with 
the  foregoing  substantive  provisions. 

In  addition,  the  conference  substitute  provides  certain  amendments 
to  existing  law  with  respect  to  the  tax  treatment  of  pension  plans, 
including  tax  incentives  for  the  establishment  of  individual  retirement 
accounts  for  those  who  are  not  otherwise  covered  by  a  pension  plan. 
Before  discussing  the  provisions  of  the  conference  substitute  in 
further  detail,  I  want  to  mention  the  contributions  of  those  members 
who  have  been  instrumental  in  bringing  this  measure  to  fruition. 

Special  tribute  should  be  accorded  Senator  Javits.  the  ranking 
minority  member  of  the  Labor  and  Public  Welfare  Committee,  who 
has  been  my  partner  throughout  this  entire  endeavor,  and  whose  dedi- 
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cation  to  the  objective  of  pension  reform  and  creative  approach  to  solv- 
ing the  problems  we  have  encountered  have  had  a  major  impact  on 
this  legislation. 

Great  credit  is  also  due  to  Senator  Long  and  his  colleagues  on  the 
Finance  Committee,  including  Senator  Bentsen,  Senator  Bennett,  and 
Senator  Curtis,  as  well  as  Senator  Nelson,  a  member  of  both  our  com- 
mittees, and  who,  along  with  Senator  Bentsen,  made  such  a  major 
contribution  to  working  out  the  differences  in  approach  between  our 
two  committees.  In  helping  to  fashion  the  bill  that  passed  the  Senate 
and  the  substitute  that  has  now  emerged  from  conference,  these  dis- 
tinguished members  have  demonstrated  how  effectively  two  commit- 
tees can  join  together  in  achieving  a  common  goal. 

I  also  acknowledge  the  indispensable  role  of  these  Members  of  the 
House  of  Representatives,  including  Congressman  Perkins,  the  chair- 
man of  the  Labor  and  Education  Committee,  and  his  colleagues,  Mr. 
Dent  and  Mr.  Erlenborn  who  championed  the  cause  of  pension  reform 
in  that  body. 

I  should  mention,  of  course,  that  in  the  House  too,  another  commit- 
tee was  involved.  Mr.  Ullman  from  the  Committee  on  Ways  and 
Means  was  a  leader  in  the  joint  effort  to  bring  this  measure  to  its  final 
state  in  the  conference  report.  Without  the  concern  and  effort  of  these 
and  other  Members  of  both  Houses,  enactment  of  this  legislation,  even 
though  long  overdue,  would  still  be  no  more  than  a  distant  goal. 

PARTICIPATION    AND    VESTING 

One  of  the  objectives  of  our  pension  reform  effort  has  been  to 
broaden  the  number  of  employees  who  are  eligible  to  participate  in 
their  employer's  pension  plan,  by  prohibiting  such  plans  from  impos- 
ing unduly  restrictive  age  and  service  requirements  as  conditions  to 
participation.  Under  the  conference  substitute,  the  general  rule  is  that 
no  plan  would  be  allowed  to  require  as  a  condition  of  eligibility  an 
age  greater  than  25,  or  a  period  of  service  longer  than  1  year,  which- 
ever is  later.  Moreover,  in  the  case  of  an  employee  who  begins  his 
service  before  age  25,  there  is  to  be  a  "look  back"  of  up  to  3  years' 
credit  once  he  qualifies  for  participation.  In  general,  1,000  hours  of 
work  during  a  12-month  period  will  constitute  a  "year  of  service,"  al- 
though shorter  periods  may  be  provided  by  regulations  for  certain 
seasonal  industries.  In  addition,  the  term  "hours  of  service"  is  to  be 
determined  under  regulations  of  the  Secretary  of  Labor,  and  it  is  ex- 
pected that  the  Secretary  may  take  into  account  the  particular  prob- 
lems of  different  plans  and  industries  in  providing  ways  in  which 
hours  of  service  may  be  computed,  including  the  use  of  earnings  data. 

Another  major  objective  of  this  legislation  is  to  reduce  the  loss  of 
pension  rights  by  employees  who  terminate  their  employment  prior 
to  retirement  age,  by  requiring  plans  to  grant  covered  employees 
nonforfeitable  or  "vested"  rights  to  benefits  after  a  specified  minimum 
period  of  service.  Employees  receiving  such  vested  rights  would  be 
entitled  to  receive  pension  benefits  upon  attaining  retirement  age, 
even  though  they  had  previously  left  the  employment  covered  by  the 
plan. 

With  respect  to  those  plans  which  provide  for  employee  contribu- 
tions, the  conference  substitute  would  require,  as  did  the  Senate  bill, 
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full  and  immediate  vesting  of  those  benefits  which  are  attributable 
to  such  contributions.  With  regard  to  employer  contributions,  the 
conference  agreement  requires  each  plan  to  select  one  of  three  vesting 
formulas — although  a  plan  could,  of  course,  provide  a  vesting  formula 
which  is  more  favorable  to  employees  than  any  of  the  statutory 
options.  One  of  the  three  options  is  the  graded  vesting  approach  which 
was  developed  in  the  Senate.  Under  this  option,  each  participant 
would  be  vested  in  at  least  25  percent  of  his  accrued  benefit  from  the 
employer's  contributions  after  5  years  of  service,  plus  an  additional 
5  percent  for  each  of  the  next  5  years  of  service,  and  an  additional 
10  percent  for  each  year  thereafter,  with  100  percent  of  the  accrued 
benefit  becoming  vested  after  15  years.  A  second  alternative  available 
to  each  plan  would  be  to  provide  each  employee  with  100  percent 
vesting  in  accrued  benefits  after  not  more  than  10  years  in  service. 
The  Senate  bill  provided  this  option  only  for  existing  plans  which 
now  use  it,  but  we  agreed  with  the  House  to  make  it  available  to  all 
plans. 

A  third  vesting  option  was  provided  in  the  House  bill — the  so-called 
rule  of  45 — which  would  provide  an  employee  with  50  percent  vesting 
when  the  sum  of  his  age  and  years  of  service  equals  45 — subject  to  a 
minimum  service  requirement  of  5  years,  with  10  percent  additional 
vesting  for  each  year  thereafter.  Some  of  the  Senate  conferees  were 
extremely  reluctant  to  accept  the  rule  of  45  as  an  option  because  of  our 
concern  that  it  would  unduly  delay  any  vesting  for  employees  start- 
ing at  a  very  early  age,  and  that  employers  using  this  formula  might 
be  reluctant  to  hire  workers  who  are  approaching  middle  or  older  age. 

We  eventually  agreed  to  accept  this  provision,  however,  subject  to 
certain  important  qualifications.  One  is  that  any  employee  under  this 
formula  would  be  50  percent  vested  after  10  years  and  100  percent 
vested  after  15  years'  service,  regardless  of  age.  Another  qualification 
is  that  despite  the  general  rule  in  the  bill  that  years  of  service  before 
age  22  may  be  disregarded  for  vesting  purposes,  an  employer  using  the 
rule  of  45  may  not  so  disregard  any  year  of  service  during  which  the 
employee  was  a  participant.  In  addition,  the  conferees  provided  that 
one  of  the  subjects  to  be  studied  and  reported  on  within  2  years  by  the 
pension  task  force  established  by  this  legislation  is  the  effect  of  this  or 
any  other  vesting  formula  upon  the  employment  opportunities  of 
older  workers.  If  patterns  of  age  discrimination  appear  to  develop 
through  the  use  of  this  formula,  we  will,  of  course,  want  to  consider 
appropriate  amendments  to  this  legislation. 

As  I  have  stated,  the  vesting  provisions  apply  to  whatever  benefit 
an  employee  has  accrued  under  a  plan.  It  is,  therefore,  important  to 
assure  that  a  plan's  accrual  formula  is  not  inconsistent  with  the  statu- 
tory purpose  reflected  in  the  bill's  vesting  provisions.  A  basic  concern 
was  that  a  plan  not  be  permitted  to  use  an  accrual  formula  which  is  so 
weighted  in  favor  of  the  later  years  of  service  as  to  subvert  the  statu- 
tory intent  to  provide  meaningful  vested  rights  to  those  who  have  rela- 
tively few  years  of  service.  In  this  respect,  the  conferees  have  adopted 
a  combination  of  the  accrual  rules  found  in  the  Senate  and  House  bills. 

In  the  case  of  a  plan  other  than  a  defined  benefit  plan,  the  accrual 
benefit  is  to  be  the  balance  in  the  individual  employee's  account.  In  the 
case  of  defined  benefit  plans,  the  rules  are  somewhat  technical,  and 
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since  they  are  fully  described  in  the  statement  of  managers,  I  will  only 
mention  them  briefly.  One  is  essentially  the  Senate  rule  contained  in 
the  Senate  bill — the  so-called  pro-rata  rule — under  which  the  accrued 
benefit  at  any  time  is  proportionate  to  the  number  of  years  of  service 
over  the  number  of  years  of  service  the  employee  would  have  if  he  con- 
tinued his  employment  until  normal  retirement  age. 

Another  alternative  rule,  referred  to  as  the  "lSS^-percent  test," 
would  permit  a  plan  to  adopt  any  accrual  formula  it  chooses  so  long  as 
the  rate  of  accrual  in  any  year  is  not  more  than  133V&-percent  of  the 
rate  in  any  earlier  year — thus  limiting  the  amount  of  "backloading" 
which  we  were  concerned  might  undercut  the  effect  of  the  vesting  rules. 

In  applying  the  133%-pereent  test,  social  security  benefit  levels  for 
future  years  and  other  factors  relevant  in  computing  benefits,  includ- 
ing salary  deferential^,  are  to  be  held  constant.  With  respect  to  com- 
pensation-related fluctuations  in  rates  of  accrual  or,  in  an  appropriate 
case,  fluctuations  on  account  of  differing  rates  of  contribution,  it  is  the 
intention  that  such  fluctuations  be  disregarded  for  purposes  of  apply- 
ing the  13314-percent  test.  Such  matter,  of  course,  will  be  subject  to 
regulations  of  the  Secretary  of  the  Treasury  which  will  insure  that 
the  application  of  these  principles  are  consistent  with  the  purposes  of 
the  133%-percent  limitation. 

The  third  option,  the  "3-percent  test,"  is  provided  for  those  plans — 
particularly  so-called  "flat  benefit"  plans — to  which  the  other  for- 
mulas do  not  have  ready  applicability.  Under  the  3-percent  rule,  each 
participant  would  accrue  for  each  year  of  service,  at  least  3  percent 
of  the  benefit  which  is  payable  at  normal  retirement  age  to  a  partici- 
pant who  begins  on  the  earliest  possible  entry  age. 

The  participation  and  vesting  provisions  will  become  effective  for 
plan  years  beginning  after  the  date  of  enactment,  except  that  in  the 
case  of  plans  which  were  in  existence  on  January  1,  1974,  such  pro- 
visions will  become  effective  for  plan  years  beginning  after  Decem- 
ber 31,  1975.  However,  such  existing  plans  may  obtain  a  reasonable 
delay  of  these  requirements  upon  a  prescribed  showing  of  economic 
hardship. 

It  is  to  be  noted  that  under  the  conference  substitute,  upon  the 
effective  date  of  these  provisions,  workers  will  generally  be  entitled 
to  have  their  service  prior  to  the  effective  date  counted,  both  for  pur- 
poses of  determining  their  place  on  the  applicable  vesting  schedule 
and  for  calculating  the  years  of  accrued  benefits  to  be  vested.  Such 
entitlement  will  be  subject  to  applicable  break-in-service  rules,  and 
to  the  conditions  that  they  have  at  least  3  years  of  service  after  De- 
cember 31,  1970. 

There  arc  several  other  features  of  our  participation  and  vesting 
provisions  that  should  be  mentioned  at  this  point.  One  is  that  this 
legislation  attempts  to  take  account  of  the  problem  of  vesting  in  cer- 
tain highly  mobile  fields  of  work,  including  engineering  and  scientific 
activity.  It.  accordingly,  modifies  the  antidiscrimination  provisions  of 
existing  tax  law  to  allow  an  employer  to  establish  a  separate  plan  for 
highly  mobile  employees,  trading  off  higher  benefits  for  more  rapid 
vesting  than  under  the  employer's  plan  for  other  employees.  In  addi- 
tion, the  Secretary  of  Labor  is  charged  with  studying  ways  to  protect 
such  employees  who  work  under  Federal  contracts  against  loss  of  re- 
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tirement  benefits,  and  to  develop  proposed  modifications  of  Federal 
procurement  regulations  for  this  purpose.  The  conferees  accepted  the 
provision  of  the  Senate  bill  which  would  make  such  regulations  effec- 
tive unless  rejected  by  either  House  within  120  days  after  their  sub- 
mission to  Congress. 

Another  significant  feature  of  the  conference  agreement,  originally 
contained  in  the  Senate  bill  in  order  to  protect  spouses  of  deceased 
participants,  would  require  each  plan  that  provides  for  a  retirement 
benefit  in  the  form  of  an  annuity  to  provide  for  a  joint  and  survivor 
annuity  for  married  participants,  which,  upon  reaching  retirement, 
may  be  waived  only  if  the  participant  so  elects  in  writing. 

With  respect  to  allocating  the  additional  costs  of  providing  the  new 
required  survivor's  option,  the  conference  substitute  would  permit  a 
plan  to  adjust  the  joint  and  survivor  option  benefit  to  an  actuarial 
equivalent  of  the  single  life  annuity.  As  is  made  clear  in  the  statement 
of  managers,  the  plan  is  not  required  to  "subsidize"  joint  and  survivor 
benefits,  and  may  make  reasonable  actuarial  adjustments,  either  on  an 
individual  case-by-case  basis,  or  in  the  aggregate,  based  on  the  plan's 
overall  experience. 

It  is  contemplated  by  the  conference  agreement  that  where  changes 
must  be  made  in  existing  collective  bargaining  agreements  in  order  to 
bring  a  plan  into  compliance  with  the  act's  requirements,  the  parties 
will  be  required  to  bargain  in  good  faith  over  such  changes.  However, 
any  reopening  of  a  collective  bargaining  agreement  for  this  purpose 
would  not  require  the  parties  to  bargain  over  matters  unrelated  to  the 
modifications  required  by  this  act,  provided  they  would  not  otherwise 
be  required  to  do  so. 

The  conference  substitute  provides  that  subject  to  regulations  of  the 
Secretary  of  Labor,  a  plan  may  be  permitted  to  suspend  the  payment 
of  pension  benefits  when  a  retiree  returns  to  work  for  the  employer 
who  is  paying  such  benefits.  In  addition,  a  multiemployer  plan  would 
be  permitted  to  provide,  subject  to  such  regulations,  that  payment  of 
benefits  may  be  suspended  when  a  retiree  returns  to  work  in  the  same 
industry,  in  the  same  trade  or  craft,  and  in  the  same  geographical  area 
as  that  covered  by  the  plan.  The  type  of  suspensions  contemplated  by 
this  provision  are  those  which  prevent  plan  assets  from  being  used  to 
pay  retirement  benefits  to  persons  who  have,  in  fact,  returned  to  work 
for  employers  covered  by  the  plan.  Also  contemplated  are  provisions 
designed  to  protect  participants  against  their  pension  plan  being  used, 
in  effect,  to  subsidize  low- wage  employers  who  hire  plan  retirees  to 
compete  with,  and  undercut  the  wages  and  working  conditions  of  em- 
ployees covered  by  the  plan. 

It  is  expected  that  regulations  issued  by  the  Secretary  would  not 
permit  use  of  suspension  provisions  where  they  are  not  necessary  to 
deal  with  the  types  of  situations  I  have  described.  Moreover,  while 
such  regulations  may,  as  appropriate  to  particular  industry  condi- 
tions, such  as  those  characterized  by  casual  and  intermittent  employ- 
ment, provide  that  benefits  can  be  suspended  not  only  for  the  exact 
number  of  days  or  hours  of  employment,  but  for  a  reasonable  period  of 
time  during  which  the  employment  occurs,  such  regulations  should 
preclude  such  suspensions  which  are  not  necessary  to  effectuate  the 
policies  I  have  mentioned. 
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PORTABILITY 


As  a  complement  to  the  vesting  provisions,  the  Senate  bill  had  pro- 
vided for  a  voluntary  portability  system,  under  which  participating 
plans  and  employees  could  agree  to  transfer  vested  benefits  from  one 
plan  to  another  through  a  central  clearinghouse.  While  the  conference 
substitute  does  not  include  provision  for  the  central  clearinghouse,  it 
does  provide,  in  order  to  facilitate  portability,  that  when  an  employee 
leaves  employment  covered  by  a  plan,  the  value  of  vested  benefits  can — 
if  so  agreed  by  the  employee  and  the  plan — be  transferred  on  a  tax-free 
basis  to  an  individual  retirement  account,  where  it  can  remain  until 
retirement  age  is  reached,  or  until  the  employee  enters  another  plan 
which  is  willing  to  receive  a  transfer  of  such  amount,  again  on  a  tax- 
free  basis,  and  to  give  the  employee  appropriate  credit  in  the  new 
plan. 

The  Department  of  Labor  is  to  provide  individuals  with  actuarial 
assistance  in  evaluating  whether  benefits  in  the  new  plan  are  being 
provided  in  an  appropriate  amount.  Appropriate  measures  for  pro- 
viding for  further  portability  of  pension  rights  between  different 
plans  are  among  the  studies  to  be  undertaken  by  the  joint  pension  task 
force,  and  reported  on  within  2  years. 

Of  particular  importance  in  connection  with  the  preservation  of 
vested  rights  are  provisions  in  the  conference  substitute  which  are 
intended  to  assure  that  each  participant  will  be  able  to  obtain  informa- 
tion regarding  the  status  of  any  benefits  he  may  have  earned.  Thus, 
under  sections  105  and  209  of  the  labor  provisions  of  the  bill,  and 
section  1031  of  the  tax  portion,  each  plan  administrator  must  annually 
notify  not  only  the  Secretaries  of  Labor  and  Treasury  of  those  par- 
ticipants who  left  employment  during  the  year  with  deferred  vested 
rights,  but  must  also  provide  such  information  to  each  such  participant. 

In  addition,  each  participant  may  request  once  each  year  a  statement 
from  the  plan  administrator  of  the  total  benefits,  both  vested  and  non- 
vested,  which  he  has  accrued,  and  the  earliest  date  on  which  his  benefits 
will  become  nonforfeitable.  Such  requirements  are  subject  to  regula- 
tions and  variances  issued  by  the  Secretaries  of  Labor  and  Treasury. 
In  exercising  their  discretion  under  these  provisions,  the  Secretaries 
may  take  into  account  the  particular  problems  that  multiemployer 
plans  may  face  in  assembling  the  necessary  data  from  a  number  of 
employers,  and  may  prescribe  appropriate  alternative  methods  of 
meeting  these  requirements,  as  long  as  the  objective  of  providing  this 
essential  information  to  participants  is  fulfilled. 

In  this  connection,  it  may  be  noted  that  the  Social  Security  Admin- 
istration has  in  the  past  filled  a  most  useful  service  for  many  multi- 
employer plans  in  furnishing,  pursuant  to  employee  authorizations, 
necessary  employment  data ;  it  is  expected  that  social  security  will  con- 
tinue to  meet  this  need  and  that  such  sources  of  employment  informa- 
tion may  be  considered  by  the  secretaries  in  fashioning  appropriate 
recordkeeping  requirements  for  such  plans. 

It  should  be  noted  that  the  conference  agreement  in  fact  places  addi- 
tional responsibility  upon  social  security,  for  the  tax  portion  of  the 
bill — sections  1031  and  1032 — provides  that  the  information  concern- 
ing employees  who  separate  with  deferred  vested  rights  must  be  for- 
warded to  social  security  by  the  Treasury  Department.  Thereafter, 
whenever  social  security  finds  any  employee  to  be  entitled  to  social 
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security  benefits  or  when  it  is  otherwise  requested  by  an  employee,  it 
shall  provide  appropriate  notification  of  the  vested  pension  rights  the 
employee  has  earned  at  his  various  places  of  employment.  In  this  way, 
it  is  intended  that  every  employee  will  have  a  means  of  keeping  ap- 
prised of  the  pension  rights  he  may  have  earned  over  a  lifetime  of 
employment. 

FUNDING 

One  of  the  objectives  of  pension  reform  legislation  has  been  to  re- 
quire plans  to  fund  their  obligations  by  regularly  setting  aside  suffi- 
cient amounts  to  meet  their  current  costs  and  to  amortize  their  past 
service  liabilities.  The  purpose  is  to  provide  reasonable  assurance  that 
pension  plans  will  have  sufficient  funds  to  pay  their  obligations  to  par- 
ticipants and  beneficiaries  when  they  come  due. 

Under  the  conference  agreement,  all  plans  covered  by  the  funding 
requirements  and  which  come  into  existence  after  January  1,  1974, 
must  amortize  past  service  liabilities  over  no  more  than  30  years  in  the 
case  of  single  employer  plans,  and  40  years  in  the  case  of  multi- 
employer plans.  However,  all  plans  in  existence  on  January  1,  1974, 
will  have  40  years  to  amortize  those  past  service  liabilities  which  are 
unfunded  on  the  effective  date  of  these  provisions.  Experience  losses 
are  to  be  amortized  over  15  years  in  the  case  of  single  employer  plans, 
and  over  20  years  in  the  case  of  multiemployer  plans. 

The  bill  provides  that  if  an  employer  would  incur  substantial  busi- 
ness hardship,  and  if  application  of  the  funding  requirements  would 
be,  adverse  to  the  plan  participants,  the  plan  may  obtain  a  waiver  of 
an  annual  contribution — but  such  waived  amounts  must  be  amortized 
over  not  more  than  15  years.  In  addition,  a  plan  may,  upon  a  pre* 
scribed  showing  of  economic  hardship,  obtain  an  extension  of  the 
period  for  amortizing  past  service  liabilities  and  experience  losses  of 
up  to  10  additional  years. 

As  a  further  form  of  relief  to  plans  which  are  unable  to  meet  the 
funding  requirements  in  a  particular  year,  the  bill  would  permit  a 
plan  amendment  to  reduce  accrued — but  not  vested — benefits  after  the 
close  of  the  plan  year  to  which  the  amendment  applies,  but  only  if  the 
amendment  is  made  within  2y2  months  after  the  end  of  the  plan  year 
in  the  case  of  single  employer  plans,  and  within  2  years  of  the  close  of 
the  plan  year  in  the  case  of  multiemployer  plans. 

Any  such  retroactive  plan  amendment  is  subject  to  action  by  the 
Secretary  of  Labor,  and  it  is  the  conferees'  expectation  that  any  such 
amendment  which  would  reduce  accrued  liabilities  would  be  disap- 
proved unless  it  meets  the  various  hardship  conditions  specified  in  the 
bill,  and  the  Secretary  of  Labor  determines  that  the  funding  deficiency 
cannot  be  avoided  through  any  of  the  other  alternatives  provided  by 
the  bill. 

Under  the  conference  agreement,  the  funding  requirements  will 
generally  become  effective  for  the  first  full  plan  year  beginning  after 
the  date  of  enactment.  For  plans  already  in  existence  on  January  1, 
1974,  however,  the  funding  requirements  will  become  applicable  for 
plan  years  beginning  after  December  31, 1975,  except  that  in  the  case  of 
collectively  bargained  plans  existing  on  January  1,  1974,  the  effective 
date  would  be  postponed  until  the  termination  of  the  existing  contract, 
but  not  later  than  plan  years  beginning  after  December  31,  1980. 
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TERMINATION    INSURANCE 


While  the  funding  provisions  are  designed  to  assure  that  sufficient 
assets  art4  available  to  a  plan  to  pay  benefits  when  due.  experience  has 
shown  that  participants  and  beneficiaries,  even  in  well-funded  plans, 
may  lose  vested  rights  when  a  plan  terminates  because  of  plant  closure 
or  other  reasons. 

Accordingly,  the  conference  substitute,  as  did  the  Senate  and  House 
bills,  establishes  an  insurance  program  to  protect  employees  against 
the  loss  of  vested  benefits  in  the  event  of  plan  termination.  The  pro- 
gram would  be  administered  by  a  pension  benefit  guaranty  corporation 
established  within  the  Department  of  Labor.  Its  board  of  directors — 
consisting  of  the  Secretaries  of  Labor,  Commerce,  and  Treasury — is  to 
establish  policy,  while  the  Secretary  of  Labor,  as  chairman,  will  be 
responsible  for  overall  supervision  of  the  corporation's  personnel  or- 
ganization, and  budget  practices. 

Also  provided  is  a  seven-member  advisory  committee  to  advise  the 
corporation  with  respect  to  such  policies  as  the  investment  of  funds, 
appointment  of  trustees  for  terminating  plans,  the  liquidation  or  con- 
tinued operation  of  terminated  plans,  and  other  such  matters. 

In  general,  where  assets  of  a  terminated  plan  are  insufficient,  vested 
pension  benefits  will  be  covered  by  the  insurance  program,  subject  to 
a  limit  of  the  lesser  of  100  percent  of  the  employee's  wages  during  his 
highest-paid  5  years,  or  $750  monthly.  This  limitation  will  be  ad- 
justed to  reflect  changes  in  the  social  security  base.  Where  the  benefits 
result  from  a  plan  provision  which  has  been  in  effect  for  less  than  5 
years  on  the  date  of  termination,  insurance  coverage  will  be  phased 
in  at  the  rate  of  20  percent  a  year,  until  the  benefit  is  fully  covered 
after  5  years. 

To  pay  for  the  costs  of  the  insurance  program,  all  covered  plans  will 
pay  an  initial  per-capita  premium  for  the  first  year  after  enactment; 
during  the  second  year,  each  plan  will  have  optional  premium  formu- 
las to  select.  In  subsequent  years,  the  corporation  may  set  premiums  in 
accordance  with  standards  provided  in  the  legislation  which  will  re- 
flect equitably  the  experience  gained  since  enactment.  In  addition,  the 
corporation  will  have  authority  to  borrow  up  to  $100  million  from  the 
Federal  Treasury. 

The  legislation  provides  procedures  under  which  plans  may  be  ter- 
minated, including  provisions  for  court  supervision  of  such  termina- 
tions, and  the  appointment  of  trustees  to  administer  plan  assets.  It  is 
expected  that  in  appointing  trustees,  the  courts  will  give  weight  to  the 
recommendations  of  the  corporation,  which,  in  turn,  will  be  generally 
advised  by  the  advisory  committee. 

In  order  to  safeguard  multiemployer  plans,  the  substitute  includes 
the  special  procedures  of  the  Senate  bill  designed  to  protect  the  plan 
upon  the  withdrawal  of  a  substantial  contributor. 

Since  there  would  be  a  possibility  of  abuse  by  solvent  employers  who 
terminate  a  plan  and  shift  the  financial  burden  to  the  insurance  pro- 
gram, notwithstanding  their  own  financial  ability  to  continue  fund- 
ing the  plan,  the  conference  bill  imposes  liability  on  employers  whose 
plans  terminate,  to  reimburse  the  program  for  benefits  paid  by  the  cor- 
poration. This  liability  extends  to  30  percent  of  the  employer's  net 
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worth.  However,  the  bill  does  provide  that  employers  will  be  per- 
mitted to  exercise  an  option  to  obtain  additional  insurance  to  cover 
such  contingent  liability. 

In  order  to  provide  prompt  and  effective  protection  of  the  em- 
ployees concerned,  insurance  coverage  for  plans  established  by  single 
employers  becomes  effective  for  plans  terminated  after  June  30,  1974. 
Coverage  for  multiemployer  plans  generally  starts  for  terminations 
after  December  31,  1977.  However,  to  prevent  hardship,  the  Pension 
Benefit  Guaranty  Corporation,  subject  to  certain  limitations,  is  given 
discretionary  authority  to  provide  benefits  to  employees  covered  by 
multiemployer  plans  which  terminate  after  the  date  of  enactment 
of  the  legislation  and  before  January  1,  1978.  However,  such  discre- 
tionary benefits  cannot  be  paid  if  they  would  jeopardize  the  coverage 
of  multiemployer  plans  terminated  in  1978  and  later  years. 

REPORTING    AND    DISCLOSURE 

Eeporting  and  disclosure  requirements  presently  exist  for  all  em- 
ployee benefit  plans,  including  both  pension  and  welfare  plans,  under 
the  Welfare  and  Pension  Plans  Disclosure  Act  of  1958.  That  act  re- 
quired, among  other  things,  plan  administrators  to  file  with  the  Secre- 
tary of  Labor,  and  to  send  to  participants  upon  request,  a  description 
and  annual  report  of  the  plan. 

This  new  legislation  would  repeal  the  existing  act  and  replace  it 
with  provisions  requiring  the  reporting  of  more  detailed  information 
concerning  the  administration  of  plan  assets  and  the  payment  of 
benefits,  including  the  particulars  of  party-in-interest  transactions 
and  information  concerning  all  large  transactions.  In  addition,  annual 
reports  must  include  an  audit  by  an  independent  qualified  accountant, 
and  an  actuarial  valuation  of  the  plan's  assets  and  liabilities.  Plan 
participants  would  be  entitled  to  receive  a  reasonably  comprehensive 
summary  of  the  major  plan  provisions,  written  so  as  to  be  understand- 
able by  the  average  plan  participant. 

The  Secretary  of  Labor  will  be  able  to  simplify  the  reporting  re- 
quirements for  plans  involving  fewer  than  100  partieipnnts.  He  will 
also  have  authority  to  exempt  any  welfare  plan  from  all  or  part  of 
the  reporting  and  disclosure  requirements.  In  this  regard,  it  may  be 
noted  that  the  definition  of  "welfare  plan"  in  the  conference  substi- 
tute includes  various  types  of  plans — such  as  those  providing  appren- 
ticeship or  other  training  programs,  day  care  centers,  and  the  like — 
which  were  not  expressly  covered  bv  the  existing  Welfare  and  Pen- 
sion Plans  Disclosure  Act.  While  this  expanded  coverage  will  assure 
the  applicability  of  the  new  fiduciary  requirements  to  such  plans, 
the  Seeretarv  need  not  subject  all  of  these  plans  to  the  reporting  re- 
quirements. Thus,  those  plans  which  have  been  exempt  from  report- 
ing requirements  in  the  past,  might  expect  to  remain  so  exempt,  unless 
the  Secretary  finds  it  necessary  to  require  such  reporting  in  whole  or 
in  part. 

The  new  reporting  and  disclosure  provisions  will  generally  go  into 
effect  on  January  1.  1975.  although  the  Seeretarv  of  Labor  will  be 
authorized  to  adjust  the  transition  date  between  the  old  and  new  acts 
until  the  beginning  of  the  first  plan  year  of  January  1,  1975. 
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FIDUCIARY   REQUIREMENTS 


Despite  the  value  of  full  reporting  and  disclosure,  it  has  become 
clear  that  such  provisions  are  not  in  themselves  sufficient  to  safeguard 
employee  benefit  plan  assets  from  such  abus  -  -  -  If-dealing,  impru- 
dent investing,  and  misappropriation  of  plan  funds.  Neither  existing 
State  nor  Federal  law  has  been  effective  in  preventing  or  correcting 
many  of  these  abuses.  Accordingly,  the  legislation  imposes  strict 
fiduciary  obligations  on  those  who  have  discretion  or  responsibility 
respecting  the  management,  handling,  or  disposition  of  pension  or 
welfare  plan  assets.  The  objectives  of  these  provisions  are  to  make 
applicable  the  law  of  trusts:  to  prohibit  exculpatory  clauses  that  have 
often  been  used  in  this  field:  to  establish  uniform  fiduciary  standards 
to  prevent  transactions  which  dissipate  or  endanger  plan  assets:  and 
to  provide  effective  remedies  for  breaches  of  trust. 

Every  covered  plan  would  be  required  to  be  established  in  writing, 
and  to  provide  for  the  appointment  of  "named  fiduciaries"  who  will 
have  authority  to  control  and  manage  the  administration  and  oper- 
ation of  the  plan.  In  addition,  phi  will  generally  be  required 
to  be  held  in  the  form  of  a  trust  by  trustees — with  certain  specified 
exceptions  and  with  authority  in  the  Secretary  of  Labor  to  provide 
additional  exceptions  for  plans  such  as  welfare  plans. 

The  conference  agreement  applies  the  "prudent  man"  rule  to  the 
conduct  of  fiduciaries.  While  it  forbids  exculpatory  clauses,  the  leg  - 
lation  does  allow  fiduciaries  to  allocate  and  delegate  their  responsi- 
bilities and  to  designate  others  to  carry  out  the  daily  management 
of  the  plan.  Such  actions,  however,  must  be  provided  for  in  the  plan, 
and  are  subject  to  limitations  stated  in  the  bill. 

The  conferees  also  accepted  the  approach  of  the  Senate  bill  in  plac- 
ing limitations  upon  the  holding  of  plan  assets  in  securities  of  the 
employer,  or  real  property  leased  to  the  employer.  Thus,  in  addition 
to  the  requirement  of  prudent  diversification,  the  conference  substi- 
tute prohibits  a  plan  from  holding  or  acquiring  such  investments  to 
an  extent  greater  than  10  percent  of  the  plan's  assets — the  operative 
limit  under  the  Senate-passed  bill  was  7  percent.  Provision  is  made 
for  the  disposition,  over  a  10-year  period,  of  such  investments  which 
presently  exceed  the  10  percent  limit. 

The  bill  prohibits  fiduciaries  from  engaging  in  transactions  involv- 
ing the  transfer  of  assets  between  the  plan  and  parties  in  interest :  or 
transactions  in  which  the  fiduciary  deals  with  the  assets  of  the  plan  for 
his  own  account,  receives  consideration  from  any  party  dealing  with 
the  plan,  or  acts  on  behalf  of  a  party  whose  interests  are  adverse  to 
those  of  the  plan.  While  the  House  bill  would  have  permitted  the  trans- 
fer of  assets  between  the  plan  and  a  party-in-interest  as  long  as  the 
transfer  was  for  adequate  consideration,  the  Senate  view  has  been  that 
the  adequate  consideration  test  may  not  be  sufficient  protection  against 
the  temptations  for  wrongdoing  inherent  in  these  kinds  of  transactions, 
and  the  conferees  agreed  to  accept  the  Senate  view  on  this  issue. 

The  conference  substitute  does  provide  specific  exceptions  from  the 
prohibited  transactions  rules,  similar  to  those  contained  in  the  Senate 
bill,  for  certain  established  practices  which  are  regarded  as  consistent 
with  the  sound  and  efficient  functioning  of  employee  benefit  plans,  and 
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additional  exceptions  may  be  obtained  administratively  upon  a  show- 
ing that  the  transaction  is  in  the  best  interest  of  the  plan  and  its  partici- 
pants, that  adequate  safeguards  are  provided,  and  that  the  exception  is 
administratively  feasible. 

One  issue  that  has  occasioned  considerable  interest  relates  to  those 
situations  where  a  fiduciary  also  provides  other  services  to  a  plan,  and 
may,  because  of  his  fiduciary  position,  be  in  a  position  to  influence  the 
extent  or  cost  of  the  other  service  he  provides.  Some  such  multiple 
services  are  now  commonly  provided  by  banking,  investment  and  other 
financial  institutions,  and  may  be  quite  beneficial  to  the  plans  utilizing 
them.  Accordingly,  the  conferees  have  expressly  permitted  such  serv- 
ices where  it  was  possible  to  devise  adequate  statutory  safeguards.  In 
other  areas,  it  was  left  to  the  affected  plans  or  the  providers  of  such 
services  to  seek  administrative  exceptions,  subject  to  such  conditions 
as  the  administering  agencies  believe  are  required  to  protect  the  inter- 
ests of  the  plan  and  its  participants. 

An  example  are  stock  brokers,  or  their  affiliates,  who  provide  invest- 
ment management  services  to  a  pension  plan  and  at  the  same  time, 
furnish  brokerage  services  on  the  transactions  which  they  direct  as  in- 
vestment manager.  Such  a  situation  obviously  presents  the  prospects 
of  churning  and  other  opportunities  for  wrongdoing  at  the  expense  of 
the  fund.  Xo  statutory  exemption  was  provided  for  such  activity,  but 
if  it  can  be  shown  that  adequate  safeguards  can  be  developed,  the  Sec- 
retaries of  Labor  and  Treasury  could  grant  an  appropriate  variance, 
provided  that  it  were  administratively  feasible  and  in  the  interests  of 
the  plan  and  its  participants. 

While  the  insurance  provisions  of  the  conference  substitute  gen- 
erally provide  for  the  allocation  of  the  assets  of  terminated  pension 
plans,  the  fiduciary  provisions  state  that  the  assets  of  terminated 
welfare  plans  shall  be  distributed  in  accordance  with  the  terms  of  the 
plan,  except  as  otherwise  provided  in  regulations  of  the  Secretary  of 
Labor.  These  regulations  might  appropriately  apply  to  partial  termi- 
nations whereby,  pursuant  to  collective  bargaining,  assets  of  a  welfare 
plan  are  transferred  to  another  employee  benefit  plan  in  order  to  re- 
flect changes  in  industry  conditions  or  the  needs  of  the  employees 
covered.  It  is  expected  that  such  a  transfer  could  be  permitted,  pro- 
vided the  accrued  benefits  of  participants  are  not  impaired,  and  the 
transfer  is  in  the  best  interests  of  the  employees  covered  by  the  plans, 
even  where  the  participants  are  not  wholly  identical. 

ADMINISTRATION    AND    ENFORCEMENT 

One  of  the  important  issues  dealt  with  by  the  conferees  was  the 
allocation  of  responsibility  between  the  appropriate  administrative 
agencies  for  the  administration  and  enforcement  of  the  bill's  sub- 
stantive provisions.  Under  the  conference  substitute,  a  significant  role 
will  be  accorded  in  the  administration  of  the  participation,  vesting 
and  funding  standards  to  both  the  Department  of  Labor  and.  in  the 
case  of  plans  which  seek  tax  qualification,  to  the  Internal  Revenue 
Service.  In  order  to  avoid  duplication  of  effort  on  the  part  of  the  two 
agencies,  the  conference  substitute  delegates  certain  particular  func- 
tions to  one  agency  or  the  other.  In  addition,  the  bill  provides  guide- 
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lines  for  coordination  of  administration  and  enforcement  between  the 
two  agen 

Since  it  is  probable  that  in  view  of  the  new  requirements  almost 

all  pension  plans  will  seek  tax  qualifications,  the  conferen     -     -     ute. 

in  effect,  accords  the  I    -         sponsibility  with  respect  t<>  participal 

ing  and  funding  to  the  Internal  Revenue  §  although  the 

etary  of  Labor  will  have  authority  witJi      gardl  _  _ 

tain  variaj      -  the  promulgation  of  certain      g  and 

for  intervening  in  the  rax  qualification  procedure  in  specified  in- 

-    In  addition,  the  S  y  of  Labor,  on  the  request  of  | 

ticipants,  or  the  Secretary  of  t':.  1  sury  will  be  authorized  to  bring 
civil  act:  -  equire  payment  of  bent-tits  denied  to  any  participant 
or  beneficiary  in  violation  of  the  participation,  or  \  -ions 

of  the  a»t  or  to  otherwise  redress  violations  of  such  prov 

Under  the  conference  substitute,  enforcement  of  the  fiduciary  pro- 
visions would  primarily  lie  with  the  Secretary  of  Labor  who  would  be 
empowered  to  bring  civil  actions  to  redress  or  restrain  violations  on 
the  part  of  fiduciaries.  He  -  s  authorized  to  impose  civil  pena 
on  parties  in  interest  who  participate  in  prohibited  transactions  with 
welfare  plans  which  are  not  subject  to  the  tax  qualification  provisions 
of  the  Internal  Revenue  Code.  However,  the  Internal  Revenue  Serv- 
ice would  have  responsibility  for  dealing-  with  those  who  are  "disquali- 
fied persons" — similar  to  the  parties  in  interest  defined  in  the  labor 
portion  of  the  conference  substitute — with  authority  to  impose  excise 
taxes  on  violators. 

In  addition  to  being  able  to  request  the  Secretary  of  Labor  to  bring 
suit  on  their  behalf  in  cases  where  bent     -  denied  in  violation  of 

the  act.  individual  participants  and  beneficiaries  will  also  be  able  to 
bring  suit  in  Federal  court  in  such  instances,  as  well  as  to  obtain  re- 
dress of  fiduciary  violations.  In  addition,  participants  and  beneficiaries 
may  bring  suit  to  recover  benefits  denied  contrary  to  the  terms  of  their 
plan,  and  where  such  claims  by  participants  or  beneficiaries  do  not  in- 
volve application  of  the  substantive  requirements  of  this  legislation. 
they  may  be  brought  in  either  State  or  Federal  court-  of  competent 
jurisdiction.  It  is  intended  that  such  actions  will  be  regarded  as 
ing  under  the  laws  of  the  United  States,  in  similar  fashion  to  those 
brought  under  section  301  of  the  Labor  Management  Relations 

It  should  be  noted  that  prior  to  bringing  an  action  to  recover  bene- 
fits from  the  plan,  the  participant  or  beneficiary  would  have  the  right 
to  receive  written  notice  from  the  plan  of  the  special  reasons  his  claim 
for  benefits  was  denied:  and.  in  addition,  would  be  entitled  to  a  full 
and  fair  review  by  the  plan  administrator  of  the  decision  to  deny  such 
benefits. 

A  further  protection  for  employees  is  the  prohibition  asrainst  dis- 
charge, or  other  discriminatory  conduct  toward  participants  and  bene- 
ficiaries which  is  designed  to  interfere  with  attainment  of  vested  bene- 
fits or  other  rights  under  the  bill,  or  to  discourage  the  exercise  of  any 
rights  afforded  by  the  legislation.  Either  the  employee  or  the  Secretary 
of  Labor  may  bring  suit  to  redress  such  violations. 

It  should  be  stressed  that  with  the  narrow  exceptions  specified  in 
the  bill,  the  substantive  and  enforcement  provisions  of  the  conference 
substitute  are  intended  to  preempt  the  field  for  Federal  regulations. 
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thus  eliminating  the  threat  of  conflicting  or  inconsistent  State  and 
local  regulation  of  employee  benefit  plans.  This  principle  is  intended 
to  apply  in  its  broadest  sense  to  all  actions  of  State  or  local  govern- 
ments, or  any  instrumentality  thereof,  which  have  the  force  or  effect 
of  law.  Consistent  with  this  principle,  State  professional  associations 
acting  under  the  guise  of  State-enforced  professional  regulation, 
should  not  be  able  to  prevent  unions  and  employers  from  maintain- 
ing the  types  of  employee  benefit  programs  which  Congress  has  au- 
thorized— for  example,  prepaid  legal  services  programs — whether 
closed  or  open  panel — authorized  by  Public  Law  93-95.  The  pre- 
emption provisions  of  the  conference  substitute  shall  generally  be- 
come applicable  on  January  1, 1975. 

INDIVIDUAL  RETIREMENT  ACCOUNTS  AND  PLANS  FOR  THE  SELF-EMPLOYED 

The  conference  substitute  will  amend  existing  tax  law  to  provide, 
for  the  first  time,  that  individuals  who  are  not  covered  by  any  quali- 
fied pension  plan  may  take  a  tax  deduction  for  contributions  to  an 
individual  retirement  plan.  Such  deductions — which  may  begin  in 
1975 — may  be  in  an  amount  of  up  to  15  percent  of  earned  income  or 
$1,500,  whichever  is  less.  Such  individual  retirement  accounts  may 
be  established  by  the  individual  himself,  or  by  his  employer  or  union. 

In  addition,  the  conference  substitute  liberalizes  the  existing  limi- 
tations on  contributions  to  H.R.  10  plans  for  the  self-employed.  Such 
limitations  are  increased  from  the  present  level  of  10  percent  of 
earned  income  up  to  $2,500  a  year,  to  15  percent  of  earned  income  up 
to  $7,500  a  year. 

SPECL4L  TRIBUTES   TO   STAFF  WORK 

Mr.  President,  I  have  already  discussed  the  impressive  contribu- 
tions made  by  Members  of  both  Houses  to  this  legislation.  I  should 
note,  however,  that  the  development  of  the  landmark  pension  reform 
legislation  (H.R.  2),  including  the  task  of  reconciling  the  different 
approaches  of  two  committees  of  the  Senate,  and  ultimately  the  dif- 
fering views  of  the  two  Houses,  has  required  a  singular  degree  of 
skill  and  effort  on  the  part  of  the  respective  committee  staffs.  No  legis- 
lation in  my  experience  has  demanded  the  dedication  and  coopera- 
tion of  so  many  staff  members  in  both  Houses  of  Congress,  and  I  am 
most  grateful  for  the  fine  work  they  have  done. 

Particular  appreciation  is  due  to  my  own  staff  mmebers,  Mario  T. 
Noto.  staff  director  of  the  Labor  and  Public  Welfare  Committee, 
Robert  E.  Nagle,  general  counsel  to  our  committee.  Michael  R. 
Schoenenberger,  staff  attorney,  as  well  as  Michael  Gordon,  the  mi- 
noritv  counsel  to  our  committee. 

Passage  of  this  legislation  is  the  end  product  of  3  years  of  study  and 
development  by  the  Senate  Labor  Committee  staff.  It  was  their  dedi- 
cated efforts  which  helped  to  enlighten  the  public  and  the  Congress 
to  the  need  for  reforms  of  our  private  retirement  system. 

Special  thanks  are  due  to  contributions  of  the  staff  of  the  Senate 
Finance  Committee  members,  including  Robert  AVillan.  counsel  to 
the  Finance  Committee.  Richard  Fay  of  Senator  Xelson's  staff  and 
David  Allen  of  Senator  Bentsen's  staff. 
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A  particular  tribute  must  be  reserved  for  the  ^york  of  Laurence 
Woodworth  and  the  other  stall'  members  of  the  Joint  Committee  on 
Internal  Revenue  Taxation,  including  Stall'  Counsels  Herbert  Chabot, 
Kobe  it  Blum.  James  Billinger,  Robert  Warden  and  Arthur  Feller- 
man,  Chief  Economist. 

I  also  wish  to  recognize  the  vital  contributions  of  the  stall'  of  the 
House  Education  and  Labor  Committee,  who  worked  closely  with  the 
Senate  stall'  in  developing  the  conference  substitute,  including  Donald 
Laker,  General  Counsel  as  well  as  Vance  Anderson,  Russell  Mueller, 
Charles  Sheerin  and  Kobin  Reed. 

The  drafting:  of  this  complex  measure  required  the  development  of 
special  techniques  and  the  devoted  efforts  of  the  stall'  of  the  Legislative 
Counsel  of  both  the  Senate  and  House.  For  their  efforts — which  all 
too  often  go  unrecognized — I  wish  to  commend  Daniel  Murray  and 
Lloyd  Ator  of  the  Senate  Legislative  Counsel,  and  Kobert  Nordhaus 
and  Pope  Barrow  of  the  House  Legislative  Counsel. 

PENSION    REFORM — A    LEGISLATIVE    TRIUMPH 

Mr.  Javits.  Mr.  President.  '2  weeks  ago  we  witnessed  a  singular  act 
in  American  history — the  resignation  of  a  President  of  the  United 
States.  Many  were  moved  to  tears  over  the  indescribable  sadness  of  the 
occasion — the  fall  from  grace  of  the  highest  elected  official  in  our  Na- 
tion. Yet,  we  were  also  moved  by  the  awesome  triumph  of  our  constitu- 
tional form  of  government  and  by  the  foresight  of  our  Founding 
Fathers  who  were  inspired  to  design  a  system  capable  of  withstanding 
and  solving  this  unprecedented  crisis  in  our  Government.  The  message 
of  that  event  to  all  was  that  the  American  Constitution  is  alive  and 
well  and  that  this  Nation  under  law  will  be  more  unified  and  deter- 
mined than  ever  to  pursue  the  great  objectives  for  which  this  Kepublic 
has  been  renowned  since  its  inception. 

There  is  another  message  that  should  also  be  conveyed  and  that  is 
that  the  Congress  is  also  alive  and  well.  I  believe  that  the  last  few 
years  have  laid  the  foundation  for  a  renaissance  in  the  exercise  of 
congressional  prerogatives.  The  proof  of  this  renaissance  lies  not  only 
in  the  superior  work  of  the  House  Judiciary  Committee,  as  they  con- 
sidered articles  of  impeachment,  but  also  in  the  enactment  of  such 
original  and  vital  legislation  as  the  war  powers  bill  and  congressional 
budiret  reform.  And  now — to  add  to  the  list  of  first-rate  achievements 
by  this  Congress,  we  have  before  us  the  pension  reform  bill,  worked  out 
after  several  months  by  a  unique  conference  of  four  committees  of 
the  House  and  Senate — the  Senate  Labor  Committee,  the  Senate  Fi- 
nance Committee,  the  House  Labor  Committee,  and  the  House  Ways 
and  Means  Committee — and  worked  out,  I  might  add.  while  the  na- 
tional drama  of  impeachment  and  resignation  was  being  played  out  at 
its  height. 

For  the  pension  reform  bill  is  the  greatest  development  in  the  life 
of  the  American  worker  since  social  security.  For  the  first  time  in  our 
history  most  workers  will  be  able  truly  to  retire  at  retirement  age  and 
to  live  decently  on  their  social  security,  and  private  pensions. 

The  conference  report  on  the  pension  bill  is  the  product  of  a  hercu- 
lean effort  extending  over  many  years.  Before  describing  some  of  the 
remarkable  aspects  of  this  legislation,  I  would  like  briefly  to  retrace 
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the  steps  which  led  us  to  this  final  chapter  on  pension  reform — which, 
like  medicare  took  over  10  years  to  bring  to  fruition. 

Mr.  President,  the  growth  and  development  of  the  private  pension 
system  in  the  United  States  during  the  past  three  decades  has  been 
substantial.  Yet  regulation  of  the  private  system's  scope  and  opera- 
tion has  been  minimal.  With  the  exception  of  the  tax  qualification 
procedures  of  the  Internal  Revenue  Code  and  the  mild  disclosure  pro- 
visions of  the  Welfare  and  Pension  Plan  Disclosure  Act,  there  really 
has  been  very  little  Federal  regulation  at  all  and  hardly  any  at  the 
State  level,  either. 

The  private  pension  system  itself  has  grown  like  "topsy"  to  the 
point  where  it  covers  an  estimated  30  to  35  million  workers — nearly 
half  the  Nation's  work  force.  The  assets  of  private  plans,  estimated  to 
be  in  excess  of  $160  billion,  constitute  the  largest  private  accumulation 
of  resources  which  have  avoided  the  imprint  of  effective  governmental 
supervision. 

The  absence  of  any  supervision  over  these  funds  and  the  lack  of 
minimum  standards  to  safeguard  the  interests  of  plan  participants 
and  beneficiaries  has  over  the  years  led  to  widespread  complaints 
signaling  the  need  for  remedial  legislation. 

In  1962  President  Kennedy  formed  a  special  cabinet-level  task 
force  to  study  the  causes  of  loss  of  benefits  to  workers  in  private  plans, 
as  well  as  to  assess  the  impact  of  these  private  retirement  programs  on 
the  Nation's  economy  and  future  public  policy.  In  1965  President 
Kennedy's  cabinet  committee  recommended  Federal  legislation  to  re- 
quire minimum  vesting  standards  in  private  pensions,  as  well  as  Fed- 
eral regulation  of  plan  fiduciaries.  The  cabinet  report  also  recom- 
mended that  further  study  be  given  to  the  need  for  plan  termination 
insurance  and  portability  of  benefits  between  pension  plans. 

Starting  in  1967,  I  introduced  the  first  comprehensive  private  pen- 
sion and  welfare  plan  reform  bill  (S.  1103)  believing  then,  as  I  do 
now,  that  only  a  comprehensive,  integrated  regulatory  approach 
would  handle  adequately  the  interrelated  problems  of  deficiencies  and 
abuses  in  private  plans  which  cause  deprivation  of  retirement  benefits 
on  which  workers  rely.  That  early  bill — the  forerunner  of  the  final 
conference  report  we  are  considering  today — proposed  to  establish 
minimum  uniform  standards  for  eligibility,  vesting,  funding,  plan 
termination  insurance,  portability,  fiduciary  safeguards,  and  full  dis- 
closure, as  well  as  a  wide  range  of  judicial  and  administrative  reme- 
dies to  help  workers  enforce  their  rights.  I  am  most  gratified  that  the 
conference  report  embodies  not  only  all  the  elements  of  the  original 
legislation  I  proposed  in  1967,  but  in  many  instances  duplicates  very 
closely  those  early  provisions. 

I  reintroduced  that  original  legislation  in  1969  and  again  in  1971, 
and  in  1972  I  was  joined  by  the  chairman  of  the  Senate  Labor  Com- 
mittee, Senator  Harrison  A.  Williams,  Democrat  of  Xew  Jersey,  in 
the  bipartisan  Williams-Javits  bill  which  was  cosponsored  by  virtu- 
ally every  member  of  the  Senate  Labor  Committee  and  ultimately,  by 
over  half  the  Members  of  the  Senate.  I  would  like  to  add  in  this  con- 
nection, that  the  chairman  of  the  Senate  Labor  Committee  has  been  a 
tower  of  strength  in  our  struggle  to  achieve  lasting  retirement  protec- 
tion for  millions  of  American  workers.  Our  collaboration  on  this  proj- 
ect has  been  one  of  the  high  points  of  my  congressional  career  of  over 
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25  years,  and  I  know  that  he  shares  with  me  a  sense  of  deep  satisfac- 
tion— even  elation — over  the  birth  of  a  comprehensive  pension  reform 
law. 

As  a  result  of  sweeping  investigations  and  studies  by  the  Senate 
Labor  Committee  in  1971  and  1972 — which  backed  by  the  Senate  with 
$1  million  to  defray  the  cost — built  one  of  the  most  exhaustive  records 
in  support  of  legislation  in  recent  memory — the  Senate  Labor  Com- 
mittee, with  the  collaboration  of  the  Senate  Finance  Committee,  which 
had  reacted  unfavorably  in  1972,  but  which  took  an  affirmative  posi- 
tion in  1973  in  a  fine  display  of  statesmanship,  brought  to  the  floor  of 
the  Senate  in  September  of  1973,  an  omnibus  pension  reform  bill  (H.R. 
4200)  which  was  passed  by  a  spectacular  93-0  vote. 

In  February  of  1974.  the  House  passed  a  bill  (H.R.  2)  similar  to 
the  Senate  initiated  legislation.  It  too  was  passed  by  an  overwhelming 
vote  and  represented  a  joint  effort  of  the  House  Labor  Committee  and 
the  House  Ways  and  Means  Committee. 

This  briefly  is  the  basic  history  of  the  long  awaited  conference  re- 
port on  pension  reform  we  consider  today. 

I.     WHY    PENSION     REFORM    IS     NEEDED 

Mr.  President,  literally  thousands  of  American  workers  have  testi- 
fied to  or  written  about  the  urgent  need  for  pension  reform.  Here  are 
some  typical  examples  from  the  hearings  and  investigations  of  the 
Senate  Labor  Committee. 

In  Cleveland,  William  Wheeler  of  Findlay,  Ohio,  testified  he  was 
an  employee  of  the  GarWood  plant  for  42  years.  When  it  was  sold  to 
Sargent  Industries,  who  closed  the  Findlay  plant  in  1970,  his  union 
committee  told  him  if  he  wanted  anything  out  of  his  pension  plan  he 
had  better  take  it  then. 

Mr.  Wheeler  said : 

I  went  down  to  the  office  and  signed  up  for  my  pension,  so  here  is  the  damn 
paper  they  give  me.  It  don't  mean  nothing.  Forty-two  years — 30  years  of  credit- 
able service.  So  I  retired  thinking  of  that  damned  little  pension  of  $134  monthly 
from  which  I  had  to  take  a  $11.77  deduction  for  retiring  a  year  and  nine  months 
early. 

Then  he  got  a  letter  from  Sargent  Industries,  GarWood  Division, 
saying  his  pension  would  be  slightly  cut.  He  said : 

Well,  I  call  it  a  hell  of  a  slight  cut.  They  cut  me  back  to  $46.02  a  month  after 
42  years  of  working  in  that  shop. 

The  pensions  of  500  people  were  affected  by  this  shutdown.  Of  these, 
only  the  112  already  retired  received  any  pension,  and  they  were  forced 
to  take  a  62-percent  cut.  The  money  simply  was  not  there. 

The  situation  was  much  the  same  when  Studebaker  closed  its  plant 
employing  nearly  7,000  men  and  women  in  South  Bend,  Ind.  The 
pension  plan  was  able  to  pay  only  15  cents  on  the  dollar  of  the  "vested" 
benefits  of  4.500  employees,  ages  40  to  59,  who  had  10  years  or  more  of 
service. 

In  Philadelphia.  73-year-old  Leon  Grimes,  who  had  worked  for 
Horn  &  Hardart  Baking  Co.  for  37  years,  recalled  when  he  was  asked 
to  retire — 

The  called  me  into  the  office  and  said  "Grimes,  it  is  almost  time  for  you  to  go 
out."  Well,  I  said,  go  out  for  what?  I  am  not  ready  to  retire. 

But  he  was  forced  to  retire  on  a  pension  of  $59  a  month.  Then,  4  years 
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later  this  was  terminated — for  him  and  167  other  former  Horn  &  Har- 
dart  employees  who  had  retired;  600  others  were  told  they  would  get 
pensions  for  only  9  more  months.  These  pensions  were  being  paid  not 
from  a  funded  insurance  plan,  but  out  of  operating  revenues.  The 
company  could  not  spare  those  revenues  any  longer.  Too  bad  for  the 
pensioners  and  for  those  who  expected  pensions. 

Many  workers  are  led  to  believe  they  are  covered  by  a  good  pension 
plan  because  of  nicely  phrased  booklets  and  other  assurances  handed 
them  by  their  employers.  When  the  time  comes  for  the  payoff,  they 
learn  that  the  cold  legal  phrasing  in  pension  contracts  says  otherwise. 

At  hearings  in  Philadelphia ;  George  Allen,  who  after  32  years  with 
one  company  was  laid  off  5  months  before  becoming  eligible  for  a 
pension,  said : 

You  see,  all  of  these  pensions  are  done  up  by  corporation  lawyers  and  against 
people,  say  working  people  with  a  high  school  education,  and  as  everybody  knows, 
there's  no  competition. 

In  Newark,  Kaymond  Sagendorf ,  57  years  old,  testified  he  needed  1 
more  year  to  qualify  for  a  pension  after  working  for  a  brewery  for  29 
years,  and  was  now  out  of  a  job.  Speaking  to  Chairman  Williams,  he 
said: 

Senator,  I  have  here  books  on  the  pension  plan  that  ain't  worth  a  quarter  be- 
cause I  can't  understand  it.  I  don't  know  anything  about  it,  and  I  defy  any  trustee 
of  our  plan  to  explain  this  to  me  .  .  .  you  have  people  running  the  pension  plan 
that  don't  even  understand  it  themselves. 

Or  as  John  McGrath,  who  had  worked  for  the  same  company,  ex- 
plained it — "The  worker  today  has  trust."  McGrath  had  not  looked  into 
his  pension  rights  until  after  he  learned  he  was  9  days  short  of  30 
years — and  9  days  short  of  a  pension — and  out  of  a  job  because  the 
plant  had  closed. 

Mr.  McGrath  said : 

Maybe — I  know  I  was  wrong — but,  still  and  all,  we  were  never  really  counseled 
on  our  rights.  We  may  have  got  these  things  in  the  mail,  but  that  was  quite  a  few 
years  ago.  I  don't  know. 

Perhaps  an  even  more  horrendous  case  than  the  foregoing,  involved 
that  of  Robert  E.  Pratt  of  Hudson,  N.  Y. 

In  August  of  1971,  Mr.  Robert  E.  Pratt  of  Hudson,  N.Y.,  was  laid 
off  from  Gifford-Wood  Co.  due  to  poor  business  conditions.  In  the 
meantime,  the  company  was  sold  to  Greer  Industries,  Wilmington, 
Mass.,  in  June  1972,  by  Stowe-Woodward  Co.,  Inc.  of  Upper  Newton 
Falls,  Mass.,  former  owners  of  Gifford-Wood  Co.  Gifford-Wood  man- 
ufactured coal  extraction,  materials  handling  and  other  machinery.  It 
was  a  very  old  company  that  dates  back  to  1814. 

On  June  30,  1972,  the  Gifford-Wood  plan  was  terminated,  3  months 
before  Mr.  Pratt's  65th  birthday.  Mr.  Pratt  had  worked  for  Gifford- 
Wood  Co.  for  47  years.  When  he  applied  for  retirement  benefits  on 
attaining  age  65  he  was  told  he  would  receive  nothing  for  his  47  years 
of  service  since  the  plan  had  been  terminated  on  June  30,  1972,  and 
there  were  funds  available  to  pay  retirement  benefits  only  to  those  who 
had  retired  before  that  date.  An  "unofficial"  note  from  an  insurance 
agent  advised  Mr.  Pratt  to  contact  me  for  help  since  while  "the  com- 
pany has  no  legal  obligation  to  you — there  is  definitely  a  question  of 
the  morality  of  choosing  June  30,  1972,  as  the  cut-off  date  or  of  not 
offering  you  something  for  your  47  years  of  service." 
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Mr.  President,  a  pension-reform  law  is  now  a  reality  because  of  the 
hardship,  deprivation  and  inequity  suffered  by  American  working 
people.  It  is  their  collective  anger  and  disgust  that  put  tremendous 
congressional  majorities  behind,  and  if  we  who  espoused  their  cause 
in  this  body  have  sometimes  not  behaved  in  as  gentlemanly  a  manner 
as  is  customary — and  I  hope  those  aberrations  of  conduct  have  been 
rare — it  is  because  we  too  shared  their  sense  of  indignation  and  frus- 
tration over  what  often  seemed  to  be  a  cynical  disregard  of  funda- 
mental American  concepts  of  fairness  and  decency  by  some  of  those 
who  managed  the  private  pension  funds. 

The  agony  of  years  of  frustrated  and  disappointed  beneficiaries  has 
now  come  to  an  end.  The  discipline  of  law  will  enable  this  and  succeed- 
ing generations  of  workers  to  face  their  retirement  period  with  greater 
confidence  and  greater  security — and  for  this  achievement  we  owe  a 
debt  of  everlasting  gratitude  to  those  who  brought  their  problems  to 
the  Nation's  attention  and  testified  freely  and  vividly  to  the  need  for 
pension  reform. 

II.  WHAT  THE  PEXSIOX  REFORM  LAW  WILL  DO 

The  conference  report  represents  a  series  of  fundamental  guarantees 
made  to  every  American  worker — guarantees  which  will  secure  for 
millions  of  Americans  the  expectation  of  a  decent  retirement  income 
in  combination  with  social  security.  These  guarantees  are  nothing  less 
than  a  pension  "bill  of  rights"  to  which  every  worker — regardless  of 
his  occupation,  salary  or  status — is  entitled. 

While  the  new  law  does  not  require  employers  to  install  a  private 
pension  plan,  it  would  for  the  first  time  provide  the  following  14  basic 
rights  to  those  working  for  an  employer  with  a  private  pension  plan. 

ELIGIBILITY 

Employees  who  have  the  right  to  be  admitted  into  the  plan  when 
they  attain  age  25  or  1  year  of  service — whichever  is  later — with  credit 
up  to  3  years  for  service  with  the  employer  prior  to  age  25. 

CREDIT   FOR    SERVICE 

Employees  would  have  the  right  to  obtain  credit  for  vested  benefits 
in  accordance  with  fair  and  reasonable  criteria — generally,  1,000  hours 
of  work  during  the  year  will  count  for  a  year  of  service  and  only  if  an 
employee  works  500  hours  or  less  during  the  year  will  have  a  break  in 
service. 

VESTING 

Employees  would  have  the  right  to  vested  pension  benefits  in  accord- 
ance with  the  following  alternatives:  First,  25  percent  vesting  after 
5  years  of  service,  going  up  by  5  percent  steps  each  year  of  the  next 
5  years  and  steps  of  10  percent  each  year  thereafter  to  100  percent 
vesting  at  the  end  of  15  years,  second,  or  100  percent  vesting  at  the 
end  of  10  years  service,  third,  or  50  percent  vesting  when  age  and  serv- 
ice add  up  to  45  years  with  100  percent  vesting  5  years  thereafter 
(with  the  safeguard  that  under  this  alternative  an  employee  must  be 
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50  percent  vested  after  10  years  service  regardless  of  age.  and  100 
percent  vested  5  years  thereafter) . 

JOINT    AND    SURVIVOR   ANNUITY 

Employees  (and  their  spouses)  would  have  the  right  to  the  protec- 
tion of  an  automatic  survivor's  annuity  if  they  should  die  when  re- 
tired. The  surviving  spouse's  benefit  could  not  be  less  than  one-half 
of  the  benefit  paid  to  the  retiree.  Further,  the  employee  can  elect  to 
convert  an  early  retirement  benefit  if  he  should  decline  to  retire  into 
a  surviving  spouse's  benefit. 

FUNDING 

Employees  have  the  right  to  have  their  pension  benefits  backed  up 
by  the  employer  making  systematic  payments  to  their  plan — like 
paying  off  a  mortgage — over  a  30-  or  40-year  period.  This  funding 
obligation  must  be  supervised  by  competent  actuaries  qualified  by  the 
Federal  Government. 

EMPLOYEE    CONTRIBUTIONS 

Employees  have  the  right  to  withdraw  their  contributions  when  they 
leave  the  plan  and  not  lose  their  vested  benefit  rights  if  they  are  at 
least  50  percent  vested.  Employees  also  have  the  right  if  they  return 
to  the  plan  to  "buy  back"  any  credits  they  may  have  lost. 

TERMINATION    INSURANCE 

Employees  would  have  the  right  to  government  insurance  of  their 
pension  benefits — similar  to  FDIC  insurance  of  bank  deposits — which 
would  guarantee  that  in  the  event  their  plan  terminates  with  insuffi- 
cient funds,  their  vested  pension  benefits  would  be  paid  up  to  a  maxi- 
mum limit  of  $750  monthly — but  not  to  exceed  100  percent  of  their 
compensation  over  their  highest  5  years. 

FIDUCIARY   STANDARDS 

Employees  would  have  the  right  to  enforce  new  Federal  rules  of 
conduct  applicable  to  those  who  manage  pension  and  welfare  funds. 
Employees  could  prevent  plan  administrators  and  trustees  from  mis- 
managing plan  assets  or  engaging  in  conflict  of  interest  deals  which 
jeopardize  their  plan. 

PORTABILITY 

With  the  consent  and  cooperation  of  their  employers,  employees 
would  have  the  right  to  transfer  their  vested  pension  rights  on  a  tax- 
free  basis  from  one  employer  to  another  through  the  means  of  estab- 
lishing an  individual  retirement  account. 

INDIVIDUAL    RETIREMENT   ACCOUNT 

Employees  who  lack  private  pension  coverage  would  have  the  right 
to  deduct  up  to  $1,500  annually  or  15  percent  of  their  annual  compen- 
sation— whichever  is  less — into  their  own  individually  established 
pension  plan. 
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SELF-EMPLOYED   BENEFITS 


Self-employed  individuals  would  have  the  right  to  deduct  up  to 
$7,500  annually  or  15  percent  of  their  annual  compensation — which- 
ever is  less — for  contributions  to  plans  covering  self-employed  indi- 
viduals and  their  employees.  The  current  deductible  limits  arc  $2,500 
annually  or  10  percent  of  compensation,  whichever  is  less. 

DISCLOSURE 

Employees  would  have  the  right  to  get  clearly- written  and  under- 
standable descriptions  of  their  plan  as  well  as  access  to  underlying 
plan  documents  and  copies  of  annual  financial  statements  covering  in 
detail  the  fiscal  operations  of  their  plan.  In  addition,  annual  statements 
of  earned  and  vested  benefits  would  be  made  available  to  employees 
and  when  they  leave  employment  with  vested  rights  they  must  be 
furnished  with  a  statement  of  their  rights,  and  the  same  information 
is  to  be  furnished  to  the  Social  Security  Administration  for  record- 
keeping purposes. 

BENEFIT    PROCEDURES 

Every  employee  is  entitled  to  notice  in  writing  if  his  claim  for  bene- 
fits has  been  denied,  with  the  specific  reasons  for  the  denial  set  forth 
in  understandable  language.  In  addition,  every  employee  is  entitled  to 
a  full  and  fair  review  by  the  plan  administrator  of  any  benefit  denied 
and  has  the  right  to  bring  an  action  in  a  Federal  court,  regardless  of 
the  amount  in  controversy,  to  recover  benefits  wrongfully  denied. 

PROTECTION   OF   PENSION   RIGHTS   AGAINST   EMPLOYER   OR   UNION 
INTERFERENCE 

Every  employee  is  to  have  the  right,  enforceable  by  the  Secretary 
of  Labor,  to  be  free  from  interference  with  his  pension  benefits.  This 
means  that  he  cannot  be  discharged,  fined,  suspended,  expelled  or 
otherwise  interfered  with  in  order  to  prevent  him  from  receiving  pen- 
sion benefits  or  attaining  eligibility  for  pension  benefits.  There  are 
stiff  criminal  penalties  if  this  type  of  interference  takes  the  form  of 
force,  fraud  or  violence  or  threats  of  this  nature. 

These  14  guarantees  to  American  workers  are  at  the  heart  of  pension 
reform  and  provide  much-needed  and  long-denied  protections.  To  be 
sure,  the  new  pension  law  is  not  perfect  but  no  one  ever  claimed  that 
it  was.  But  it  is  a  truly  magnificent  beginning — as  important  in  its  own 
right  as  the  first  social  security  law — and  it  will  go  very  far  in  assuring 
retirement  security  based  on  a  workers  long  career  of  productive  labor. 

III.    OUTLINE    OF    CONFERENCE    AGREEMENT 

The  following  are  the  major  elements  of  the  conference  report : 
Participation  Rules:  The  Senate  bill  required  workers  to  be  ad- 
mitted into  a  plan  no  later  than  age  30  or  1  year  of  service,  whichever 
was  the  later.  Once  admitted,  the  worker  was  to  be  given  up  to  5  years 
of  back  credit  for  service  prior  to  admission  into  the  plan — but  credit 
did  not  have  to  be  given  for  service  prior  to  age  25.  The  House  bill 
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required  a  worker  to  be  admitted  into  the  plan  at  age  25  or  1  year  of 
service,  whichever  was  later.  In  addition,  the  House  bill  provided  that 
any  worker  who  had  completed  3  years  of  employment  prior  to  age  25, 
had  to  be  admitted  into  the  plan.  Also,  the  House  bill  provided  that  a 
plan  could  require  3  years  of  service  by  a  worker  before  admitting  him 
to  the  plan,  if  the  plan  provided  immediate  full  vesting  when  the 
worker  was  admitted  to  membership. 

The  conference  report,  following  the  general  House  approach,  re- 
quires that  plans  cannot  exclude  from  membership  any  worker  who 
has  reached  age  25  or  completed  1  year  of  service,  whichever  is  the 
later.  The  conference  report  deletes  the  special  House  rule  requiring 
admission  of  an  employee  to  the  plan  when  he  has  3  years  of  service 
prior  to  age  25,  but  substitutes  a  modified  version  of  the  Senate  "look- 
back" rule  by  requiring  that  once  an  employee  has  been  admitted  to 
the  plan,  he  shall  be  given  up  to  3  years  of  credit  for  service  prior  to 
age  25 — excluding  service  prior  to  age  22.  In  addition,  the  conference 
report  accepts  the  House  rule  permitting  a  3  year  service  requirement 
if  the  plan  provides  100  percent  vesting  when  the  employee  is  admitted 
to  the  plan.  Also,  the  conference  report  adopts  a  Senate  amendment 
which  would  permit  plans  of  tax-exempt  educational  institutions  to 
restrict  membership  in  the  plan  to  workers  attaining  age  30  or  1  year 
of  service,  whichever  is  the  later,  if  they  provide  100  percent  full 
vesting  on  admission  to  the  plan. 

Year  of  Service :  Under  the  Senate  bill  a  worker  was  regarded  as 
performing  a  year  of  service  if  he  was  employed  for  more  than  5 
months  during  the  year,  for  at  least  80  hours  each  calendar  month. 
Under  the  House  bill,  the  determination  of  year  of  service  was  gen- 
erally left  to  regulations.  Under  the  conference  report,  a  year  of  service 
generally  will  constitute  1,000  hours  (an  exception  being  made  for 
maritime  industries  where  a  year  of  service  will  constitute  125  days). 
In  addition,  a  Senate  amendment  resulted  in  a  special  rule  for  seasonal 
employees  who  customarily  work  less  than  1.000  hours  during  a  year : 
in  this  case,  the  Secretary  of  Labor  will  write  special  regulations  defin- 
ing year  of  service.  The  foregoing  rules  apply  for  purposes  of  par- 
ticipating and  vesting :  they  do  not  apply  to  the  earning  of  benefits 
where  plan  rules  will  govern  except  that  a  plan  must  accrue  benefits 
for  less  than  full  time  service  on  a  pro  rata  basis  and  is  not  required 
to  accrue  a  year  of  benefits  for  any  employee  who  work  less  than  1.000 
hours  during  the  year. 

Break  in  service :  Under  the  Senate  bill  all  service  was  to  be  aggre- 
gated regardless  of  the  length  of  a  break  in  service  before  an  employee 
would  qualify  for  initial  vesting  rights.  Under  the  House  bill  an  em- 
ployee who  was  at  least  50  percent  vested  would  not  lose  credit  for  serv- 
ice prior  to  a  break  in  service,  providing  he  returned  to  the  plan  for 
at  least  a  vear.  If  he  had  1  years  of  consecutive  service  he  would  not 
lose  credit  due  to  a  break  in  service  even  if  he  was  less  than  50  percent 
vested,  unless  his  break  in  service  was  6  years  or  longer. 

Under  the  conference  agreement,  a  1-year  break  in  service  occurs 
in  any  calendar  year,  plan  year,  or  other  consecutive  12  month  period 
designated  by  the  plan  and  applied  on  a  consistent  basis — and  not  pro- 
hibited under  Labor  Department  regulations — in  which  the  employee 
has  no  more  than  500  hours  of  service. 
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The  rules  with  respect  to  breaks  in  service  for  vesting  and  benefits 
accrual  purposes  may  be  summarized  as  follows : 

First.  If  an  employee  has  a  1-year  break  in  service,  the  plan  may 
require  a  1-year  waiting  period  before  his  pre-break  and  post-break 
service  must  be  aggregated  under  the  plan.  However,  once  the  employee 
has  completed  this  waiting  period,  he  must  receive  credit  for  that 
year — for  purposes  of  vesting  and  accrued  benefit. 

Second.  In  the  case  of  an  individual  account  plan — including  a  plan 
funded  solely  by  individual  insurance  contracts,  as  well  as  a  "target 
benefit  plan" — if  any  employee  has  a  1-year  break  in  service,  his  vest- 
ing percentage  in  pre-break  benefit  accruals  does  not  have  to  be  in- 
creased as  a  result  of  post-break  service. 

Third.  Subject  to  rules  (1)  and  (2),  once  an  employee  has  achieved 
any  percentage  of  vesting,  then  all  of  his  pre-break  and  post-break 
service  must  be  aggregated  for  all  purposes. 

Fourth.  For  all  nonvested  employees — and  subject  to  rules  (1)  and 
(2) — the  employee  would  not  lose  credits  for  pre-break  service  until 
his  period  of  absence  equaled  his  years  of  covered  service — known  as 
the  so-called  "rule  of  parity". 

For  years  beginning  prior  to  the  effective  date  of  the  vesting  provi- 
sions, a  plan  may  apply  the  break  in  service  rules  under  the  plan. 
However,  no  plan  amendment  made  after  January  1,  1974,  may  pro- 
vide for  break  in  service  rules  which  are  less  beneficial  to  any  employee 
than  the  rules  in  effect  under  the  plan  on  that  date,  unless  the  amend- 
ment complies  with  the  break  in  service  rules  established  under  the 
conference  agreement. 

Vesting :  Under  the  House  bill  a  plan  was  required  to  meet  one  of 
three  minimum  vesting  schedules.  First,  a  plan  could  provide  a  graded 
vesting  standard,  under  which  the  employee  must  be  at  least  25  per- 
cent vested  in  his  accrued  benefit  after  5  years  of  covered  service,  with 
5  percent  additional  vesting  for  each  of  the  next  5  years,  and  10 
percent  additional  vesting  for  each  year  thereafter  (so  that  the  em- 
ployee was  100  percent  vested  after  15  years  of  service).  Second,  a 
plan  could  provide  that  each  employee  must  be  100  percent  vested 
after  10  years  of  service.  Third,  a  plan  with  5  years  or  more  of  service 
would  be  50  percent  vested  when  the  sum  of  his  age  and  his  years  of 
service  equaled  45,  with  10  percent  additional  vesting  for  each  year 
thereafter. 

Under  the  Senate  amendment,  plans  generally  were  required  to 
comply  with  the  first  of  these  alternatives,  the  graded  vesting  sched- 
ule. However,  plans  which  were  already  using  the  10-year/100-per- 
cent  vesting  schedule  were  permitted  to  continue  to  use  that  method. 

Under  the  conference  agreement  plans  must  provide  full  and  im- 
mediate vesting  in  benefits  derived  from  employee  contributions. 

With  respect  to  employer  contributions,  the  plan — except  class 
year  plans — must  meet  one  of  three  alternative  standards.  Two  of 
those,  the  5  to  15  year  graded  standard  and  the  10-year/100-percent 
standard  are  the  same  as  provided  in  the  House  bill — and  briefly 
described  above.  The  third  standard  under  the  conference  agreement 
is  a  modification  of  the  House  bill  "rule  of  45."  As  under  the  House 
rule,  under  the  modified  rule  of  45,  an  employee  with  5  or  more  years 
of  covered  service  must  be  at  least  50-percent  vested  when  the  sum 
of  his  age  and  years  of  covered  service  total  45,  and  there  must  be 
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provision  for  at  least  10  percent  additional  vesting  for  each  year  for 
covered  service  thereafter.  Unlike  the  House  bill,  however,  each  em- 
ployee with  10  years  of  covered  service — regardless  of  his  age — must 
be  at  least  50  percent  vested  and  there  must  be  provision  for  10  per- 
cent additional  vesting  for  each  year  of  service  thereafter,  and  fur- 
ther, if  the  modified  rule  of  45  is  adopted,  service  prior  to  age  22  must 
be  credited  if  the  plan  admits  workers  to  the  plan  prior  to  that  age. 

Forfeiture  upon  withdrawal  of  contributions :  The  House  bill  pro- 
vided that  an  employee's  rights  to  benefits  derived  from  employer 
contributions  may  not  be  forfeited  on  account  of  the  employee  with- 
drawing his  mandatory  contributions.  The  rule  in  the  Senate  bill  was 
just  the  opposite.  The  conference  agreement  provides  that  an  em- 
ployee's rights  to  benefits  from  employer  contributions  may  be  for- 
feited where  the  employee  is  less  than  50  percent  vested  in  these  bene- 
fits and  withdraws  all  or  any  part  of  his  own  mandatory  contributions 
to  the  plan.  However,  the  plan  must  also  provide  a  "buy  back"  rule; 
that  is,  that  the  employee's  forfeited  benefits  will  be  fully  restored  if 
the  employee  repays  the  withdrawn  contributions — with  interest  of  5 
percent  per  annum,  compounded  annually — to  the  plan.  Both  these 
rules  may  be  ignored  if  the  plan  does  not  provide  for  mandatory  em- 
ployee contributions  after  date  of  enactment. 

Accrued  benefit  rules :  Under  the  Senate  bill,  in  defined  benefit  plans, 
the  amount  of  benefits  earned  by  the  worker  per  year  of  service  was  to 
be  determined  by  calculating  the  total  years  of  service  required  for  a 
normal  retirement  benefit  and  then  deriving  the  fractional  amount  of 
benefit  for  each  year  of  service  and  multiplying  it  by  the  worker's 
period  of  service  over  the  period  he  would  have  had  to  work  to  reach 
normal  retirement  age.  Under  the  House  bill  there  were  two  formulas : 
First.  The  accrual  rate  for  any  year  was  to  be  no  more  than  133V3 
percent  of  the  accrual  rate  for  any  other  year,  or  second,  for  each  year, 
benefits  were  to  be  accrued  at  the  rate  of  not  less  than  3  percent  of  the 
maximum  retirement  benefit.  With  several  technical  modifications,  the 
conference  agreement  combines  the  Senate  and  House  rules. 

Variations:  Under  the  House  bill,  the  Secretary  of  Labor  could 
defer  the  vesting  requirements  of  the  bill  indefinitely  and  prescribe 
other  vesting  rules  for  a  plan  that  showed  economic  hardship  of  one 
sort  or  another.  Under  the  Senate  bill,  such  a  variation  could  only  be 
provided  for  a  limited  period  of  6  years.  Under  the  conference  agree- 
ment, a  variation  can  be  granted  for  an  initial  period  of  4  years — 
with  possibility  of  extension  for  an  additional  3  years  if  application 
is  made  within  1  year  prior  to  expiration  of  the  initial  variation  period. 

Joint  and  Survivor  Annuities:  The  House  and  Senate  bills  were 
essentially  similar  in  requiring  retirement  benefits  to  be  automatically 
paid  in  the  form  of  a  joint  and  survivor  annuity  unless  the  worker 
decided  otherwise  in  writing.  However,  the  House  bill  also  required 
a  survivor  annuity  to  be  paid  even  though  the  participant  had  not 
retired,  if  he  died"  while  working  on  or  after  his  earliest  retirement 
age.  The  House  bill  also  required  the  participant  to  have  been  mar- 
ried for  5  years  in  order  for  the  surviving  spouse  to  obtain  these 
benefits. 

Under  the  conference  agreement,  when  a  plan  provides  for  a  retire- 
ment benefit  in  the  form  of  an  annuity,  and  the  participant  has  been 
married  for  the  1-year  period  ending  on  the  annuity  starting  date,  the 
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plan  must  provide  for  a  joint  and  survivor  annuity.  The  survivor  an- 
nuity must  be  not  less  than  half  of  the  annuity  payable  to  the  par- 
ticipant during  the  joint  lives  of  the  participant  and  his  spouse. 

In  the  case  of  an  employee  who  retires,  or  who  attains  the  normal 
retirement  age,  the  joint  and  survivor  provision  is  to  apply  unless  the 
employee  elected  otherwise. 

In  the  case  of  an  employee  who  is  eligible  to  retire  prior  to  the  nor- 
mal retirement  age  under  the  plan,  and  who  does  not  retire,  the  joint 
and  survivor  provisions  need  not  be  applicable  under  the  plan,  unless 
the  employee  made  an  affirmative  election.  Moreover,  the  plan  need  not 
make  this  option  available  until  the  employee  is  within  10  years  of 
normal  retirement  age. 

The  employee  is  to  be  afforded  a  reasonable  opportunity,  in  accord- 
ance with  regulations,  to  exercise  his  election  out  of — or,  before  normal 
retirement  age,  into — the  joint  and  survivor  provision  before  the  an- 
nuity starting  date — or  before  he  becomes  eligible  for  early  retirement. 
The  employee  is  to  be  supplied  with  a  written  explanation  of  the  joint 
and  survivor  provisions,  explained  in  layman's  language,  as  well  as 
the  practical— dollar  and  cents — effect  on  him — and  his  or  her  spouse — 
of  making  an  election  either  to  take  or  not  to  take  the  provision. 

To  prevent  adverse  selection  the  plan  may  provide  that  any  elec- 
tion, or  revocation  of  an  election,  is  not  to  become  effective  if  the  par- 
ticipant dies  within  some  period  of  time — not  in  excess  of  2  years — of 
the  election  or  revocation  (except  in  the  case  of  accidental  death  where 
the  accident  which  causes  death  occurs  after  the  election. 

Funding :  Both  the  Senate  and  House  bills  contained  similar  fund- 
ing rules  requiring  that  currently  created  costs  be  funded  currently, 
and  that  costs  attributable  to  already  existing  liabilities,  past  service 
liabilities  created  under  plan  amendments  and  experience  gains  or 
losses  be  amortized  over  fixed  periods  of  time.  The  House  bill,  how- 
ever, specified  funding  of  existing  past  service  liabilities  over  a  40- 
year  period — the  Senate  bill  called  for  30 — and  required  20-year 
amortization  of  unfunded  vested  liabilities — not  in  the  Senate  bill. 

Under  the  conference  agreement,  initial  past  service  liabilities  and 
past  service  liabilities  arising  under  plan  amendments  are  to  be  amor- 
tized over  no  more  than  30  years — 40  years  for  the  unfunded  past  serv- 
ice liabilities  on  the  effective  date  of  these  new  funding  rules,  in  the 
case  of  existing  plans — and  experience  gains  and  losses  are  to  be  amor- 
tized over  no  more  than  15  years.  With  respect  to  multiemployer  plans, 
past  service  liabilities  generally  may  be  amortized  over  no  more  than 
40  years,  and  experience  losses  over  no  more  than  20  years.  Following 
the  Senate  amendment,  the  conference  agreement  does  not  include  a 
second  general  minimum  funding  standard  based  only  on  "vested" 
liabilities. 

Plan  Termination  Insurance :  The  Senate  bill  provided  for  the  fol- 
lowing: First.  A  Pension  Benefit  Guaranty  Corporation  within  the 
Labor  Department  to  be  administered  by  a  board  of  directors  con- 
sisting of  the  Secretaries  of  Labor,  Commerce,  and  Treasury,  with  the 
Secretary  of  Labor  being  Chairman ;  second,  generally,  coverage  of  all 
defined  benefit  plans  regardless  of  size ;  third,  premiums  for  the  first 
3  years  to  be  paid  at  the  rate  of  $1  per  participant  and  thereafter  as 
prescribed  by  corporation — subject  to  congressional  ratification; 
fourth,  one  insurance  fund  for  all  plans  but  authority  to  prescribe  dif- 
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f erential  premium  rates  for  single  and  multiemployer  plans ;  fifth,  in- 
surance of  all  vested  benefits  provided  by  plan — including  those  which 
are  in  excess  of  statutory  requirements;  sixth,  insured  benefits  to  be 
limited  to  the  lesser  of  50  percent  of  average  wages  during  5  years 
preceding  termination  or  $750  monthly;  and  seventh,  employer  lia- 
bility up  to  30  percent  of  net  worth  covering  both  single  and  multi- 
employer plans,  with  provisions  for  employer  liability  insurance. 

The  House  bill  provided  that :  First,  the  Pension  Benefit  Guaranty 
Corporation  would  be  administered  by  the  Secretary  of  Labor ;  second, 
generally,  coverage  of  all  defined  benefit  plans  having  more  than  25 
participants ;  third,  a  two-part  premium  rate  consisting  of  unfunded 
insured  liabilities — 0.1  percent  for  single  employer  plans  and  0.025 
for  multiemployer  plans — and  a  uniform  rate  levied  on  all  insured 
benefits  not  to  produce  revenue  in  excess  of  the  unfunded  rate,  with 
authority  for  revision  subject  to  congressional  approval ;  fourth,  differ- 
ent insurance  funds  for  single  and  multiemployer  plans ;  fifth,  insur- 
ance only  of  vested  benefits  required  by  statute  and  only  if  the  plan 
has  been  an  insured  member  for  5  years ;  sixth,  insured  benefits  not  to 
exceed  actuarial  equivalent  of  an  annuity  beginning  at  age  65  of  $20 
per  month  per  year  of  credited  service ;  and  seventh,  employer  liability 
up  to  50  percent  of  net  worth  but  only  for  single  employer  plans  but 
with  provision  for  employer  liability  insurance. 

The  conference  agreement  generally  follows,  the  Senate  bill  with 
respect  to  points  one  and  two.  With  respect  to  premiums,  single  em- 
ployer plans  are  to  pay  $1  per  plan  participant  during  the  first  full 
plan  year  following  enactment.  Multiemployer  plans  are  to  pay  50 
cents  per  plan  participant  during  these  periods.  During  the  second 
full  plan  year,  both  single  employer  and  multiemployer  plans  may 
elect  to  pav  a  premium  determined  under  the  formula  of  the  House 
bill  but  not  kss  than  one-half  of  what  they  would  have  to  pay  under 
the  per  capita  rates. 

In  subsequent  years  the  corporation  may  set  premiums  using  the  per 
capita  rate  base,  the  unfunded  insured  benefits  rate  base,  or  the  total 
insured  benefits  rate  base,  or  any  combination  of  these — subject  to  the 
rate  limitations  above  described.  If  the  corporation  should  want  to 
combine  any  two  or  more  of  these  three  rate  bases,  it  is  to  design  the 
bases  to  produce  approximately  equal  amounts  of  aggregate  premium 
revenue  yearly  from  each. 

The  corporation  may  exceed  the  rate  limitations,  produce  unequal 
amounts  of  aggregate  premium  income  from  the  different  rate  bases, 
or  use  other  rate  bases,  but  only  as  to  plan  years  beginning  after  Con- 
gress approves  these  revisions  through  a  special  procedure  set  forth 
in  the  conference  agreement. 

With  respect  to  point  four,  the  House  version  was  accepted  and  witn 
respect  to  point  five,  the  Senate  version,  with  certain  modifications  tor 
plans  and  amendments  less  than  5  vears  old— or  unfunded  plans  which 
did  not  meet  IRS  qualification  standards  for  5  years— was  accepted. 
With  respect  to  point  six,  the  Senate  bill  was  generally  followed.  How- 
ever the  limitation  is  set  as  the  actuarial  equivalent  of  the  lesser  ot 
100  percent  of  the  emplovee's  wages  during  his  highest-paid  5  consecu- 
tive vears— without  regard  to  temporary  absences  from  participation 
during  that  period— or  $750  monthly.  This  amount  is  adjusted  to  re- 
flect changes  in  the  social  security  contribution  and  benefit  base. 
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Finally,  with  respect  to  employer  liability,  generally,  the  Senate 
bill  was  followed. 

Portability :  The  House  bill  did  not  provide  for  a  central  portability 
fund  as  did  the  Senate  bill.  Both  bills  provided  for  tax-free  rollovers 
permitting  distributions  from  qualified  plans  or  into  individual  retire- 
ment accounts.  The  conference  agreement  expands  the  tax-free  roll- 
overs to  permit  portability  between  qualified  plans  with  the  individ- 
ual retirement  account  serving  as  the  substitute  for  the  central  porta- 
bility fund  of  the  Senate  bill.  Under  this  compromise  both  the  worker's 
new  and  old  employers  must  agree  to  the  transfer  from,  and  the  dis- 
tribution to  the  worker's  individual  retirement  account.  The  Secretary 
of  Labor  is  to  provide  actuarial  assistance  to  those  workers  transfer- 
ring benefits  under  this  system.  In  addition,  the  Joint  Pension  Task 
Force  established  under  the  bill  is  to  study  further  the  feasibility  of  a 
central  portability  fund  and  report  its  recommendations  within  2  years 
of  enactment. 

Fiduciary  Standards:  With  one  major  exception,  both  the  Senate 
and  House  bills  provided  for  similar  Federal  fiduciary  standards, 
which  included  establishing  the  rule  that  plan  fiduciaries  must  act 
"prudently"  and  for  the  exclusive  benefit  of  plan  participants  and 
beneficiaries.  Under  the  House  bill  however,  fiduciaries  were  not  for- 
bidden from  dealing  on  behalf  of  the  plan  with  parties  in  interest  if 
the  transaction  was  for  adequate  consideration.  Under  the  Senate  bill, 
party  in  interest  transactions  were  strictly  forbidden  except  for  cer- 
tain limited  statutory  exceptions  or  where  the  Secretary  of  Labor  pro- 
vided a  variance  in  the  interests  of  participants  and  beneficiaries. 

The  conference  agreement  follows  the  Senate  bill,  including  the  re- 
striction that  a  plan  may  not  acquire  or  hold  employer  securities  with 
a  value  in  excess  of  10  percent  of  plan  assets.  With  respect  to  current 
holdings  in  excess  of  the  10  percent  rule,  the  conference  agreement 
provides  for  a  10-year  phaseout.  With  respect  to  certain  brokerage 
services  which  conflict  with  the  party  in  interest  prohibitions,  the  con- 
ference agreement  provides  for  a  3 -year  phaseout  unless  the  Secre- 
taries of  Labor  and  Treasury  provide  a  variance.  Certain  ancillary 
services — for  example  maintaining  uninvested  cash  balances — per- 
formed by  banks  are  permitted  providing  they  conform  to  regulations 
of  the  Secretaries  of  Labor  and  Treasury  which  will  place  limits  on 
the  discretionary  exercise  of  these  functions. 

Reporting  and  Disclosure :  The  House  bill  required  annual  report- 
ing of  detailed  financial  and  actuarial  data  and  comprehensive  plan 
descriptions  to  the  Secretary  of  Labor,  and  disclosure  of  more  limited 
data  to  the  participants.  The  financial  and  actuarial  data  filed  with  the 
Secretary  of  Labor  are  required  to  be  in  the  form  of  a  conventional 
audited  financial  statement  prepared  by  a  qualified  accountant  and  a 
certified  actuarial  statement  prepared  by  an  enrolled  actuary.  The  Sen- 
ate bill  required  submission  of  comparable  financial  and  actuarial  data 
and  plan  descriptions  to  both  the  Secretary  of  Labor  and  participants. 
Like  the  House  bill,  actuarial  data  is  required  to  be  certified  by  an  en- 
rolled actuary.  Unlike  the  House  bill,  all  reports  were  required  to  be 
submitted  on  forms  promulgated  by  the  Secretary.  In  general,  the  con- 
ference agreement  combines  the  rules  of  both  the  House  and  Senate 
bill. 
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The  conference  agreement  adopts  the  reporting  format  contained  in 
both  the  House  and  Senate  bills.  Each  plan — unless  exempted — is  to  be 
required  to  report  annually  to  the  Secretary  of  Labor  certain  finan- 
cial and  actuarial  data.  In  addition  to  these  reports,  each  plan  will 
be  required  to  have  prepared  an  audited  financial  statement  and  de- 
fined benefit  plan  must  have  a  certified  actuarial  report.  Special  re- 
ports are  also  required  at  the  time  of  plan  terminations. 

The  Secretary  of  Labor  is  given  authority  to  prescribe  forms  for 
reports  to  it — other  than  the  audited  financial  statement  and  certified 
actuarial  report — paralleling  similar  authority  already  available  to 
the  Secretary  of  Treasury.  The  two  Secretaries  are  to  unify,  to  the 
extent  feasible,  the  reports  made  to  them. 

The  Secretary  of  Labor  is  also  given  variation  authority  with  re- 
spect to  pension  and  welfare  plans,  so  that  practical  reporting  prob- 
lems may  be  alleviated.  The  Secretary  could,  for  example,  provide  an 
alternative  method  of  reporting  receipts  and  disbursements  for  plans 
maintaining  their  books  and  records  on  an  accrual  basis. 

Contributions  on  behalf  of  self-employed  and  shareholder  employ- 
ees :  Under  the  House  bill  the  maximum  limitations  on  deductions  for 
self-employed  individuals  would  be  increased  from  10  percent  of  their 
self-employment  income,  not  to  exceed  $2,500,  up  to  15  percent  of  their 
self-employment  income,  not  to  exceed  $7,500.  In  any  event,  a  mini- 
mum of  $750  would  be  deductible  by  self-employed  individuals,  with- 
out regard  to  the  percentage  limitations.  The  Senate  amendment, 
although  containing  a  number  of  technical  differences,  is  generally 
similar  to  the  House  bill  in  this  area,  and  generally,  the  conference  sub- 
stitute follows  the  House  bill  with  respect  to  technical  matters.  Also, 
the  conference  substitute  provides  the  same  treatment  for  deductions 
with  respect  to  contributions  made  on  behalf  of  subchapter  S  corpora- 
tion shareholder-employees — in  applying  the  15  percent  limitation 
not  more  than  $100,000  of  earned  income  may  be  taken  into  account — 
and  authorizes  Treasury  regulations  to  allow  self-employed  persons 
and  shareholder-employees  to  translate  the  15  percent.  $7,500  limita- 
tions into  approximately  equivalent  limitations  on  benefits  which  indi- 
viduals can  receive  under  a  defined  benefit  plan. 

Tax  deductions  for  individual  retirement  accounts :  ( See  discussion 
under  IV). 

Overall  limitations  on  contributions  and  benefits :  Under  the  House 
bill,  in  general,  in  the  case  of  defined  benefit  plans,  the  pension  may 
be  paid  from  a  qualified  plan  with  respect  to  any  individual  may  not 
exceed  100  percent  of  his  compensation  in  his  high  3  years  of  employ- 
ment or  $75,000,  whichever  is  the  lesser.  In  the  case  of  defined  con- 
tribution plans,  the  annual  additions  to  an  individual's  account  may 
not  exceed  the  lesser  of  $25,000,  or  25  percent  of  his  compensation.  Both 
the  $75,000  amount  and  $25,000  amount  referred  to  above  are  subject 
to  cost-of-living  allowances.  If  an  employee  is  under  both  a  defined 
benefit  plan  and  a  defined  contribution  plan  then  the  sum  of,  first,  the 
percentage  utilization  of  the  maximum  limit  under  the  defined  benefit 
plan,  and  second,  the  percentage  utilization  of  the  maximum  limit 
under  the  defined  contribution  plan,  cannot  exceed  140  percent. 

Under  the  Senate  amendment,  benefits  under  a  defined  benefit  plan 
are  limited  to  75  percent  of  the  participant's  high-three-consecutive 
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years  of  compensation,  taking  into  account  no  more  than  $100,000  of 
compensation  per  year.  A  closely  comparable  limitation  is  provided 
for  defined  contribution  plans,  so  that  deductible  contributions  may 
not  exceed  amounts  sufficient  to  fund  a  pension  for  the  employee  equal 
to  75  percent  of  his  average  high-3-years  of  compensation — not  in 
excess  of  the  first  $100,000  in  any  one  year.  Where  an  employer  had 
both  a  defined  benefit  plan,  and  a  defined  contribution  plan,  the  maxi- 
mum benefit  payable  under  the  defined  benefit  plan  would  have  to  be 
reduced  in  proportion  to  the  amount  of  the  benefit  which  was  funded 
through  the  defined  contribution  plan. 

The  conference  substitute  closely  follows  the  provisions  of  the  House 

bin. 

Lump-Sum  Distribution :  Both  the  House  bill  and  the  Senate  bills 
treat  the  post-1973  taxable  portion  of  a  lump-sum  distribution  from  a 
qualified  pension,  profit-sharing  or  stock  bonus  plan  as  ordinary  in- 
come taxed  under  an  averaging  device  which  treats  it  as  if  it  were 
received  evenly  over  a  period  of  years.  Under  the  House  bill,  this 
special  averaging  treatment  provides  the  treatment  which  would  be 
applicable  if  the  amount  were  spread  over  a  period  of  10  years,  while 
the  Senate  bill  provides  the  treatment  which  would  be  applicable  if 
it  were  spread  over  15  years.  Both  the  House  and  Senate  versions  treat 
the  portion  of  the  payment  attributable  to  the  pre-1974  period  as  long- 
term  capital  gain. 

The  conference  substitute  accepts  the  10-year  averaging  period  pro- 
vided under  the  House  bill.  Both  the  House  bill  and  the  Senate  amend- 
ment compute  the  ordinary  income  portion  under  the  same  general 
type  of  averaging  device  and  this  same  general  procedure  is  used  in 
the  conference  substitute. 

Salary  Reduction  and  Cash  or  Deferred  Profit-Sharing  Plans: 
Under  present  law,  in  general,  an  employee's  contributions  to  a  quali- 
fied retirement  plan  maintained  by  his  employer  are  not  tax  deductible. 
In  the  case  of  a  salary  reduction  plan,  or  a  cash  or  deferred  profit- 
sharing  plan,  however,  the  Internal  Revenue  Service  has  permitted 
employees  to  exclude  from  income  certain  amounts  contributed  by 
their  employers  to  the  plan,  even  where  the  source  of  these  amounts  is 
the  employee's  agreement  to  take  salary  or  bonus  reductions,  or  forgo 
salary  increases. 

On  December  6, 1972,  the  Service  issued  proposed  regulations  which 
would  have  changed  this  result  in  the  case  of  salary  reduction  plans, 
and  which  called  into  question  the  continued  viability  of  the  treatment 
of  cash  and  deferred  profit-sharing  plans. 

Under  the  Senate  bill,  contributions  made  after  December  31,  1973, 
to  salary  reduction,  and  so  forth,  plans  would  be  treated  as  nonexclud- 
ible  employee  contributions  to  the  plan  for  Federal  tax  purposes.  Under 
the  House  bill,  the  Treasury  regulations  were  to  be  withdrawn  and 
while  Congress  studied  the  matter,  no  further  regulations  could  be 
issued  before  January  1, 1975.  During  this  period  the  pre-1972  position 
of  the  IRS  was  to  govern. 

In  order  to  allow  time  for  congressional  study  of  these  areas,  the 
conference  substitute  provides  for  a  temporary  freeze  of  the  status 
quo.  Thus,  contributions  to  plans  in  existence  on  June  27,  1974,  are 
to  be  governed  under  the  law  as  it  was  applied  prior  to  January  1, 
1972.  This  treatment  is  to  continue  at  least  through  December  31. 1976, 
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or — if  later — until  regulations  are  issued  in  final  form  in  this  area, 
which  would  change  the  pre-1972  administration  of  the  law. 

Provisions  relating  to  jurisdiction:  see  discussion  under  IV. 

Preemption  of  State  law :  see  discussion  under  IV. 

Effective  dates:  First.  Reporting  and  disclosure — The  conference 
agreement  provides  that  the  reporting  and  disclosure  provisions  gen- 
erally are  to  take  effect  on  January  1,  1975.  However,  in  the  case  of  a 
fiscal  year  plan  which  begins  before  January  1,  1975,  and  ends  after 
December  31,  1974,  the  Secretary  of  Labor  may  by  regulation  post- 
pone the  effective  date  until  the  beginning  of  the  first  plan  year  of 
the  plan  which  begins  after  January  1,  1975. 

Second.  Participation  and  vesting — changes  made  in  the  bill  with 
respect  to  participation  and  vesting  are  to  apply  to  new  plans  in  plan 
years  beginning  after  the  date  of  enactment.  For  plans  in  existence 
on  January  1,  1974,  the  general  effective  date  of  these  provisions  is 
to  be  plan  years  beginning  after  December  31,  1975. 

The  general  effective  date  of  plan  years  beginning  after  December  31. 
1975,  applies  in  the  case  of  collectively  bargained  plans  in  the  same 
manner  as  in  the  case  of  other  plans.  However,  in  order  that  the  open- 
ing up  of  the  contract  to  comply  with  the  requirements  of  this  bill 
will  not  require  negotiations  with  respect  to  other  matters,  the  con- 
ference agreement  provides  that  a  collective-bargaining  contract,  in 
existence  on  January  1,  1974,  which  does  not  expire  until  after  the 
general  effective  date  for  existing  plans,  may  be  reopened  solely  for 
the  purpose  of  allowing  the  plan  to  meet — or  exceed — the  minimum 
requirements  of  this  act,  without  having  to  be  opened  for  any  other 
purpose. 

Finally,  the  conference  substitute  provides  that  if  a  plan,  adopted 
pursuant  to  a  collective-bargaining  agreement  in  effect  on  January  1, 
1974  contains  a  clause:  First,  which  provides  supplementary  benefits 
which  are  in  the  form  of  a  lifetime  annuity  and  refer  to  not  more  than 
one-third  of  the  basic  benefit  to  which  the  employees  generally  are  en- 
titled ;  or  second,  which  provides  that  a  25-year  service  employee  is  to 
be  treated  as  a  30-year  service  employee,  if  that  right  is  granted  by  a 
contractual  agreement  which  is  based  on  medical  evidence  as  to  the 
effects  of  working  in  an  adverse  environment  for  an  extended  period 
of  time — such  as  workers  in  foundries  or  workers  in  asbestos  plants — 
then  the  application  of  the  accrued  benefit  provision  of  this  bill  to 
those  benefits  is  to  be  delayed  until  the  expiration  of  the  collective- 
bargaining  agreement — but  no  later  than  plan  years  beginning  after 
December  31,  1980. 

Third.  Funding — Under  the  conference  agreement,  in  the  case  of 
new  plans,  the  funding  provisions  are  to  apply  to  the  first  full  plan  year 
beginning  after  the  date  of  enactment  of  the  bill.  Generally,  in  the  case 
of  plans  existing  on  January  1,  1974,  the  new  funding  provisions  are 
to  become  applicable  for  plan  years  beginning  after  December  31, 1975. 
In  the  case  of  collectively  bargained  plans — both  single  employer  and 
multiemployer  plans — existing  on  January  1,  1974,  the  effective  date 
would  be  delayed  until  the  termination  of  the  contract  existing  on 
January  1,  1974,  but  not  later  than  plan  years  beginning  after  Decem- 
ber 31, 1980. 

Fourth.  Fiduciary  Responsibility — Under  the  conference  agreement, 
generally,  the  new  fiduciary  responsibility  rules  are  to  take  effect  on 
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January  1,  1975.  However,  with  respect  to  any  plan  which  is  covered 
by  plan  termination  insurance  and  which  terminates  before  January  1, 
1975,  the  fiduciary  rules  are  to  take  effect  on  the  date  of  enactment  of 
the  bill. 

Under  the  labor  provisions,  the  Secretary  of  Labor  may  postpone 
until  January  1,  1976,  the  effective  date  with  respect  to  the  require- 
ments for  establishing  a  plan  and  establishing  a  trust,  the  rules  regard- 
ing liability  for  breach  by  a  cofiduciary — other  than  the  rules  allowing 
delegation  of  asset  management  functions  to  an  investment  manager — 
and  the  rules  prohibiting  exculpatory  clauses. 

The  conference  agreement  also  provides  transition  rules  for  situa- 
tions where  employee  benefit  plans  are  now  engaging  in  activities  which 
do  not  violate  current  law,  but  would  be  prohibited  transactions  under 
the  substitute. 

One  of  the  transition  rules  permits  the  leasing  or  joint  use  of  prop- 
erty involving  a  plan  and  a  party  in  interest  under  a  binding  contract 
in  effect  on  July  1,  1974  (or  pursuant  to  renewals  of  the  contract),  to 
continue  for  10  years  beyond  that  date  until  June  30,  1984.  A  similar 
10-year  transition  rule  applies  to  loans  or  other  extensions  of  credit 
under  a  binding  contract  in  effect  on  July  1, 1974  (and  renewals  there- 
of), where  the  loan  remains  as  favorable  as  an  arm's-length  trans- 
action with  an  unrelated  party  and  is  not  prohibited  under  present 
law. 

The  conference  agreement  allows  a  plan  to  sell  property,  at  arm's- 
length  terms,  to  a  party  in  interest  where  the  property  is  now  under 
a  lease  or  joint  use  which  qualifies  for  the  10-year  transition  rule 
described  above.  Sales  of  this  type  must  occur  before  July  1, 1984.  This 
transition  rule  is  provided  because  it  appears  that  such  leases  are  not 
uncommon  and  in  such  cases  often  a  party  in  interest  is  the  best  avail- 
able buyer. 

The  conference  agreement  allows  certain  fiduciaries  to  provide  mul- 
tiple services  to  a  plan  until  June  30,  1977,  if  he  ordinarily  and  cus- 
tomarily furnishes  services  on  June  30,  1974.  Under  this  provision, 
such  a  fiduciary  would  not  be  limited  to  providing  those  services  to 
plans  which  he  served  on  that  date  but  he  could  take  on  new  cus- 
tomers after  that  date.  Under  the  conference  agreement,  multiple 
services  also  can  be  provided  until  June  30,  1977,  if  they  were  being 
provided  under  a  binding  contract  in  effect  on  July  1,  1974 — or  under 
renewals  of  such  a  contract. 

The  conference  agreement  permits  a  plan  to  dispose  of  excess 
employer  securities  or  employer  real  property  owned  by  the  plan  on 
June  30,  1974,  and  at  all  times  thereafter  to  a  party  in  interest  if  the 
holding  of  such  property  would  violate  the  rules  governing  holding 
of  employer  securities  and  real  property,  and  if  the  sale,  and  so  forth, 
is  at  fair  market  value. 

Fifth.  Individual  Retirement  Accounts — The  deduction  for  retire- 
ment savings  is  to  be  available  for  taxable  years  beginning  after 
December  31, 1974. 

Sixth.  Contributions  for  the  self-employed — In  general,  the  amend- 
ments with  respect  to  H.R.  10  plans  are  to  apply  to  taxable  years 
beginning  after  December  31,  1973.  The  rule  with  respect  to  the 
$100,000  contribution  base  limitation  is  to  apply  to  taxable  years 
beginning  after  December  31,  1975,  or,  if  earlier,  the  first  year  in 
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which  contributions  under  the  plan  exceed  the  deductible  contribu- 
tion limits  of  present  law.  The  rules  facilitating  the  use  of  denned 
benefit  plans  for  the  self-employed  are  to  apply  to  taxable  years  be- 
ginning after  December  31,  1975.  The  rules  with  respect  to  excess 
contributions  are  to  apply  to  contributions  made  in  taxable  years  be- 
ginning after  December  31,  1975,  and  the  rules  with  respect  to  pre- 
mature distributors  are  to  apply  to  distributions  made  in  taxable 
37ears  beginning  after  December  31,  1975.  The  rule  permitting  with- 
drawal of  voluntary  contributions  by  owner-employees  is  to  apply  to 
taxable  years  ending  after  the  date  of  enactment. 

Seventh.  Plan  termination  insurance — Under  the  conference  agree- 
ment, benefits  payable  by  single-employer  plans  are  insured  with 
respect  to  plans  terminated  after  June  30,  1974.  Employers  do  not, 
however,  incur  contingent  liability  coverage  for  plans  terminating 
between  June  30, 1974,  and  the  date  of  enactment. 

With  respect  to  multiemployer  plans,  benefits  generally  are  not 
covered  for  plans  terminating  before  January  1,  1978.  However,  the 
corporation  may,  in  its  discretion,  cover  the  benefits  of  multiemployer 
plans  that  had  been  maintained  for  five  years  prior  to  a  termination 
after  the  date  of  enactment,  if  the  Corporation  determines  that  this 
coverage  will  not  jeopardize  the  coverage  of  multiemployer  plans  ter- 
minating after  December  31, 1977,  and  the  Corporation  may  in  its  dis- 
cretion cover  the  benefits  for  certain  nonqualified  multiemployer  plans 
before  January  1,  1978,  if  they  meet  certain  specified  standards. 

Premiums  for  contingent  employer  liability  insurance  arranged  by 
the  Corporation  may  be  collected  within  3  years  of  date  of  enactment. 
Coverage  under  such  contingent  liability  insurance  will  commence 
after  5  years  payment  of  premiums. 

IV.    MAJOR    ISSUES    IN    CONFERENCE 

Sound  and  attainable  legislation  is  the  product  of  compromise.  Al- 
though both  the  Senate  and  House  pension  bills  were  comprehensive 
in  scope  and  provided  similar  guarantees  and  safeguards,  there  were 
important  distinguishing  features  of  both  bills  that  required  resolu- 
tion in  conference.  In  numerous  instances,  the  Senate  position  pre- 
vailed ;  in  other  cases  the  House  view  was  accepted,  and  in  still  other 
areas  concepts  from  both  bills  were  combined  into  new,  more  satisfac- 
tory provisions.  While  a  complete  review  of  these  revisions  is  con- 
tained in  the  joint  explanatory  statement  of  the  conferees  committee, 
here  are  some  highlights : 

VESTING 

The  Senate  accepted  the  three  vesting  alternatives  contained  in 
the  House  bill  but  succeeded  in  modifying  the  rule  of  45  so  that  any 
worker  with  10  years  of  service  would  have  to  be  vested  50  percent 
regardless  of  his  age.  Nonetheless,  because  of  our  concern  that  even  the 
modified  rule  of  4  might  lead  to  difncult-to-prove  discrimination 
against  the  hiring  of  older  workers,  or  that  100-percent  vesting  after 
10  years — so  called  cliff  vesting — might  frustrate  medium-service 
workers  from  obtaining  vested  benefits,  the  conference  agreement  spe- 
cifically directs  the  Joint  Pension  Task  Force  established  under  the  bill 
to  gather  evidence  on  the  operation  of  these  vesting  rules  in  practice 
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to  determine  whether  they  adequately  fulfill  the  needs  of  the  Nation's 
work  force.  Naturally,  we  also  expect  the  Departments  of  Labor 
and  Treasury  to  assist  in  this  matter  since  they  are  likely  to  have 
firsthand  knowledge  regarding  complaints  of  inadequacy  or  abuse. 

In  addition,  the  Senate  succeeded  in  eliminating  House  provisions 
which  would  have  reduced  all  vesting  by  50  percent  during  the  first 
year  after  the  effective  date  of  the  vesting  provisions,  which  would 
have  permitted  plans  to  retroactively  decrease  vested  rights  of  work- 
ers, and  which  would  have  permitted  indefinite  delays  in  certain  cases 
for  reaching  compliance  with  the  vesting  requirements. 

JOINT    AND    SURVIVOR    ANNUITIES 

The  Senate  accepted  the  House  provision  permitting  a  prenormal 
retirement  survivor's  benefit  while  reducing  eligibility  for  survivor's 
benefits  from  a  5-year  to  a  1-year  marriage  requirement. 

ACTUARIES 

Both  the  Senate  and  House  bills  established  similar  qualification 
procedures  for  actuaries,  the  Senate  bill  leaving  it  primarily  to  regu- 
lations while  the  House  bill  provided  more  specific  guidelines.  In  gen- 
eral, the  House  version  was  accepted ;  however,  the  Senate  succeeded  in 
deleting  a  "grandfather"  provision  in  the  House  bill  that  would  have 
permitted  qualification  of  individuals  as  actuaries  based  solely  on  a 
showing  of  experience  in  the  "administration"  of  plans. 

This  criterion  was  felt  insufficient  in  light  of  the  new  funding,  plan 
termination  insurance,  and  reporting  requirements  which  will  demand 
a  higher  degree  of  actuarial  competence.  While  this  still  means  that, 
at  least  initially,  not  all  plans  will  require  the  services  of  persons  with 
the  highest  level  of  actuarial  skills,  both  the  Secretaries  of  Labor  and 
Treasury  will  have  the  obligation  to  review  periodically  the  adequacy 
of  services  performed  by  actuaries  enrolled  to  practice  under  the  law, 
and  to  require  an  individual  to  upgrade  his  level  of  actuarial  skills 
if  the  Secretaries  believe  that  is  the  way  to  assure  that  the  individual 
will  discharge  satisfactorily  his  obligations  under  the  law.  Moreover, 
with  respect  to  individuals  enrolled  as  actuaries  on  a  temporary  basis 
be.fore  January  1, 1976,  who  do  not  meet  the  highest  standards  of  edu- 
cation and  training,  the  Secretaries  could  require  the  posting  of  a  bond 
or  similar  form  of  indemnity  in  order  to  safeguard  the  interests  of 
participants  and  beneficiaries. 

FIDUCIARY   RESPONSIBILITY 

One  of  the  major  points  of  contention  between  the  Senate  and  House 
conferees  was  the  degree  to  which  party-in-interest  transactions  by 
plan  fiduciaries  should  be  barred.  The  House  bill  would  have  barred 
such  transactions  only  if  they  were  not  for  adequate  consideration. 
The  Senate  bill — with  certain  limited  statutory  exemptions — barred 
such  transactions  outright  unless  the  plan  received  a  variation  .from 
the  Secretaries  of  Labor  and  Treasury  permitting  such  a  transaction 
in  the  interests  of  plan  participants  and  beneficiaries. 
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The  Senate  position  prevailed  and  the  bill  is  now  universally  re- 
garded as  having  closed  what  otherwise  would  have  been  a  major  loop- 
hole in  the  Federal  effort  to  protect  the  integrity  of  employee  pen- 
sion and  welfare  funds  against  "raiding"  by  insiders. 

PORTABILITY 

One  of  the  major  concessions  made  by  the  Senate  was  the  removal 
of  the  voluntary  central  portability  fund  concept  from  the  bill  and  the 
substitution  of  voluntary  portability  through  the  means  of  individual 
retirement  accounts,  with  actuarial  assistance  from  the  Secretary  of 
Labor.  I  was  disappointed  that  the  central  portability  concept  was  not 
approved  by  the  conferees  but  at  the  same  time  gratified  that  some 
recognition  of  the  need  to  make  a  start  on  portability  was  given  by  the 
conferees.  I  should  also  note  that  the  conference  agreement  directs  the 
joint  pension  task  force  to  study  further  the  feasibility  of  a  portability 
fund  and,  at  least  from  my  point  of  view,  I  regard  this  as  a  priority 
item  since  the  needs  of  younger,  more  mobile  workers  can,  in  my 
opinion,  only  be  met  adequately  by  providing  the  apparatus  of  a  cen- 
tral fund.  Such  a  central  fund  would  relieve  both  employers  and 
individual  workers  of  recordkeeping  problems,  would  provide  com- 
petent actuarial  guidance  on  a  more  systematic  basis  with  respect  to 
the  transfer  of  vested  rights  when  workers  change  jobs,  and  would 
provide  generally  greater  assurance  of  investment  safety  of  workers' 
funds  than  would  the  individual  retirement  account  concept.  The 
elimination  of  the  central  portability  fund  does  not  represent  a  fatal 
deficiency  in  the  conference  agreement  but  it  does  mean  that  more 
vigorous  steps  will  be  required  in  the  future  to  assist  workers  in  ob- 
taining the  maximum  degree  of  protection  within  the  context  of  a 
voluntary  private  pension  system. 

PLAN   TERMINATION   INSURANCE 

As  indicated  previously,  Senate  provisions  predominate  in  the  con- 
ference agreement  on  plan  termination  insurance.  Probably  one  of  the 
most  difficult  problems  confronted  by  the  conferees  was  the  selection 
of  effective  dates  for  the  insurance  program,  and  here  both  Senate  and 
House  conferees  worked  diligently  to  arrange  a  structure  of  effective 
dates  that  would  bring  the  insurance  protection  generally  into  effect 
as  quickly  as  possible.  This  was  done  in  recognition  of  the  fact  that 
depressed  economic  conditions  in  certain  regions  created  the  possibility 
that  a  number  of  plans  were  in  critical  straits  and  were  terminating 
or  were  likely  to  do  so  imminently.  Lack  of  immediate  protection  for 
beneficiaries  in  these  cases  involved  workers  who  had  earned  or  were 
drawing  pensions  notwithstanding  the  new  provisions  of  the  bill  which 
have  a  delayed  effective  date. 

This  insurance  coverage  will  be  available  for  single  employer  plans 
terminating  as  of  July  1  of  this  year,  and  discretion  is  provided  to 
cover  multiemployer  plans  that  terminate  prior  to  the  mandatory 
coverage  date  of  January  1,  1978.  In  order  to  accomplish  these  pur- 
poses, it  was  necessary  to  afford  the  Pension  Benefit  Insurance  Corpo- 
ration emergency  authority  to  institute  insurance  protection  on  a 
"crash"  basis  and  the  Labor  Department  has  provided  invaluable 
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assistance  in  recommending  procedures  that  would  expedite  the 
handling  of  terminations  during  this  period.  Naturally,  the  institution 
of  "crash"  procedures  during  the  startup  of  a  new  and  untried  program 
is  bound  to  create  some  administrative  difficulties,  but  the  conferees 
expect  the  fullest  cooperation  from  employers,  trade  unions,  plan 
administrators  and  others  in  this  connection.  Evidence  that  plan 
terminations  were  purposely  triggered  to  manipulate  the  insurance 
provisions  to  the  advantage  of  the  employer  will  constitute  grounds 
for  disallowing  insurance  coverage  and  to  the  extent  that  benefit  rights 
of  workers  have  been  impaired  thereby,  the  employer  and  plan  admin- 
istrator will  be  subject  to  civil  suit  for  damages  by  reason  of  section 
414(b)(3)  which  imposes  fiduciary  obligations  in  this  regard.  In 
short,  there  must  be  a  valid  business  purpose  underlying  the  plan 
termination. 

In  view  of  the  relatively  minor  incidence  of  multiemployer  plan 
terminations  the  conferees  determined  to  delay  mandatory  coverage 
of  multiemployer  plan  terminations  until  January  1, 1978,  but  to  com- 
mence premium  payments  by  such  plan  as  of  date  of  enactment  to 
build  up  reserves  in  the  event  the  Pension  Benefit  Guaranty  Corpora- 
tion extends  discretionary  coverage  prior  to  that  date.  It  is  to  be  ex- 
pected that  this  discretionary  coverage  will  be  extended  fully  to  pro- 
tect employees  benefits  in  multiemployer  plans. 

The  conferees  had  no  intention  whatsoever  of  treating  workers  in 
these  plans  as  "second-class  citizens"  and  are  determined  that  benefits 
be  fully  protected  to  the  statutory  limits  regardless  of  the  type  of  plan 
involved.  In  this  connection,  the  situation  of  "partial  termination"  of 
a  multiemployer  plan  created  by  withdrawal  of  a  substantial  contrib- 
uting employer  or  employers  must  be  rectified.  In  my  own  State,  this 
precise  situation  existed  with  respect  to  the  Rheingold  Brewery  plant 
in  Brooklyn  and  but  for  the  intervention  of  outside  financial  assist- 
ance, many  employees  would  have  lost  their  pension  benefits.  In  exer- 
cising its  discretionary  authority  to  cover  partial  terminations,  it  is  to 
be  emphasized  that  the  decision  to  provide  insurance  does  not  rest 
solely  on  affirmative  action  by  the  plan,  but  may  be  instituted  by  the 
corporation  itself,  and  that  the  provisions  concerning  employer  lia- 
bility are  applicable  to  any  termination — partial  or  otherwise — of  a 
multiemployer  plan  covered  under  discretionary  authority. 

DISCLOSURE 

The  principal  difference  between  the  Senate  and  House  bills  in  the 
area  of  disclosure  and  reporting  was  the  House  bill's  restrictions  on  the 
Secretary  of  Labor's  authority  to  prescribe  forms  for  information  and 
data  required  by  law  to  be  filed  with  the  Department  of  Labor  and 
made  available  to  the  public.  This  somewhat  anomalous  withdrawal  of 
authority  which  had  existed  for  over  10  years  under  the  Welfare  and 
Pension  Plans  Disclosure  Act  was  rectified  in  conference.  The  confer- 
ence agreement,  which  provides  full  authority  to  the  Secretary  of 
Labor  to  prescribe  forms — except  in  the  areas  of  accountant's  and 
actuaries  statements  and  plan  booklets — is  to  be  interpreted  in  a  mean- 
ingful way.  The  fact  that  accountants  or  actuaries  are  or  may  be  re- 
quired to  furnish  a  statement  covering  data  which  also  appears  in 
greater  detail  as  part  of  the  reports  furnished  by  plan  administrators 
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is  not  to  be  construed  as  a  limitation  on  the  Secretary  of  Labor's  au- 
thority to  prescribe  forms  or  additional  schedules  necessary  to  carry 
out  the  purposes  of  the  act. 

In  addition,  with  respect  to  reports  required  to  be  supplied  to  the 
Treasury  Department  for  transmission  to  Social  Security  and  to  par- 
ticipants concerning  their  benefit  rights,  the  conferees  accepted  a 
House  provision  permitting  regulations  to  establish  the  extent  to  which 
multiemploj'er  plans  would  have  to  comply  with  these  requirements. 
This  differential  treatment  was  established  in  light  of  practical 
burdens  encountered  by  multiemployer  plans  with  large  numbers  of 
participants  who  move  rapidly  from  one  contributing  employer  to  an- 
other or  whose  status  cannot  be  ascertained  with  certainty  due  to  their 
temporary  absences  from  covered  employment.  Xonetheless.  the  pur- 
pose of  leaving  such  reporting  to  regulation  is  not  to  relieve  such 
plans  from  reporting  altogether,  but  rather  to  permit  the  adoption 
of  alternative  methods  of  reporting  which  are  more  practical  in  light 
of  the  specific  problems  referred  to  above. 

INVESTIGATIONS 

The  Senate  bill  contained  authority  for  the  Secretary  of  Labor  to 
conduct  an  "on-the-spot''  audit  of  plan  books  and  records  but  restricted 
such  audits  to  no  more  than  once  annually  unless  the  Secretary  had 
reasonable  cause  to  believe  there  was  a  violation  of  law.  The  House 
bill  contained  no  authority  for  "spot"  audits  and  restricted  the  Sec- 
retary's authority  to  investigate  upon  a  showing  of  reasonable  cause 
to  believe  a  violation  of  law  was  involved.  Further,  the  House  bill 
precluded  the  Secretary  from  entering  premises  of  the  plan  unless 
he  had  reasonable  cause  to  believe  a  violation  of  law  existed. 

House  conferees  were  willing  to  agree  to  permitting  the  Secretary 
to  conduct  a  "spot"  audit  of  plan  books  and  records  no  more  than  once 
annually,  but  were  unwilling  to  permit  such  an  inspection  to  take 
place  on  the  premises  of  the  plan  unless  the  Secretary  had  reasonable 
cause  to  believe  there  was  a  violation. 

In  other  words,  the  House  insisted  that  such  ''spot"  audits  could 
only  take  place  by  producing  the  books  and  records  at  the  Secretary's 
offices.  Such  an  approach  would  have  produced  needless  burdens  and 
expense  on  plan  administrators  and  could  also  have  led  to  frustration 
of  the  prophylactic  purpose  behind  "spot''  audits.  Accordingly,  at  my 
suggestion,  House  conferees  accepted  a  modification  which  would  per- 
mit the  Secretary  to  conduct  "spot"  audits  on  the  premises  of  the 
plan — without  reasonable  cause  to  believe  a  violation  of  law  exists — 
if  such  audit  is  carried  out  pursuant  to  a  previous  agreement  with  the 
plan. 

So  as  to  clarify  the  legislative  history  on  this  point,  it  should  be 
made  clear  that  in  order  to  carry  out  the  purposes  of  the  act,  the  Sec- 
retary may  insist  on  such  agreements  as  a  condition  of  any  exemption 
or  variation  he  is  authorized  to  grant — either  independently  or  to- 
gether with  the  Secretary  of  the  Treasury — or  as  a  condition  of  any 
compliance  agreement  he  may  enter  into  for  purposes  of  settling  any 
cause  of  action  he  has  brought  or  could  have  brought  absent  such  com- 
pliance agreement.  In  addition,  it  is  my  judgment  that  the  refusal  of 
any  plan  fiduciary — acting  for  himself  or  on  instructions  of  others — 
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to  permit  the  Secretary  to  conduct  a  "spot"  audit  on  the  premises  of 
the  plan  at  reasonable  times,  thus  burdening  the  plan  with  the  addi- 
tional expense  of  producing  its  books  and  records  at  the  offices  of  the 
Secretary,  would  constitute  a  breach  of  fiduciary  responsibility  under 
section  404  of  the  conference  substitute,  with  respect  to  which  both  the 
Secretary  and  participants  and  beneficiaries  would  have  remedies 
under  section  502. 

ARBITRATION   OF  BENEFIT  CLAIMS 

The  Senate  bill  provided  that  each  plan  was  to  incorporate  a  proce- 
dure for  arbitration  of  benefit  claim  disputes  between  the  plan  and 
participants  and  beneficiaries.  The  House  bill  contained  no  compa- 
rable provision.  House  conferees  were  opposed  to  the  Senate  provi- 
sion on  grounds  it  might  be  too  costly  to  plans  and  a  stimulant  to 
frivolous  benefit  disputes,  and  at  their  insistence  it  was  dropped  in 
conference.  I  regret  this  decision  since  I  believe  the  Senate  bill  would 
have  provided  a  relatively  inexpensive  way  for  the  resolution  of  minor 
benefit  disputes  for  the  many  participants  and  beneficiaries  who  lack 
the  resources  to  pursue  their  claims  through  the  courts.  Nevertheless, 
I  am  encouraged  that  the  conferees  agreed  to  direct  the  Joint  Pension 
Task  Force  to  study  the  feasibility  of  this  approach  further,  and  by 
the  acceptance  of  provisions  contained  in  the  original  Williams- Javits 
bill  that  would  require  a  full  and  fair  claims  procedure — section  503 — 
as  well  as  the  provisions  authorizing  the  Secretary  of  Labor  to  enforce 
benefits  denied  in  violation  of  law — section  502(b). 

INDIVIDUAL    RETIREMENT    ACCOUNTS 

As  indicated  earlier,  generally  there  was  not  much  difference  be- 
tween Senate  and  House  provisions  in  this  regard  except  the  Senate 
restricted  the  annual  tax  reduction  to  15  percent  of  earned  income  or 
$1,500,  whichever  was  the  lesser,  while  the  House  limits  were  20  per- 
cent of  earned  income  or  $1,500,  whichever  was  the  lesser.  While  the 
conferees  adopted  the  Senate  approach  on  limitations,  there  were  a 
number  of  improvements  made  by  the  House  bill  which  were  also 
accepted.  Among  these  is  a  House  provision  authorizing  unions  to 
establish  individual  retirement  accounts  for  their  members. 

It  is  my  understanding  that  where  a  union  currently  sponsors  a 
plan  for  its  members  financed  exclusively  from  assessments  levied  on 
the  membership,  that  all  or  part  of  the  contributions  made  by  the 
members  through  such  assessments  may  qualify  as  an  individual  retire- 
ment account  deduction  if,  subject  to  regulations  of  the  Secretary  of 
Treasury  or  his  delegate,  the  plan  is  modified  so  as  to  permit  a  deter- 
mination as  to  what  amounts  paid  by  the  member  could  be  treated 
as  properly  allocable  to  an  individual  retirement  savings  component 
of  the  plan. 

In  addition,  it  should  be  noted  that  individuals  not  admitted  to 
membership  in  an  employer  plan — because  of  failure  to  satisfy  the 
participation  requirements  or  other  legally  valid  reasons — are  entitled 
to  establish  individual  retirement  accounts,  although,  as  the  joint 
explanatory  statement  of  the  conferees  indicates,  this  result  in  no 
way  affects  the  coverage  requirements  pertaining  to  qualified  plans. 
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JURISDICTION 

One  of  the  thornier  problems  confronted  by  the  conferees  was  the 
question  of  arranging  a  workable  administrative  and  enforcement 
structure  that  would  incorporate  the  historic  role  of  the  Internal  Reve- 
nue Service  with  respect  to  qualified  plans  as  well  as  the  broader  role 
visualized  for  the  Labor  Department  in  terms  of  safeguarding  the  in- 
terests of  participants  and  beneficiaries  and  applying  its  expertise  in 
connection  with  collectively  bargained  plans  and  matters  impinging 
on  the  field  of  labor  relations.  By  carefully  assigning  specific  functions 
to  each  agency,  the  Senate  bill  tended  to  create  a  dominant  role  for 
each  agency  and  minimize  the  degree  of  overlapping.  The  House  bill, 
on  the  other  hand,  created  extensive  overlapping  by  assigning  dupli- 
cate functions,  particularly  in  the  areas  of  participation,  vesting,  and 
funding,  to  both  the  IRS  and  the  Labor  Department.  However,  unlike 
the  Senate  bill,  the  House  bill  made  a  deliberate  effort  to  solidify  and 
mutualize  the  labor  and  tax  interest  in  pension  plans  by  adopting  com- 
parable labor  and  tax  titles  to  the  bill. 

The  final  conference  agreement  represents  an  effort  to  adopt  the 
framework  of  the  House  bill  while  also  adopting  the  Senate  approach 
of  clearly  defining  the  dominant  roles  of  each  agency.  Very  generally, 
IRS  plays  the  dominant  role  in  the  initial  stage  of  qualifying  a  plan 
and  administering  the  participation,  vesting,  and  funding  standards. 
The  Secretary  of  Labor  takes  the  dominant  role  in  protecting  the  inter- 
ests of  participants  and  beneficiaries  in  this  connection  and  also  in  the 
subsequent  compliance  stage.  The  Secretary  of  Labor  is  also  given  a 
precise  regulatory  role  with  regard  to  certain  aspects  of  participation, 
vesting,  and  funding  which  are  impressed  with  a  collective-bargaining 
or  labor  interest.  In  addition,  the  Secretary  of  Labor  is  provided  the 
dominant  administrative  and  enforcement  role  in  the  areas  of  disclos- 
ure and  fiduciary  standards,  but  with  respect  to  prohibited  transac- 
tions— as  well  as  certain  matters  relating  to  qualification  of  actuaries — 
there  is  to  be  what  is  tantamount  to  joint  regulation. 

Obviously,  such  an  elaborate  interweaving  of  jurisdiction  will  re- 
quire the  utmost  cooperation  and  coordination  between  the  two  agencies 
in  order  to  avoid  exposing  the  plans  to  unjustified  administrative  bur- 
dens. This  is  particularly  true  in  such  areas,  for  example,  as  prohibited 
transactions,  where  the  two  agencies  share  responsibilities  and  where 
the  tax  interest  in  voiding  a  particular  transaction  may  not  be  identi- 
cal to  the  labor  interest  or  vice  versa.  In  order  to  avoid  "shopping"  for 
opinions  by  plans  as  well  as  to  minimize  uncoordinated  applications  of 
the  prohibited  transaction  rules,  both  agencies  should  give  careful  con- 
sideration to  the  recommendation  of  the  conferees  for  establishing  ad- 
ministratively a  joint  board  which  could  provide  "one-stop"  service  in 
this  connection. 

PREEMPTION    OF    STATE   LAW 

Both  House  and  Senate  bills  provided  for  preemption  of  State  law, 
but — with  one  major  exception  appearing  in  the  House  bill — defined 
the  perimeters  of  preemption  in  relation  to  the  areas  regulated  by  the 
bill.  Such  a  formulation  raised  the  possibility  of  endless  litigation 
over  the  validity  of  State  action  that  might  impinge  on  Federal  regu- 
lation, as  well  as  opening  the  door  to  multiple  and  potentially  conflict- 
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ing  State  laws  hastily  contrived  to  deal  with  some  particular  aspect  of 
private  welfare  or  pension  benefit  plans  not  clearly  connected  to  the 
Federal  regulatory  scheme. 

Although  the  desirability  of  further  regulation — at  either  the  State 
or  Federal  level — undoubtedly  warrants  further  attention,  on  balance, 
the  emergence  of  a  comprehensive  and  pervasive  Federal  interest  and 
the  interests  of  uniformity  with  respect  to  interstate  plans  required — 
but  for  certain  exceptions — the  displacement  of  State  action  in  the  field 
of  private  employee  benefit  programs.  The  conferees — recognizing 
the  dimensions  of  such  a  policy — also  agreed  to  assign  the  Congres- 
sional Pension  Task  Force  the  responsibility  of  studying  and  evalu- 
ating preemption  in  connection  with  State  authorities  and  reporting 
its  findings  to  the  Congress.  If  it  is  determined  that  the  preemption 
policy  devised  has  the  effect  of  precluding  essential  legislation  at  either 
the  State  or  Federal  level,  appropriate  modifications  can  be  made. 

In  view  of  Federal  preemption.  State  laws  compelling  disclosure 
from  private  welfare  or  pension  plans,  imposing  fiduciary  require- 
ments on  such  plans,  imposing  criminal  penalties  on  failure  to  con- 
tribute to  plans — unless  a  criminal  statute  of  general  application — 
establishing  State  termination  insurance  programs,  et  cetera,  will  be 
superseded.  It  is  also  intended  that  a  body  of  Federal  substantive  law 
will  be  developed  by  the  courts  to  deal  with  issues  involving  rights  and 
obligations  under  private  welfare  and  pension  plans. 

At  the  same  time,  the  Secretary  of  Labor  is  authorized  to  enter  into 
agreements  with  officials  of  State  agencies  to  assist  him  in  the  per- 
formance of  his  functions  under  the  conference  substitute,  which  could 
include  arrangements,  for  example,  for  auditing  specific  plans  or 
assisting  in  the  collection  and  monitoring  of  required  plan  data. 

PERSONAL   LIABILITY   INSURANCE    FOR   TRUSTEES 

The  conferees  decided  to  include  a  provision  permitting  either  the 
employer,  the  union,  the  plan  or  the  trustee  himself  to  purchase  in- 
surance covering  the  personal  liability  of  a  trustee  in  the  event  of  a 
trustee's  breach  of  fiduciary  responsibility.  However,  the  conferees 
qualified  the  purchase  of  such  insurance  by  the  plan  by  requiring  that 
the  insurance  policy  permit  recourse  against  the  trustee  by  the  carrier 
in  the  event  of  a  claim  involving  a  breach  by  the  trustee.  The  purpose 
of  this  qualification  is  to  spare  the  plan — and  its  participants  and 
beneficiaries — the  expense  of  exorbitant  premiums  in  the  absence  of 
recourse  provisions.  There  is  no  justification  whatsoever  for  plan  par- 
ticipants and  beneficiaries  having  to  shoulder  the  burden  of  subsidiz- 
ing breaches  of  fiduciary  responsibility  committed  by  their  trustees. 

Some  concern  has  been  expressed  that  this  provision  might  inhibit 
employer  or  union  representatives  from  serving  as  trustees,  however, 
similar  provisions  have  existed  under  the  bonding  requirements  of  the 
Welfare  and  Pension  Plans  Disclosure  Act  since  1962  without  any  ad- 
verse effect.  In  any  event,  it  is  highly  doubtful  that  persons  unwilling 
to  accept  full  fiduciary  responsibility  should  serve  in  positions  of  trust 
and,  quite  obviously,  nonrecourse  policies  of  insurance  can  be  pur- 
chased by  the  employer  or  union  involved  without  shifting  the  eco- 
nomic burden  to  the  participants  and  beneficiaries. 
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SUSPENSION    OF   RETIREMENT   PAYMENTS 

I  should  note  that  the  conferees  adopted  a  provision  which  permits 
a  plan,  subject  to  regulations  of  the  Secretary  of  Labor,  to  suspend  the 
payment  of  retirement  benefits  when  an  individual  retiree  returns  to 
work  covered  by  the  plan.  The  purpose  of  this  limited  exception  to 
what  is  generally  a  rule  precluding  divestiture  of  vested  benefits  is  to 
protect  unions  against  undercutting  of  wage  scales  and  the  additional 
expense  generated  by  the  need  to  subsidize  retirement  benefits  for  those 
who  have  left  the  work  force  as  well  as  retirement  benefits  for  those 
continuing  to  work — if  such  a  course  was  required. 

I  should  like  to  emphasize  that  regulations  of  the  Secretary  should 
protect  retirees  against  mechanical  suspension  of  their  benefits  because 
of  their  desultory  reemployment  in  the  industry  or  other  de  minimis 
reemployment  contacts.  The  purpose  of  the  suspension  rule  is  to  pro- 
tect the  legitimate  interests  of  the  union  with  respect  to  those  persons 
who  have  really  not  retired  and  not  to  penalize  retirees  where,  on 
balance,  the  interests  of  the  union  are  not  adversely  affected  to  a  sub- 
stantial degree.  Thus,  we  expect  the  Secretary  to  erect  a  "rule  of 
reason"  to  govern  that  period  of  a  retiree's  reemployment  which  would 
warrant  suspension  of  benefits  so  as  to  avoid  harsh  results. 

TRIBUTE    TO    COLLEAGUES    AND    STAFF 

Mr.  President,  the  development  of  the  landmark  pension  reform 
bill,  was  the  result  of  dedicated  efforts  by  many  Senators  and  staff 
experts.  All  the  members  of  the  Senate  Labor  Committee  played  a 
vital  part  in  contributing  to  the  final  passage  of  this  legislation  and 
American  workers  should  be  gratified  to  have  such  responsive  and 
responsible  representatives  working  on  their  behalf.  The  members  of 
the  Senate  Labor  Committee  who  participated  in  the  formulation  of 
the  original  Williams- Javits  bill — the  bill  which  led  to  the  final  Senate- 
House  conference  report — are  Senator  Harrison  A.  Williams,  Demo- 
crat of  New  Jersey,  chairman;  and  Senators  Jennings  Randolph, 
Democrat  of  West  Virginia;  Claiborne  Pell.  Democrat  of  Rhode 
Island;  Edward  M.  Kennedy,  Democrat  of  Massachusetts;  Gaylord 
Nelson,  Democrat  of  Wisconsin;  Walter  F.  Mondale,  Democrat  of 
Minnesota ;  Thomas  F.  Eagleton,  Democrat  of  Missouri ;  Alan  Crans- 
ton, Democrat  of  California ;  Harold  E.  Hughes,  Democrat  of  Iowa ; 
William  D.  Hathaway,  Democrat  of  Maine ;  Jacob  K.  Javits,  Republi- 
can of  New  York;  Peter  H.  Dominick,  Republican  of  Colorado;  Rich- 
ard S.  Schweiker,  Republican  of  Pennsylvania ;  Robert  Taft,  Jr.,  Re- 
publican of  Ohio;  J.  Glenn  Beall,  Jr.,  Republican  of  Maryland;  and 
Robert  T.  Stafford,  Republican  of  Vermont. 

Special  recognition  is  also  due  to  the  members  of  the  Senate  Finance 
Committee  whose  cooperation  and  participation  in  merging  the  tax 
provisions  of  the  Senate  Finance  Committee  bill  with  the  Senate 
Labor  Committee  bill  was  indispensable  to  the  final  attainment  of 
pension  reform.  Major  credit  is  due  to  Senators  Russell  B.  Long, 
Democrat  of  Louisiana;  Gaylord  Nelson,  Democrat  of  Wisconsin; 
Lloyd  Bentsen,  Democrat  of  Texas;  Wallace  F.  Bennett,  Republican 
of  Utah;  and  Carl  T.  Curtis,  Republican  of  Nebraska — especially 
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Senator  Nelson,  who  as  chairman  of  the  Pension  Subcommittee  of  the 
Finance  Committee  did  a  marvelous  job  in  shepherding  the  legislation 
through  the  Finance  Committee,  Senator  Bentsen,  who  was  so  vigorous 
in  promoting  comprehensive  pension  reform  on  behalf  of  the  Senate 
Finance  Committee,  and  Senator  Car]  Curtis,  who  was  tireless  in 
successfully  advocating  the  adoption  of  individual  retirement  saving 
accounts  for  workers  lacking  private  pension  coverage  for  the  self- 
employed. 

In  addition,  a  special  debt  of  gratitude  is  owed  to  Senators  Robert 
P.  Griffin,  Republican  of  Michigan,  and  Vance  Hartke,  Democrat  of 
Indiana,  for  their  long-standing  advocacy  and  support  of  pension 
reform  legislation.  Senator  Griffin  was  the  author  of  a  number  of 
pension  reform  bills  and  testified  effectively  for  the  adoption  of  pen- 
sion reform.  Senator  Hartke  was  the  original  sponsor  of  a  plan  termi- 
nation insurance  bill  and  that  bill  served  as  the  model  for  the  final 
legislation  in  this  area  which  resulted. 

On  the  House  side  monumental  efforts  were  made  by  Congressman 
John  H.  Dent,  of  Pennsylvania,  chairman  of  the  House  Labor  Sub- 
committee and  long  a  champion  for  effective  pension  reform.  Similarly 
the  minority  members  of  the  House  Labor  Committee,  John  Erlenborn, 
of  Illinois,  and  Herman  T.  Schneebeli,  of  Pennsylvania,  of  Ways  and 
Means  were  indefatigable  in  their  support  and  encouragement  for 
pension  reform  legislation.  Also,  a  fantastic  job  was  done  by  the  acting 
chairman  of  the  House  Ways  and  Means  Committee,  Congressman  Al 
Ullman,  Democrat  of  Oregon. 

The  roster  of  Congressmen  who  were  most  active  in  participating  in 
this  great  legislative  effort  were  Frank  Thompson,  Democrat  of  New 
Jersey ;  Phillip  Burton,  Democrat  of  California ;  Albert  Quie,  Repub- 
lican of  Minnesota;  Ronald  A.  Sarasin,  Republican  of  Connecticut; 
James  Burke,  Democrat  of  Massachusetts;  Dan  Rostenkowski,  Demo- 
crat of  Illinois;  Harold  Collier,  Republican  of  Illinois;  Joel  T. 
Broyhill,  Republican  of  Virginia;  and  Congresswoman  Martha 
Griffiths,  Democrat  of  Michigan. 

And  a  special  commendation  is  due  to  the  chairman  on  the  House 
Labor  and  Education  Committee,  Carl  Perkins,  Democrat  of  Ken- 
tucky, who  saw  to  it  that  this  legislation  received  the  high  priority 
it  deserved. 

No  words  of  praise  are  sufficient  to  adequately  describe  the  remark- 
able staff  work  involved  in  the  writing  of  this  legislation.  As  we  all 
know,  the  staff  members  are  the  unsung  heroes  and  when  it  came  to 
such  complex  legislation  as  this  they  performed  magnificently.  I 
would  like  to  pay  a  special  tribute  to  Mike  Gordon,  minority  counsel 
of  the  Senate  Labor  Committee,  who  led  the  team  superbly,  and  the 
staff  members  associated  with  him — Nancy  Shakman,  Steve  Holtz- 
man,  Chris  Randolph,  Ellen  Wessler,  and  Suzanne  Marciano. 

Also  I  would  like  to  give  very  special  credit  to  Frank  Cummings 
former  counsel  to  the  minority  of  the  Senate  Labor  Committee,  who 
will  take  a  place  in  the  history  of  labor  for  having  developed  the  origi- 
nal legislation  I  proposed  on  this  subject;  and  to  Gene  Truttleman 
also  a  former  counsel  for  his  great  help. 

In  addition,  a  word  of  thanks  for  the  efforts  of  the  following  staff 
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members:  Dave  Marston,  Senator  Schweiker;  Roger  King,  Senator 
Taf t ;  and  Joe  Carter,  Senator  Beall. 

The  majority  staff  members  of  the  Senate  Labor  Committee  also 
performed  in  a  superlative  manner,  and  both  minority  and  majority 
worked  closely  together  with  the  highest  degree  of  professional  com- 
petence. I  would  like  to  pay  special  tribute  to  Bob  Nagle,  former  gen- 
eral counsel  of  the  Senate  Labor  Committee,  whose  leadership  and 
legal  talents  were  crucial  to  the  final  push  on  this  legislation.  Both 
the  chairman  and  I  will  miss  him  sorely  and  I  wish  him  the  very  best 
in  his  private  law  practice.  Also,  Mario  Noto,  staff  director,  and  Mike 
Schoenenberger  made  great  contributions  and  their  devotion  and  dedi- 
cation were  in  evidence  all  along  the  way. 

On  the  Finance  Commitee,  Bob  Willan  and  Mike  Stern  worked 
long  hard  hours,  as  did  David  Allen,  staff  assistant  to  Senator  Bentsen, 
and  Richard  Fay,  legislative  assistant  to  Senator  Nelson.  All  of  them 
rendered  invaluable  assistance. 

Four  members  of  the  Senate  and  House  Legislative  Counsel  Offices 
deserve  special  recognition  for  their  exceptional  competence  at  draft- 
ing a  very  complex  bill.  They  are  Lloyd  G.  Ator,  Jr.,  Danny  H.  Mur- 
ray, Robert  Nordhous,  and  Pope  Barrow. 

One  of  the  most  superb  staff  jobs  I  have  ever  seen  was  that  of  Larry 
Woodworth,  the  staff  director  of  the  remarkable  Joint  Committee  on 
Internal  Revenue  Taxation.  To  him  we  owe  an  enormous  debt  of  grati- 
tude for  his  exceptional  skill  in  organizing  and  coordinating  a  highly 
complex  enterprise.  The  following  members  of  his  staff  performed 
brilliantly :  James  Billinger,  Bob  Blum,  Herb  Chabot,  Arthur  Feffer- 
man,  Howard  Silverstone.  and  Robert  Warden. 

The  most  important  and  effective  job  was  also  accomplished  by  the 
following  staff  members  of  the  House  Education  and  Labor  Commit- 
tee :  Donald  Baker,  general  counsel.  Bob  Vagley,  Vance  Anderson, 
Russ  Mueller,  J.  Charles  Sheerin,  Robin  Reed,  and  Julie  Dominick. 
I  also  commend  all  the  staff  of  the  House  Ways  and  Means  Commit- 
tee for  their  excellent  work  imder  the  supervision  of  Chief  Counsel 
John  M.  Martin,  Jr.,  and  Minority  Counsel  John  K.  Meagher. 

Finally,  I  should  like  to  note  that  we  have  over  a  period  of  years 
received  a  great  deal  of  technical  assistance  from  many  experts  in  the 
Government  and  while  it  is  not  possible  to  mention  all  of  the  names, 
I  would  like  to  give  credit  to  the  following  from  the  Department  of 
Labor:  Under  Secretary  of  Labor  Dick  Schubert,  Assistant  Secretary 
Paul  Fasser,  Solicitor*  of  Labor  Bill  Kilberg,  Steven  Sacher,  and 
Henry  Rose.  From  the  Treasury  Department  we  owe  appreciation  to : 
Former  Assistant  Secretary  John  Hall.  Assistant  Secretary  Fred 
Hickman,  former  legislative  assistant  Bob  Felgarden.  Legislative 
Counsel  Dave  Foster,  Chief  Actuary  Don  Grubbs,  Ira  Cohen,  and  Bob 
Lieber.  Assisting  from  the  Bureau  of  Labor  Statistics  were :  Arnold 
Strasser,  Harry  K.  Davis,  and  Don  Landay:  and  of  great  assistance 
from  the  Library  of  Congress  were  Peter  Henle  and  Ray  Schmidt. 

Last,  but  not  least.  I  would  like  to  salute  those  members  of  the  press 
and  media  who  followed  the  pension  reform  story  closely  and  who 
by  their  conscientious  reporting  kept  the  American  public  fully  in- 
formed as  to  the  meaning  and  significance  of  this  historic  legislation. 
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CONCLUSION 


Mr.  President,  we  have  reached  the  end  of  a  very  long  road.  In 
retrospect,  I  doubt  that  anyone  could  have  foreseen  the  enormous 
amount  of  hard  work  and  dedication  required  to  put  pension  reform 
legislation  on  the  U.S.  statute  books — and  even  as  recently  as  a  year 
ago  there  were  many  who  would  not  have  given  a  plugged  nickel  for 
the  chances  of  this  legislation  becoming  law.  It  is  a  tribute  to  the 
leadership  of  both  Houses,  to  the  many  Senators  and  Congressmen 
from  both  sides  of  the  aisle  who  struggled  incessantly  to  move  a  pen- 
sion reform  bill  ahead,  and  to  the  superlative  efforts  of  the  staffs  of 
the  Senate  Labor  and  Finance  Committees,  the  House  Labor  and 
Ways  and  Means  Committees,  and  the  Joint  Committee  on  Internal 
Revenue  Taxation,  that  we  can  today  close  the  book  on  the  final  chap- 
ter of  pension  reform. 

Mr.  President,  we  have  given  our  all — we  have  done  our  very  best — 
to  make  this  bill  into  strong  and  sound  legislation.  We  have  fought  as 
hard  as  we  knew  how  to  make  this  a  good  bill — and  it  is  a  very  good 
bill — and  now  we  shall  be  judged  on  what  we  have  done.  I  do  not 
shrink  from  that  judgment;  I  welcome  it  because  I  know  as  well  as  I 
know  anything  that  the  people  will  judge  us  fairly  and  impartially  by 
how  close  we  came  to  fulfilling  their  needs — and  on  that  basis  I  have 
no  doubt  that  our  effort  will  be  appreciated  not  only  by  this  genera- 
tion of  workers  but  by  generations  of  workers  to  come. 

The  reason  is  that  this  legislation  will  make  better  pension  plans 
and  undeniably,  better  pension  plans  will  make  a  significant  contribu- 
tion to  the  economic  security  of  large  numbers  of  older  people  who 
need  a  much  more  realistic  level  of  living  in  retirement.  Even  a  sub- 
stantially liberalized  Social  Security  could  not  do  the  job  private  pen- 
sions can  do. 

Right  now — even  with  recent  substantial  increases  in  its  benefits — 
social  security  is  just  barely  enough  to  support  people,  even  at  poverty 
levels.  Nor  do  people  save  or  invest  enough  money  over  a  lifetime. 
The  result  is  they  cannot  really  cope  with  soaring  food  costs  or  any 
other  forms  of  inflation.  AVe  have  even  had  the  spectacle  of  seeing 
some  retired  people  turn  into  shoplifters,  just  to  obtain  a  decent  diet. 
And  that  is  only  one  example  of  what  the  lack  of  adequate  old-age 
income  can  do  to  people. 

Pensions  also  have  a  great  deal  to  do  with  morale — and  the  erosion 
of  worker  morale  has  become  a  matter  of  grave  national  concern.  We 
need  to  find  ways  to  give  workers  a  piece  of  the  action,  to  improve 
their  incentives.  Judging  from  their  complaints  about  their  pension 
plans,  such  plans  certainly  are  not  doing  much  to  help  morale  at 
present. 

Under  this  bill,  the  Congress  has  developed  a  fair  and  feasible  sys- 
tem of  private  pension  plan  regulation.  And  under  this  regulation, 
private  plans  will  develop  more  rapidly  than  in  the  past  because  the 
Congress  will  have  assured  that  pension  promises  are  kept  and  reason- 
able expectations  built  upon  those  promises  are  not  disappointed. 

Private  pension  and  welfare  reform  legislation  is  not  a  panacea 
for  dealing  with  the  more  subtle  undercurrents  of  social  unrest;  but 
the  enactment  of  this  legislation  will  clearly  establish  a  more  positive 
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climate  of  respect  for,  and  affirmation  of,  the  worker's  contribution  to 
our  economic  progress.  The  establishment  of  this  climate  is  indis- 
pensable if  we  are  to  maintain  our  economic  growth  and  build  greater 
confidence  in  our  Nation's  ability  to  weather  the  economic  problems 
we  now  confront. 

Mr.  President,  I  yield  the  floor. 

PENSION    PROTECTION   AT   LONG   LAST 

Mr.  Humphrey.  Mr.  President,  we  are  taking  final  congressional 
action  toda}-  on  the  pension  reform  bill.  There  is  no  question  that  this 
legislation,  which  protects  the  pensions  of  as  many  as  30  million 
workers,  will  stand  as  one  of  the  most  important  domestic  legislative 
accomplishments  of  the  93d  Congress. 

This  bill  goes  a  long  way  toward  remedying  the  glaring  deficiencies, 
as  well  as  some  of  the  less  obvious  abuses,  of  the  current  private  pen- 
sion system.  There  is  no  doubting  the  need  for  this  reform. 

Too  many  workers  have  discovered,  upon  retirement,  that  their 
pension  fund  had  gone  broke  or  was  inadequately  .funded. 

Too  many  workers  have  contributed  to  pension  funds  for  years,  only 
to  see  their  future  security  put  in  serious  jeopardy  when  their  employer 
went  out  of  business. 

Too  many  workers  have  felt  compelled  to  forgo  better  job  opoor- 
tunities  simply  to  preserve  their  right  to  pension  benefits  with  their 
current  employer. 

And,  too  many  workers,  unable  or  unwilling  to  pack  up  and  move 
their  families  all  around  the  country  following  their  employer,  have 
seen  their  pensions  vanish. 

The  pension  reform  bill  establishes  a  new  Federal  agency,  the  Pen- 
sion Benefit  Guarantee  Corporation — PBGC— to  protect  employees 
from  losing  their  pensions  if  a  pension  plan  fails.  The  PBGC  would 
be  financed  initially  by  employers  contributing,  in  most  cases,  $1  to  the 
Corporation  for  each  individual  covered  under  its  plan.  The  PBGC 
would  pay  out  benefits  to  employees  who  have  been  covered  by  a  plan 
which  failed.  The  benefits  to  any  individual  in  such  a  case  could  not 
exceed  $750  a  month. 

A  voluntary  system  is  established  to  enable  the  transfer  of  benefits 
when  an  employee  changes  jobs.  The  Social  Security  Administration 
will  keep  the  records  for  this  system. 

Another  important  feature  of  the  bill  is  its  "vesting"  requirements. 
Under  the  pension  reform  bill,  one  of  three  plans  for  guaranteeing,  or 
"vesting,"  pension  benefits  of  employees  must  be  adopted.  An  employer 
can  provide  100-percent  vesting  on  the  10th  anniversary  of  a  worker's 
employment.  In  other  words,  after  10  years  of  service  the  worker  is 
entitled  to  full  pension  benefits.  The  employer  also  has  the  option  of 
building  up  pension  benefit  vesting  gradually,  according  to  two  speci- 
fied formulas.  In  no  case,  however,  could  a  worker,  regardless  of  age. 
be  less  than  50  percent  "vested"  after  10  years  of  employment.  Of 
course,  this  guaranteed  portion  of  a  worker's  pension  can  never  be  lost, 
regardless  of  whether  a  worker  remains  in  the  pension  plan  or  not. 

The  pension  reform  bill  also  sets  tough  new  standards  for  the  han- 
dling of  pension  funds.  One  major  provision  prohibits  more  than  10 
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percent  of  a  pension  fund  from  being  invested  in  the  employer's  own 
stock,  except  for  profitsharing  types  of  plans. 

This  bill  also  benefits  self-employed  individuals.  It  provides  that 
these  people  can  set  aside,  and  deduct  from  their  taxable  income,  up  to 
15  percent  of  their  earnings,  with  a  maximum  deductible  of  $7,500  a 
year.  In  order  to  encourage  individual  pension  plans,  any  worker  may 
deduct  up  to  15  percent  of  his  income,  up  to  a  $1,500  annual  limit,  if  it 
is  set  aside  for  retirement. 

Mr.  President,  I  strongly  support  this  vital  legislation.  The  prob- 
lems with  our  pension  system  have  been  with  us  a  long  time  and  have 
cost  many  of  our  workers  and  their  families  dearly.  The  corrective 
measures  we  send  to  the  President  for  his  signature  today  are  long 
overdue. 

I  am  particularly  pleased  that  this  bill  will  not  only  insure  benefits 
in  the  case  of  pension  fund  collapse,  but  will  establish  the  strict  new 
standards  of  operation  that  will  substantially  reduce  the  frequency  of 
pension  plan  failure  in  the  future. 

Mr.  President,  I  compliment  the  Senate  Committee  on  Labor  and 
Public  Welfare  and  the  Senate  Finance  Committee  on  a  difficult  job 
that  has  been  extremely  well  done. 

Mr.  Loxg.  Mr.  President,  the  pension  legislation  now  before  us  rep- 
resents one  of  the  most  substantial  achievements  of  the  Congress  in 
the  current  session  or  for  that  matter  in  any  session.  This  bill  will  aid 
many  millions  of  employees  to  receive  more  secure  and  meaningful 
pensions.  In  fact,  the  beneficial  effects  of  this  bill  will  be  enjoyed  not 
only  by  the  present  generation  but  by  many  generations  to  come. 

I  think  that  there  have  been  few  bills  that  have  involved  as  much 
cooperative  effort  in  the  Congress  as  this  bill.  As  you  recall,  the  legis- 
lation was  adopted  first  in  the  Senate  after  being  considered  by  both 
the  Finance  Committee  and  the  Committee  on  Labor  and  Public  Wel- 
fare. This  cooperative  effort  is  one  of  the  major  reasons  why  we  have 
a  bill  on  the  Senate  floor  today  and  I  want  to  acknowledge  the  very 
important  role  that  Chairman  Williams,  Senator  Javits,  and  all  the 
members  of  the  Labor  and  Public  Welfare  Committee  played  in  get- 
ting this  bill  out. 

Similarly,  both  the  Ways  and  Means  Committee  and  the  Education 
and  Labor  Committee  of  the  House  considered  the  House-passed  ver- 
sion of  the  bill. 

So  what  we  have  here  today — the  conference  agreement  on  this  leg- 
islation— represents  the  combined  wisdom  and  expertise  on  pension 
matters  in  both  Houses  of  the  Congress.  In  the  case  of  some  of  the 
provisions,  we  have  deferred  to  the  House;  in  other  cases,  the  differ- 
ence was  resolved  by  accepting  the  Senate  provision.  However,  I  want 
to  stress  that  the  conference  agreement  should  not  be  viewed  as  one 
side  giving  in  to  the  other  on  particular  provisions.  In  most  cases,  the 
particular  way  in  which  the  issues  were  resolved  reflects  the  fact  that 
we  were  able  to  give  more  study  to  them.  In  a  very  sense,  many  of  the 
House  provisions  differ  from  ours,  because  they  were  able  to  build  on 
our  work.  In  conference,  we  have  made  still  further  improvements 
while  retaining  the  basic  objectives  in  our  bill. 

In  saying  this,  I  recognize  that  there  are  some  provisions  in  the  bill 
which  some  Members  think  can  be  improved.  In  fact,  I  know  of  a  few 
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provisions  which  I  might  prefer  to  change.  But  I  think  that  it  is  not 
possible  in  legislation  so  complex  as  this  to  secure  completely  unani- 
mous agreement  on  each  and  every  detail.  What  really  matters  is  that 
we  have  developed  here  a  successful  pension  bill — a  bill  that  will 
achieve  its  overall  objectives. 

One  of  the  most  important  aspects  of  this  bill  is  that  it  achieves  re- 
form within  the  basic  framework  of  the  present  tax  treatment  of  pen- 
sion plans  which  is  designed  to  encourage  the  growth  and  develop- 
ment of  voluntary  plans  by  employers.  The  legislation  continues  the 
favorable  tax  treatment  that  has  been  so  essential  in  encouraging  the 
growth  of  nondiscriminatory  plans  over  more  than  three  decades. 
Indeed,  we  have  actually  expanded  this  favorable  tax  treatment  in 
some  respects  by  increasing  the  amounts  that  self-employed  people 
can  set  aside  in  their  own  retirement  plans  and  by  allowing  individ- 
uals not  covered  by  pension  plans  to  set  up  a  new  type  of  individual 
retirement  plan  for  themselves. 

In  order  to  qualify  for  the  favorable  tax  treatment,  pension  plans 
will  have  to  satisfy  the  present  type  of  rules  in  the  Internal  Revenue 
Code  which  are  designed  to  confine  the  special  tax  treatment  to  plans 
which  do  not  discriminate  in  favor  of  highly  paid  employees  as  com- 
pared to  the  rank  and  file  employees.  Under  this  legislation,  to  secure 
the  favorable  tax  treatment,  plans  will  also  have  to  satisfy  additional 
requirements  which  are  designed  to  protect  employees  and  to  make 
pension  plans  a  more  effective  vehicle  for  providing  retirement  income. 
These  new  requirements  pertain  to  coverage,  vesting,  funding,  fiduci- 
ary requirements,  and  plan  termination  insurance. 

The  new  requirements  have  the  virtue  of  providing  adequate  pro- 
tection for  employees  at  only  moderate  additional  financing  costs  for 
most  plans.  We  who  have  worked  intimately  on  this  legislation  have 
always  kept  in  mind  that  private  pension  plans  depend  for  their  very 
existence  on  voluntary  action.  We  know  that  new  pension  plans  will 
not  be  adopted  and  that  existing  plans  will  not  be  expanded  and  liber- 
alized if  the  costs  are  made  overly  burdensome,  particularly  for  em- 
ployers who  generally  foot  most  of  the  bill.  This  would  be  self-defeat- 
ing and  would  hurt  rather  than  help  the  employees  for  whose  benefit 
the  legislation  is  designed.  So  it  is  no  accident  that  the  additional 
costs  of  the  new  requirement  are  generally  very  moderate.  The  addi- 
tional costs  resulted  from  the  new  minimum  vesting  requirements  in 
the  bill,  for  example,  are  expected  to  range  from  zero  to  1.5  percent  of 
payroll. 

The  full  details  of  the  bill  are  amply  described  in  the  joint  state- 
ment of  the  managers  of  the  bill  which  is  a  part  of  the  conference  re- 
port. Let  me  describe  some  of  its  highlights. 

The  conference  bill  follows  the  House  bill  in  providing  that  quali- 
fied plans  may  not.  because  of  age  or  service,  exclude  any  employee  who 
has  attained  age  25  and  has  completed  1  year  of  service.  The  conferees 
also  accepted  a  House  provision  permitting  a  plan  to  require  3  years 
of  service  for  all  employees  before  participation  if  the  plan  provides 
full  vesting  immediately  on  participation.  In  addition,  any  plan  which 
is  maintained  exclusively  for  employees  of  a  tax-exempt  or  govern- 
mental educational  organization  which  provides  full  and  immediate 
vesting  for  all  participants  may  have  a  participation  requirement  of 
age  30,  with  1  year  of  service. 
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In  the  vital  area  of  vesting  of  benefits  from  employer  contributions, 
which  is  essential  to  assure  that  employees  will  not  be  subject  to  un- 
reasonable forfeitures,  the  bill  provides  three  alternative  vesting 
options  in  order  to  give  the  hundreds  of  thousands  of  retirement  plans 
flexibility  to  provide  adequate  vesting  protection  for  their  covered 
employees  in  the  light  of  the  various  circumstances  and  conditions 
confronting  them. 

Under  one  option,  a  qualified  plan  would  be  required  to  provide  an 
employee  with  vested  rights  to  at  least  25  percent  of  his  accrued  bene- 
fits from  employer  contribution  after  5  years  of  covered  service,  plus 
an  additional  5  percent  for  each  of  the  next  5  years  and  10  percent  for 
each  of  the  next  following  5  years.  This  means  that  under  this  option, 
at  least  50  percent  of  the  employer-provided  benefits  must  be  vested 
after  10  years  of  covered  service  and  100  percent  vested  after  15  years 
of  covered  service. 

A  second  vesting  option  provides  employees  a  100-percent  nonfor- 
feitable right  to  accrued  benefits  derived  from  employer  contributions 
when  they  have  achieved  at  least  10  years  of  service.  Both  of  these  op- 
tions were  in  the  Senate  bill. 

A  third  option  permits  firms  which  wish  to  provide  faster  vesting 
for  their  more  mature  employees  to  do  so  by  taking  into  consideration 
the  age  of  the  employee  as  well  as  his  service  for  purposes  of  comput- 
ing his  vested  rights.  Under  this  option,  the  plan  provides  a  covered 
employee  who  has  at  least  5  years  of  covered  service  a  vested  right  to 
at  least  50  percent  of  the  accrued  benefits  financed  by  his  employer's 
contributions  when  the  sum  of  his  age  and  years  of  service  equals  45 ; 
the  minimum  required  vesting  percentage  would  thereafter  be  in- 
creased by  10  percentage  points  a  year  in  each  of  the  following  5  years. 
However,  under  this  option,  an  employee  who  has  completed  at  least 
10  years  of  service  must  be  given  a  vested  right  to  at  least  50  percent 
of  the  accrued  benefits  after  10  years  of  service  and  an  additional  10 
percent  vested  right  for  each  year  thereafter.  This  option  is  a  modifica- 
tion of  a  House  bill  provision. 

In  general,  the  vesting  requirements  of  the  conference  bill  apply  to 
all  accrued  benefits,  including  those  which  accrue  before  the  effective 
date  of  the  provision.  Years  of  service  prior  to  the  effective  date  also 
are  to  be  counted  for  purposes  of  determining  the  extent  to  which  the 
employee  is  entitled  to  vesting. 

The  participation  and  vesting  standards  adopted  by  this  legislation 
generally  become  effective  for  new  plans  on  the  date  of  enactment ;  for 
existing  plans,  these  standards  generally  become  effective  in  plan 
years  beginning  after  December  31,  1975.  The  later  effective  date  for 
existing  plans  was  provided  in  order  to  give  them  time  to  make  the 
necessary  changes  to  conform  to  the  new  requirements. 

The  provisions  applicable  to  certain  supplementary  benefits  pro- 
vided pursuant  to  a  collective  bargaining  contract  existing  on  Janu- 
ary 1.  1974,  become  effective  at  the  termination  of  the  contract  but  not 
later  than  plan  years  beginning  after  December  31, 1980. 

Also,  to  provide  additional  flexibility  in  regard  to  vesting  standards, 
the  Secretary  of  Labor  is  given  the  authority  to  prescribe  temporary 
variations  in  the  vesting  standards  under  certain  conditions  where 
regular  vesting  standards  would  be  harmful  to  the  plan  and  to  the 
covered  employees. 
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The  minimum  funding  standards  in  the  conference  bill,  which  are 
designed  to  help  assure  that  plans  will  accumulate  sufficient  funds  to 
pay  their  pension  obligations  when  they  fall  due,  represent  an  im- 
proved version  of  the  House  provisions,  which  in  turn  build  on  the 
Senate  provisions.  These  standards  generally  apply  to  private  defined 
benefit  plans — that  is,  to  plans  which  specify  that  participants  are  to 
receive  a  designated  amount  of  benefits.  Profitsharing  and  stock  bonus 
plans  are  not  subject  to  the  funding  standards  since  these  plans  do  not 
specify  the  amount  of  benefits  but  instead  pay  out  whatever  benefits 
the  funds  will  purchase  on  the  date  the  benefits  begin. 

Under  the  general  funding  standards,  generally  employers  must  pay 
normal  costs  currently  and  amortize  their  accrued  past  service  liabili- 
ties in  level  payments  over  no  more  than  30  years.  A  similar  30-year 
amortization  period  is  required  for  past  service  liabilities  arising  as 
a  result  of  the  effective  date. 

However,  in  recognition  of  the  fact  that  large  numbers  of  plans 
assumed  heavy  past  service  liabilities  prior  to  any  requirement  to 
amortize  such  liabilities,  plans  in  existence  on  the  effective  date  of 
the  legislation  are  allowed  a  longer  period — up  to  40  years — to  amor- 
tize past  service  liabilities  existing  at  the  beginning  of  the  first  plan 
year  to  which  the  requirement  applies.  In  addition,  multiemployer 
plans  are  allowed  to  amortize  all  past  service  liabilities,  including  those 
created  after  the  effective  date  of  the  legislation,  over  a  period  of  up  to 
40  years.  This  recognizes  that  multiemployer  plans  generally  have  an 
added  element  of  financial  strength  in  that  their  contributions  come 
from  a  number  of  employers  who,  as  a  group,  as  less  likely  than  com- 
parable single  employers  to  experience  business  difficulties. 

The  conference  bill  allows  experience  deficiencies  to  be  funded  in 
level  amounts  over  a  period  of  up  to  15  years  for  single-employer  plans 
and  up  to  20  years  for  multiemployer  plans. 

As  under  both  the  Senate  bill  and  the  House  bill,  penalties  in  the 
form  of  an  excise  tax  on  the  employer  are  imposed  to  the  extent  that 
the  amounts  in  the  plan  fall  short  of  those  called  for  under  the  funding 
standard. 

However,  relief  measures  are  provided  to  make  sure  the  funding 
requirements  do  not  cause  hardship  and  do  not  result  in  the  disruption 
of  pension  plans. 

For  new  plans,  the  funding  provisions  are  effective  for  plan  years 
beginning  after  the  date  of  enactment  of  the  bill.  For  existing  plans, 
the  funding  provisions  are  effective  for  plan  years  beginning  after 
December  31, 1975. 

For  collectively  bargained  plans — both  single-employer  and  multi- 
employer plans — the  funding  standard  is  not  effective  until  the  termi- 
nation of  a  contract  existing  on  January  1,  1974,  but  not  later  than 
plan  years  beginning  after  December  31, 1980. 

In  place  of  a  Senate  provision  establishing  a  central  portability 
fund,  we  provided  that  individuals  who  are  separated  from  service 
will  be  able  to  transfer  their  pension  funds  to  tax-exempt  individual 
retirement  accounts — which  I  shall  describe  later. 

The  conferees  also  improved  a  number  of  Senate  and  House  pro- 
visions which  are  vital  for  the  protection  of  the  pension  rights  of  em- 
ployees. This  includes  full  disclosure  of  the  features  and  operation  of 
pension  plans.  Standards  are  established  to  govern  the  conduct  of 
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fiduciaries  of  pension  plans  to  protect  against  possible  misuse  of  pen- 
sion funds.  Fiduciaries  are  required  to  comply  with  a  prudent  man 
rule,  and  transactions  likely  to  prove  inimical  to  the  interests  of  the 
plan  participants  are  specifically  prohibited.  Here,  the  force  of  both 
the  labor  laws  and  the  tax  laws  are  brought  to  bear  to  protect  against 
abuses  in  regard  to  pension  funds.  The  labor  laws  provisions  provide 
rules  and  remedies  similar  to  those  under  traditional  t  rust  law  to  gov- 
ern the  conduct  of  fiduciaries.  Also,  the  tax  law  provisions  apply  an 
excise  tax  on  disqualified  persons  who  violate  the  new  prohibited 
transaction  rules.  In  addition,  plan  investments  must  meet  a  diversi- 
fication requirement  unless,  under  the  circumstances,  it  is  clearly  not 
prudent  to  do  so.  In  this  connection,  limitations  are  placed  on  the  in- 
vestment of  pension  plan  assets  in  employer  securities. 

The  conference  bill  provides  for-  the  establishment  of  a  system  of 
plan  termination  insurance  which  is  superior  to  the  comparable  pro- 
visions in  either  the  House  or  the  Senate  bill.  A  Pension  Benefit 
Guarantee  Corporation  to  administer  this  insurance  is  set  up  within 
the  Labor  Department  with  a  Board  of  Directors  composed  of  the 
Secretary  of  Labor  as  Chairman  and  the  Secretaries  of  Commerce  and 
Treasury.  The  plan  termination  insurance  is  mandatory  for  private 
defined  benefit  plans  that  either  affect  interstate  commerce  or  that  are 
qualified  under  the  Internal  Revenue  Code.  However,  the  plan  termi- 
nation insurance  does  not  cover  H.R.  10  plans  or  plans  established 
by  personal  service  corporations  which  have  fewer  than  25  partici- 
pants. The  insurance  is  financed  by  premiums  paid  by  covered  plans. 
In  addition,  the  Pension  Benefit  Guarantee  Corporation  is  authorized 
to  borrow  $100  million  from  the  U.S.  Treasury. 

The  insurance  benefits  are,  of  course,  to  be  paid  only  where  the  assets 
of  the  terminated  plan  are  insufficient  to  pay  the  specified  benefits 
under  the  plan.  The  insurance  covers  benefits  equal  to  100  percent  of 
average  wages  during  the  individual's  highest  paid  5  years,  but  not 
more  than  $750  a  month. 

However,  where  the  plan  provision  providing  the  benefit  had  been 
in  existence  for  less  than  5  years  as  of  the  date  of  the  termination  of 
the  plan,  coverage  is  phased  in  at  the  rate  of  20  percent  per  year  until 
the  benefit  is  fully  covered  after  it  has  been  in  effect  for  5  years. 

Employers  are  liable  for  benefits  paid  under  the  insurance  program 
up  to  30  percent  of  their  net  worth.  However,  insurance  is  to  be  made 
available  to  employers  to  protect  themselves  against  this  contingent 
liability. 

In  order  to  provide  prompt  and  effective  protection  for  the  em- 
ployees concerned,  insurance  coverage  for  plans  established  by  single 
employers  becomes  effective  for  plans  terminated  after  June  30,  1974. 
Coverage  for  multiemployer  plans  generally  starts  for  terminations 
after  December  31,  1977.  However,  to  prevent  hardship,  the  Pension 
Benefit  Guarantee  Corporation,  subject  to  certain  limitation,  is  given 
discretionary  authority  to  provide  benefits  to  employees  covered  by 
multiemployer  plans  which  terminate  after  the  date  of  enactment  of 
the  legislation  and  before  January  1,  1978.  However,  such  discretion- 
ary benefits  cannot  be  paid  if  they  would  jeopardize  the  coverage  of 
multiemployer  plans  terminated  in  1978  and  later  years. 

Provision  has  also  been  made  for  effective  coordination  between  the 
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Treasury  Department  and  the  Labor  Department  in  enforcing  the 
standards  imposed  by  the  bill.  Here  the  emphasis  is  on  bringing  to 
bear  the  full  enforcement  powers  granted  to  both  Departments  under 
the  bill  as  well  as  avoiding  duplication  of  effort  for  both  the  admin- 
istering agencies  and  plan  administrators. 

Finally,  the  conference  bill  contains  a  number  of  provisions  which 
are  designed  to  provide  more  rational  and  equitable  tax  treatment 
under  pension  plans.  These  provisions  are  generally  consistent  with 
the  objectives  of  the  comparable  provisions  in  the  Senate  bill,  al- 
though, in  a  number  of  cases,  the  House  provisions  have  been  taken, 
and  practically  all  of  the  provisions  have  been  improved  technically. 

The  conference  bill  goes  far  to  remove  a  longstanding  inequity  by 
granting  individuals  who  are  not  covered  by  any  kind  of  qualified 
pension  plan  a  limited  tax  deduction  for  their  retirement  savings. 
Such  individuals  are  allowed  to  take  deductions  for  annual  contribu- 
tions to  a  new  type  of  individual  retirement  plan  up  to  15  percent 
of  earned  income  or  $1,500,  whichever  is  less. 

A  second  set  of  provisions  substantially  reduce  the  longstanding 
discrimination  against  the  self-employed  resulting  from  the  fact  that 
their  retirement  savings  under  H.R.  10  pension  plans  has  been  limited 
severely  while  comparable  pension  limits  do  not  apply  to  their  corpo- 
rate counterparts.  This  change  removes  the  present  inducement  for 
self-employed  people  to  incorporate  merely  for  pension  purposes  by 
increasing  the  maximum  deductible  H.R.  10  contributions  a  self-em- 
ployed person  may  make  on  his  own  behalf  from  the  present  level  of 
10  percent  of  earned  income  up  to  $2,500  a  year  to  15  percent  of  earned 
income  up  to  $7,500  a  year. 

A  third  set  of  provisions  makes  the  tax  laws  regarding  pension 
plans  fairer  by  limiting  the  amount  of  the  contributions  or  benefits 
that  can  be  provided  to  any  individual  under  such  a  plan.  The  fact 
that  present  law  does  not  provide  such  specific  limitations  has  made 
it  possible  for  extremely  large  contributions  and  benefits  to  be  made 
under  qualified  plans  for  some  highly  paid  individuals.  While  there  is, 
of  course,  no  objection  to  large  retirement  benefits  in  themselves,  it  is 
not  appropriate  to  finance  extremely  large  benefits  in  part  at  public 
expense  through  the  use  of  special  tax  treatment. 

Under  defined  contribution  plans — money-purchased  pension  plans 
and  profitsharing  plans — generally  annual  additions  to  an  employee's 
account  cannot  exceed  25  percent  of  the  employee's  compensation  or 
$25,000,  whichever  is  less. 

For  plans  which  provide  denned  benefits,  the  limit  is  in  terms  of  the 
amount  of  annual  benefits  that  may  be  paid  to  a  participant.  More 
specifically,  the  annual  benefit  paid  under  such  plans  cannot  exceed 
100  percent  of  the  participant's  average  compensation  for  his  highest 
3  years  of  earnings  or  $75,000,  whichever  is  less.  Where  the  annual 
benefit  starts  before  age  55,  the  $75,000  annual  limit— but  not  the  100 
percent  compensation  limit — on  benefits  generally  is  adjusted  down- 
ward actuarially. 

The  contribution  and  benefit  limits  are  applied  in  a  way  which 
prevents  any  individual  from  securing  higher  limits  for  himself 
merely  because  he  is  covered  by  several  retirement  plans  of  the  same 
type  financed  by  the  same  employer.  For  example,  for  purposes  of 
applying  these  limits,  all  defined  contribution  plans  established  by 
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an  employer  are  combined  and  treated  as  one  defined  contribution 
plan. 

Also,  if  an  individual  is  covered  by  both  a  defined  contribution  plan 
and  a  defined  benefit  plan  established  by  his  employer,  then  there  is 
to  be  a  coordination  of  the  limits  for  these  two  types  of  plans.  In  this 
case,  the  sum  of,  first,  the  percentage  utilization  of  the  maximum  limit 
under  the  defined  benefit  plan,  and  second,  the  percentage  utilization 
of  the  maximum  limit  under  the  defined  contribution  plan  cannot 
exceed  140  percent. 

Because  of  the  vital  importance  of  maintaining  the  real  value  of 
retirement  benefits,  the  bill  generally  provides  for  cost-of-living  ad- 
justments in  these  limitations. 

The  bill  provides  adequate  time  for  adjustment  to  the  new  limits 
on  benefits  and  contributions  under  retirement  plans.  In  general,  these 
limits  apply  to  contributions  made  or  benefits  accrued  in  years  be- 
ginning after  December  31,  1975.  However,  to  ease  the  transition  to 
the  new  rules,  an  active  participant  in  a  defined  benefit  plan  on  Octo- 
ber 2,  1973,  will  be  permitted  to  receive  an  annual  benefit  which 
exceeds  $75,000  a  year  based  on  his  annual  rate  of  compensation  and 
the  plan  provisions  in  effect  on  that  date,  provided  the  benefit  does 
not  exceed  100  percent  of  his  annual  compensation  on  October  2,  1973. 

The  conference  bill  provides  a  new,  simplified  method  of  taxing 
lump-sum  distributions  under  qualified  plans  to  replace  the  treatment 
provided  under  the  1969  act  which  has  proved  to  be  unadministrable. 

Under  the  new  provision,  the  portion  of  the  distribution  represent- 
ing pre- 1974  value  receives  capital  gains  treatment;  the  balance  of 
the  lump-sum  distribution  is  taxed  as  ordinary  income  under  a  sepa- 
rate tax  schedule  with  10-year  averaging.  In  this  way,  the  tax  payable 
on  the  distribution  generally  is  to  be  no  greater  than  the  amount  the 
taxpayer  could  expect  to  pay  if  the  income  were  spread  over  his 
remaining  life  expectancy. 

Finally,  the  conference  bill  adopts,  with  certain  modifications,  a 
House  provision  which  suspends  proposed  Internal  Revenue  Service 
regulations  in  regard  to  so-called  salary  reduction  plans  in  existence 
on  June  27,  1974,  to  give  the  Congress  an  opportunity  to  study  the 
matter  further. 

From  what  I  have  said,  I  think  it  is  apparent  that  this  bill  deserves 
the  support  of  every  Member  of  this  Chamber.  I  urge  that  the  confer- 
ence report  be  approved. 

Mr.  President,  in  closing  let  me  extend  my  thanks  to  all  of  those  Sen- 
ators who  participated  and  made  contributions  to  the  formulation  of 
this  fine  piece  of  legislation.  My  colleagues  on  the  Finance  Committee, 
Senators  Nelson  and  Bentsen  on  the  Democratic  side  and  Senators 
Curtis  and  Bennett  on  the  Republican  side,  have  made  very  substan- 
tial contributions  to  the  improvement  of  the  measure,  as  have  those 
serving  on  the  Committee  on  Labor  and  Public  Welfare,  who  have 
worked  for  years  now  in  initiating  and  moving  this  legislation  toward 
enactment. 

I  thank  those  on  the  committee  stafFs,  and  in  particular  I  thank  the 
chief  of  staff  of  the  Joint  Committee  on  Internal  Revenue  Taxation, 
Mr.  Larry  Wood  worth,  for  the  fine  work  he  did  in  bringing  together 
so  many  divergent  points  of  view  to  reach  agreement  in  a  fashion 
which  has  retained,  in  almost  all  cases,  the  best  that  everyone  has  to 
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offer,  while  shunting  aside  those  ideas  which  deserve  further  study 
before  we  seek  to  enact  them  into  law. 

We  had  working  with  us  in  this  area  the  staff  of  the  Committee  on 
Labor  and  Public  Welfare  as  well  as  the  staff  of  the  Committee  on 
Finance  and  the  staff  of  the  Joint  Committee  on  Internal  Revenue 
Taxation,  and  the  staffs  of  both  the  Committee  on  Education  and 
Labor  and  the  Committee  on  Ways  and  Means  on  the  House  of  Repre- 
sentatives side. 

In  addition  to  those  who  have  been  mentioned,  Mr.  President,  I 
believe  the  very  fine  contribution  made  by  Mr.  Bob  Will  an,  of  the 
Finance  Committee  staff,  should  be  mentioned.  The  efforts  of  all  are 
appreciated,  both  those  who  have  been  mentioned  in  the  debate  and 
those  who,  because  of  the  large  number  of  people  who  have  made  con- 
tributions, might  not  have  been  mentioned.  We  appreciate  very  much 
the  contributions  made  by  all  of  them. 

Mr.  Curtis.  Mr.  President,  I  thank  my  distinguished  chairman  for 
his  kind  remarks. 

I,  too,  wish  to  pay  my  compliments  to  the  other  Senators  from  all 
the  committees  which  participated  in  this  measure,  and  to  express  my 
gratitude  to  the  staff  members,  those  who  have  been  mentioned  and 
otherwise,  and  for  the  excellent  cooperation  we  received  from  the 
Treasury. 

I  concede  the  eloquence  and  the  great  interest  of  the  members  of 
the  Committee  on  Labor  and  Public  Welfare.  I  think  this  record  should 
show,  however,  that  the  whole  system  of  private  pensions  is  a  tax  mat- 
ter. Without  the  tax  provisions,  they  would  all  fall.  If  the  tax  provi- 
sions prevail,  a  great  portion  of  the  private  sector  will  work  out  the 
other  problems  satisfactorily,  by  negotiation  and  otherwise. 

So  this  matter  is  basically  a  tax  matter,  and  the  Finance  Committee's 
jurisdiction  must  never  be  waived. 

Mr.  President,  after  many  months  of  work,  the  legislation  relating 
to  private  pensions  has  now  been  completed.  I  recommend  the  adoption 
of  the  conference  report.  By  private  pensions  we  refer  to  voluntary 
pension  programs  as  contrasted  to  government  retirement  plans. 

Over  a  period  of  many  years  great  numbers  of  American  companies 
have  set  up  a  pension  plan  for  their  officers  and  employees.  The  meas- 
ure before  us  relates  in  part  to  those  plans.  A  few  years  ago  the  so- 
called  "Keogh  Plans"  were  adopted  for  certain  self-employed  persons 
and  their  employees.  This  measure  makes  a  much  needed  change  in 
reference  to  those  plans  also. 

The  most  far-reaching  portion  of  this  new  legislation  is  that  which 
it  does  for  all  individuals  in  the  country  who  are  not  covered  by  any 
pension  plan  at  all. 

The  basis  for  private  pension  rests  in  our  tax  law.  Company  pensions 
are  maintained  because  of  the  generous  tax  treatment  that  is  ac- 
corded. The  money  that  is  paid  into  a  retirement  fund  is  tax-free.  That 
retirement  fund  is  invested  and  the  earnings  from  this  investment, 
such  as  interest,  dividends,  capital  gains,  and  the  like,  are  likewise 
tax-free. 

Up  to  now  about  one-half  of  the  gainfully  employed  persons  in  the 
United  States  are  covered  by  a  pension  plan  which  receives  this  very 
generous  tax  treatment.  I  favor  that  generous  tax  treatment,  I  am 
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concerned  about  the  other  half  of  our  working  force  who  are  treated 
much  more  harshly. 

If  an  individual  not  covered  by  a  pension  plan  wishes  to  save  money 
for  his  retirement,  he  pays  taxes  on  every  cent  that  he  earns  and  then 
saves  afterward.  If  such  an  individual  is  able  to  save  for  his  retire- 
ment, the  earnings  on  his  savings  are  taxed  at  the  regular  rates. 

I  want  to  give  you  some  figures  that  illustrate  this  unequal  tax  treat- 
ment received  by  our  citizens.  Let  us  take  the  case  of  the  individual 
who  does  not  have  the  benefit  of  a  pension  plan.  Let  us  assume  that  he  is 
able  to  earn  $50  for  saving  and  that  he  is  in  the  19-percent  tax  bracket. 
His  $50  earned  would  be  reduced  to  $40.50  because  of  the  tax.  We  will 
assume  that  his  savings  earn  5-percent  interest.  If  such  an  individual 
earned  $50  per  month  for  saving  and  kept  it  up  from  age  35  for  30 
years  or  until  he  was  65,  he  would  accumulate  $27,498.  This  would  pay 
him  an  estimated  life  annuity  at  age  65  of  $221  a  month. 

Now  if  another  individual  earns  $50  to  be  saved,  and  he  has  the 
benefit  of  our  tax  laws  for  pension  plans,  the  $50  is  not  taxable  and  so 
the  full  amount  goes  into  his  retirement  fund.  The  earnings  from  his 
$50-a-month  saving  likewise  are  tax-free.  This  person  with  the  gener- 
ous tax  treatment  would  over  the  same  30-year  period  accumulate 
$39,864,  or  enough  to  pay  him  an  estimated  lifetime  annuitv  at  age  65 
of  $319. 

Or,  let  us  consider  the  case  of  an  individual  who  earns  $100  a  month 
to  be  saved  and  who  is  in  a  28-percent  tax  bracket.  Such  a  man  would, 
over  a  similar  30-year  period,  assuming  the  same  rate  on  the  earnings, 
accumulate  $45,360  or  enough  to  provide  him  with  an  estimated  life- 
time annuity  at  age  65  of  $364  a  month. 

But,  if  this  last-mentioned  individual  had  the  same  tax  treatment 
as  company  pensions  have  had  over  this  period  of  time,  he  would  ac- 
cumulate $79,728,  or  enough  to  provide  him  with  an  estimated  lifetime 
annuity  at  age  65  of  $597. 

The  situation  has  now  been  corrected.  This  pension  bill  so  amends 
the  tax  laws  to  provide  that  all  individuals  who  are  not  covered  by 
organized  pension  plans  shall  have  the  same  tax  treatment  as  if  they 
were.  This  is  something  for  which  I  have  fought  for  years.  Over  a 
period  of  some  time  I  have  introduced  bills  proposing  this  very  thing. 
It  will  mean  much  to  at  least  one-half  of  our  gainfully  employed  peo- 
ple in  the  United  States  who  are  now  discriminated  against.  The 
Treasury  Department  has  endorsed  this  proposal. 

The  new  law  provides  that  any  person  not  covered  by  a  regular  pen- 
sion plan  may  place  money  from  his  earned  income  into  a  fund  for  his 
own  retirement,  and  have  it  as  a  tax  deduction  or  free  of  tax.  He  may 
contribute  to  such  a  retirement  fund  and  his  contributions  will  be  tax- 
free.  The  limit  on  the  amount  of  tax-free  contributions  is  $1,500  a  year 
or  15  percent  of  his  earned  income,  whichever  is  lesser.  This  means  that 
if  a  person  who  does  not  have  the  benefit  of  an  organized  pension  plan 
can  save  some  money  in  amounts  subject  to  these  limits,  he  can  subtract 
those  savings  from  his  gross  income  before  paying  taxes.  Furthermore, 
the  income  on  his  savings  will  not  be  taxed.  The  law  provides  for  a 
wide  variety  of  plans  that  an  individual  can  use,  such  as  a  special 
Government  savings  bond,  insurance  contracts,  or  an  approved  ar- 
rangement with  a  bank  or  a  trust  company. 

I  mentioned  that  about  half  of  our  gainful  employed  people  do  not 
have  the  benefit  of  an  established  pension  plan.  This  is  the  national 
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average.  In  Nebraska  there  are  probably  many  more  than  half  of  the 
people  who  do  not  have  the  benefits  of  a  private  pension  plan  because 
we  are  an  agricultural  State.  This  new  law  will  benefit  everyone — em- 
ployees, employers,  farmers,  and  other  self-employed — everyone.  It 
will  promote  thrift.  It  will  provide  tax  equality.  It  will  enable  people 
to  provide  for  their  own  old  age  and  they  will  be  less  dependent  upon 
Government  programs. 

Mr.  President,  are  we  under  the  control  of  time  ? 

The  Presiding  Officer.  We  are  not. 

Mr.  Curtis.  I  thank  the  Chair. 

Mr.  Williams.  Parliamentary  inquiry. 

The  Presiding  Officer.  The  Senator  will  state  it. 

Mr.  Williams.  Is  there  a  time  fixed  for  a  vote  ? 

The  Presiding  Officer.  There  is  a  time  fixed  for  a  vote. 

Mr.  Williams.  There  is  no  control  of  time  so  a  vote  will  come  on 
this  at  1 :45. 

Mr.  Javits.  Mr.  President,  will  the  Senator  yield  so  that  we  can 
give  him  the  schedule  ?  Senator  Bentsen  needs  5  minutes  and  Senator 
Taft  needs  5  minutes. 

Mr.  Curtis.  I  will  finish  very  shortly.  I  was  not  told  that  there  was 
any  control  of  time.  I  was  made  aware  of  a  vote  at  1 :45. 

Some  much  needed  changes  are  made  in  reference  to  the  Keogh 
plans.  These  plans  are  also  referred  to  as  H.R.  10  plans.  Most  im- 
portantly the  limits  are  raised.  At  the  present  time,  the  maximum  that 
can  be  placed  into  a  Keogh  plan  and  receive  the  tax  benefits  is  10  per- 
cent of  earned  income  or  not  to  exceed  $2,500.  This  measure  before  us 
today  raises  the  10  to  15  percent  and  the  $2,500  maximum  to  $7,500 
per  year. 

Under  the  Keogh  plan,  an  employer  must  make  the  same  percentage 
contribution  for  his  employees  as  he  makes  for  himself.  In  other  words, 
if  a  self-employed  employer  puts  10  percent  of  earned  income  into  the 
plan  for  himself,  he  must  contribute  10  percent  of  his  employees  salary 
into  the  plan.  A  significant  modification  is  made  in  this  regard.  It  is 
the  requirement  that  the  employer  can  only  base  his  plan  on  his  first 
$100,000  of  earned  income.  It  would  work  out  this  way : 

If  the  self-employed  employer  had  an  earned  income  of  $250,000 
a  year  and  wished  to  place  $7,500  into  his  retirement,  it  would  only 
amount  to  3  percent  of  his  earnings.  Without  this  modification,  he 
would,  therefore,  be  required  to  contribute  only  3  percent  of  the  em- 
ployees salary  into  the  fund.  By  requiring  the  employer  to  figure  his 
own  contribution  on  the  basis  of  not  to  exceed  $100,000,  his  contribu- 
tion of  $7,500  would  amount  to  7y2  percent.  This  new  provision  would 
then  mean  that  his  contribution  for  his  employees  would  have  to  be 
7y2  percent  of  their  salary.  I  believe  that  this  is  a  fair  arrangement. 

Xow  I  wish  to  say  something  about  company  plans.  This  part  of 
the  legislation  is  primarily  regulatory  in  nature. 

It  has  been  our  goal  in  this  legislation  to  set  minimum  national 
standards.  We  have  not  undertaken  to  write  the  rules  for  an  ideal 
pension  system  but  rather  to  prescribe  minimum  standards.  I  shall 
mention  some  of  these  standards  which  are  of  major  importance. 

This  legislation  sets  forth  the  rules  for  participation  in  qualified 
pension  plans.  The  plan  may  not  exclude  from  participation,  on  ac- 
count of  age  or  service,  employees  who  are  25  years  of  age  or  have  1 
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year  of  service,  whichever  occurs  later.  This  would  mean,  for  instance, 
that  if  the  employee  is  23  years  of  age,  he  would  have  to  have  2-years 
service  before  participation  would  be  required.  If  the  employee  was 
25  or  more,  it  would  take  just  1  year  of  service  to  entitle  him  to  par- 
ticipation. In  determining  vesting  rights,  the  proposal  permits  a  look 
back  and  credit  for  employment  from  age  22. 

Another  important  minimum  standard  relates  to  vesting.  There  are 
three  options,  any  one  of  which  will  meet  the  minimum  standard. 
Option  No.  1  is  referred  to  as  graded  vesting.  This  provides  for  25- 
percent  vesting  after  5  years  of  service,  with  5  percent  per  year  for 
the  next  5  years.  This  means  50-percent  vesting  in  10  years.  Thereafter, 
vesting  is  increased  by  10  percent  per  year. 

Option  No.  2  provides  for  full  vesting  in  10  years. 

Option  No.  3  is  the  "rule  of  45"  with  certain  modifications.  Under 
the  rule  of  45,  an  employee  is  50  percent  vested  when  his  age  plus  his 
years  of  service  equal  45  or  more.  Thereafter,  vesting  is  increased  by 
10  percent  per  year.  For  instance,  someone  who  is  35  years  of  age  and 
has  worked  for  10  years  is  50  percent  vested  and  in  another  5  years 
would  be  fully  vested.  This  is  subject  to  the  following  modifications : 

First.  Someone  entering  employment  within  5  years  of  retirement 
age  can  be  execluded.  Without  this  modification,  older  men  might  not 
be  employed.  The  modification  also  has  an  application  in  reference  to 
options  Nos.  1  and  2. 

Second.  The  rule  of  45  also  provides  that  there  must  be  a  minimum 
5-years'  service.  In  other  words,  someone  entering  employment  at  43 
would  not  become  vested  until  age  48. 

Third.  The  rule  of  45  also  provides  that  a  participant  with  10  years 
service  is  entitled  to  50  percent  vesting,  regardless  of  age. 

Employment  service  prior  to  age  22  can  be  disregarded  for  the  first 
two  options  of  vesting,  but  this  only  can  be  disregarded  under  option 
No.  3  if  he  is  not  a  participant  in  the  plan. 

Accrued  benefits  should  be  considered  along  with  vesting.  The  con- 
ferees approved  the  Senate  rule  for  measuring  accrued  benefits. 
Actual  years  of  service  (Numerator) 
Years  to  normal  retirement  (Denominator) 

In  other  words,  if  an  employee  enters  employment  at  40  years  of  age 
and  has  25  years  to  go  for  normal  retirement  age,  the  25  years  becomes 
the  denominator.  After  he  has  worked  under  the  plan  for  20  years — at 
age  60 — 20  years  becomes  the  numerator.  The  accrued  benefits  in  such 
a  case  would  be  20  over  25,  or  one-fifth  of  what  that  employee  would 
have  earned  if  he  had  stayed  on  to  normal  retirement  age. 

The  House  rule  for  accrued  benefits  was  likewise  adopted  and  it  has 
two  alternatives.  First,  3  percent  of  the  maximum  benefit  multiplied 
by  the  years  of  service.  Second,  permission  is  granted  for  a  limited  de- 
gree of  "back  loading,"  permitting  larger  contributions  in  the  later 
3Tears  with  a  limit  of  133V&  percent  of  a  prior  year's  contribution. 

The  legislation  provides  for  minimum  standards  for  funding  of  pri- 
vate pension  plans.  The  contributions  to  the  fund  each  year  are  re- 
quired to  cover  the  normal  cost  for  that  year's  payout  plus  an  amor- 
tization for  past  service  costs.  In  the  case  of  existing  plans,  past  service 
costs  can  be  amortized  over  a  period  of  40  years.  In  the  case  of  new 
plans,  past  service  costs  are  to  be  amortized  over  a  30-year  period. 
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Many  pension  plans  already  existing,  or  new  ones  started,  very  appro- 
priately should  give  credit  for  the  years  their  older  employees  have  al- 
ready worked.  A  reasonable  period  of  years  for  covering  the  costs  for 
these  past  service  cases  is  desirable  and  I  believe  the  bill  has  taken  care 
of  that  in  a  proper  manner. 

The  conferees  agreed  on  a  plan  for  termination  insurance.  This  is 
intended  to  protect  an  employee  who  works  many  years  and  might 
lose  his  pension  because  the  plan  failed  by  reason  of  the  company 
going  out  of  business  or  from  other  causes.  It  will  be  administered  by 
a  corporation.  The  chairman  of  the  corporation  will  be  the  Secretary 
of  Labor  and  the  Secretaries  of  Commerce  and  the  Treasury  will  serve 
on  the  Board. 

The  rates  of  premium  for  the  plan  termination  for  the  first  year  of 
operation  is  $1  per  head  for  single-employer  plans  and  50  c£nts  per 
head  for  multiple-employer  plans. 

After  the  first  year,  the  premium  may  be  fixed  by  continuing  with 
the  per  capita  premium  just  mentioned  or  a  premium  based  upon  the 
unfunded  vested  accrued  benefits.  This  premium  is  one-tenth  of  1 
percent  for  the  single-employer  plans  and  one-fourth  of  that  amount 
for  the  multiple -employer  plans.  A  portion  of  the  premium  may  be 
based  on  the  vested  accrued  benefits — whether  or  not  funded — at  a  per- 
centage which  is  necessary  to  raise  the  same  amount  of  money  as  the 
portion  of  the  premium  based  upon  the  unfunded  vested  accrued 
benefits.  In  later  years,  the  corporation  may  work  out  a  combination 
of  these  premium  plans. 

This  new  legislation  provides  certain  fiduciary  standards  in  refer- 
ence to  private  pensions.  The  "prudent  man"  rule  is  written  into  Fed- 
eral law  for  this  purpose.  There  is  also  a  requirement  for  diversification 
of  assets.  A  pension  fund  cannot  have  more  than  10  percent  of  its 
investment  in  the  stock  of  the  employer.  Profit-sharing  plans  are  not 
subject  to  this  particular  rule. 

The  fiduciary  standards  also  set  forth  certain  prohibited  transactions 
between  the  fund  and  a  party  in  interest.  These  prohibited  transactions 
are: 

First,  sales  or  exchanges  or  leasing  of  property ; 

Second,  loans  or  credit ; 

Third,  furnishing  of  goods,  services,  or  facilities; 

Fourth,  the  transfer  of  plan  assets ;  and 

Fifth,  a  limitation  on  the  purchase  of  the  employer's  securities  or 
real  property. 

There  were  groups  that  favored  portability  of  pension  plans.  This 
could  not  be  worked  out.  There  are  no  direct  portability  provisions  in 
the  legislation  agreed  upon  by  the  conferees.  The  law  does  provide  that 
if  any  employee  leaves  employment,  and  has  a  vested  interest  and  an 
accrued  benefit,  that  he  may  have  his  benefit  transferred  to  an  in- 
dividual retirement  account  or,  with  the  consent  of  his  new  employer, 
have  it  transferred  to  the  new  employer. 

This  legislation  places  a  limitation  in  the  amount  of  retirement  bene- 
fits an  individual  may  receive  from  a  qualified  pension  plan.  The  limi- 
tation is  the  lesser  of  $75,000,  or  100  percent  of  the  participant's  aver- 
age compensation  for  his  highest  3  years. 

In  the  profit-sharing  plans,  there  is  an  annual  contribution  limita- 
tion. This  is  the  lesser  of  $25,000,  or  25  percent  of  the  participant's 
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compensation.  Personally,  I  cannot  quite  see  the  logic  for  a  limitation 
in  reference  to  the  profit-sharing  plan,  but  my  view  did  not  prevail. 

All  in  all  1  believe  that  the  conference  report  represents  good  legis- 
lation. The  stalls  have  worked  hard  and  diligently.  They  have  dealt 
with  a  verv  complex  subject  and  they  have  been  crowded  for  tune,  but 
they  have 'done  their  part  and  have  made  a  real  contribution  for  the 
public  good. 

Mr.  President,  I  yield  the  floor. 

Mr.  Tait.  Mr.  President,  there  is  one  question  which  has  arisen  as 
a  result  of  the  remarks  that  were  made  in  the  debate  on  the  bill  by  the 
distinguished  Congressman  from  Pennsylvania,  Mr.  Dent  appearing 
on  page  H8701  of  the  Record. 

I  understand  the  managers  of  the  bill  have  clarified  the  matter  some- 
what. 

To  clarify  the  remarks  made  by  Congressman  Dent,  I  would  like  to 
ask  the  distinguished  Senator  from  New  York,  who  is  such  a  leader 
in  this  legislation,  while  there  is  preemption  under  section  514  of  the 
substance  of  the  pension  legislation  including  the  matter  of  provisions 
relating  to  attorneys  services  under  employee  benefit  plans  does  this 
section  514  of  the' act  seek  to  preempt  State  bar  associations  from 
adopting  ethical  rules  or  guidelines  generally  and/or  from  disciplining 
its  members? 

Some  question  arises  in  regard  to  that  because  of  the  remarks  made 
indicating  that  the  preemption  doctrine  extended  to  rules  of  profes- 
sional organizations. 

Mr.  Javits.  Will  the  Senator  yield  ? 

My  answer  to  that  is  no.  Section  514  of  the  act  does  not  preempt 
State  bar  associations  from  adopting  and  enforcing  ethical  rules  or 
guidelines  generally  and/or  from  disciplining  its  members  or  acting 
to  discipline  members  of  the  bar,  which  bar  associations  often  do. 

Section  514  does  preempt  State  law  with  respect  to  any  employee 
benefit  pan  described  in  section  4(a)   and  not  exempted  in  section 

4(b)- 

Since  the  plans  subject  to  Federal  supervision  would  include  plans 

providing  prepaid  legal  services,  it  is  intended  that  State  regulation — 
but  not  bar  association  ethical  rules,  guidelines  or  disciplinary  ac- 
tions— in  regard  to  such  plans  be  preempted.  But  the  State,  directly 
or  indirectly  through  the  bar,  is  preempted  from  regulating  the  form 
and  content  of  a  legal  service  plan,  for  example,  open  versus  closed 
panels,  in  the  guise  of  disciplinary  or  ethical  rules  or  proceedings. 

Mi-.  Taft.  I  thank  the  distinguished  Senator  from  New  York  for 
his  remarks. 

Before  yielding  the  floor.  I  just  want  to  express  my  appreciation  for 
the  tremendous  amount  of  work  that  has  gone  through  the  various 
committees  that  dealt  with  this  problem  and,  as  I  say.  I  think  they 
have  come  up  with  an  exeellent  bill. 

As  a  member  of  the  Labor  Committee  earlier  in  the  game,  I  held 
field  hearings  in  the  State  of  Ohio,  and  the  inequities  and  misunder- 
standings that  were  involved  in  the  private  pension  system  were  legion, 
and  T  am  glad  they  have  been  cleared  no. 

Mr.  Javits.  I  would  just  like  the  Senator  from  New  Jersey  (Mr. 
"Williams)   to  confirm  my  interpretation. 

Does  the  Senator  from  New  Jersey  confirm  his  agreement  with  my 
view? 
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Mr.  Williams.  Basically,  I  do.  It,  perhaps,  could  have  more  am- 
plification as  such  rules  might  affect  the  substance  or  operation  of 
prepaid  legal  service  plans.  Certainly  the  substance  or  operation  of 
such  plans  is  preempted  and  will  not  be  disturbed  by  what  this  col- 
loquy is  raising ;  am  I  right  on  that  ? 

Mr.  Javits.  That  is  right. 

Mr.  Williams.  Right  now. 

This  is  an  area  that  will  not  give  to  bar  associations  the  authority 
to  undo  what  we,  in  Congress,  have  permitted  to  be  done,  that  is, 
giving  employers  and  unions  the  freedom  to  develop  and  operate  legal 
service  plans  of  their  choice. 

Mr.  Javits.  But  that  they  have  their  normal  disciplinary  functions. 

Mr.  Williams.  Otherwise. 

Mr.  Javits.  That  is  correct. 

Mr.  Bextsex.  I  wish  to  pay  particular  tribute  now  to  the  chairman 
of  the  Labor  Committee,  the  distinguished  Senator  from  New  Jersey 
(Mr.  Williams)  for  the  time,  devotion,  and  effort  he  has  put  into 
this,  and  the  ranking  minority  member  of  that  committee.  Senator 
Javits  of  New  York,  who  has  long  dedicated  his  efforts  in  that  regard, 
for  the  contributions  they  have  made ;  and  also,  the  chairman  of  the 
Committee  on  Finance,  Senator  Long  of  Louisiana,  and  the  chair- 
man of  the  Subcommittee  on  Private  Pensions,  Senator  Nelson. 

Mr.  Javits.  Mr.  President,  will  the  Senator  yield  so  that  I  can  ask 
for  the  yeas  and  nays  on  the  conference  report  ? 

The  Presiding  Officer.  Is  there  a  sufficient  second  ?  There  is  a  suffi- 
cient second. 

The  yeas  and  nays  were  ordered. 

Mr.  Bextsex.  Mr.  President,  I  am  proud  to  have  been  one  of  the  chief 
Senate  sponsors  as  well  as  one  of  the  Senate  conferees  for  the  land- 
mark pension  reform  bill  which  will  protect  countless  American  work- 
ers from  the  loss  of  their  hard-earned  pension  benefits  after  this  new 
law  goes  into  effect.  Final  congressional  approval  of  this  historic  leg- 
islation for  the  American  worker  will  represent  one  of  the  most  sig- 
nificant achievements  of  the  93d  Congress. 

This  new  law  will  insure  that  upon  retirement,  sufficient  funds  are 
available  to  provide  workers  with  their  earned  pension  benefits.  It  will 
guarantee  peace  of  mind  for  countless  American  workers. 

It  will  prevent  tragic  abuses  in  the  future.  Take,  for  example,  the 
case  of  a  Wichita  Falls,  Tex.,  woman  who  recently  retired  at  the  age 
of  65  after  17  years  of  service  with  the  same  employer.  She  was  earn- 
ing a  pension  during  these  years  and  she  confidently  approached  re- 
tirement age  expecting  to  receive  her  hard-earned  pension  benefits 
upon  retirement.  However,  due  to  a  technicality  in  this  woman's  pen- 
sion plan  she  lost  her  entire  pension — every  single  cent  of  it.  Because 
she  had  missed  2  years  of  service  due  to  family  illness  during  her 
employment,  this  worker  lost  her  entire  pension.  Countless  economic 
tragedies  such  as  this  will  be  prevented  in  the  future  by  this  new  pen- 
sion legislation. 

Mr.  President,  this  legislation  is  long  overdue.  As  one  worker  wrote 
to  me  in  May  : 

How  many  more  people  must  face  a  bleak  and  poverty  striken  future  before 
our  elected  representatives  agree  on  much  needed  and  overdue  legislation  to  pro- 
tect pension  rights. 
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Over  the  past  several  decades  tens  of  millions  of  American  work- 
ing: men  and  women  have  confidently  approached  their  retirement  age 
expecting  to  receive  a  sizable  monthly  pension. 

The  expectations  of  most  of  these  workers  have  been  fulfilled.  Gen- 
erally. America's  private  retirement  system  has  performed  very  well 
for  the  millions  of  retired  Americans  presently  receiving  their  ex- 
pected retirement  benefits. 

But,  unfortunately,  there  are  thousands  of  other  workers  who  have 
not  received  pension  benefits  that  they  have  earned.  Their  dreams  of 
financial  security  after  retirement  have  been  shattered.  Promises  have 
been  broken.  So  far  as  they  are  concerned.  America's  private  retire- 
ment system  has  failed. 

The  pension  legislation  that  Congress  is  sending  to  the  President 
will  eliminate  the  inequities  and  aberrations  in  our  private  retirement 
system.  At  the  same  time  this  legislation  recognizes  the  importance  of 
expanding  private  retirement  coverage  to  the  tens  of  millions  of  Amer- 
ican workers  who  do  not  now  have  the  opportunity  to  participate  in 
private  retirement  plans. 

The  purpose  of  this  legislation  is  not  to  establish  an  ideal  pension 
plan  but  rather  to  set  up  minimum  standards  to  prevent  real  abuses. 
A  pension  plan  can  always  be  more  generous  than  the  minimum  stand- 
ards legislated  by  Congress.  Hopefully,  companies  and  unions  would 
establish  plans  that,  in  fact,  are  more  generous  than  the  minimum 
standards. 

However,  it  is  important  to  recognize  that  if  minimum  standards  are 
set  too  high,  we  would  discourage  the  creation  of  new  plans.  It  is  esti- 
mated that  today  only  about  one-half  of  America's  work  force  is  cov- 
ered by  private  retirement  plans.  This  means  that  more  than  20  million 
American  workers  will  never  receive  a  private  retirement  benefit  to 
supplement  social  security  and  personal  savings. 

Certainly  Congress  cannot  disregard  these  20  million  workers  when 
it  formulates  pension  legislation.  Many  of  these  individuals  need  more 
than  social  security  benefits  and  personal  savings  to  retire  with  finan- 
cial security. 

Let  us  examine  some  of  the  inequities  in  our  private  retirement  sys- 
tem which  will  be  prevented  in  the  future  by  this  bill. 

One  of  the  fundamental  problems  involves  the  loss  of  pensions  by 
workers  who  leave  their  jobs  after  long  periods  of  employment  but 
before  their  earned  pensions  become  vested  because  of  unreasonable 
vesting  requirements.  Vesting  occurs  when  an  employee  receives  a  non- 
forfeitable right  to  the  money  contributed  to  a  pension  plan  on  his 
behalf.  Vesting  may  occur  after  an  employee  works  for  a  company  a 
specified  number  of  years  or  after  an  employee  reaches  a  certain  age 
and  number  of  years  of  service.  Different  pension  plans  contain  dif- 
ferent vesting  formulas  but  once  an  employee's  pension  rights  are 
vested,  the  employee  is  entitled  to  receive  his  benefits  at  the  normal  re- 
tirement age  even  if  he  leaves  the  company  before  that  time.  Wherever 
an  employee  goes,  he  retains  an  absolute  right  to  any  vested  benefits  he 
may  have  earned. 

Unfortunately,  the  system  does  not  always  work.  There  are  too  many 
examples  in  which  employees,  with  many  years  of  service  with  a  com- 
pany, have  been  denied  absolutely  all  of  their  earned  pension  because 
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they  separated  from  their  jobs  just  prior  to  fulfilling  unreasonably 
stringent  vesting  requirements.  They  are  left  without  a  retirement  in- 
come which  they  had  confidently  anticipated  receiving,  and  on  which 
they  are  dependent  for  decent  survival. 

For  example,  consider  the  case  of  Stephen  Duane  who  worked  at  a 
New  Jersey  warehouse  for  32  years  during  which  time  he  was  accum- 
ulating a  pension.  The  warehouse  was  closed  down  in  1970  and  Stephen 
Duane  lost  his  job.  He  was  51  years  old  at  the  time,  just  4  years  short 
of  his  company's  minimum  pension  age.  As  a  result  he  lost  all  of  his 
pension  rights.  Despite  32  years  of  service,  during  which  time  he  was 
earning  a  pension,  Stephen  Duane  received  absolutely  nothing. 

The  experience  of  Thomas  Litchko,  a  father  of  five,  is  equally 
tragic.  Mr.  Litchko  had  been  employed  by  the  same  Pennsylvania 
corporation  for  20  years,  during  which  time  he  was  earning  a  pension. 
In  the  spring  of  1972 — when  Mr.  Litchko  was  39  years  old — his  com- 
pany closed  down  and  he  was  informed  that  he  had  no  vested  rights, 
that  he  was  not  entitled  to  any  pension  whatsoever.  Under  the  pro- 
visions of  his  pension  plan,  an  employee  had  to  reach  the  age  of  40 
before  he  would  receive  any  vested  rights.  Thomas  Litchko  was  only 
1  year  short  of  vesting  and  consequently  lost  20  years'  worth  of  accum- 
ulated pensions. 

Another  example  of  unreasonable  vesting  requirements  involves  the 
participants  of  a  union-administered  pension  plan  in  Chicago.  Each 
local  within  this  union  administers  its  own  pension  plan.  LTnder  the 
terms  of  these  plans  a  worker  must  remain  within  the  same  local  for 
20  years  in  order  to  acquire  any  vested  rights.  Sometimes  a  slight  shift 
in  jobs — perhaps  from  the  loading  docks  to  the  weighing  station — 
involves  a  shift  in  union  locals  and  a  complete  loss  of  all  pension  rights 
for  an  employee  with  less  than  20  years  on  the  first  job. 

These  are  only  a  few  examples  of  the  way  countless  numbers  of 
American  working  men  and  women  have  been  tragically  victimized  by 
unreasonable  vesting  provisions  in  their  pension  plans. 

Such  tragic  losses  of  pension  benefits  will  be  prevented  in  the  future 
when  this  pension  legislation  goes  into  effect.  Under  this  bill,  the 
employer  or  union  running  the  plan  has  the  option  of  meeting  one 
of  three  minimum  vesting  formulas.  Under  one  formula,  a  worker 
would  become  100  percent  vested  after  10  years.  Under  a  second 
graded  formula,  a  worker  would  be  25  percent  vested  after  5  years  and 
vesting  would  increase  by  5  percent  a  year  for  the  next  five  years  and 
by  10  percent  a  year  for  the  following  five  years  to  provide  100  per- 
cent vesting  after  15  years.  The  third  alternative  guarantees  the 
worker  50  percent  vesting  whenever  his  age  and  service  total  45  years 
or  he  has  worked  a  minimum  of  10  years  and  in  either  case,  he  is  to 
reach  100  percent  vesting  after  another  five  years. 

Furthermore,  when  this  legislation  goes  into  effect,  the  worker  must 
be  allowed  to  join  the  plan  at  age  25,  or  after  a  year  of  service,  which- 
ever is  later.  If  he  enters  at  age  25,  he  can  get  up  to  3  years  of  back 
credit  toward  vesting  for  years  worked  in  that  firm  prior  to  age  25. 

These  formulas  would  have  guaranteed  the  pension  benefits  of 
Stephen  Duane  and  Thomas  Litchko  and  countless  other  American 
workers. 

However,  a  minimum  vesting  standard  by  itself  will  most  certainly 
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not  provide  a  complete  solution  to  the  problems  of  the  private  retire- 
ment system.  We  are  aware  of  many  tragic  examples  in  which  em- 
ployees have  been  denied  pension  benefits — benefits  that  had  actually 
vested — simply  because  the  pension  plan's  assets  were  insufficient  to 
meet  all  of  its  obligations. 

This  poses  two  related  but  very  important  problems — funding  and 
termination  insurance. 

There  is  a  clear  need  to  legislate  minimum  funding  standards  so 
that  pension  plans  are  accumulating  sufficient  assets  to  meet  their  obli- 
gations. It  is  also  essential  for  all  pension  plans  to  acquire  termination 
insurance  to  guarantee  payment  of  vested  benefits  in  the  event  that  a 
plan  happens  to  terminate  with  insufficient  assets  to  meet  its  obliga- 
tions. This  bill  sets  minimum  funding  standards  and  establishes  a 
termination  insurance  program. 

There  have  been  countless  examples  of  pension  plan  failures  that 
demonstrate  this  need.  A  classic  example  involves  the  closing  of  the 
Studebaker  plant  in  South  Bend,  Ind.,  in  1964  and  the  accompanying 
termination  of  its  pension  plan.  Even  though  this  was  a  liberal  plan 
which  called  for  the  systematic  funding  of  liabilities,  there  were  not 
enough  assets  available  to  pay  all  claims  when  the  plan  terminated. 
After  the  assets  were  distributed,  4,000  vested  employees  between  the 
ages  of  40  and  60  had  received  only  15  percent  of  their  anticipated  bene- 
fits. In  fact,  some  2,900  employees  under  the  age  of  40,  some  of  whom 
were  vested,  were  left  with  absolutely  nothing. 

Unfortunately,  this  is  far  from  an  isolated  example. 

Government  statistics  indicate  that  during  1972  alone  more  than 
15,000  pension  plans  participants  lost  retirement  benefits  because  their 
pension  plan  terminated  with  insufficient  assets  to  meet  all  plan  obli- 
gations. These  losses  amounted  to  more  than  $40  million  in  anticipated 
retirement  incomes.  Several  thousand  of  these  victims  of  pension  plan 
terminations  actually  lost  their  entire  earned  pension,  every  single  cent 
of  it.  For  these  individuals,  the  collapse  of  their  retirement  plan  re- 
sulted in  the  loss  of  100  percent  of  their  hard-earned  pension. 

On  the  basis  of  this  study,  we  can  anticipate  that  over  a  10-year 
period  more  than  150,000  American  working  men  and  women  would 
see  promised  pension  benefits  vanish  without  this  legislation. 

We  must  not  forget  that  the  termination  of  a  retirement  plan  is  much 
more  than  a  statistic  compiled  for  Government  charts.  It  is  much  more 
than  a  list  of  numbers  or  a  series  of  percentages.  As  the  victims  of 
pension  plan  terminations  can  easily  attest,  a  termination  represents 
a  great  personal  tragedy. 

It  was  certainly  a  real  tragedy  for  the  retired  worker  in  Minnesota 
who  learned  that  he  might  lose  his  vested  pension  because  his  former 
employer  was  about  to  discontinue  the  retirement  plan.  This  retired 
worker  said : 

If  I  get  a  cut  in  my  pension,  I  don't  know  what  I  will  do.  My  wife  has  been 
mentally  ill  for  14  years  and  had  45  shock  treatments  and  I  am  doctoring  for  can- 
cer since  1954.  So  you  can  see  my  health  and  my  wife's  are  not  too  good.  Her 
medicine  for  a  year  runs  over  $500  not  including  mine,  so  we  need  all  the  pension 
fund  we  can  get. 

The  experience  of  Olaf  Anderson  of  Philadelphia  provides  another 
illustration.  After  working  for  the  same  company  for  48  years,  Mr. 
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Anderson  retired  in  1970  and  began  to  receive  a  pension  of  $100  a 
month.  However,  the  company  pension  plan  was  terminated  in  1971, 
and  Mr.  Anderson  now  receives  no  pension  at  all.  It  is  interesting  to 
note  that  this  company  provided  its  employees  with  a  booklet  describ- 
ing the  pension.  The  booklet  informed  the  employees : 

You  can  look  forward  to  retirement  with  peace  of  mind  knowing  that  under 
the  plan  there  will  be  a  pension  check  in  the  mail  to  you  from  the  company 
every  month  for  life. 

In  light  of  such  occurrences,  it  is  not  difficult  to  understand  why  so 
many  Americans  look  at  the  private  retirement  system  as  a  series  of 
broken  promises. 

These  examples  clearly  illustrate  that  minimum  vesting  standards 
alone  provide  no  protection  to  employees  when  a  plan  terminates  with 
insufficient  assets  to  cover  all  liabilities. 

Further  protection  is  absolutely  necessary.  This  legislation  estab- 
lishes minimum  funding  standards  so  that  all  employers  will  make 
sufficient  contributions  to  back  up  all  vested  benefits  over  a  reasonable 
period  of  time.  In  addition,  this  bill  establishes  a  program  of  pension 
insurance — modeled  after  the  Federal  Deposit  Insurance  Corporation 
for  banks — which  will  insure  that  after  this  law  goes  into  effect  all  em- 
ployees will  be  protected  in  the  event  that  their  plan  does  terminate 
before  becoming  fully  funded. 

The  concept  of  termination  insurance  is  certainly  nothing  new.  In 
fact,  it  is  well  established  and  has  proven  to  be  very  effective  in  pro- 
tecting millions  of  Americans  from  substantial  economic  losses  due  to 
such  financial  mishaps  as  the  failure  of  a  bank  or  a  savings  and  loan 
association  or  the  financial  difficulties  of  a  brokerage  house. 

We  have  long  had  the  protection  of  the  Federal  Deposit  Insurance 
Corporation  and  the  Federal  Savings  and  Loan  Insurance  Corpora- 
tion. A  few  years  ago  Congress  added  a  new  system  of  termination 
insurance  with  the  creation  of  the  Securities  Investor  Protection  Cor- 
poration. 

The  Federal  Deposit  Insurance  Corporation,  which  was  created 
under  the  Banking  Act  of  1933  to  protect  depositors  against  bank  fail- 
ures, has  worked  very  effectively  for  40  years.  A  depositor  is  presently 
insured  up  to  $20,000  in  each  insured  bank.  Depositors  do  not  pay  for 
deposit  insurance.  Rather,  each  bank  pays  for  the  cost  of  the  insurance 
through  semiannual  assessments  equal  to  a  fraction  of  1  percent  of 
the  bank's  volume  of  deposits. 

Similarly,  the  Federal  Savings  and  Loan  Insurance  Corporation 
was  created  by  the  National  Housing  Act  of  1934  to  insure  savings 
accounts  in  insured  savings  and  loan  associations.  Each  savings  institu- 
tion bears  the  cost  of  the  insurance  by  premiums  paid  to  the  FSLIC. 
The  basic  insured  amount  for  each  saver  is  $20,000. 

The  Securities  Investor  Protection  Corporation — SIPC — was  estab- 
lished 3  years  ago  to  guarantee  stock  market  investors  against  losses 
stemming  from  financial  difficulties  of  brokerage  houses.  SIPC  is  not  a 
Government  agency.  It  is  a  nonprofit  membership  corporation  whose 
members  include  all  broker-dealers  registered  with  the  Securities  and 
Exchange  Commission  and  all  members  of  securities  exchanges.  The 
securities  industry  is  responsible  for  financing  SIPC  through  assess- 
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ments  by  SIPC  on  its  member  firms.  SIPC  members  are  assessed  a 
percentage  of  their  gross  revenues  from  the  securities  business. 

The  existence  of  the  FDIC  and  the  FSLIC  for  close  to  40  years  and 
the  recent  creation  of  SIPC  provide  substantial  precedent  for  a  pro- 
gram of  pension  plan  termination  insurance  and  demonstrate  its 
feasibility. 

The  funding  standards  in  this  legislation  and  the  termination  insur- 
ance program  will  insure  that  upon  retirement,  funds  will  be  available 
to  provide  earned  benefits.  It  will  guarantee  peace  of  mind  for  millions 
of  American  workers. 

Any  comprehensive  program  to  prevent  abuses  in  our  private  re- 
tirement system  must  also  focus  on  the  area  of  fiduciary  responsibility. 
The  assets  in  private  pension  plans  exceed  far  more  than  $100  billion. 
It  is  essential  that  those  who  handle  these  vast  sums  of  money  discharge 
their  duties  solely  in  the  interests  of  the  plan  participants  and  their 
beneficiaries. 

Workers'  pension  funds  deserve  strong  fiduciary  protections  to  in- 
sure that  their  interests  are  not  subordinated  to  the  self-enriching 
intrigues  of  "insiders"'  to  the  plan. 

This  bill  will  establish  judicially  enforceable  standards  to  insure 
honest,  faithful,  and  competent  management  of  pension  and  welfare 
funds. 

There  have  been  some  notable  examples  of  abuse  resulting  from 
conflicts  of  interest  in  the  handling  of  pension  plan  assets.  These  abuses 
have  been  brought  to  the  attention  of  Congress  as  the  result  of  congres- 
sional investigations,  Labor  Department  investigations,  and  court 
litigation. 

Let  us  examine  some  of  these  abuses. 

For  example,  in  1960,  the  pension  plan  of  a  large  retail  store  in 
Washington,  D.C.,  purchased  the  real  estate  used  for  the  retail  store 
for  $625,000.  In  1968,  the  plan  sold  the  real  estate  back  to  the  store  for 
$625,000.  The  plan  and  its  participants  did  not  realize  any  appreciation 
in  the  value  of  this  real  estate  while  held  by  the  plan.  Eight  months 
after  the  store  repurchased  this  real  estate  from  the  plan,  it  sold  the 
property  for  $2,385,000. 

Another  example  occurred  in  1968  when  the  President  of  the  X  com- 
pany took  over  the  Y  publishing  company  in  Philadelphia.  He  di- 
rected that  S6  million  of  Y's  pension  plan  be  invested  in  the  Y  publish- 
ing company  even  though  Y  had  lost  $62  million  since  1961.  The  union 
sued  the  President  and  the  two  other  officials  of  Y,  charging  they  had 
"misappropriated,  fraudulently  converted  and  dissipated"  $6  million 
from  the  pension  fund.  The  President  got  the  Board  of  Directors  of 
Y  to  pass  a  resolution  saying  that  the  Y  plant  in  Philadelphia  would 
be  closed  unless  the  union  dropped  its  suit  and  allowed  the  company  to 
withdraw  another  $4  million  from  the  pension  fund.  In  effect,  the 
President  of  Y  company  said :  "It  will  be  put  up  or  shut  up.  What  do 
you  want,  the  suit  or  jobs?" 

A  much  discussed  example  of  conflicting  interests  involving  a  union 
official  and  employee  benefit  plan  participants,  was  exposed  by  the 
Senate  Permanent  Subcommittee  on  Investigations  in  1965.  This  in- 
vestigation precipitated  much  of  the  original  congressional  interest 
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in  Federal  legislation  imposing  fiduciary  standards  on  pension  and 
welfare  funds. 
According  to  the  subcommittee's  report : 

George  Barasch's  domination  of  the  two  unions  and  of  their  employee  benefit 
plans  gave  him  effective  control  of  approximately  $15,500,000  that  rightfully  be- 
longed to  the  members  of  the  unions.  This  sum  of  money  was  held  in  the  assets 
of  the  several  corporations  he  formed  and  capitalized  with  the  funds  of  the  em- 
ployee benefit  plans  and  in  the  assets  of  the  existing  trust  funds  of  the  unions. 
He  managed  to  achieve  this  position  of  power  because  in  every  fund  established 
and  maintained  by  the  unions  since  they  were  organized,  he  served  irrevocably 
either  as  lifetime  sole  trustee  or  as  a  lifetime  union  co-trustee. 

Additionally,  with  loans  from  the  funds,  this  union  official  estab- 
lished a  management  firm  to  administer  these  funds.  He  also  created 
several  foreign  corporations,  including  "research  foundations"  in 
foreign  countries  into  which  various  funds  were  channeled,  with  total 
diversions  of  almost  $5  million. 

For  his  efforts,  the  union  official  was  well  remunerated,  including  an 
annual  salary  of  $35,000  from  the  management  firm,  $407,000  in  life 
insurance  coverage  and  total  retirement  benefits  of  $54,098  per  year 
for  life — the  pension  benefit  alone  was  valued  by  the  committee  at 
$796,925. 

Under  pressure  from  the  Senate  subcommittee  and  Federal  and 
State  agencies,  he  returned  $4.2  million  to  the  employee  benefit  funds, 
resigned  as  trustee  of  the  funds,  and  subjected  these  funds  to  the  super- 
vision of  the  New  York  State  Insurance  Department.  However,  he 
was  never  prosecuted  for  any  violation  of  law  since  State  and  Federal 
officials  apparently  concluded  that  no  existing  laws  were  violated. 

The  provisions  of  this  bill  will  protect  workers  from  these  kinds  of 
fiduciary  abuses. 

Unless  a  variance  is  granted  by  the  Secretaries  of  Labor  and  Treas- 
ury, a  pension  plan  administrator  would  generally  be  prohibited  from 
engaging  in  the  following  transactions  under  the  new  law: 

The  sale,  exchange,  or  leasing  of  property  between  the  plan  and  a 
party-in-interest. 

The  lending  of  money  or  extension  of  credit  between  the  plan  and  a 
party-in-interest. 

The  furnishing  of  goods,  services,  or  facilities  between  the  plan  and 
a  party-in-interest. 

The  transfer  of  assets  for  the  benefit  of  a  party-in-interest. 

The  deposit  or  investment  of  plan  assets  outside  of  the  United  States. 

This  comprehensive  bill  also  addresses  itself  to  the  question  of  re- 
porting and  disclosure.  Under  this  legislation,  pension  plans  will  be 
required  to  disclose  more  detailed  information  to  plan  participants 
and  the  Federal  Government.  This  will  facilitate  Government  discov- 
ery of  illegal  uses  of  pension  plan  assets.  In  addition,  it  will  provide 
participants  with  a  much  better  understanding  of  how  their  plans 
operate.  It  is  especially  important  that  communications  to  employees 
be  presented  in  a  manner  that  an  average  participant  can  easily  under- 
stand. It  is  clearly  unfair  to  hold  an  employee  accountable  for  acts 
which  disqualify  him  from  benefits,  if  he  had  no  knowledge  of  these 
acts,  or  if  these  conditions  were  stated  in  a  misleading  or  incompre- 
hensible manner  in  plan  documents. 

Furthermore,  this  bill  specifically  makes  it  unlawful  for  any  per- 
son to  discharge,  fine,  suspend,  expel,  discipline,  or  discriminate 
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against  a  pension  plan  participant  or  beneficiary  for  the  purpose  of 
interfering  with  any  rights  guaranteed  under  the  bill.  A  participant 
or  beneficiary  may  bring  a  civil  action  against  any  person  who  inter- 
feres with  his  rights  which  are  protected  under  the  act. 

These  minimum  standards  of  vesting,  funding,  termination  insur- 
ance, fiduciary  responsibility,  reporting,  and  disclosure  will  greatly 
strengthen  our  private  retirement  system  by  eliminating  the  small 
number  of  abuses.  The  legislation  achieves  a  fair  balance  between  the 
need  to  provide  adequate  protection  to  existing  pension  plan  partici- 
pants and  the  important  need  to  expand  pension  coverage.  The  legis- 
lation does  this  by  setting  minimum  standards — not  ideal  standards — 
which  would  not  impose  such  severe  costs  on  employers  so  as  to  dis- 
courage the  creation  of  new  plans  or  actually  force  the  termination 
of  some  existing  plans.  At  the  same  time  this  bill  would  protect  count- 
less American  workers  from  pension  abuses. 

These  minimum  standards  provide  fair  treatment  to  all  parties — 
employees,  employers  and  unions.  The  Federal  Government  has  a 
longstanding  policy  of  encouraging  retirement  plans  by  means  of  our 
Federal  tax  laws.  It  is  only  fair  that  this  policy  be  implemented  equi- 
tably so  that  employees  will  be  the  beneficiaries  of  this  policy  to  the 
same  extent  as  the  individuals  who  establish  the  plans. 

"While  this  legislation  is  essential  to  safeguard  the  pension  rights 
of  those  Americans  who  currently  participate  in  private  retirement 
plans,  this  legislation  does  not  neglect  the  tens  of  millions  of  workers 
who  do  not  now  have  the  opportunity  to  participate  in  any  retirement 
plan.  It  is  discriminatory  to  provide  special  tax  benefits  for  partici- 
pants of  private  retirement  plans  while  totally  denying  any  tax  bene- 
fits to  those  who  presently  do  not  participate. 

It  is  estimated  that  more  than  20  million  American  workers  do  not 
now  participate  in  any  retirement  plan.  Many  of  these  individuals 
need  more  than  their  personal  savings  and  Social  Security  checks  to 
enjoy  their  retirement  years  with  financial  security. 

This  legislation  will  help  expand  pension  coverage  by  creating  a 
new  incentive  for  personal  savings  which  will  be  known  as  an  IRA 
or  individual  retirement  account,  and  also  by  increasing  allowable 
contributions  to  self-employed  or  Keogh  plans. 

Under  the  individual  retirement  account,  an  individual  who  does  not 
participate  in  another  pension  plan  is  allowed  to  receive  an  annual  tax 
deduction  of  up  to  $1,500  for  contributions  to  one  of  these  personal 
retirement  plans.  These  contributions  can  be  invested  in  a  number  of 
ways  such  as  a  bank,  savings  and  loan  association  or  credit  union. 
These  entities  will  actually  hold  the  contributions,  and  investment 
earnings  will  be  free  of  tax  until  distributed  to  the  individual  after 
retirement. 

The  new  law  will  also  increase  the  allowable  contributions  to  self- 
emploved  or  Keogh  plans  from  the  present  level  of  $2,500  a  vear  to 
$7,500. 

Both  of  these  provisions — the  creation  of  individual  retirement  ac- 
counts and  the  liberalization  of  retirement  plans  for  the  self-em- 
ployed— will  encourage  the  expansion  of  our  private  retirement 
system. 

This  new  individual  retirement  account  will  provide  employees  with 
increased  portability  since  it  will  give  workers  a  greater  opportunity 
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to  carry  pension  rights  from  one  retirement  plan  to  another.  With  the 
consent  of  the  employer,  the  new  law  would  enable  employees  to  trans- 
fer pension  assets  on  a  tax-free  basis  from  qualified  plans  to  an  indi- 
vidual retirement  account  when  an  employee  leaves  employment.  These 
funds  could  remain  in  the  individual  retirement  account  on  a  tax- 
free  basis  until  the  employee  retires,  or  until  he  acquires  employment 
with  a  new  employer.  With  the  approval  of  the  new  employer,  the  em- 
ployee could  transfer  funds  on  a  tax-free  basis  from  his  individual  re- 
tirement account  to  a  qualified  plan  of  this  employer. 

Final  enactment  of  this  legislation  will  go  a  long  way  toward  making 
our  private  retirement  system  perform  more  effectively.  It  is  historic 
legislation  which  will  both  protect  pension  plan  participants  from 
inequities  and  expand  pension  coverage. 

Mr.  Weicker.  Mr.  President.  I  would  just  like  to  take  this  oppor- 
tunity to  compliment  the  distinguished  Senator  from  New  York  (Mr. 
Javits)  for  his  work  on  this  measure. 

This  pension  reform  is  not  something  that  has  been  spur-of-the- 
moment  legislation  by  the  distinguished  senior  Senator  from  Xew 
York.  This  is  a  lifetime  work  covering  an  area  of  great  need. 

It  meaningfully  fills  a  rather  large  gap  in  the  lives  of  so  many  people. 
So  many  individuals  have  been  hurt  over  the  years  because  of  our 
failure  to  safeguard  their  life's  work,  their  pensions. 

It  is  only  fitting  that  Senator  Javits"  work  in  this  area  be  recognized. 
I  feel  he  has  accomplished  a  great  thing  for  the  entire  Nation  in 
sticking  to  this  problem  and  arriving  at  the  solution  we  now  have 
before  us  and  which  hopefully  will  become  the  law  of  the  land. 

Mr.  Javtts.  Would  the  Senator  yield  just  so  that  I  can  thank  him 
very  much  for  his  warm  sentiments,  which  are  very  meaningful  to  me. 
and  for  which  I  am  very  grateful  ? 

Mr.  President.  I  suggest  the  absence  of  a  quorum. 
The  Presiding  Officer.  The  clerk  will  call  the  roll. 
The  assistant  legislative  clerk  proceeded  to  call  the  roll. 
Mr.  Javits.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 
The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
Mr.  Nelson.  Mr.  President,  today  the  Senate  is  passing,  and  sending 
to  the  President  for  his  signature,  legislation  with  the  very  simple  goal 
that  workers  have  a  right  to  the  pensions  they  have  been  promised. 
This  rather  basic  reform  of  our  pension  laws  has  taken  so  long  to 
achieve,  despite  the  hard  work  and  dedication  of  many,  because 
economic  injustice  seems  to  be  harder  to  perceive  than  other  forms  of 
injustice. 

"When  a  man  is  denied  his  civil  rights  or  his  right  to  privacy,  that 
abuse  is  clear  and  its  correction  depends  merely  on  the  will  to  right  the 
wrong.  But  when  a  man  spends  a  lifetime  of  work  and  then  does  not 
receive  the  pension  he  had  everv  reason  to  expect,  who  is  to  blame  ?  Is 
it  the  employer  who  did  not  provide  more  than  the  law  requires  ?  Is  it 
the  worker  who  did  not  understand  the  gaps  in  the  law  ?  I  think  not. 
Ultimately,  the  responsibility  and  blame  lies  with  Congress. 

Congress  had  a  pretty  good  idea  when  it  decided  to  encourage, 
through  use  of  the  tax  code,  the  development  of  retirement  income 
plans.  A  tax  approach  has  particular  advantages  that  can  be  matched, 
if  at  all,  only  by  a  massive  and  extremely  costly  Federal  program— 
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such  as  social  security — financed  by  Federal  taxes.  Unfortunately, 
Congress  did  not  write  into  the  law  sufficient  safeguards  to  insure 
that  it  achieved  its  purpose  of  providing  retirement  income  for  a 
significant  number  of  low-wage  workers. 

For  example,  during  the  hearings  I  conducted  last  year,  we  heard 
about  Mr.  Robert  Pratt  of  Hudson,  N.Y.,  who  in  1971  was  laid  off 
by  his  employer,  the  Gifford-Wood  Co.  Mr!  Pratt  had  worked  47  years 
for  this  company,  and  was  to  retire  within  1  year  at  the  age  of  65. 

In  June  1972,  Gifford-Wood  was  sold  to  another  firm,  and  its  pen- 
sion plan  was  terminated — 3  months  before  Mr.  Pratt's  65th  birth- 
day. When  he  applied  for  retirement  benefits,  Mr.  Pratt  was  told  he 
would  receive  nothing  for  47  years  of  service. 

A  widely  publicized  failure  of  the  private  pension  system  occurred 
in  1964,  when  Studebaker  closed  its  plant  in  South  Bend,  Ind.,  4,500 
employees  lost  85  percent  of  their  earned  pension  benefits.  This  was  an 
economic  catastrophe  to  the  individuals  involved,  and  to  the  entire 
community  of  South  Bend. 

For  some  workers,  the  shock  of  losing  both  their  jobs  and  their 
pensions  within  a  few  years  of  retirement  drove  them  to  suicide. 

These  are  but  two  of  the  hundreds  of  tragic  losses  of  pensions  by 
hard-working  Americans,  extensively  documented  in  lengthy  con- 
gressional hearings  over  a  period  of  years.  These  hearings  demon- 
strated that  existing  law  fails  to  assure  American  workers  that  their 
pension  benefits  are  secure  and  will  be  available  when  promised  and 
due. 

Congress  has  necessarily  concentrated  on  the  problems  and  inade- 
quacies of  the  private  pension  system,  but  it  fully  acknowledges  and 
recognizes  the  substantial  achievements  of  the  system. 

If  these  tragic  cases  were  the  full  story,  then  the  logical  legislative 
remedy  would  be  simple — abandon  the  private  pension  system,  close 
it  out,  and  save  $4  billion  of  Federal  revenue.  The  full  story  is  that 
private  pensions  are  making  a  substantial  and  growing  contribution 
in  providing  retirement  income  and  security  for  millions  of  Ameri- 
cans. 

In  1970  about  -30  million  workers  were  covered  by  a  pension  plan  as 
compared  to  only  4,000,000  in  1940.  By  1980,  pension  plans  are  ex- 
pected to  cover  42,000,000  employees.  In  1970,  4.7  million  beneficiaries 
received  $7.4  billion  in  pension  payments.  Clearly,  private  pensions, 
along  with  social  security  are  providing  a  solution  to  a  uniquely  20th 
century  problem.  In  the  last  century,  the  average  American's  life  ex- 
pectancy was  47  years;  today,  it  is  70  years  of  age.  Despite  these  sub- 
stantial achievements,  it  is  clear  that  many  pension  plans  failed  to 
achieve  their  full  potential  as  a  source  for  retirement  income. 

At  a  cost  of  $4  billion  of  Federal  revenue  and  at  a  cost  of  increased 
taxes  for  American  taxpayers,  it  is  not  unreasonable  for  Congress  to 
establish  minimum  standards  to  insure  that  pension  plans  achieve  the 
desired  objective  of  providing  retirement  income  for  a  growing  num- 
ber of  American  workers. 

This  legislation  put  into  the  law  minimum  safeguards — safeguards 
that  should  have  been  in  the  law  in  the  first  place — to  make  the  system 
work  and  to  justify  its  present  cost  to  the  American  taxpayers.  The 
bill  is  designed  to  protect  workers  against  loss  of  pension  rights  when 
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they  switch  jobs  or  when  their  pension  fund  is  inadequately  funded 
or  abruptly  terminated  by  the  employer. 

Briefly,  this  legislation  proposed  seven  major  pension  reforms : 

First,  it  sets  conditions  under  which  an  employee  must  acquire  a 
nonforfeitable  right  to  a  pension. 

Second,  it  requires  the  funding  to  be  adequate  to  pay  for  the  prom- 
ised pension. 

Third,  it  establishes  a  program  of  termination  insurance  to  protect 
the  pensions  of  workers. 

Fourth,  it  applies  the  traditional  standards  of  conduct  by  individ- 
uals in  a  fiduciary  capacity  to  those  responsible  for  administering 
pension  funds. 

Fifth,  it  increases  the  amount  of  contributions  that  the  self-em- 
ployed can  set  aside  for  their,  and  their  employees,  retirement. 

Sixth,  it  establishes  a  new  tax  deduction  for  retirement  savings  for 
individuals  not  covered  by  pension  plans. 

And,  seventh,  it  allows  an  employee,  with  the  agreement  of  the  em- 
ployer, to  take  his  vested  pension  rights  with  him  when  he  leaves  his 
job  and  put  them  in  an  individual  savings  account  or  the  pension  plan 
of  his  employer. 

In  all  its  deliberations  and  decisions,  Congress  was  acutely  aware 
that  under  our  voluntary  pension  system  the  cost  of  financing  pension 
plans  is  an  important  factor  in  determining  whether  a  pension  plan 
will  be  adopted.  Unduly  large  increases  in  cost  can  impede  the  prog- 
ress of  the  private  pension  system.  For  this  reason,  in  the  case  of 
those  requirements  which  add  to  the  cost  of  financing  pension  plans, 
Congress  tried  to  adopt  provisions  which  strike  a  balance  between 
providing  a  meaningful  protection  for  the  employees  and  keeping  costs 
within  reasonable  limits  for  employers. 

AGE    AND    SERVICE    REQUIREMENTS 

Overly  restrictive  age  and  service  eligibility  can  defeat,  as  much 
as  inadequate  vesting,  the  purpose  of  pension  plans.  To  extend  cover- 
age of  pension  plans,  this  bill  provides  generally  that  employees  cannot 
be  required  to  work  for  more  than  1  year  or  to  the  age  of  25,  whichever 
occurs  later,  to  participate  in  a  pension  plan.  There  will  be  a  3-year 
lookback  provision  so  that  a  person  who  starts  employment  at  age 
22  will  be  granted  3-year  credit  for  the  purpose  of  vesting  if  he  still 
is  working  for  the  same  firm  when  he  becomes  25. 

VESTING 

Unless  an  emplo}-ee's  right  to  his  accrued  benefits  are  nonforfeit- 
able, in  other  words,  vested,  he  has  no  assurance  that  he  will  ultimately 
receive  a  pension.  Under  present  law,  pension  rights,  accumulating 
slowly  over  many  years,  may  be  lost  in  a  day. 

Besides  the  personal  hardship  for  the  individuals  involved,  this  is 
highly  inequitable,  since  pension  contributions  are  usually  made  in 
place  of  additional  compensation  or  other  benefits  the  workers  would 
have  received. 

Most  pension  plans  recognize  the  importance  of  providing  a  non- 
forfeitable right  after  a  reasonable  period  of  service.  However,  about 
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one-fifth  of  all  plans  still  do  not  provide  any  vesting  until  retirement. 
Administration  figures  reveal  that  only  42  percent  of  participants  50- 
60  years  of  age  were  entitled  to  a  vested  benefit,  and  only  46  percent  of 
these  over  60  had  vested  benefits.  For  these  reasons,  the  legislation 
concluded  that  a  minimum  vesting  standard  must  be  required  for  all 
pension  plans. 

The  legislation  establishes  three  minimum  vesting  standards,  one  of 
which  every  pension  plan  must  meet.  The  three  minimum  vesting 
standards  are : 

First,  provide  an  employee  with  a  25  percent  vested  interest  in  a 
plan  after  5  years  of  service,  increasing  by  5  percent  in  each  of  the 
next  5  years  and  then  by  10  percent  in  each  of  the  next  5  years  until 
100  percent  vesting  is  reached  after  15  years  of  membership ; 

Second,  100  percent  vesting  at  the  end  of  10  years  service ;  and 

Third,  50  percent  vesting  when  age  and  years  of  service  equal  45, 
increasing  by  10  percent  in  each  of  the  following  5  years  with  the  re- 
quirement, however,  as  a  safeguard  for  workers  who  join  a  plan  at  a 
young  age,  that  after  10  years  of  service  he  must  be  at  least  50  percent 
vested. 

Most  service  accumulated  prior  to  enactment  of  the  bill  will  count 
toward  vesting. 

FUNDING 

Obviously,  the  promise  of  a  pension  plan  is  only  as  secure  as  its 
method  of  funding  will  allow.  The  continuing  stream  of  benefit  pay- 
ments to  an  increasing  number  of  retirees  must  come  from  reserves 
built  up  during  the  employees'  working  life. 

Many  private  plans  are  well  funded.  Their  employers  contribute 
annually  according  to  a  carefully  calculated  long-term  funding  pro- 
gram based  on  accepted  actuarial  methods.  Typically,  the  employer 
contribution  includes  the  current  cost  of  paying  for  the  future  bene- 
fits being  earned  during  the  year  concerned  together  with  an  actuarily 
determined  portion  of  any  liabilities  that  have  been  previously  ac- 
cumulated and  not  already  paid.  However,  for  some  plans,  employers 
try  to  support  the  pension  fund  at  a  lower  level,  making  only  limited 
contributions.  A  survey  made  by  the  Senate  Labor  Subcommittee  re- 
vealed about  one-third  of  the  plans  studied  had  a  ratio  of  assets  to 
liabilities  of  50  percent  or  less,  while  7  percent  of  the  plans'  ratio  was 
25  percent  or  less. 

Under  current  law  the  required  annual  contributions  can  be  quite 
minimal.  The  only  requirement  is  that  annual  contributions  cover  cur- 
rent costs  together  with  the  interest  on  any  unfunded  liabilities.  There 
is  no  requirement  that  contributions  be  sufficient  to  fully  amortize  un- 
funded liabilities  over  any  period  of  time. 

To  insure  adequate  funding,  the  bill  provides  that  annual  contribu- 
tions must  be  sufficient  not  only  to  cover  current  service  costs  but  also 
to  fully  amortize  all  unfunded  liabilities  in  level  payments  over  a  30- 
year  period  for  single-employer  plans  and  40  years  for  multiemployer 
plans. 

The  level  payment  method  for  funding  adopted  by  the  bill  is 
analogous  to  the  payment  of  a  home  mortgage  in  that  each  specified 
payment  includes  a  payment  for  both  interest  and  principal.  This 
method  spreads  the  payments  evenly  over  the  payment  period,  making 
it  generally  easier  for  the  employer  to  plan  for  the  payments.  Also, 
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the  level  premium  method,  while  providing  for  adequate  amortiza- 
tion of  past  service  costs,  initially  adds  only  relatively  moderate 
amounts  to  an  employers  existing  funding  costs. 

Provision  is  also  made  for  funding  of  experience  deficiencies  arising 
when  costs  are  greater  than  estimated  or  when  the  plan's  assets  were  less 
than  anticipated.  In  establishing  a  minimum  funding  standard  for 
such  experience  deficiencies,  Congress  tried  to  avoid  two  problems.  If 
it  allowed  the  experience  deficiencies  to  be  funded  over  a  very  long 
period  of  time,  an  incentive  would  be  provided  for  the  use  of  actuarial 
assumptions  understanding  costs  since  any  resulting  deficiencies  could 
without  penalty  be  made  up  over  a  long  period  of  time. 

On  the  other  hand,  if  the  experience  deficiencies  were  required  to 
be  amortized  over  too  short  a  period,  employers  would  encounter  eco- 
nomic hardship  in  meeting  the  annual  payments.  This  bill  seeks  to  avoid 
both  these  problems  by  allowing  experience  deficiencies  to  be  funded 
over  a  period  of  15  years  for  single-employer  plans  and  20  years  for 
multiemployer  plans. 

To  prevent  economic  hardship,  any  pension  fund  will  have  the  right 
to  ask  for  a  waiver  of  the  annual  payment.  A  fund  will  be  able  to  ob- 
tain five  such  waivers  within  15  consecutive  years. 

The  bill  also  provides  new  and  more  effective  penalties  where  em- 
ployers fail  to  meet  the  funding  standards.  In  the  past,  funding  stand- 
ards have  been  enforced  by  terminating  the  plan.  This  procedure,  in- 
stead of  penalizing  those  responsible  for  the  underfunding,  penalizes 
the  employees  covered  by  the  plan.  Since  the  responsibility  for  under- 
funding  can  hardly  be  charged  to  the  employees,  it  is  most  inappropri- 
ate to  apply  a  penalty  adverse  to  their  interest.  For  this  reason,  the 
bill  places  the  obligation  for  funding  and  the  penalty  for  underfund- 
ing on  the  employer. 

In  general,  if  an  employer  fails  to  contribute  sufficient  amounts  to 
meet  the  new  funding  requirements,  he  will  be  subject  to  a  nonde- 
ductible 5  percent  excise  tax  on  the  amount  of  the  underfunding  for 
any  year.  If  the  employer  fails  to  make  up  the  underfunding  then  he 
is  subject  to  a  second  level  excise  tax  amounting  to  100  percent  of  the 
underfunding. 

PLAN    TERMINATION    INSURANCE 

The  new  minimum  vesting  and  funding  requirements  adopted  by 
this  bill  will  make  pension  plans  more  effective  in  providing  retire- 
ment income  and  will  increase  the  benefits  paid  to  retired  employees. 
But  these  provisions  are  not  sufficient  in  themselves  to  provide  com- 
plete assurance  that  employees  will  actually  receive  their  promised 
benefits.  This  is  because  the  termination  of  a  pension  plan  which 
grants  vested  rights  and  which  is  being  funded  regularly  on  what 
appears  to  be  an  adequate  funding  schedule  can  result  in  the  loss  of 
substantial  benefits  by  plan  participants  if  the  termination  occurs 
before  full  funding  is  achieved.  This  is  what  happened  at  Studebaker 
where  the  plan  seemed  to  be  adequately  funded. 

The  bill,  therefore,  establishes  a  plan  for  insuring  employees  against 
the  loss  of  benefits  resulting  from  plan  termination.  All  pension  plans 
providing  defined  benefits  are  required  to  participate  in  the  insurance 
arrangement. 

The  program  adopted  by  the  bill  is  designed  to  insure  significant 
amounts  of  pension  benefits,  and  yet  at  the  same  time  to  exclude  the 
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payment  of  excessive  benefits.  Therefore,  the  insurance  is  limited  to  the 
vested  benefit  provided  under  the  plan  up  to  the  participant's  5  highest 
paid  years  of  participation  in  the  plan  but  in  no  case  will  the  insured 
benefit  be  more  than  $750  a  month. 

The  termination  insurance  program  is  intended  to  work  hand  in 
hand  with  the  minimum  funding  standards  imposed  by  the  bill,  since 
the  latter  will  limit  the  losses  due  to  plan  termination  by  requiring 
more  adequate  funding  of  pension  plans.  In  addition,  the  employer  is 
made  liable  for  the  losses  due  to  plan  termination  up  to  30  percent  of 
his  net  worth,  no  more  than  120  days  prior  to  the  plan  termination 
date.  The  program  is  intended  to  be  self-financing  with  single-em- 
ployer plans  contributing,  in  the  first  year,  $1  per  participant  in  the 
fund  and  multiemployer  plans  contributing  50  cents. 

FIDUCIARY   RESPONSIBILITY 

Employees  have  a  right  to  expect  that  trustees  and  administrators 
will  handle  their  pension  funds  properly  for  the  purposes  for  which 
they  are  intended  and  will  not  neglect  their  duties  in  this  regard  or 
divert  the  funds  to  improper  uses.  Unfortunately,  instances  have  arisen 
in  which  pension  funds  have  been  used  improperly  by  plan  managers 
and  fiduciaries.  This  situation  should  not  be  permitted  to  continue  and 
this  bill  contains  measures  designed  to  reduce  substantially  the  poten- 
tialities for  abuse.  The  bill  establishes  fiduciary  standards  for  trustees 
and  other  parties  in  interest  of  private  employee  benefit  plans. 

Fiduciaries  are  required  to  discharge  their  duties  solely  in  the  inter- 
est of  participants  and  their  beneficiaries  and  in  a  manner  which  will 
not  jeopardize  the  income  or  assets  of  the  fund.  They  are  also  specif- 
ically prohibited  from  engaging  in  actions  where  there  would  be  a  con- 
flict of  interest  with  the  fund,  such  as  representing  any  other  party 
dealing  with  the  fund. 

The  bill  also  completely  changes  the  method  of  enforcing  the  pro- 
hibited transaction  rules  governing  plans  qualified  under  the  tax  laws. 
For  violating  the  prohibited  transaction  rules  the  bill  imposes  an  excise 
tax  on  the  parties  in  interest  who  have  engaged  in  the  prohibited  trans- 
action. This  is  in  contrast  to  the  present  situation,  where  the  trust  loses 
its  tax  exemption  upon  engaging  in  a  prohibited  transaction,  thereby 
imposing  a  sanction  on  the  employer  but  also  imposing  one  on  the 
employees  as  well.  In  addition,  the  bill  establishes  new  rules  that  de- 
fine the  transactions  that  are  prohibited,  substantially  strengthening 
these  rules. 

Currently,  transactions  are  prohibited  generally  when  the  dealings 
involved  are  on  other  than  an  arm's-length  basis.  However,  arm's- 
length  standards  require  substantial  enforcement  efforts,  resulting  in 
periodic  and  uncertain  effectiveness  of  these  provisions. 

PORTABILITY 

The  rapid  development  of  private  pension  plans  has  created  a  multi- 
tude of  individual  plans,  but  not  an  integrated  system.  As  a  result, 
employees  frequently  acquire  vested  rights  to  pensions  under  a  num- 
ber of  different  pension  plans  established  by  previous  employers.  In 
view  of  the  fact  that  some  of  the  pension  rights  will  generally  have 
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been  acquired  many  years  before  the  employee  retires,  he  may  forget 
to  claim  all  his  pension  benefits.  In  addition,  in  such  cases,  the  plans 
involved  may  not  be  able  to  locate  the  employee  to  pay  him  his  pension 
benefit. 

The  bill  contains  provisions  to  ameliorate  these  problems.  With  em- 
ployer's consent,  a  worker,  when  he  leaves  his  present  employer,  may 
withdraw  his  vested  benefits  and  place  them  in  an  individual  savings 
account  where  it  can  later  be  placed  in  the  pension  plan  of  his  next 
employer. 

Finally,  in  order  to  insure  that  employees  will  actually  receive  the 
pension  benefits  to  which  they  are  entitled  when  they  retire,  the  Social 
Security  Administration  will  keep  records  regarding  the  vested  rights 
of  employees  which  will  be  sent  in  to  the  Social  Security  Administra- 
tion by  employers  at  the  time  that  employees  terminate  their  employ- 
ment. The  Social  Security  Administration  will  then  furnish  this  in- 
formation regarding  vested  pension  rights  to  individuals  both  on 
request  and  at  the  same  time  that  official  information  is  supplied 
regarding  social  security  benefits. 

Another  objective  of  the  bill  is  to  provide  more  rational  and  equitable 
tax  treatment  under  pension  plans.  It  does  this  by : 

First.  Individual  retirement  plans.  Any  individual  who  is  not  a 
participant  in  a  qualified  retirement  plan  will  be  permitted  under  the 
bill  to  make  tax  deductible  contributions  of  up  to  $1,500  a  year  toward 
his  own  retirement  plan,  or  15  percent  of  his  compensation,  whichever 
is  less. 

And  by : 

Second.  Increasing  deductions  for  H.R.  10.  The  bill  increases  the 
maximum  contribution  for  self-employed  to  15  percent  earned  in- 
come. The  maximum  contribution  allowed  would  be  $7,500  a  year. 

CONCLUSION 

This  is  not  a  perfect  bill,  nor  is  it  all  that  I  hope  for,  but  before  we 
become  too  disappointed,  let  us  look  at  where  we  started.  We  started 
with  no  statutory  standards  for  vesting;  no  reasonable  funding  re- 
quirements ;  fiduciary  standards  so  vague  and  loose  that  they  were  an 
open  invitation  for  abuse;  and  no  Federal  program  to  insure  that 
workers  actually  received  their  pensions.  Looking  back,  we  can  use  our 
high  hopes  as  a  guide  to  future  reforms. 

Generally,  under  present  law  an  employee's  contributions  to  a  retire- 
ment plan  maintained  by  his  employer  are  not  tax  deductible.  How- 
ever, in  the  case  of  salary  reduction  plans  and  cash  or  deferred  profit- 
sharing  plans,  the  Internal  Revenue  Service  has  permitted  employees 
to  exclude  from  income  amounts  contributed  by  their  employers  to  the 
plan  even  where  the  source  of  these  amounts  has  been  the  employee's 
agreement  to  take  a  reduction  in  his  salary  or  bonus  or  to  forego  his 
salary  increases. 

In  December  1972,  the  Treasury  issued  proposed  regulations  which 
would  have  changed  this  result  in  the  case  of  salary  reduction  plans 
and  would  call  into  question  the  treatment  under  cash  or  deferred 
profit-sharing  plans. 

To  allow  time  for  congressional  study  of  these  plans,  the  conference 
report  provides  for  a  temporary  freeze  of  the  status  quo  before  the 


4805 

proposed  regulations  issued  in  December  1972.  Thus,  contributions  to 
plans  in  existence  on  June  27,  1974,  are  to  be  governed  under  the  law 
as  it  was  applied  before  January  1, 1972. 

Generally,  a  plan  would  be  treated  as  having  been  established  on 
June  27,  1974,  if  the  plan  was  reduced  to  writing  and  had  been 
adopted  and  approved  by  the  directors  of  the  employer  corporation 
by  that  date  even  if  contributions  had  not  yet  been  made  to  the  plan  on 
a  salary  reduction  basis.  New  participants,  of  course,  may  be  added  to 
an  existing  plan  in  the  normal  course  of  business. 

Where  employees  of  a  company  are  already  covered  by  an  existing 
plan,  its  extension  to  additional  groups  of  employees  of  the  same  com- 
pany or  its  subsidiaries  generally  would  not  be  considered  to  be  an  ad- 
dition of  new  participants  in  the  normal  course  of  business,  since  this 
frequently  will  have  the  same  effect  as  establishing  a  new  plan.  How- 
ever, if  the  number  of  employees  covered  by  the  extension  is  minimal 
in  relation  to  the  number  of  employees  covered  on  June  27, 1974,  then 
the  extension  may  be  regarded  as  being  in  the  normal  course  of 
business. 

Mr.  President,  I  ask  unanimous  consent  to  insert  in  the  Record  an 
excellent  summary  that  appeared  in  the  August  26  issue  of  U.S.  News 
&  World  Report. 

There  being  no  objection,  the  summary  was  ordered  to  be  printed 
in  the  Record,  as  follows : 

[From  U.S.  News  and  World  Report,  Aug.  26,  1974] 
How  New  Pension  Law  Will  Affect  You 

(Note. — Pension  plans  of  thousands  of  companies  will  be  safer — and  more 
generous.  Millions  of  people  will  find  it  easier  to  build  their  own  retirement  funds. 
All  this  and  more  emerges  from  new  federal  rules  about  to  become  law. ) 

Nearly  every  employee  and  self-employed  person  in  the  country — most  of  the 
70  million  people  in  private  industry — will  be  affected  by  a  landmark  law  laying 
down  rules  for  company  pension  systems.  Final  terms  of  the  legislation  were 
approved  by  House-Senate  conferees  on  July  31,  and  the  measure  was  expected 
to  become  law  in  August. 

Under  the  Employee  Benefit  Security  Act  of  1974 — 

More  people,  particularly  young  people,  will  be  brought  under  pension  plans 
and  start  earning  retirement  credits. 

Most  workers  who  change  jobs  will  retain  some  of  their  pension  rights,  instead 
of  losing  them  all  as  most  do  now. 

Pension  funds  will  be  more  adequately  financed,  and  insured  to  pay  off  even 
if  companies  themselves  go  broke. 

Surviving  mates  will  gain  protection  when  retired  workers  die.  Their  benefits 
will  be  automatic. 

Self-employed  business  and  professional  people — and  farmers — get  dramatic 
increases  in  amounts  they  can  set  aside  tax-free  for  their  retirement. 

Employes  not  covered  by  a  pension  plan  get  to  lay  aside  some  income — tax- 
free — in  personal  retirement  accounts. 

For  millions  of  workers,  the  shift  in  pension  prospects  is  to  be  spectacular. 
For  companies,  too,  the  changes  are  momentous.  Most  pension  plans  must  be 
rewritten.  And  the  deadline  for  major  provisions  of  the  law  is  Jan.  1,  1976. 

EARLIER   COVERAGE 

The  day  when  a  new  employe  had  to  wait  for  many  years  before  starting  to 
build  pension  credits  is  over  now. 

Whatever  your  company  plan  has  required  in  the  way  of  a  waiting  period  in 
the  past,  it  will  have  to  conform  to  this  new  rule :  Any  employe  who  is  at  least 
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age  25  and  has  one  year  on  the  company  payroll  must  be  taken  into  the  pension 
plan — assuming  the  firm  has  one. 

And  note  this :  If  you  signed  on  with  your  company  at  a  tender  age,  you'll  get 
a  running  start  toward  a  pension  when  you  reach  25.  Under  the  new  law,  you 
must  then  be  given  credit  for  your  past  service,  up  to  at  least  three  years. 

Congress  wrote  in  an  exception  to  that  rule  to  relieve  businesses  with  high 
employe  turnover.  It  provides  that,  if  a  company  plan  irrevocably  commits  itself 
to — or  "vests" — all  of  an  employe's  credits  from  the  day  he  signs  on — 

The  new  employe's  participation  in  the  pension  program  can  be  delayed  for 
three  years. 

But,  once  he  has  completed  the  three  years,  he  must  be  given  full  pension 
credits  for  those  years. 

An  older  worker  joining  a  company  cannot  be  excluded  from  a  pension  plan 
unless  he  is  within  five  years  of  the  firm's  normal  retirement  age. 

Part-time  and  seasonal  workers  are  protected,  too.  They  must  be  covered  by 
plans  if  they  work  for  a  firm  at  least  1,000  hours  in  a  year.  That's  roughly  half 
time. 

Generally,  a  worker  who  leaves  a  company  for  a  year  or  more  and  then  returns 
must  be  credited  with  his  service  before  the  job  break,  if  he  works  for  another 
year. 

What  happens  if  a  company  is  sold,  or  merged?  If  the  new  employer  continues 
the  plan,  covered  employees  must  receive  full  credits  for  service  registered  with 
the  old  employer.  If  the  plan  is  terminated,  employees  should  gain  some  pro- 
tection from  other  provisions. 

BUILDING   PENSION   CREDITS 

Even  under  the  new  law,  companies  are  not  required  to  set  up  retirement  plans, 
or  told  precisely  how  benefits  are  to  be  computed.  Yet,  where  plans  are  operat- 
ing— new  or  existing  ones — employees  must  be  permitted  to  build,  or  accumulate, 
pension  credits  in  some  fair  and  orderly  way. 

Under  the  old  rules,  many  pension  plans  have  not  had  any  formal  system  under 
which  employees  accrue  specific  pension  credits  each  year.  In  the  future,  they 
must  have  such  systems.  And,  in  general,  employers  will  not  be  permitted  to 
restrict  credits  unduly  in  early  years  and  reserve  the  sizable  accumulations  for 
later  years. 

Specifically,  your  company  must  arrange  its  plan  so  as  to  qualify  under  one 
of  three  optional  rules : 

If  your  firm  elects  to  operate  under  rule  No.  1,  the  amount  of  benefit  rights 
credited  to  an  employee  in  any  one  year  cannot  be  more  than  1%  times  the 
amount  to  be  credited  in  any  other  year — excluding  allowances  for  salary  dif- 
ferences. That  assures  a  reasonably  stable  rate  of  acquiring  credits. 

Example:  A  worker  coming  under  a  plan  at  age  30  might  be  credited  with 
benefit  rights  at  a  rate  of  2y2  per  cent  a  year  for  20  years,  then  3%  per  cent  a 
year  after  that. 

In  20  years,  he  would  accumulate  50  per  cent  of  his  final  pension  entitlement. 
And  after  15  more  years,  at  age  65,  he  would  have  100  per  cent. 

Under  rule  No.  2,  by  contrast,  a  company  would  simply  allot  retirement  rights 
at  a  flat  rate  of  at  least  3  per  cent  a  year.  Thus,  100  per  cent  of  full-pension 
credits  would  be  accrued  in  no  more  than  33%  years  of  service. 

Under  that  rule,  an  individual  first  covered  at,  say,  30  would  become  fully 
"accrued"  at  age  63%,  though  provisions  of  his  company  plan  might  require  him 
to  stay  on  until  65. 

For  a  company  choosing  rule  No.  3,  credited — or  accrued — service  must  be 
geared  to  a  worker's  proportionate  time  with  the  company.  Suppose  a  company 
plan's  maximum  covered  period  is  43  years — from  age  22  to  65.  A  worker  starting 
at  age  30  and  working  to  65  would  get  34/43  of  the  maximum  service  credit 
toward  a  pension. 

To  what  extent  is  the  accrual  requirement  to  be  retroactive  when  it  takes 
effect  Jan.  1, 1976?  By  one  half. 

Example :  Your  company  plan,  which  has  had  no  formal  accrual  system  in  the 
past,  elects  to  qualify  under  No.  2,  which  means  accruing  at  a  rate  of  at  least  3 
per  cent  a  year.  That  rule,  if  it  had  been  operating  in  the  past,  would  have 
given  you  credits  for,  say,  20  years  of  service. 

Thus,  on  Jan.  1,  1976,  your  plan  must  credit  you  with  accrued  benefit  rights  for 
at  least  10  years  of  work. 
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GUARANTEED   PENSION    RIGHTS 

The  accumulation  of  credits  over  long  periods  has  often  meant  very  little  by 
itself  in  the  past.  Millions  of  workers  who  have  served  their  employers  for  many 
years  have  gotten  little  or  nothing  on  reaching  retirement   time. 

That  happens  when  an  individual  leaves  a  job  before  his  company  pins  a 
"guaranteed  retirement  age"  label  on  some  or  all  of  the  credits  he  has  earned 
and  accrued. 

Many  corporations  have  sought  to  bind  their  employees  with  "golden  hand- 
cuffs"— promises  of  lucrative  pensions  hut  only  for  those  who  stay  on  for  a 
very  long  time. 

For  example,  your  company  might  not  have  locked  up  for  you — or  "vested"  in 
you — any  of  your  accrued  credits  until  you  reached,  say,  age  45.  Then  your  credits 
might  have  vested  at  a  rate  of  perhaps  5  per  cent  a  year. 

Under  that  vesting  plan,  you  sacrificed  all  of  your  earned  and  accrued  rights  if 
you  quit  the  firm  before  you  reached  age  45  and  half  of  them  even  if  you  worked 
to  age  55.  Not  until  05  would  you  have  become  fully  vested. 

That  kind  of  vesting  is  barred  for  the  future.  Companies  are  given  the  option 
of  qualifying  under  any  of  three  new  rules  : 

If  your  employer  chooses  to  operate  under  plan  No.  1,  the  company  will  not  be 
required  to  vest  any  of  a  new  employe's  pension  credits  until  he  has  10  years  of 
service.  But  then  all  of  the  employe's  accrued  credits  must  be  made  nonforfeit- 
able. 

Result :  If  a  worker  quits  after  9%  years  he  will  lose  all  of  his  accumulated 
pension  rights.  If  he  leaves  any  time  after  10  years,  he  will  still  be  entitled  at 
retirement  age  to  claim  all  of  the  pension  benefits  he  has  earned  and  accrued  at 
the  time  he  quits. 

Plan  No.  2  permits  gradual  vesting.  But  these  minimum  standards  must  be 
met :  25  per  cent  of  all  accrued  credits  must  be  vested  in  the  employe's  account 
after  5  years  of  service.  At  least  50  per  cent  must  be  made  nonforfeitable  after 
10  years.  And  all  accrued  benefit  credits  must  be  vested  in  a  worker's  account 
after  15  years. 

The  third  option  is  known  as  the  "rule  of  45."  Under  it,  an  employe  must  be 
vested  with  50  per  cent  of  his  benefit  rights  when  his  age  and  years  of  service 
add  up  to  45.  Then,  his  vesting  is  boosted  by  10  percentage  points  each  year.  But 
there  are  exceptions. 

For  one,  a  worker  will  not  meet  the  rule  of  45  until  he  has  had  at  least  5  years 
of  service.  So  an  employe  who  signs  on  at  age  40  will  wait  till  age  45 — though  at 
42V2  his  age  and  service  add  to  45. 

For  another,  a  young  employe  cannot  be  made  to  work  more  than  10  years  be- 
fore satisfying  the  rule  of  45.  If  he  joins  the  firm  at  age  22,  he  must  become  50 
per  cent  vested  at  32. 

Note  :  Under  any  of  the  options,  an  employee  must  be  at  least  50  per  cent  vested 
after  10  years  of  service  and  100  per  cent  vested  at  15  years — whatever  his  age. 

How  retroactive  is  the  new  vesting  rule?  Completely.  When  it  takes  effect. 
Jan.  1,  1976,  the  new  vesting  requirements  will  be  applied  overnight  to  all  of  a 
worker's  accrued  benefits. 

That  vesting,  of  course,  is  not  for  former  employees,  generally.  In  fact,  a  pen- 
sion plan  is  permitted  to  exclude  service  before  1971  unless  the  employee  earned 
credits  for  work  in  at  least  three  years  after  1970.  Thus,  many  people  who  quit 
jobs  in  recent  years  will  find  that  by  returning  to  their  former  employers  they  can 
pick  up  permanent  rights  to  pension  credits  that  already  have  been  earned. 

And.  for  millions  of  other  workers,  the  "golden  handcuffs"  that  have  bound  so 
many  to  their  jobs  will  he  stricken  off  on  Jan.  1,  1976. 

SHORING   UP   FINANCES 

In  the  past,  even  full  vesting  has  not  always  guaranteed  a  worker  the  pension 
he  has  earned.  Thousands  of  employes  have  lost  out  when  companies  foundered, 
merged  with  other  firms,  or  simply  dropped  pension  plans. 

Beginning  Jan.  1,  1976,  companies  with  retirement  programs  are  going  to  have 
to  meet  new  standards  of  financing — or  "funding." 

Formal  pension  funds  will  have  to  he  created  and  administered  under  trust 
arrangements  or  invested  through  an  insurance  company.  Pension-plan  assets  will 
have  to  be  made  independent  of  the  future  prosperity  of  the  employer. 

Companies,  moreover,  will  he  required  to  set  up  and  follow  contribution  sched- 
ules that,  in  the  opinion  of  competent  actuaries,  are  adequate  to  finance  pension 
obligations  of  the  plans.  Specifically — 
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Companies  will  be  required  to  "fund"  currently  the  normal  costs  of  pension 
rights  as  they  accrue. 

Sponsoring  firms  will  be  allowed  time  to  catch  up  with  the  funding  of  pension 
obligations  already  accumulated.  But  contributions  will  have  to  be  made  evenly 
and  regularly  so  as  to  fund  all  past-service  credits  over  30  or  40  years,  depending 
on  circumstances. 

Funding  is  to  be  monitored  by  actuaries  and  adjusted  every  three  years  to 
assure  soundness  of  plans.  Companies  will  pay  specific  tax  penalties  for  lags  in 
funding. 

For  today's  older  workers,  looking  to  retirement  soon,  30-year  funding  offers 
little  protection.  But  there  is  yet  another  layer  of  safeguards  in  the  new  law. 

INSURANCE   FOE  PENSIONS 

As  a  final  back-up,  a  new  Pension  Benefit  Guaranty  Corporation  is  to  insure 
all  of  a  worker's  vested  benefits  up  to  certain  limits,  effective  July  1,  1974. 

The  guarantee  will  be  for  a  benefit  amount  up  to  100  per  cent  of  a  worker's 
average  pay  in  his  five  years  of  highest  earnings,  but  no  more  than  $750  of  monthly 
pension  at  the  start.  That  $750  ceiling  is  to  rise  with  general  wage  levels. 

Companies  with  pension  plans  will  pay  the  Guaranty  Corporation  an  annual 
premium  of  $1  per  employee  at  the  start.  Employers  in  multicompany  plans 
negotiated  with  unions  will  pay  50  cents.  After  an  initial  period,  premiums  are 
to  be  boosted  for  companies  with  inadequate  funding.  Moreover,  companies  will 
remain  liable  to  the  insurance  corporation  for  reimbursement  of  benefit  pay- 
ments up  to  30  per  cent  of  an  employer's  net  assets. 

And  the  insuring  organization  is  to  have  an  automatic  "draw"  of  100  million 
dollars  on  the  Treasury  if  it  needs  further  capital  to  pay  pensions. 

Question :  What  good  is  the  insurance  of  vested  benefits  to  older  employes  of 
companies  that  have  provided  little  or  no  vesting  of  pension  credits? 

Answer :  A  great  deal  of  good,  because  the  minimum  vesting  requirements 
written  into  the  law  are  to  put  a  floor  under  insured  benefits. 

Thus,  authors  of  the  legislation  say,  a  worker  with  15  years  of  service  in  a 
company  can  resi  assured  that,  in  nearly  all  cases,  his  pension  is  safe. 

The  idea  of  full  portability  of  pensions  when  workers  move  from  one  company 
to  another  is  still  under  study. 

The  new  pension  rules,  however,  provide  some  options  for  workers  quitting 
jobs  before  retirement  time  : 

The  vested-service  credits  will,  at  the  very  least,  remain  with  the  original 
employer  and  pay  off  when  the  individual  has  reached  the  firm's  normal  retire- 
ment age — no  later  than  65. 

Or,  if  the  company  plan  provides  for  it,  the  worker  can  take  his  vested 
credits — and  funds — with  him  for  incorporation  into  the  pension  program  of  his 
new  employer — assuming  his  new  employer  goes  along  with  the  idea. 

Or,  when  a  company  plan  permits  it.  the  new  law  lets  the  departing  worker 
take  his  funds — in  a  tax-free  "rollover" — to  be  invested  in  an  individual  retire- 
ment account  until  he  retires  or  joins  a  new  company  plan. 

OTHEB  COMPANY-PLAX  RULES 

Still  other  standards  are  written  into  law  to  govern  the  operation  of  private 
plans. 

Pensions  paid  by  corporation  plans  cannot  exceed  100  per  cent  of  an  employe's 
average  pay  in  his  best  three  years  and  cannot  be  more  than  $75,000  a  year. 
Those  limits  will  be  lowered  for  retirement  before  age  55. 

The  limit  on  profit-sharing  contributions  is  boosted  to  25  per  cent  of  salary — 
from  15  per  cent  in  the  past — but  a  contribution  for  an  individual  cannot  exceed 
$25,000. 

Employers  whose  turnover  experience  suggests  a  policy  of  firing  workers  just 
before  they  qualify  for  pension  vesting  will  be  in  trouble. 

Employes  must  be  given  a  booklet  detailing  plans  in  understandable  language, 
to  be  updated  at  least  each  five  years. 

Companies  must  give  the  Labor  Secretary  annual  reports — including  independ- 
ent audits,  actuarial  reports  and  opinions,  security  transactions  and  other 
financial  data. 

Strict  rules  are  set  out  to  prohibit  self-dealing  by  companies  and  to  require 
fair  play  in  managing  funds. 
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HARDSHIP    SITUATIONS 

Financial  burdens  piled  on  companies  by  new  pension-plan  rules  could  be 
staggering,  particularly  for  small  firms. 

The  result  could  be  to  push  hundreds  of  employers  to  terminate  plans.  To  avoid 
that,  the  Congress  has  provided  relief  in  hardship  cases.  Where  the  vesting  or 
funding  of  requirements  cannot  be  met  without  threatening  the  existence  of  a 
pension  plan,  or  the  company  itself,  there  are  special  steps  that  can  be  taken. 

Benefit  formulas  can  be  amended,  made  less  generous. 

Funding  schedules  can  be  stretched  out. 

"Waivers"  may  be  granted  for  firms  unable  to  comply. 

But  note :  Temporary  relief  from  new  standards  is  to  require  approval  of  the 
Secretary  of  the  Treasury,  usually  only  after  a  finding  that  full  compliance 
would  jeopardize  benefits  or  employe  pay. 

SELF-EMPLOYED    PEOPLE 

Dramatically  sweetened  tax  benefits  are  made  available  to  millions  of  self- 
employed  people  who  set  up  their  own  retirement  plans. 

Under  past  law,  self-employed  people  have  been  allowed  to  put  aside — tax 
free — up  to  10  percent  of  their  earnings,  but  no  more  than  $2,500  a  year.  Start- 
ing this  year,  1974,  they  can  set  aside  up  to  15  per  cent  of  earnings,  with  a  top 
limit  of  $7,500.  For  younger,  low-earning  self-employed,  $750  can  be  put  aside 
tax  free,  no  matter  how  small  earnings  are. 

Yet  the  big  break  is  for  the  affluent.  While  the  top  set-aside  for  most  self- 
employed  people  is  raised  to  50  per  cent,  the  maximum  is  tripled  for  the 
well-heeled. 

However,  a  self-employed  person  will  not  be  permitted  to  count  more  than 
$100,000  of  earnings  in  figuring  his  set-aside  fund.  Thus,  a  self-employed  person 
earning  more  than  $100,000  a  year  will  have  to  use  a  set-aside  factor  of  7% 
per  cent  in  order  to  invest  the  maximum  of  $7,500.  And,  to  meet  the  nondis- 
crimination rules,  he  must  contribute  for  his  employes  V/i  per  cent  of  their  pay. 

DO-IT-YOURSELF    PLANS 

For  the  first  time,  millions  of  other  people  are  going  to  be  allowed  to  set  up 
their  own  tax-free  retirement  plans. 

The  new  privilege  is  provided  for  the  40  million  or  so  private-industry  em- 
ployees who  are  not  covered  by  any  pension  plan  other  than  Social  Security. 

Under  the  new  law,  these  people  will  get  to  create  Individual  Retirement 
Accounts — or  "IRA's."  An  eligible  employee  will  be  allowed  to  put  as  much  as 
15  percent  of  his  pay  into  an  IRA — up  to  a  top  of  $1,500  a  year — and  take  a 
tax  deduction  for  the  amount. 

That  deduction  is  to  be  available  even  for  individuals  who  claim  the  "standard" 
deduction,  rather  than  itemizing. 

Funds  put  in  IRA's  must  be  invested  in  one  of  three  ways. 

They  can  be  used  to  buy  special  annuities  that  will  not  begin  to  pay  off  until 
age  59y2. 

Or  they  can  be  invested  in  a  special  type  of  U.S.  Treasury  bond.  It  currently 
pays  6  per  cent. 

Or  the  money  can  be  put  in  a  trust  to  be  administered  by  a  bank  or  other 
approved  institution.  Companies  themselves  can  sponsor  IRA  plans  for  employes. 

Some  other  points  to  note  about  this  new  privilege  : 

The  annual  earnings  of  the  invested  funds — as  well  as  the  income  put  aside 
each  year — will  be  tax-free. 

Withdrawals  of  funds  from  IRA's — at  age  59%  or  later — will  be  fully  taxable 
income,  though  usually  at  lower  rates  than  people  pay  in  working  years. 

For  years,  savings  institutions  have  pressed  a  proposal  to  give  people  tax  deduc- 
tions on  limited  amounts  of  savings.  Now,  starting  in  1976,  millions  will  get  just 
that. 

Over  the  years,  the  new  rules  could  attract  funds  to  many  such  institutions — 
mutual  funds,  insurance  companies,  bank  trust  departments — and  thus  help  ease 
the  shortage  of  capital  that  many  economists  see  looming  in  this  country. 
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WHEN   PENSION   RULES   TAKE   EFFECT 

Jan.  1,  1974.  The  amount  of  money  that  the  self-employed  can  set  aside  tax-free 
for  retirement  is  sharply  increased,  retroactive  to  the  start  of  this  year. 

July  1,  1974.  Effective  date  of  a  new  system  of  national  insurance.  It  will  pay 
your  pension  if  your  company  gets  into  such  financial  straits  that  it  is  unable  to 
do  so. 

August,  1974.  All  private  pension  plans  to  be  set  up  after  the  new  law  is  enacted 
must: 

Include  all  employes  aged  25  or  older  with  one  year  or  more  of  service  with  the 
company. 

Credit  the  account  of  each  worker  regularly  with  pension  rights  on  a  fair  basis. 

Meet  new  standards  for  "vesting"  these  rights — giving  the  employe  permanent 
title  to  the  funds  in  his  account. 

Begin  to  pay  money  into  the  company  pension  fund  according  to  a  new  standard 
designed  to  guarantee  the  program's  financial  soundness. 

Jan.  1,  1975.  Employes  not  covered  by  a  company  pension  plan  can  begin  to  lay 
aside  limited  amounts  of  money,  tax-free  for  their  own  personal  retirement  plans. 

Companies  with  plans  will  be  required  to  make  elaborate  reports  to  the  Labor 
Department  and  to  employes  at  regular  intervals. 

Jan.  1,  1976.  The  same  rules  that  went  into  effect  in  August,  1974,  for  new 
company  pension  plans  will  go  into  effect  for  plans  that  were  in  force  before 
August,  1974. 

New  limits  will  be  imposed  on  the  contributions  that  corporations  can  make 
for  the  retirement  benefits  of  their  executives. 

Dec.  31,  1980.  Multicompany  pension  plans  of  unions  must  all  comply  with  the 
rules  applied  to  other  plans. 

BIG   BREAK   FOR   THE    SELF-EMPLOYED 

Under  the  "Keogh  bill,"  self-employed  people  are  permitted  to  put  portions  of 
their  income  each  year,  free  of  taxes,  into  a  fund  that  can  earn  tax-free  income 
until  it  starts  paying  out  at  retirement.  The  new  pension  law  raises  the  maximum 
amounts  that  can  be  put  in  yearly — 


Earned  income 

Under  old 
law 

Under  new 
law 

$3,000 . 

$300 

$750 

$5,000 

500 

750 

$10,000 

1,000 

1,500 

$15,000 

1,500 

2,250 

$20,000 . 

2,000 

3,000 

$25,000 

2,500 

3,750 

$35,000 

2,500 

5,250 

$50,000  and  over 

2,500 

7,500 

Mr.  Ribicoff.  Mr.  President,  I  am  pleased  that  we  are  about  to  give 
final  approval  to  the  monumental  pension  reform  bill. 

The  Congress  has  worked  long  and  hard  on  this  most  complex  bill. 
It  has  been  given  thorough  consideration  in  both  Houses  by  two  com- 
mittees of  each  House  before  going  to  the  floor. 

In  the  Senate  it  was  written  by  the  Senate  Finance  Committee  and 
the  Labor  and  Public  Welfare  Committee. 

As  a  member  of  the  Senate  Finance  Committee  and  a  member  of  its 
subcommittee  on  pensions,  I  was  pleased  to  be  an  original  cosponsor 
of  the  legislation.  In  late  1972  when  the  bill  was  reported  by  the  Labor 
and  Public  Welfare  Committee  and  came  to  the  Senate  Finance  Com- 
mittee I  led  the  fight  in  committee  to  report  out  a  strong  bill. 

In  1973  I  testified  before  the  Labor  and  Public  Welfare  Committee 
on  the  need  for  a  strengthened  bill  and  while  not  all  of  my  amend- 
ments to  shorten  the  vesting  period  and  assure  full  portability  were 
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accepted,  the  final  result  which  we  are  now  voting  on  is  a  good  first 
step  on  the  road  to  assure  an  adequate  and  secure  pension  system. 

The  private  pension  system  is  a  growing  one.  In  1940,  4  million  em- 
ployees were  covered  by  private  pension  plans  with  assets  of  $2.4  bil- 
lion. Today,  more  than  one-half  of  our  work  force  in  the  United 
States — 40  million  workers — are  members  and  participants  of  private 
pension  plans.  Assets  in  these  plans,  numbering  some  34,000,  amounted 
to  almost  $130  billion  in  1970.  By  1980  it  is  expected  that  42.3  million 
workers  will  participate  in  plans  with  assets  skyrocketing  to  over  $250 
billion. 

Despite  the  growth  and  development  of  these  plans  in  the  last  fewT 
years,  regulation  of  them  in  the  public  interest  has  been  minimal.  In- 
ternal Revenue  Code  regulations  exist  principally  to  produce  tax  reve- 
nue and  to  prevent  evasion  of  tax  obligations.  The  Labor-Management 
Relations  Act  regulates  pensions  only  to  prevent  union  officials  and 
employers  from  conspiring  to  divert  employee  funds  to  their  own  use. 
The  act  is  not  intended  to  establish  nor  does  it  provide  standards  of 
funding  adequacy,  security  of  investment,  or  fiduciary  conduct.  The 
1958  Welfare  and  Pension  Plans  Disclosure  Act,  while  purporting  to 
protect  the  pension  participant,  essentially  required  the  administrator 
of  a  pension  plan  to  file  certain  very  limited  information  Avith  the 
Secretary  of  Labor  and  furnish  information  to  employees  upon  re- 
quest. The  act  lacks  substantive  fiduciary  standards  and  relies  on  the 
initiative  of  the  individual  employee  to  police  the  management  of  his 
plan. 

All  too  often  working  men  and  women  contribute  to  these  pension 
plans  only  to  find  when  they  retire  that  the  benefits  they  had  been 
promised  are  denied  them. 

In  addition,  frequently  the  pension  funds  themselves  are  abused  by 
those  responsible  for  their  management  who  manipulate  them  for 
their  own  purposes  or  make  poor  investments  with  them. 

It  is  time  controls  were  imposed  to  safeguard  the  workers'  valuable 
funds.  Genuine  pension  reform  will  be  achieved  only  by  Federal 
regulation. 

In  the  absence  of  comprehensive  pension  reform  legislation,  abuses 
and  phantom  retirement  security  benefits  have  been  frequent.  The 
major  problems  which  give  rise  to  pension  horror  stories  are:  First, 
the  failure  of  pension  funds  to  provide  necessary  minimum  and  ade- 
quate vesting  provisions;  second,  premature  termination  of  pension 
plans  without  adequate  insurance  coverage  to  protect  the  employees; 
third,  the  failure  of  pension  plans  to  have  sufficient  funding  to  meet 
accrued  and  vested  liabilities:  and,  fourth,  ineffective  fiduciary  re- 
quirements which  threaten  the  safety  and  preservation  of  fund  assets. 

The  report  of  the  1971  Senate  Welfare  and  Pension  Plan  Study 
elaborated  on  these  problems.  It  revealed  that  of  all  those  who  have 
worked  at  and  then  left  jobs  with  pension  plans  over  the  last  20  years, 
only  about  5  percent  will  ever  receive  any  benefits. 

A  succession  of  witnesses  coming  before  the  Pension  Study  Subcom- 
mittee— mostly  union  workers  in  their  late  forties  and  fifties — told  of 
losing  their  pension  rights,  because  of  plant  shutdowns,  transfers, 
store  closings,  and  pension  fund  terminations.  One  witness,  who  had 
worked  for  IY2  years  for  one  company,  was  laid  off  3  years  before  he 
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was  eligible  for  his  pension.  Other  workers  have  lost  their  pensions 
when  a  company  has  shut  down.  Perhaps  the  most  famous  case  in- 
volved the  Studebaker  Division  of  Studcbaker-Packard.  More  than 
4,000  Studebaker  workers  aged  40  to  60  got  only  15  percent  of  what 
the  company  owed  them.  Other  workers  lost  benefits  when  their  com- 
panies moved  or  when  they  changed  jobs. 

Even  when  the  company  remains  solvent  and  stable  and  the  worker 
has  a  vested  right  to  receive  his  pension,  there  is  a  growing  concern 
over  the  integrity  of  the  pension  fund  assets.  While  most  corporate 
pension  funds  are  carefully  managed  and  conservatively  invested, 
misuse,  manipulation,  and  poor  management  of  pension  trust  funds 
are  all  too  frequent.  One  financially  ailing  company  tried  to  borrow 
over  a  million  dollars  from  a  subsidiary's  pension  pool  for  use  as  op- 
erating capital.  Another  company  has  a  policy  of  investing  more  than 
half  its  pension  fund's  assets  in  the  company's  own  common  stock  and 
in  the  real  estate  of  a  company  subsidiary.  And  yet  another  firm 
routinely  dips  into  its  pension  funds  for  cash  to  make  acquisitions. 

These  manipulations  point  up  the  lack  of  real  controls  over  the  in- 
vestment of  pension  funds.  Present  laws  and  common  law  trust  prin- 
ciples have  failed  to  come  to  grips  with  the  problem. 

While  the  pension  bill  is  complex,  a  quick  summary  of  its  highlights 
include : 

PARTICIPATION 

Plan  must  allow  employee  to  participate  after  he  attains  age  25  or 
1  year  of  service,  whichever  occurs  later.  For  service  prior  to  age  25, 
plan  must  "look  back"  and  credit  up  to  3  years  of  service  prior  to  25. 

VESTING 

Employee  guaranteed  a  vested  right  to  his  earned  pension  benefit 
upon  retirement  after  working  a  reasonable  period  of  years  wth  em- 
ployer. Plan  must  vest  employee  pension  credit  according  to  one  of 
three  optional  formulas. 

First.  Graded  vesting.  Vest  25  percent  after  5  years  increasing  to 
100  percent  after  15  years  of  service  with  employer. 

Second.  Full  vesting.  Vest  100  percent  after  10  years  of  service. 

Third.  Modified  Rule  of  45.  Vest  50  percent  when  age  and  service 
total  45 — that  is,  age  40  with  5  years  of  service — 40  plus  5  equals  50 
percent  vesting — increasing  10  percent  each  year  thereafter. 

VOLUNTARY   PORTABILITY 

If  both  employer  and  employee  agree,  the  vested  benefit  of  employee 
may  be  transferred  into  individual  retirement  savings  account — 
IRA — established  by  employee  upon  change  of  employment. 

FUNDING 

Plans  must  fund  liabilities  over  approximate  working  lives  of  par- 
ticipants. All  plan  liabilities  to  be  funded  over  30  to  40  year  period. 
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VARIANCES 

Plan  could  obtain  extensions  of  funding  and  vesting  periods  if 
necessary  to  avoid  "substantial  economic  hardship"  to  plan  partici- 
pants. 

PLAN   TERMINATION   INSURANCE 

Mandatory  participation  of  private  plans  in  an  insurance  program. 
Insurance  will  guarantee  payment  of  vested  benefits  if  employer  is  in- 
capable of  discharging  his  funding  obligations.  All  plans  must  pay  a 
premium  of  $1  per  participant  per  year  for  single  employer  plans,  and 
50  cents  per  participant  per  pension  benefits  insured  up  to  benefit  of 
$750  per  month. 

FIDUCIARY   STANDARDS 

Judicially  enforceable  prudent  man  standard  of  investment  for  pen- 
sion and  welfare  funds  and  prohibition  of  "insider"  transactions  with 
parties-in-interest  to  pension  fund. 

DISCLOSURE 

Employee  must  be  furnished  with  understandable  plan  booklet  ex- 
plaining all  of  his  rights  and  obligations  under  plan.  Annual  audit 
required.  Also,  annual  financial  statement  of  pension  fund  invest- 
ments involving  more  than  3  percent  of  assets. 

INDIVIDUAL   RETIREMENT   ACCOUNTS 

Any  individual  not  covered  by  private  or  public  plan  could  set  up 
individual  savings  account  and  contribute  up  to  $1,500  annually.  Con- 
tributions are  tax  deductible  and  all  earnings  on  IRA  account  tax- 
free.  IRA's  could  be  invested  in  bank  savings  account,  mutual  funds, 
special  government  bonds. 

H.R.    10    PLANS 

Plans  for  self-employed  individuals  could  deduct  up  to  $7,500  an- 
nually for  pension  contributions.  Such  plans  must  also  cover  employ- 
ees of  self-employed  individual. 

LIMITATION 

Tax  deduction  for  employer  contribution  to  pension  plans  limited 
to  amount  which  would  produce  annual  pension  of  $75,000  for  any 
one  employee. 

ENFORCEMENT 

Enforcement  of  standards  to  be  provided  by  Department  of  Labor 
and  the  Internal  Revenue  Service.  Generally,  the  IRS  will  enforce 
the  tax  qualification  requirements  of  the  Internal  Revenue  Code  and 
the  Labor  Department  will  enforce  violations  of  standards  which  re- 
sult in  denial  of  employee  pension  rights. 
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PRIVATE   ACTION 

Employee  may  enforce  his  rights  under  the  act  in  Federal  courts. 
Also,  the  plan  must  provide  a  claims  procedure  with  an  opportunity 
for  a  full  and  fair  review  of  any  denial  of  claim. 

I  ask  unanimous  consent  that  the  U.S.  News  &  World  Report  article 
describing  the  pension  reform  bill  be  inserted  at  this  point  in  the 
Record. 

There  being  no  objection,  the  article  was  ordered  to  be  printed  in  the 
Record,  as  follows : 

[From  the  U.S.  News  &  World  Report,  Aug.  26,  1974] 
How   New   Pension   Law   Will  Affect  You 

(Note. — Pension  plans  of  thousands  of  companies  will  be  safer — and  more 
generous.  Millions  of  people  will  find  it  easier  to  build  their  own  retirement 
funds.  All  this  and  more  emerges  from  new  federal  rules  about  to  become  law.) 

Nearly  every  employe  and  self-employed  person  in  the  country — most  of  the  70 
million  people  in  private  industry — will  be  affected  by  a  landmark  law  laying 
down  rules  for  company  pension  systems.  Final  terms  of  the  legislation  were  ap- 
proved by  House-Senate  conferees  on  July  31,  and  the  measure  was  expected  to 
become  law  in  August. 

Under  the  Employe  Benefit  Security  Act  of  1974: — 

More  people,  particularly  young  people,  will  be  brought  under  pension  plans 
and  start  earning  retirement  credits. 

Most  workers  who  change  jobs  will  retain  some  of  their  pension  rights,  instead 
of  losing  them  all  as  most  do  now. 

Pension  funds  will  be  more  adequately  financed,  and  insured  to  pay  off  even 
if  companies  themselves  go  broke. 

Surviving  mates  will  gain  protection  when  retired  workers  die.  Their  benefits 
will  be  automatic. 

Self-employed  business  and  professional  people — and  farmers — get  dramatic 
increases  in  amounts  they  can  set  aside  tax-free  for  their  retirement. 

Employees  not  covered  by  a  pension  plan  get  to  lay  aside  some  income — tax 
free — in  personal  retirement  accounts. 

For  millions  of  workers,  the  shift  in  pension  prospects  is  to  be  spectacular. 
For  companies,  too.  the  changes  are  momentous.  Most  pension  plans  must  be 
rewritten.  And  the  deadline  for  major  provisions  of  the  law  is  Jan.  1.  1976. 

EARLIER    COVERAGE 

The  day  when  a  new  employee  had  to  wait  for  many  years  before  starting  to 
build  pension  credits  is  over  now. 

Whatever  your  company  plan  has  required  in  the  way  of  a  waiting  period 
in  the  past,  it  will  have  to  conform  to  this  new  rule  :  Any  employe  who  is  at  least 
age  25  and  has  one  year  on  the  company  payroll  must  be  taken  into  the  pension 
plan — assuming  the  firm  has  one. 

And  note  this :  If  you  signed  on  with  your  company  at  a  tender  age.  you'll  get 
a  running  start  toward  a  pension  when  you  reach  25.  Under  the  new  law,  you 
must  then  be  given  credit  for  your  past  service,  up  to  at  least  three  years. 

Congress  wrote  in  an  exception  to  that  rule  to  relieve  businesses  with  high 
employe  turnover.  It  provides  that,  if  a  company  plan  irrevocably  commits  itself 
to — or  'vests'" — all  of  an  employe's  credits  from  the  day  he  signs  on — 

The  new  employe's  participation  in  the  pension  program  can  be  delayed  for 
three  years. 

But.  once  he  has  completed  the  three  years,  he  must  be  given  full  pension 
credits  for  those  years. 

An  older  worker  joining  a  company  cannot  be  excluded  from  a  pension  plan 
unless  he  is  within  five  years  of  the  firm's  normal  retirement  age. 

Part-time  and  seasonal  workers  are  protected,  too.  They  must  be  covered  by 
plans  if  they  work  for  a  firm  at  least  1.000  hours  in  a  year.  That's  roughly  half 
time. 

Generally,  a  worker  who  leaves  a  company  for  a  year  or  more  and  then  returns 
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must  be  credited  with  his  service  before  the  job  break,  if  be  works  for  another 
year. 

What  happens  if  a  company  is  sold,  or  merged?  If  the  new  employer  continues 
the  plan,  covered  employes  must  receive  full  credits  for  service  registered  with 
the  old  employer.  If  the  plan  is  terminated,  employes  should  gain  some  protec- 
tion from  other  provisions. 

BUILDING   PENSION    CREDITS 

Even  under  the  new  law,  companies  are  not  required  to  set  up  retirement  plans, 
or  told  precisely  how  benefits  are  to  be  computed,  existing  ones — employes  must 
be  permitted  to  build,  or  accumulate,  pension  credits  in  some  fair  and  orderly 
way. 

Under  the  old  rules,  many  pension  plans  have  not  had  any  formal  system  under 
which  employes  accrue  specific  pension  credits  each  year.  In  the  future,  they 
must  have  such  systems.  And,  in  general,  employers  will  not  be  permitted  to  re- 
strict credits  unduly  in  early  years  and  reserve  the  sizable  accumulations  for 
later  years. 

Specifically,  your  company  must  arrange  its  plan  so  as  to  qualify  under  one  of 
three  optional  rules : 

If  your  firm  elects  to  operate  under  rule  No.  1,  the  amount  of  benefit  rights 
credited  to  an  employe  in  any  one  year  cannot  be  more  than  1%  times  the  amount 
to  be  credited  in  any  other  year — excluding  allowances  for  salary  differences. 
That  assures  a  reasonably  stable  rate  of  requiring  credits. 

Example  :  A  worker  coming  under  a  plan  at  age  30  might  be  credited  with  bene- 
fit rights  at  a  rate  of  2%  per  cent  a  year  for  20  years,  then  3x/s  per  cent  a  year 
after  that. 

In  20  years,  he  would  accumulate  50  percent  of  his  final  pension  entitlement. 
And  after  15  more  years,  at  age  65,  he  would  have  100  per  cent. 

Under  rule  No.  2,  by  contrast,  a  company  would  simply  allot  retirement  rights 
at  a  flat  rate  of  at  least  3  per  cent  a  year.  Thus,  100  per  cent  of  full  pension 
credits  would  be  accrued  in  no  more  than  33%  years  of  service. 

Under  that  rule,  an  individual  first  covered  at,  say,  30  would  become  fully 
'•accrued"  at  age  63x/3,  though  provisions  of  his  company  plan  might  require  him 
to  stay  on  until  65. 

For  a  company  choosing  rule  3,  credited — or  accrued — service  must  be  geared 
to  a  worker's  proportionate  time  with  the  company.  Suppose  a  company  plan's 
maximum  covered  period  is  43  years — from  age  22  to  65.  A  worker  starting  at  age 
30  and  working  to  65  would  get  35/43  of  the  maximum  service  credit  toward  a 
pension. 

To  what  extent  is  the  accrual  requirement  to  be  retroactive  when  it  takes 
effect  Jan.  1, 1976?  By  one  half. 

Example :  Your  company  plan,  which  has  had  no  formal  accrual  system  in  the 
past,  elects  to  qualify  under  rule  No.  2,  which  means  accruing  at  a  rate  of  at 
least  3  per  cent  a  year.  That  rule,  if  it  had  been  operating  in  the  past,  would  have 
given  you  credits  for,  say,  20  years  of  service. 

Thus,  on  Jan.  1,  1976,  your  plan  must  credit  you  with  accrued  benefit  rights  for 
at  least  10  years  of  work. 

GUARANTEED   PENSION    RIGHTS 

The  accumulation  of  credits  over  long  periods  has  often  meant  very  little  by 
itself  in  the  past.  Millions  of  workers  who  have  served  their  employers  for 
many  years  have  gotten  little  or  nothing  on  reaching  retirement  time. 

That  happens  when  an  individual  leaves  a  job  before  his  company  pins  a 
"guaranteed  at  retirement  age"  label  on  some  or  all  of  the  credits  he  has  earned 
and  accrued. 

Many  corporations  have  sought  to  bind  their  employes  with  "golden  hand- 
cuffs"— promises  of  lucrative  pensions  but  only  for  those  who  stay  on  for  a 
very  long  time. 

For  example,  your  company  might  not  have  locked  up  for  you — or  "vested"  in 
you — any  of  your  accrued  credits  until  you  reached,  say.  age  4.").  Then  your 
credits  might  have  vested  at  a  rate  of  perhaps  .1  per  cent  a  year. 

Under  that  vested  plan,  you  sacrificed  all  of  your  earned  and  accrued  rights 
if  you  quit  the  firm  before  you  reached  age  4."  and  half  of  them  even  if  you 
worked  to  age  55.  Not  until  65  would  you  have  become  fully  vested. 
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That  kind  of  vesting  is  barred  for  the  future.  Companies 'are  given  the  option  of 
qualifying  under  any  of  three  new  rules  : 

If  your  employer  chooses  to  operate  under  plan  No.  1,  the  company  will  not 
be  required  to  vest  any  of  a  new  employe's  pension  credits  until  he  has  10  years 
of  service.  But  then  all  of  the  employe's  accrued  credits  must  be  made  nonfor- 
feitable. 

Result :  If  a  worker  quits  after  9%  years  he  will  lose  all  of  his  accumulated 
pension  rights.  If  he  leaves  any  time  after  10  years  he  will  still  be  entitled  at 
retirement  age  to  claim  all  of  the  pension  benefits  he  has  earned  and  accrued  at 
the  time  he  quits. 

Plan  No.  2  permits  gradual  vesting.  But  these  minimum  standards  must  be 
met :  25  per  cent  of  all  accrued  credits  must  be  vested  in  the  employe's  account 
after  5  years  of  service.  At  least  50  per  cent  must  be  made  nonforfeitable  after 
10  years.  And  all  accrued  benefit  credits  must  be  vested  in  a  worker's  account 
after  15  years. 

The  third  option  is  known  as  the  "rule  of  45."  Under  it,  an  employe  must  be 
vested  with  50  per  cent  of  his  benefit  rights  when  his  age  and  years  of  service 
add  up  to  45.  Then,  his  vesting  is  boosted  by  10  percentage  points  each  year. 
But  there  are  exceptions. 

For  one,  a  worker  will  not  meet  the  rule  of  45  until  he  has  had  at  least  5 
years  of  service.  So  an  employee  who  signs  on  at  age  40  will  wait  till  age  45 — 
though  at  42%  his  age  and  service  add  to  45. 

For  another,  a  young  employee  cannot  be  made  to  work  more  than  10  years 
before  satisfying  the  rule  of  45.  If  he  joins  the  firm  at  age  22,  he  must  become 
50  per  cent  vested  at  32. 

Note :  Under  any  of  the  options,  an  employe  must  be  at  least  50  per  cent  vested 
after  10  years  of  service  and  100  per  cent  vested  at  15  years — whatever  his  age. 

How  retroactive  is  the  new  vesting  rule?  Completely.  When  it  takes  effect, 
Jan.  1,  1976,  the  new  vesting  requirements  will  be  applied  overnight  to  all  of  a 
worker's  accrued  benefits. 

That  vesting,  of  course,  is  not  for  former  employes,  generally.  In  fact,  a  pension 
plan  is  permitted  to  exclude  service  before  1971  unless  the  employe  earned 
credits  for  work  in  at  least  three  years  after  1970.  Thus,  many  people  who  quit 
jobs  in  recent  years  will  find  that  by  returning  to  their  former  employers  they 
can  pick  up  permanent  rights  to  pension  credits  that  already  have  been  earned. 

And,  for  miHions  of  other  workers,  the  "golden  handcuffs"  that  have  bound  so 
many  to  their  jobs  will  be  stricken  off  on  Jan.  1,  1976. 

SHORTNQ    UP    FINANCES 

In  the  past,  even  full  vesting  has  not  always  guaranteed  a  worker  the  pension 
he  has  earned.  Thousands  of  employes  have  lost  out  when  companies  foundered, 
merged  with  other  firms,  or  simply  dropped  pension  plans. 

Beginning  Jan.  1,  1976,  companies  with  retirement  programs  are  going  to  have 
to  meet  new  standards  of  financing — or  "funding." 

Formal  pension  funds  will  have  to  be  created  and  administered  under  trust 
arrangements  or  invested  through  an  insurance  company.  Pension-plan  assets  will 
bave  to  be  made  independent  of  the  future  prosperity  of  the  employer. 

Companies,  moreover,  will  be  required  to  set  up  and  follow  contribution  sched- 
ules that,  in  the  opinion  of  competent  actuaries,  are  adequate  to  finance  pension 
obligations  of  the  plans.  Specifically — 

Companies  will  be  required  to  "fund"  currently  the  normal  costs  of  pension 
rights  as  they  accrue. 

Sponsoring  firms  will  be  allowed  time  to  catch  up  with  the  funding  of  pension 
obligations  already  accumulated.  But  contributions  will  have  to  be  made  evenly 
and  regularly  so  as  to  fund  all  past-service  credits  over  30  or  40  years,  depending 
on  circumstances. 

Funding  is  to  be  monitored  by  actuaries  and  adjusted  every  three  years  to 
assure  soundness  of  plans.  Companies  will  pay  specific  tax  penalties  for  lags  in 
funding. 

For  today's  older  workers,  looking  to  retirement  soon,  30-year  funding  offers 
little  protection.  But  there  is  yet  another  layer  of  safeguards  in  the  new  law. 

INSURANCE    FOR    PENSIONS 

As  a  final  back-up,  a  new  Pension  Benefit  Guaranty  Corporation  is  to  insure  all 
of  a  worker's  vested  benefits  up  to  certain  limits,  effective  July  1, 1974. 
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The  guarantee  will  be  for  a  benefit  amount  up  to  100  per  cent  of  a  worker's 
average  pay  in  his  five  years  of  highest  earnings,  but  no  more  than  $750  of 
monthly  pension  at  the  start.  That  $750  ceiling  is  to  rise  with  general  wage  levels. 

Companies  with  pension  plans  will  pay  the  Guaranty  Corporation  on  annual 
premium  of  $1  per  employe  at  the  start.  Employers  in  multicompany  plans  nego- 
tiated with  unions  will  pay  50  cents.  After  an  initial  period,  premiums  are  to  be 
boosted  for  companies  with  inadequate  funding.  Moreover,  companies  will  remain 
liable  to  the  insurance  corporation  for  reimbursement  of  benefit  payments  up  to 
30  per  cent  of  an  employer's  net  assets. 

And  the  insuring  organization  is  to  have  an  automatic  "draw"  of  100  million 
dollars  on  the  Treasury  if  it  needs  further  capital  to  pay  pensions. 

Question :  What  good  is  the  insurance  of  vested  benefits  to  older  employes  of 
companies  that  have  provided  little  or  no  vesting  of  pension  credits? 

Answer :  A  great  deal  of  good,  because  the  minimum  vesting  requirements  writ- 
ten into  the  law  are  to  put  a  floor  under  insured  benefits. 

Thus,  authors  of  the  legislation  say,  a  worker  with  15  years  of  service  in  a 
company  can  rest  assured  that,  in  nearly  all  cases,  his  pension  is  safe. 

The  idea  of  full  portability  of  pensions  when  workers  move  from  one  com- 
pany to  another  is  still  under  study. 

The  new  pension  rules,  however,  provide  some  options  for  workers  quitting 
jobs  before  retirement  time  : 

The  vested-service  credits  will,  at  the  very  least,  remain  with  the  original  em- 
ployer and  pay  off  when  the  individual  has  reached  the  firm's  normal  retirement 
age — no  later  than  65. 

Or,  if  the  company  plan  provides  for  it,  the  worker  can  take  his  vested  credits — 
and  funds — with  him  for  incorporation  into  the  pension  program  of  his  new  em- 
ployer— assuming  his  new  employer  goes  along  with  the  idea. 

Or,  when  a  company  plan  permits  it,  the  new  law  lets  the  departing  worker 
take  his  funds — in  a  tax-free  "rollover" — to  be  invested  in  an  individual  retire- 
ment account  until  he  retires  or  joins  a  new  company  plan. 

OTHER    COMPANY-PLAN    RULES 

Still  other  standards  are  written  into  law  to  govern  the  operation  of  private 
plans. 

Pensions  paid  by  corporation  plans  cannot  exceed  100  per  cent  of  an  employee's 
average  pay  in  his  best  three  years  and  cannot  be  more  than  $75,000  a  year.  Those 
limits  will  be  lowered  for  retirement  before  age  55. 

The  limit  on  profit-sharing  contributions  is  boosted  to  25  per  cent  of  salary — 
from  15  per  cent  in  the  past — but  a  contribution  for  an  individual  cannot 
exceed  $25,000. 

Employers  whose  turnover  experience  suggests  a  policy  of  firing  workers  just 
before  they  qualify  for  pension  vesting  will  be  in  trouble. 

Employers  must  be  given  a  booklet  detailing  plans  in  understandable  language, 
to  be  updated  at  least  each  five  years. 

Companies  must  give  the  Labor  Secretary  annual  reports— including  inde- 
pendent audits,  actuarial  reports  and  opinions,  security  transactions  and  other 
financial  data. 

Strict  rules  are  set  out  to  prohibit  self-dealing  by  companies  and  to  require  fair 
play  in  managing  funds. 

HARDSHIP    SITUATIONS 

Financial  burdens  piled  on  companies  by  new  pension-plan  rules  could  be 
staggering,  particularly  for  small  firms. 

The  result  could  be  to  push  hundreds  of  employers  to  terminate  plans.  To  avoid 
that,  the  Congress  has  provided  relief  in  hardship  cases.  Where  the  vesting  or 
funding  of  requirements  cannot  be  met  without  threatening  the  existence  of  a 
pension  plan,  or  the  company  itself,  there  are  special  steps  that  can  be  taken. 

Benefit  formulas  can  be  amended,  made  less  generous. 

Funding  schedules  can  be  stretched  out. 

"Waivers"  may  be  granted  for  firms  unable  to  comply. 

But  note :  Temporary  relief  from  new  standards  is  to  require  approval  of  the 
Secretary  of  the  Treasury,  usually  only  after  a  finding  that  full  compliance 
would  jeopardize  benefits  or  employe  pay. 
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SELF-EMPLOYED   PEOPLE 

Dramatically  sweetened  tax  benefits  are  made  available  to  millions  of  self- 
employed  people  who  set  up  their  own  retirement  plans. 

Under  past  law,  self-employed  people  have  been  allowed  to  put  aside — tax 
free — up  to  10  per  cent  of  their  earnings,  but  no  more  than  $2,500  a  year.  Starting 
this  year,  1974,  they  can  set  aside  up  to  15  per  cent  of  earnings,  with  a  top  limit  of 
$7,500.  For  younger,  low-earning  self-employed,  $750  can  be  put  aside  tax  free, 
no  matter  how  small  earnings  are. 

Yet  the  big  break  is  for  the  affluent.  While  the  top  set-aside  for  most  self- 
employed  people  is  raised  50  per  cent,  the  maximum  is  tripled  for  the  well-heeled. 

However,  a  self-employed  person  will  not  be  permitted  to  count  more  than 
$100,000  of  earnings  in  figuring  his  set-aside  fund.  Thus,  a  self-employed  person 
earning  more  than  $100,000  a  year  will  have  to  use  a  set-aside  factor  of  7% 
per  cent  in  order  to  invest  the  maximum  of  $7,500.  And,  to  meet  the  nondiscrim- 
ination rules,  he  must  contribute  for  his  employes  7%  per  cent  of  their  pay. 

DO-IT-YOURSELF  PLANS 

For  the  first  time,  millions  of  other  people  are  going  to  be  allowed  to  set  up 
their  own  tax-free  retirement  plans. 

The  new  privilege  is  provided  for  the  40  million  or  so  private-industry  em- 
ployes who  are  not  covered  by  any  pension  plan  other  than  Social  Security. 

Under  the  new  law,  these  people  will  get  to  create  Individual  Retirement 
Accounts — or  "IRA's."  An  eligible  employe  will  be  allowed  to  put  as  much  as 
15  percent  of  his  pay  into  an  IRA — up  to  a  top  of  $1,500  a  year — and  take  a  tax 
deduction  for  the  amount. 

That  deduction  is  to  be  available  even  for  individuals  who  claim  the  "standard" 
deduction,  rather  than  itemizing. 

Funds  put  in  IRA's  must  be  invested  in  one  of  three  ways. 

They  can  be  used  to  buy  special  annuities  that  will  not  begin  to  pay  off  until 
age  59y2. 

Or  they  can  be  invested  in  a  special  type  of  U.S.  Treasury  bond.  It  currently 
pays  6  percent. 

Or  the  money  can  be  put  in  a  trust  to  be  administered  by  a  bank  or  other  ap- 
proved institution.  Companies  themselves  can  sponsor  IRA  plans  for  employes. 

Some  other  points  to  note  about  this  new  privilege  : 

The  annual  earnings  of  the  invested  funds — as  well  as  the  income  put  aside 
each  year — will  be  tax-free. 

Withdrawals  of  funds  from  IRA's — at  age  59%  or  later — will  be  fully  taxable 
income,  though  usually  at  lower  rates  than  people  pay  in  working  years. 

For  years,  savings  institutions  have  pressed  a  proposal  to  give  people  tax 
deductions  on  limited  amounts  of  savings.  Now,  starting  in  1976,  millions  will 
get  just  that. 

Over  the  years,  the  new  rules  could  attract  funds  to  many  such  institutions — 
mutual  funds,  insurance  companies,  bank  trust  departments — and  thus  help  ease 
the  shortage  of  capital  that  many  economists  see  looming  in  this  country. 

WHEN    PENSION     RULES    TAKE    EFFECT 

Jan.  1,  1974.  The  amount  of  money  that  the  self-employed  can  set  aside  tax- 
free  for  retirement  is  sharply  increased,  retroactive  to  the  start  of  this  year. 

July  1,  1974.  Effective  date  of  a  new  system  of  national  insurance.  It  will 
pay  your  pension  if  your  company  gets  into  such  financial  straits  that  it  is 
unable  to  do  so. 

August,  1974.  All  private  pension  plans  to  be  set  up  after  the  new  law  is 
enacted  must : 

Include  all  employees  age  25  or  older  with  one  year  or  more  of  service 
with  the  company. 

Credit  the  account  of  each  worker  regularly  with  pension  rights  on  a  fair 
basis. 

Meet  new  standards  for  "vesting"  these  rights — giving  the  employee  permanent 
title  to  the  funds  in  his  account. 

Begin  to  pay  money  into  the  company  pension  fund  according  to  a  new 
standard  designed  to  guarantee  the  program's  financial  soundness. 

Jan.  1,  1975.  Employees  not  covered  by  a  company  pension  plan  can  begin  to 
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lay  aside  limited  amounts  of  money,  tax-free  for  their  own  personal  retirement 
plans. 

Companies  with  plans  will  be  required  to  make  elaborate  reports  to  the  Labor 
Department  and  to  employes  at  regular  intervals. 

Jan.  1,  1970.  The  same  rules  that  went  into  effect  in  August,  1974,  for  new 
company  pension  plans  will  go  into  effect  for  plans  that  were  in  force  before 
August,  1974. 

New  limits  will  be  imposed  on  the  contributions  that  corporations  can  make 
for  the  retirement  benefits  of  their  executives. 

Dec.  31,  1980.  Multicompany  pension  plans  of  unions  must  all  comply  with 
the  rules  applied  to  other  plans. 

BIG    BREAK    FOR    THE    SELF-EMPLOYED 

Under  the  "Keogh  bill,"  self-employed  people  are  permitted  to  put  portions 
of  their  income  each  year,  free  of  taxes,  into  a  fund  that  can  earn  tax-free 
income  until  it  starts  paying  out  at  retirement.  The  new  pension  law  raises  the 
maximum  amounts  that  can  be  put  in  yearly — 


Earned  income 

Under  old  law 

Under  new  law 

$3,000  

$300 

$750 

$5,000 

500 

750 

$10,000 

1,000 

1,500 

$15,000 

1,500 

2,250 

$20,000.. 

2,000 

3,000 

$25,000 

2,500 

3,750 

$35,000 

2,500 

5,250 

$50,000  and  over 

2,500 

7,500 

Mr.  Packwood.  Mr.  President,  the  Senate  will  today  take  the  final 
step  in  considering  the  conference  report  on  private  pension  legisla- 
tion, legislation  which  I  have  supported  through  work  in  two  Senate 
committees  over  the  past  4  years.  In  giving  our  final  approval  to  the 
eminently  workable  and,  hopefully,  effective  and  equitable  bill  before 
us,  we  are  signalling  a  new  era  for  the  working  men  and  women  of 
this  Nation.  For  the  more  than  30  million  American  working  people 
currently  covered  under  some  form  of  pension  plan,  we  are  providing 
new  guarantees  that  the  funds  set  aside  for  their  retirement — from 
their  own  and  their  employer's  contributions — will  in  fact  be  available 
for  their  retirement  years.  For  those  in  self-employment  pension  plans 
we  are  revising  the  allowable  set-asides  to  reflect  a  rising  cost  of  liv- 
ing, and  to  provide  greater  incentives  for  individuals  to  plan  for  their 
retirement.  And  we  are  taking  the  further  landmark  step  of  extend- 
ing equity  to  those  individuals — fully  one-half  of  all  working  Amer- 
icans— who  are  not  presently  covered  by  any  pension  plan  at  all. 

Adoption  of  this  conference  report  will,  therefore,  Mr.  President, 
strengthen  the  security  of  virtually  all  Americans,  and  move  us  further 
toward  the  goal  of  dignity  and  security  for  all  retired  individuals. 

This  conference  report  deals  realistically  with  the  dangers  associ- 
ated with  collapse  of  pension  plans  and  loss  of  pension  rights  and 
benefits.  By  establishing  minimum  standards  we  hope  to  prevent  pen- 
sion plan  failures  and  thereby  avoid  the  consequential  calamity  suf- 
fered by  innocent  victims. 

Specifically,  all  plans  must  provide  participation  for  employees  who 
arc  25  years  of  age  or  have  1  year  of  service,  whichever  occurs  later. 

All  plans  must  meet  minimum  vesting  standards.  Three  options  are 
set  down  by  the  conference  report,  offering  a  fair  amount  of  flexibility 
in  achieving  50  percent  vesting  during  a  reasonable  period  of  service. 
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and  100  percent  vesting  obtainable  at  an  accelerated  rate  thereafter. 

The  first  option,  called  graded  vesting,  provides  for  25  percent  vest- 
ing after  5  years  of  service  with  5  percent  per  year  for  the  next  5 
years.  This  means  50  percent  per  year,  to  full  vesting  after  15  years. 

The  second  option  simply  provides  for  full  vesting  after  10  years  of 
employment  with  the  company. 

The  third  option  is  the  rule  of  45  with  modifications.  The  rule  of 
45  states  that  an  employee  is  50  percent  vested  when  his  age  plus  his 
years  of  service  equal  45  or  more.  Thereafter,  vesting  is  increased  by 
10  percent  per  year.  Modifications  of  the  rule  of  45  include :  Someone 
entering  employment  within  5  years  of  retirement  age  can  be  excluded, 
thus  preventing  possible  discrimination  in  hiring  older  persons ;  there 
must  be  a  minimum  5  years'  service ;  and  someone  with  10  years  service 
is  entitled' to  50  percent  vesting. 

Vesting  rules  become  effective  upon  enactment  of  new  plans,  in  1976 
for  existing  plans,  and  will  apply  to  all  accrued  benefits  and  years  of 
service  prior  to  the  date  of  enactment.  Exception:  a  plan  is  not  re- 
quired to  take  into  account  service  performed  prior  to  January  1971, 
unless  the  employee  has  at  least  3  years  of  service  after  December,  1970. 

An  important  aspect  of  the  conference  report  is  the  plan  for  termi- 
nation insurance  which  is  intended  to  protect  the  employee  in  danger 
of  losing  his  pension  rights  and/or  benefits  because  his  employer 
merges  with  another  company  or  just  goes  out  of  business.  The  in- 
surance program  will  be  administered  by  a  corporation,  chaired  by  the 
Secretary  of  Labor  with  the  Secretaries  of  Commerce  and  Treasury 
serving  on  the  Board.  Initially,  the  premium  rate  for  the  plan  for  the 
first  year  of  operation  is  $1  per  person  for  single-employer  plans  and 
50  cents  per  person  for  multiple-employer  plans.  In  later  years,  the 
corporation  may  work  out  different  combinations  to  reflect  actuarial 
experience. 

Mr.  President,  private  pension  plans  have  blossomed,  particularly 
in  the  last  25  years,  because  of  the  generous  tax  treatment  accorded 
companies  which  maintained  pensions  for  their  employees.  Money  that 
is  paid  into  a  retirement  fund  is  tax  deductible,  and  likewise  these 
fund  moneys  used  for  investment  purposes  and  subsequent  earnings 
are,  again,  tax  deductible.  The  funds  become  taxable  only  upon  retire- 
ment when  presumably  income  and  therefore  tax  brackets  are  lower. 

This  special  treatment  has  encouraged  the  proliferaton  of  pensions, 
not  at  the  expense  of  those  not  covered  by  pensions  but  to  their  ultimate 
chargin.  For  if  an  individual  not  covered  by  a  pension  plan  wishes  to 
save  money  for  his  or  her  retirement,  he  pays  taxes  on  every  cent  that 
he  earns  and  every  penny  he  manages  to  save.  Obviously,  the  incentive 
to  save  is  nil  because  the  earnings  on  savings — even  those  which  may 
be  earmarked  for  retirement — are  taxed  at  the  regular  rates. 

For  instance,  an  individual  not  under  the  benefit  of  a  pension  plan 
might  be  able  to  earn  $50  for  saving,  but  right  away  that  $50  is  reduced 
to  $40.50  because  the  worker  is  in  the  19  percent  tax  bracket.  Xonethe- 
less,  if  this  individual  persevered,  earning  $50  per  month  at  5  percent 
interest,  and  kept  it  up  from  age  35  for  30  years  until  he  or  she  was  65, 
the  individual  would  accumulate  $27,498,  amounting  to  an  estimated 
life  annuity  at  age  65  of  $221  a  month. 

Now,  if  another  individual  earns  $50  to  be  saved,  and  has  the  bene- 
fit of  tax  laws  for  pension  plans,  the  $50  is  not  taxable  and  so  the  full 
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amount  goes  into  his  retirement  fund.  The  earnings  from  his  $50-a- 
month  saving  likewise  are  tax  free.  This  person  with  the  generous  tax 
treatment  would,  over  the  same  30-year  period  accumulate  $39,864,  or 
enough  to  pay  an  estimated  lifetime  annuity  at  age  65  of  $319. 

Thus,  the  difference  in  our  two  individuals,  similar  in  every  respect 
except  one  is  under  a  company  pension,  is  the  accumulation  of  more 
than  $12,000,  and  translating  into  almost  $100  a  month  more  for  life ! 
Needless  to  say,  that  is  a  difference  most  Americans  can  appreciate, 
just  as  far  too  many  have  had  the  unfortunate  opportunity  to  experi- 
ence this  inequity. 

The  pension  bill  before  us  corrects  this  unfair  situation  by  amending 
the  tax  laws  to  provide  that  all  individuals  who  are  not  covered  by 
organized  pension  plans  shall  have  the  same  tax  treatment  as  if  they 
were.  This  new  provision  stipulates  that  any  person  not  covered  by  a 
regular  pension  plan  may  place  money  from  earned  income  into  a 
fund  for  his  or  her  own  retirement,  and  take  it  as  a  tax  deduction. 

The  limit  on  the  amount  of  tax  deductible  contributions  is  15  per- 
cent of  earned  income  to  a  maximum  of  $1,500  per  year.  This  means  if 
a  person  who  does  not  have  the  benefit  of  an  organized  pension  plan 
can  save  some  money  in  amounts  subject  to  these  limits,  he  can  subtract 
those  savings  from  his  gross  income  before  paying  taxes.  Additionally, 
the  income  on  his  savings  will  not  be  deductible.  The  law  provides  for 
a  wide  variety  of  plans  that  an  individual  can  use,  such  as  a  special 
government  savings  bond,  insurance  carriers,  or  an  approved  arrange- 
ment with  a  bank  or  trust  company,  and  is  effective  in  1975. 

Needed  reform  of  the  Keogh  plan  for  self-employed  individuals  is 
also  implemented  by  provisions  of  the  conference  report.  At  the  pres- 
ent time,  the  maximum  that  can  be  placed  into  a  Keogh  plan  and  re- 
ceive tax  benefits  is  10  percent  of  earned  income,  not  to  exceed  $2,500. 
The  conference  report  raises  this  to  15  percent  and  the  maximum  to 
$7,500  per  year,  effective  in  1974. 

Mr.  President,  undoubtedly,  this  bill  is  complicated  and  difficult  to 
understand  for  it  attempts  to  solve  problems  that  were  never  less  than 
perplexing,  and  thus  we  cannot  expect  their  solution  to  be  simple.  But 
by  the  very  involved  nature  of  the  bill  and  of  this  conference  report 
we  seek  to  unravel,  by  fair  and  necessarily  detailed  means,  the  knot  of 
problems  surrounding  pensions.  We  seek  to  end  the  depressing  com- 
plications of  pension  failure  and  the  discriminating  tax  policy  against 
those  not  covered  by  company  pensions.  I  believe  this  conference  re- 
port succeeds  in  that  task ;  our  job  plainly  is  to  adopt  this  measure  and 
send  it  to  the  White  House  to  become  law  of  the  land. 

Mr.  Roth.  Mr.  President,  the  legislation  before  us  today  represents 
a  major  achievement  in  insuring  pension  benefits  for  millions  of  Amer- 
ican workers.  After  3  years  of  work,  this  legislation  will  provide  pro- 
tection for  the  hard-earned  pensions  which  employees  have  come  to 
depend  on  as  inflation  makes  personal  savings  for  retirement  pro- 
gressively more  difficult. 

This  legislation  was  necessary,  because  of  the  many  cases  where  a 
worker  has  been  deprived  of  retirement  benefits  because  his  company 
folded,  the  worker  changed  jobs,  or  the  pension  plan  was  inadequately 
financed. 

This  legislation  will  increase  the  number  of  employees  participating 
in  pension  plans,  insure  that  those  who  do  participate  will  actually 
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receive  their  benefits,  and  make  the  tax  laws  relating  to  pension  plans 
fairer  ior  all  concerned. 

As  a  member  of  the  Senate  Finance  Subcommittee  on  Private  Pen- 
sions, I  have  reviewed  an  enormous  amount  of  material  relevant  to 
the  need  for  pension  reform.  One  of  the  most  glaring  faults  with  our 
old  pension  law  was  that  an  employee  could  lose  his  pension  benefits 
if  he  left  or  lost  his  job  before  retirement.  Every  year  loyal  workers 
are  summarily  dismissed  from  their  jobs  just  before  they  are  to  become 
vested  participants. 

This  legislation  will  require  pension  plans  to  grant  employees  mini- 
mum vested  rights  after  serving  a  minimum  number  of  years.  A  pen- 
sion plan  Avill  be  required  to  choose  one  of  three  alternative  vesting  re- 
quirements :  100  percent  of  the  benefits  after  10  years ;  50  percent  of  the 
benefits  when  a  combination  of  age  and  years  of  service  reach  45,  with 
an  additional  10  percent  added  for  every  additional  5  years ;  or  25  per- 
cent of  the  benefits  after  5  years,  increasing  to  100  percent  after  15 
years. 

These  vesting  requirements  will  insure  that  workers  receive  the 
benefits  they  are  counting  on  for  retirement. 

The  pension  legislation  will  also  insure  that  pension  plans  are  ade- 
quately financed  and  provide  safeguards  against  plan  termination. 

The  bill  establishes  minimum  safeguards  to  insure  that  there  will  be 
enough  money  to  pay  the  guaranteed  rights  of  retiring  employees. 

This  legislation  will  also  provide  retirement  opportunities  to  the 
many  employed  people  who  do  not  have  the  benefit  of  an  established 
pension  plan.  The  one  provision  that  I  am  particularly  pleased  with, 
since  I  was  an  early  supporter,  would  permit  workers  not  covered  by 
pensions  to  set  aside  up  to  $1,500  per  year,  tax  free,  from  their  earnings. 
I  have  always  felt  that  our  tax  laws  discriminated  against  workers 
not  covered  by  pension  plans.  This  is  because  persons  belonging  to 
pension  plans  can  defer  taxes  on  their  contributions  to  the  plans,  while 
workers  not  covered  do  not  receive  this  tax  break  for  their  savings. 

This  new  proposal  will  correct  that  inequity  and  allow  persons  not 
covered  by  pension  plans  to  receive  a  tax  break  for  their  retirement 
savings.  The  provision  will  promote  savings  and  enable  more  people  to 
provide  for  their  own  old  age  without  depending  solely  on  Govern- 
ment programs. 

The  pension  reform  legislation  before  us  today  is  one  of  the  major 
pieces  of  legislation  to  be  enacted  in  this  Congress.  This  legislation, 
long  overdue,  will  finally  insure  for  millions  of  American  workers  the 
financial  security  of  their  retirement  plans. 

Mr.  Clark.  Mr.  President,  today  the  Senate  is  giving  final  congres- 
sional consideration  to  the  private  pension  reform  conference  report. 
This  legislation  is  the  product  of  years  of  work  by  the  Senate  and 
House  of  Representatives  and  four  of  their  major  committees— the 
Senate  Finance  Committee,  the  Senate  Labor  and  Public  Welfare 
Committee,  the  House  Ways  and  Means  Committee,  and  the  House 
Education  and  Labor  Committee.  Millions  of  working  men  and  women 
all  across  the  country  have  anxiously  awaited  passage  of  this  landmark 
legislation  because  it  represents  the  first  major  step  toward  insuring 
that  those  people  enrolled  in  private  pension  plans  get  the  pension 
security  that  they  deserve. 

In  the  past,  many  employees  have  been  denied  their  pension  benefits 
after  years  of  investment  in  a  private  plan,  and  this  legislation  is  de- 
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signed  to  prevent  that  from  happening.  Its  passage  will  mean  that 
over  30  million  individuals  enrolled  in  over  300,000  private  pension 
plans  will  be  guaranteed  income  security  in  their  later  years.  The  need 
for  this  legislation  has  been  well  documented,  and  I  am  proud  to  be 
associated  with  it. 

Since  the  beginning  of  the  93d  Congress,  I  have  talked  with  hun- 
dreds of  concerned  Iowans — working  people,  small  businessmen,  man- 
agement, and  labor — and  they  have  unanimously  urged  the  passage  of 
private  pension  reform  legislation.  It  is  not  difficult  to  understand  why. 
This  legislation  establishes  reporting  and  disclosure  requirements  to 
let  the  participants  in  a  private  pension  fund  know  the  status  of  their 
investments. 

This  legislation  establishes  minimum  funding  requirements  to  in- 
sure that  pension  plans  do  not  go  bankrupt  leaving  workers  without  a 
source  of  income  that  they  expect  and  deserve,  and  it  sets  fiduciary 
standards  to  insure  that  pension  funds  are  not  mismanaged.  This 
legislation  also  establishes  termination  insurance  to  give  workers  an 
added  guarantee  that,  in  the  case  that  their  pension  fund  does  collapse, 
their  benefits  will  not  be  lost. 

This  legislation  establishes  national  standards  for  vesting  to  grant 
employees  a  nonforfeitable  right  to  their  own  pension  contributions, 
and  it  specifically  mandates  coverage  for  employees  of  a  firm  that  has 
a  private  pension  plan.  Furthermore,  under  the  conference  agreement, 
enforcement  of  these  provisions  is  clearly  spelled  out  sb  that  disputes 
which  do  arise  may  be  settled  efficiently  and  expeditiously. 

I  am  disappointed  that  this  legislation  does  not  include  mandatory 
portability  features,  but  I  am  confident  that  the  next  Congress  will  be 
able  to  meet  this  issue  with  an  appropriate  legislative  initiative.  All  too 
often,  workers  change  jobs  and  transfer  into  different  pension  plans 
only  to  find  out  that  their  past  investment  cannot  always  move  with 
them.  This  legislation  does  call  for  a  limited  form  of  portability,  but 
it  is  my  firm  conviction  that  much  more  needs  to  be  done  in  this  area. 

This  legislation  removes  a  longstanding  inequity  by  granting  indi- 
viduals who  do  not  qualify  for  a  private  pension  plan  a  limited  tax 
deduction — $1,500  or  16  percent  of  earned  income,  whichever  is  less, 
to  provide  for  their  retirement  income.  Finally,  this  conference  report 
reduces  the  discrimination  against  self-employed  individuals  under 
H.K.  10 — Keogh  plans  by  increasing  the  maximum  deductible  income 
that  may  be  put  away  for  pension  purposes  from  10  percent  of  earned 
income  up  to  $2,500  per  year,  to  15  percent  of  earned  income  up  to 
$7,500  a  year.  This  will  put  self-employed  individuals  on  a  par  with 
corporate  employees. 

Mr.  President,  this  is  not  a  perfect  bill,  but  on  balance,  it  is  a  sig- 
nificant accomplishment.  As  a  result  of  it,  working  men  and  women 
across  this  land  will  realize  greater  protection  for  their  pension  bene- 
fits, and  those  who  are  not  covered  under  a  qualified  plan  will  have  the 
opportunity  to  establish  meaningful  benefits  on  their  own.  Given  all 
the  positive  aspects  of  this  bill,  the  conference  agreement  deserves  our 
support. 

Mr.  Schweiker.  Mr.  President,  I  would  like  to  take  this  oppor- 
tunity to  express  my  strong  support  for  H.R.  2,  the  comprehensive 
pension  reform  legislation  which  we  consider  today. 

I  believe  this  bill  will  ultimately  be  considered  to  be  one  of  the  most 
significant  pieces  of  social  legislation  to  pass  the  Congress  since  the 
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1930's.  As  my  colleagues  know,  the  House  approved  this  measure  yes- 
terday, by  an  overwhelming  vote  of  407  to  2,  and  I  am  confident  that 
the  Senate  vote  will  be  equally  decisive. 

Thus,  in  retrospect,  passage  of  this  bill  will  almost  look  easy.  But  it 
has  been  a  long,  hard  road  to  get  here.  Back  in  1972,  when  I  chaired 
Labor  Committee  hearings  in  Philadelphia  on  pension  reform,  we  had 
a  long  list  of  witnesses,  who  had  worked  for  a  wide  variety  of  employ- 
ers— and  yet  in  every  case,  the  retirement  dream  turned  into  a  night- 
mare, due  to  merger,  bankruptcy,  or  just  plain  fraud.  And  no  matter 
how  outrageous  the  abuse,  we  were  forced  to  tell  these  people  there 
was  simply  no  Federal  law  to  help  them.  And  in  all  candor,  some  of 
the  special  interest  groups  have  exerted  strenuous  efforts  to  see  that 
there  never  would  be  a  Federal  law  to  protect  pension  rights. 

By  the  Senate's  action  today,  we  are  finally  going  to  change  all  of 
that.  We  are  finally  enacting  a  law  which  will  supply  minimum  stand- 
ards in  the  crucial  areas  of  vesting  and  funding,  and  we  are  creating 
mandatory  Federal  insurance  to  guarantee  that  the  money  is  there 
when  retirement  date  comes.  We  are  also  taking  significant  first  steps 
in  the  area  of  portability  and  with  respect  to  individual  retirement 
accounts. 

So  we  have  come  a  long  way,  and  I  think  this  legislation  is  a  tribute 
to  the  members  of  the  four  committees  of  Congress  which  have  partici- 
pated in  its  drafting.  The  legislative  process  has  worked ;  there  have 
been  dozens,  in  fact  hundreds,  of  compromises,  and  while  the  final  bill 
is  not  precisely  the  legislation  which  any  of  us  favored,  it  is  neverthe- 
less good  legislation  which  should  be  supported  by  all  of  us.  Moreover, 
I  would  like  to  commend  the  professional  staff  which  had  an  unusually 
heavy  responsibility  in  connection  with  this  legislation. 

Finally,  I  want  to  emphasize  that  this  legislation  is  not  the  end  of 
the  road.  It  is  not  retroactive  for  any  substantial  group  of  retirees.  It 
does  not  require  any  employer  to  have  a  pension  plan  at  all.  And  it 
does  not  provide  any  mechanism  to  protect  pension  income  from  the 
devastating  effects  of  inflation.  I  believe  all  of  these  areas  deserve  the 
serious  attention  of  the  Congress  in  the  future,  and  I  would  urge  my 
colleagues  not  to  forget  pension  reform,  simply  because  we  are  pass- 
ing this  bill  today. 

Mr.  Beall.  Mr.  President,  as  one  of  the  early  advocates  and  cospon- 
sors  of  pension  reform,  I  rise  to  strongly  support  H.R.  2,  the  Employ- 
ee Retirement  Income  Security  Act  of  1974. 

This  legislation,  in  my  judgment,  is  for  most  Americans  the  single 
most  important  bill  this  Congress  will  enact.  It  is  probably  the  most 
important  legislation  regarding  retirement  security  since  the  enact- 
ment of  the  social  security  legislation. 

It  is  legislation  that  is  long  overdue.  Its  purpose  is  relatively  simple 
although  its  provisions  are  numerous  and  complex.  The  bill  seeks  to 
protect  the  retirement  benefits  of  the  more  than  36  million  Americans 
who  are  covered  by  private  pension  plans  and  to  encourage  Americans 
not  presently  covered  to  provide  for  their  own  retirement  through  the 
granting  of  tax  incentives. 

Private  pension  plans  have  grown  until  the  total  resources  of  pen- 
sion plans  is  now  estimated  to  be  in  excess  of  $150  billion.  This  amount 
is  growing  over  $10  billion  annually.  Many  of  the  private  pension  plans 
have  and  are  serving  American  workers  well,  but  in  countless  cases 
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which  have  been  documented  by  congressional  hearings  and  investiga- 
tions and  in  letters  from  constituents,  some  pension  plans  have  miser- 
ably failed  the  intended  beneficiaries. 

We  have  documented  cases  where  the  lifetime  labor  and  the  hopes 
of  American  workers  have  been  dashed  because  workers  have  been 
denied  pensions  because  they  changed  jobs,  were  furloughed,  the  com- 
pany for  whom  they  worked  was  sold  or  went  bankrupt,  or  for  techni- 
calities unknown  to  the  employee.  Also,  there  has  existed  a 
tremendous  inequity  in  our  tax  laws  which  failed  to  grant  incentives 
to  individuals,  not  self-employed,  whose  employer  did  not  have  a  pen- 
sion plan,  to  enable  them  to  establish  their  own  program  to  achieve 
financial  security  in  their  retirement  years.  This  bill  then  seeks  to 
assure  employees  the  pension  that  they  rightfully  expect  and  which 
they  have  earned,  a  simple  matter  of  fairness  and  equity. 

This  legislation,  which  will  encourage  adequate  private  pension 
programs  that  will  deliver  benefits  to  the  workers,  hopefully  will 
enable  future  retirees  not  only  to  achieve  economic  survival,  but  a 
degree  of  an  economic  comfort  and  security  unknown  to  other  genera- 
tions of  Americans. 

H.R.  2  will  help  address  the  problems  in  the  pension  area  by — 

First,  establishing  vesting  standards  to  guarantee  a  worker  a  por- 
tion of  his  pension  benefits.  Under  the  bill,  any  employee  who  is  at 
least  25  years  of  age  would  be  enrolled  in  an  employer  pension  plan  if 
one  existed ; 

The  pension  plan  would  have  the  option  of  using  one  of  three  vest- 
ing standard  options.  One  of  these  options,  the  so-called  rule  of  45  is 
of  concern  to  many  of  us  in  the  Senate,  because  we  were  uneasy  with 
respect  to  its  impact  on  older  workers.  Many  believe  that  this  pro- 
vision will  serve  to  discourage  the  hiring  of  older  workers.  Commit- 
tees of  Congress  must  be  vigilent  in  the  monitoring  of  this  option  to 
make  certain  that  this  does  not  occur; 

Second,  providing  for  minimum  funding  standards  to  assure  that 
each  pension  fund  has  funds  sufficient  to  pay  out  anticipated  benefits ; 

Third,  creating  a  Pension  Benefit  Guarantee  Corporation  to  guar- 
antee payments  of  benefits  in  the  event  of  the  termination  of,  such  as 
company  bankruptcy,  of  a  pension  plan ; 

Fourth,  mandating  tighter  fiduciary  or  trustee  standards  to  pro- 
tect against  mismanagement  or  misuse  of  pension  funds ; 

Fifth,  providing  for  disclosure  of  the  features  and  operations  of 
pension  funds ; 

Sixth,  increasing  the  tax  incentives  for  the  self-employed  pension 
plans  from  the  present  lesser  of  10  percent  or  $2,500  of  salary  to  15 
percent  or  $7,500 ;  and 

Seventh,  allowing  for  the  first  time  individuals  who  do  not  belong 
to  a  pension  plan  to  establish  an  individual  retirement  account  for 
their  own  retirement.  Such  individuals  will  receive  a  tax  deduction 
for  these  purposes  equal  to  20  percent  of  earned  income  or  $1,500, 
whichever  is  lesser. 

This  legislation  while  not  solving  all  the  problems  in  the  pension 
area,  represents  a  giant  step  forward.  Although  the  present  bill  does 
not,  nor  was  it  intended  to,  deal  with  the  runaway  inflation  problem, 
I  could  not  allow  legislation  dealing  with  pensions  to  pass  without 
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pointing  out  the  harsh  and  tragic  impact  that  inflation  has  on  all  of 
our  citizens,  but  particularly  on  retired  citizens. 

The  pension  reform  legislation  will  assure  that  retirees  receive  their 
earned  benefits.  We  must  now  make  certain  that  these  benefits  are  not 
eroded  by  inflation  and  that  they  will  be  worth  something.  We  can 
do  this  by  taking  action  to  reduce  and  stop  inflation,  the  No.  1  enemy 
of  all  of  our  citizens  and  this  country. 

Mr.  Buckley.  Mr.  President.  I  am  pleased  to  join  my  colleagues  in 
supporting  this  very  important  legislation.  It  has  certainly  long  been 
needed.  Nearly  one-half  of  our  working  citizens  are  still  unable  to 
participate  in  private  pension  plans  receiving  favorable  tax  treatment. 
This  unequal  tax  treatment  will  finally  be  removed  by  the  Pension 
Reform  Act.  H.R.  2.  Its  provisions  will  change  the  tax  laws  to  provide 
that  all  individuals  not  covered  by  an  organized  pension  plan  will  re- 
ceive the  same  tax  treatment  as  those  who  are.  and  will  therefore  be 
able  to  set  aside  nontaxable  funds  to  provide  for  their  retired  years. 

In  addition,  the  establishment  of  the  Pension  Benefit  Guaranty 
Corporation  and  minimum  standards  to  govern  the  nearly  $185  billion 
in  private  pension  funds  will  help  insure  that  workers  will  not  be 
denied  the  retirement  income  toward  which  they  have  contributed  for 
many  years  because  of  corrupt  or  inept  management,  or  the  closing 
of  a  business.  Thus,  this  bill  is  vitally  important  to  the  retirement 
security  and  well-being  of  millions  of  Americana 

There  are  other  important  aspects  of  this  bill.  It  will,  for  example, 
help  reduce  the  fires  of  inflation  by  promoting  savings.  But  more 
importantly,  it  will  slow,  and  perhaps  help  to  reverse,  the  trend  toward 
dependence  on  Government  programs  and  checks:  it  will  encourage 
individuals  to  take  their  own  initiative  to  plan  and  save  for  their 
retirement  years,  rather  than  to  passively  and  irresponsibility  sit  back 
and  expect  Government — and  the  taxpayer — to  take  full  care  of  them 
in  their  old  age. 

Mr.  President,  while  it  contains  some  unfortunate  provisions  which 
may  later  be  corrected,  this  is  a  good  bill,  one  deserving  of  our  strong 
support.  I  commend  the  distinguished  chairmen  of  the  Labor  and 
Public  Welfare  and  Finance  Committees,  my  senior  colleague,  the 
members  of  the  committees,  and  their  staffs,  for  their  extensive  and 
fruitful  work  on  this  legislation. 

SENATOR    RANDOLPH    PRAISES    PENSION    BILL.    URGES    CONFERENCE    REPORT 

ADOPTION 

Mr.  Randolph.  Mr.  President,  the  conference  report  pending  in  the 
Senate  on  H.R.  2.  the  "Pension  Reform  Act."  is  one  of  the  finest  leg; 
lative  efforts  we  have  seen  during  my  years  in  the  Congress. 

H.R.  2  is  a  substantial  work  of  great  complexity.  It  is  the  product 
of  four  congressional  committees  working  in  harmony,  and  several 
years  of  dedicated  effort  on  the  part  of  several  Senators  and  staff. 
Conferences  among  the  Senate  Committees  on  Labor  and  Public  Wel- 
fare, and  Finance,  on  the  one  hand,  and  the  H  remittees  on 
Education  and  Labor,  and  Ways  and  Means,  on  the  other,  stretched 
over  a  period  of  some  18  weeks. 

The  measure  before  the  Senate  provides  a  sound  foundation — a 
realistic  promise  for  the  retirement  income  security  of  America's  work- 
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ing  people.  It  provides  many  new  and  detailed  safeguards  for  partic- 
ipants in  private  pension  plans  which  will  help  to  assure  that  the 
promise  of  a  pension — which  today  is  only  a  promise  for  many  thou- 
sands of  working  men  and  women — will  be  fulfilled. 

Mr.  President.  Senators  Williams.  Javits.  and  Long  have  explained 
with  thoroughness  the  major  provisions  of  H.R.  2. 1  only  add.  although 
the  measure  does  not  go  far  enough  for  some,  particularly  in  the  area 
of  portability.  I  am  deeply  gratified — and  I  believe  that  America's 
work  force  will  be  gratified — that  this  comprehensive  bill  includes 
laudable  improvements  in  minimum  standards  for  participation,  vest- 
ing, funding,  fiduciary  requirements,  registration,  and  plan  termina- 
tion insurance. 

More  than  3  years  ago.  on  May  IT,  1971.  I  said  in  the  Senate  that 
there  was  a  desperate  need  for  pension  plan  reform.  In  that  statement 
I  quoted  from  1968  testimony  by  Assistant  Secretary  of  Labor  Thomas 
R.  Donahue.  I  think  it  is  appropriate  to  share  with  my  colleagues  a 
brief  quotation  from  Mr.  Donahue  : 

In  all  too  many  cases  the  pension  promise  shrinks  to  this :  If  you  remain  in 
good  health  and  stay  with  the  same  company  until  you  are  65  years  old,  and  if 
the  company  is  still  in  business,  and  if  your  department  has  not  been  abolished, 
and  if  you  haven't  been  laid  off  for  too  long  a  period,  and  if  there  is  enough  money 
in  the  fund,  and  if  that  money  has  been  prudently  managed,  you  will  get  a 
pension. 

Mr.  President,  it  is  my  hope  and  expectation  that  the  days  of  such 
uncertainty  are  numbered,  and  that  millions  of  retiring  working  people 
will  be  able  to  look  toward  their  golden  years  with  assurance  and 
security. 

As  a  member  of  the  committee  of  conference  on  H.R.  2.  I  am  grati- 
fied with  its  accomplishments.  As  ranking  majority  member  of  the 
Senate  Committee  on  Labor  and  Public  Welfare.  I  am  grateful  for 
the  foresight,  intelligence,  and  leadership  demonstrated  over  the  last 
several  years  in  the  matter  of  pension  reform  by  the  able  chairman. 
Harrison  A.  Williams,  Jr.  The  Senate  can  likewise  be  grateful  for  the 
intensive  effort  of  the  ranking  minority  member.  Jacob  Javits. 

Staff  work  on  this  difficult  legislation  has  been  dedicated  and  per- 
severing. I  particularly  commend,  from  the  Committee  on  Labor  and 
Public  Welfare,  the  efforts  of  Mario  Xoto.  Robert  Xagle.  Michael 
Schoenenberger.  and  Michael  Gordon.  Each  conferee  on  H.R.  2  is 
grateful  for  the  competence  of  Dr.  Laurence  Woodworth.  staff  direc- 
tor of  the  Joint  Committee  on  Internal  Revenue  Taxation,  who  led  us 
through  the  tangle  and  complexity  of  this  massive  measure. 

Mr.  President.  I  urge  the  adoption  of  the  conference  report  on 
H.R.  2,  and  further  urge  the  President,  on  its  adoption,  to  sign  this 
truly  landmark  legislation  into  law. 

The  Presiding  Officer.  The  hour  of  1 :45  having  arrived,  and  the 
yeas  and  nays  having  been  ordered  on  the  conference  report,  the  clerk 
will  call  the  roll. 

The  clerk  will  call  the  roll. 

Mr.  Robert  C.  Byrd.  I  announce  that  the  Senator  from  Alaska  (Mr. 
Gravel),  the  Senator  from  Indiana  (Mr.  Hartke).  the  Senator  from 
Louisiana  (Mr.  Johnston),  the  Senator  from  Wyoming  (Mr.  McGee), 
and  the  Senator  from  New  Mexico  (Mr.  Montoya)  are  necessarily 
absent. 

I  further  announce  that  the  Senator  from  Maine  (Mr.  Hathaway). 
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and  the  Senator  from  Hawaii   (Mr.  Inouye)   are  absent  on  official 
business. 

I  further  announce  that,  if  present  and  voting,  the  Senator  from 
Maine  (Mr.  Hathaway),  and  the  Senator  from  Hawaii  (Mr.  Inouye) 
would  each  vote  "yea." 

Mr.  Griffin.  I  announce  that  the  Senator  from  Vermont  (Mr. 
Aiken),  the  Senator  from  Tennessee  (Mr.  Baker),  the  Senator  from 
Utah  (Mr.  Bennett),  the  Senator  from  New  Jersey  (Mr.  Case),  the 
Senator  from  Kentucky  (Mr.  Cook),  the  Senator  from  Arizona  (Mr. 
Goldwater),  and  the  Senator  from  Florida  (Mr.  Gurney)  are  neces- 
sarily absent. 

I  also  announce  that  the  Senator  from  Illinois  (Mr.  Percy)  is 
absent  on  official  business. 

I  further  announce  that,  if  present  and  voting,  the  Senator  from 
New  Jersey  (Mr.  Case),  the  Senator  from  Kentucky  (Mr.  Cook),  and 
the  Senator  from  Arizona  (Mr.  Goldwater)  would  each  vote  "yea."^ 

The  result  was  announced — yeas  85,  nays  0,  as  follows : 


Abourezk 

Allen 

Bartlett 

Bayh 

Beall 

Bellmon 

Bentsen 

Bible 

Biden 

Brock 

Brooke 

Buckley 

Burdick 

Byrd, 

Harry  F.,  Jr. 
Byrd,  Robert  C. 
Cannon 
Chiles 
Church 
Clark 
Cotton 
Cranston 
Curtis 
Dole 

Domenici 
Dominick 
Eagleton 
Eastland 
Ervin 


Aiken 

Baker 

Bennett 

Case 

Cook 
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YEAS— 85 

Fannin 

Muskie 

Fong 

Nelson 

Fulbright 

Nunn 

Griffin 

Packwood 

Hansen 

Pastore 

Hart 

Pearson 

Haskell 

Pell 

Hatfield 

Proxmire 

Helms 

Randolph 

Hollings 

Ribicoff 

Hruska 

Roth 

Huddleston 

Schweiker 

Hughes 

Scott,  Hugh 

Humphrey 

Scott, 

Jackson 

William  L 

Javits 

Sparkman 

Kennedy 

Stafford 

Long 

Stennis 

Magnuson 

Stevens 

Mansfield 

Stevenson 

Mathias 

Symington 

McClellan 

Taft 

McClure 

Talma  dge 

McGovern 

Thurmond 

Mclntyre 

Tower 

Metcalf 

Tunney 

Metzenbaum 

Weicker 

Mondale 

Williams 

Moss 

Young 

NAYS— 0 

NOT  VOTING— 15 

Goldwater 

Inouye 

Gravel 

Johnston 

Gurney 

McGee 

Hartke 

Montoya 

Hathaway 

Percy 

So  the  conference  report  was  agreed  to. 
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Mr.  Mansfield.  Mr.  President,  I  move  to  reconsider  the  vote  by 
which  the  conference  report  was  agreed  to. 

Mr.  Griffin.  Mr.  President,  I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was  agreed  to. 

Mr.  Dole.  Mr.  President,  the  Senate's  agreement  today  to  the  con- 
ference report  on  H.R.  2  is  indeed  an  historic  event.  Following  the 
House  action  of  2  days  ago,  our  decision  will  mean  that  this  long-over- 
due reform  measure  will  very  soon  become  public  law — as  the  Presi- 
dent has  already  expressed  his  unqualified  approval. 

ECONOMIC    BILL    OF    RIGHTS 

I  do  not  feel  that  it  is  an  overstatement  to  characterize  this  legisla- 
tion as  an  "economic  bill  of  rights."  For  it  has  been  15  years  now  since 
we  have  taken  any  action  in  the  pension  field,  and  during  that  time 
thousands  of  American  workers  have  lost  countless  dollars  through 
termination  of  their  pension  plan  benefits. 

Now,  however,  through  vesting,  limited  "portability,"  and  related 
concepts,  nearly  35  million  workers — many  of  them  in  the  State  of 
Kansas — will  be  guaranteed  actual  receipt  of  the  benefits  which  they 
earn.  The  nearly  $4,000  average  loss  suffered  by  the  approximately  two 
out  of  three  "covered"  employees  who  have  really  had  no  guaranteed 
entitlement  will  be  a  deplorable  situation  of  the  past. 

new  provisions 

Besides  liberalizing  the  self-employed  or  so-called  Keogh  plans,  the 
employee  Retirement  Income  Security  Act  will  make  it  possible  for 
the  one-half  of  our  working  population  who  do  not  have  the  benefit 
of  a  pension  plan  to  set  up  their  own  individual  retirement  plans — 
and  receive  the  same  tax  benefits  as  the  others. 

Instead  of  the  present  10  percent,  or  maximum  $2,500  annual  set- 
aside  subject  to  tax  deductions  under  a  Keogh  plan,  this  new  pension 
law  will  allow  15  percent  of  earned  income  to  be  deducted — up  to 
$7,500  a  year.  Moreover,  the  self-employed  will  now  have  essentially 
the  same  tax  incentives  for  retirement  savings  as  are  reflected  in  most 
corporate  pension  plans. 

BASIS   FOR   TAX   TREATMENT 

The  basic  motivation  for  offering  or  having  private  or  company 
pensions  lies  in  our  tax  law.  That  is,  money  which  is  paid  into  a  retire- 
ment fund  is  tax  free,  and  can  be  further  invested  without  taxation 
to  generate  interest  dividends,  capital  gains  and  the  like. 

For  a  person  not  covered  by  a  regular  pension  plan,  the  tax  free  lim- 
itation on  contributions  will  be  $1,500  a  year  or  15  percent  of  his 
earned  income,  whichever  is  lesser.  He  can  subtract  that  amount  from 
his  gross  income  before  paying  taxes,  and  can  utilize  a  wide  variety  of 
plans — including  a  special  Government  savings  bond,  insurance  con- 
tracts, or  an  approved  arrangement  with  a  bank  or  trust  company. 
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COMPANY   PLANS,    PORTABILITY,   TERMINATION    INSURANCE 

The  portion  of  H.R.  2  dealing  with  company  plans  is  primarily  reg- 
ulatory in  nature,  setting  minimum  national  standards.  The  principal 
such  rule  for  participation  is  that  the  employee  be  25  years  old  or  have 
1  year  of  service,  whichever  occurs  later. 

Another  minimum  has  to  do  with  vesting,  which  is  patterned  after  a 
series  of  options  such  as  %2o  percent  after  5  years.  50  percent  after  10 
years,  or  50  percent  when  age  and  years  of  service  total  45.  In  addition, 
there  is  a  plan  for  termination  insurance,  so  that  an  employee  who 
works  for  many  years,  but  would  stand  to  lose  his  pension  by  a  com- 
pany's going  out  of  business,  would  be  protected  through  a  separate 
corporation  administered  by  the  Government. 

Finally,  although  no  direct  portability  provisions  could  be  worked 
out  in  this  bill,  an  employee  who  has  a  vested  interest  and  an  accrued 
benefit  can.  with  the  consent  of  his  new  employer,  have  that  benefit 
transferred  to  his  next  job.  He  may.  alternatively,  have  it  transferred 
to  an  individual  retirement  account  as  well. 

BENEFIT   TO   EVERYONE 

Mr.  President,  this  new  law  is  one  which  I  have  steadfastly  sup- 
ported and  which  should  be  hailed  as  a  benefit  to  everyone — employees, 
employers,  and  the  self-employed,  such  as  farmers,  alike.  It  will  pro- 
mote both  tax  equality  and  thrift,  and  will  enable  persons  to  provide 
for  their  own  old  age  so  that  they  will  be  less  dependent  on  Govern- 
ment programs. 

Sylvia  Porter,  in  a  series  of  articles  which  appeared  recently  in  the 
"Washington  Star-Xews  and  other  newspapers  across  the  country,  pro- 
vided an  excellent  overview  of  the  major  provisions  and  long-range 
impact  of  the  1974  pension  reform  legislation.  For  the  benefit  of  my 
constituents.  Mr.  President.  I  ask  unanimous  consent  that  these  com- 
mentaries be  printed  in  the  Record  following  my  remarks. 

There  being  no  objection,  the  material  was  ordered  to  be  printed  in 
the  Record,  as  follows  : 

[From  the  Washington  Star-News,  Aug.  5,  1974] 

Your  Monet's  Worth  :  Pension  Reform  at  Last — 1 

(By  Sylvia  Porter) 

Within  a  matter  of  days,  the  historic  197-1  pension  reform  bill  will  become 
law.  After  years  of  debate,  seemingly  endless  complications  and  disheartening 
delays,  the  legislation  finally  has  been  hammered  out.  It  may  be  signed  by  Presi- 
dent Nixon,  with  all  the  appropriate  flourishes,  as  early  as  mid-August,  but 
surely  no  later  than  Labor  Day. 

The  number  of  workers  estimated  to  be  directly  affected  ranges  up  to  3a  mil- 
lion. And  the  many  more  millions  of  us  who  are  not  direct  beneficiaries  also  will 
be  indirectly  touched. 

The  two  most  important  provisions  are  : 

VESTING 

This  is  a  new  guarantee  that  you  actually  will  get  the  pension  benefits  you 
have  been  promised  and  which  you  have  earned  by  working  a  given  number  of 
years  for  an  employer.  Under  the  law.  employers  will  have  these  three  choices 
to  offer  you : 

Full  vesting  (giving  the  employee  all  of  his  earned  pension  benefits)  after  10 
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years  on  the  job:  25  percent  vesting  after  five  years  of  service,  increasing  yearly 
to  100  percent  after  15  years;  50  percent  vesting  as  soon  as  the  sum  of  your  age 
and  your  years  of  service  reaches  45.  with  10  i>ercent  additional  vesting  for  each 
of  the  following  five  years. 

The  vesting  provision  will  become  effective  immediately  for  new  pension  plans 
started  after  the  law  is  enacted.  Existing  plans  must  comply  by  Jan.  1,  1976, 
although  some  may  comply  voluntarily  before  that  date. 

Job-changing  in  our  country  is  so  prevalent  that  only  a  fraction  of  those  cov- 
vered  by  plans  could  in  the  past  expect  to  collect  earned  pension  credits  if  they 
changed  jobs  before,  say.  10  or  15  years  of  service  for  a  given  employer.  Millions. 
in  fact,  changed  jobs  so  frequently  that  pension  benefits  never  became  vested  and 
they  never  got  a  penny. 

Under  this  new  law.  the  span  of  time  a  worker  must  wait  before  being  as- 
sured of  receiving  pension  rights  may  well  be  shortened  from,  say,  20  years  of 
service  to  10  or  15,  or  for  the  first  time,  benefits  will  be  legally  guaranteed 
( vested ) . 

PORTABILITY 

This  key  provision  regulates — although  it  does  not  guarantee — the  terms  under 
which  you  may  take  vested  pension  benefits  from  employer  to  employer  when 
changing  jobs. 

Under  the  '74  law.  you  may  have  to  take  your  accumulated  vested  pension 
benefits  in  the  form  of  a  lump  sum  of  money — if  your  employer  insists  and  the 
benefit  is  less  than  $1,750.  Or  you  will  be  able  to  translate  it  into  a  self-employ- 
ment individual  plan.  Or  you  can  just  blow  it.  as  you  might  blow  your  severance 
pay.  Or.  if  your  previous  employer  agrees,  you  will  have  the  alternative  of  leav- 
ing the  responsibility  of  managing  this  slice  of  your  pension  to  your  previous 
employer. 

Criticism  already  is  crescendoing  against  the  reform  provisions.  Among  the 
kev  points  made  : 

Many  companies  undoubtedly  will  avoid  the  high  cost  of  complying  with  the 
new  law  simply  by  not  setting  up  any  pension  plan — and  the  overall  result  could 
be  a  reduction  in  the  number  of  private  pension  plans  established  for  workers 
in  the  future. 

The  "rule  of  45" — one  of  the  choices  on  vesting — would  encourage  employers 
to  hire  younger  employees  and  would  discourage  hiring  of  older  workers,  just 
because  of  the  higher  cost  of  vesting  older  workers  under  a  company  pension 
plan. 

The  law  does  not  change  the  fact  that,  today,  plan  benefits  are  typically  less 
than  $100  a  month.  Thus  even  with  improved  vesting,  a  typical  worker  may  be 
vested  in  very  little  benefits  even  after  satisfying  a  minimum  of  five  years 
service. 

There  will  be  no  protection  against  inflation's  erosion  of  pension  benefits  in 
this  law — although  this  may  be  among  the  first  future  amendments  to  the  '74 
legislation. 

[From  the  Washington  Star-News.  Auer  6.  1974] 

Your  Money's  Worth  :  Pension  Reform  at  Last — 2 

(By  Sylvia  Porter) 

The  historic  pension  reform  bill  to  go  on  our  statute  books  within  a  matter 
of  days  will,  for  the  first  time,  provide  guarantees  that  you  will  actually  get 
the  private  pension  benefits  which  you  have  been  promised  and  which  you  have 
earned. 

Who  are  "you"?  The  following  Q.  and  A.  will  identify  "you." 

Q.  How  many  workers  are  covered  by  this  reform  bill? 

A.  While  the  figures  are  slippery,  estimates  run  from  28  million  to  35  million 
workers,  or  about  one-third  to  one-half  of  our  current  work  force.  This  total 
covers  millions  of  self-employed  who  will  be  able  to  set  up  their  own  plans 
under  significantly  liberalized  and  more  attractive  regulations. 

Among  those  not  touched :  Government  workers  already  covered  by  federal, 
state  or  local  plans:  those  covered  by  church  plans:  workers  under  age  25: 
workers  changing  jobs  more  frequently  than  every  five  years  :  and  to  some  extent, 
casual  and  part-time  workers. 
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Q.  Will  all  existing  pension  plans  be  covered  under  the  new  law  or  only  new 
plans? 

A.  All  plans  will  have  to  comply,  although  the  timetables  for  compliance  vary 
according  to  the  provision. 

Q.  Is  there  any  minimum  size  for  a  plan  to  be  covered? 

A.  No,  no  minimums. 

Q.  Will  the  new  law  force  an  employer  or  union  to  set  up  a  pension  plan? 

A.  No.  But  if  and  when  they  do,  their  plans  will  have  to  conform  to  the  law's 
new  rules. 

Q.  What  coverage  is  extended  to  the  self-employed? 

A.  The  law  will  permit  a  self-employed  person  to  join  an  approved  self-em- 
ployed retirement  plan  (Keogh)  and  to  put  into  it  up  to  15  percent  of  his  earned 
income  or  $7,500,  whichever  is  less — as  against  the  previous  limits  of  up  to  10 
percent  or  $2,500  a  year.  The  amounts  set  aside  are  deductible  from  income  tax 
each  year  and  earn  income  tax-free  until  they  are  distributed  on  retirement. 
More  on  this  in  future  columns. 

Q.  Is  there  a  minimum  age  for  eligibility? 

A.  Yes.  To  be  covered  by  the  vesting  provisions  of  the  law,  you  must  be  at 
least  25  and  also  must  have  worked  at  least  one  year  for  a  company  offering  a 
covered  pension  plan.  If  you  are  under  25  and  have  worked  for  a  firm  which  has 
a  plan,  you  must  receive,  when  you  turn  25,  credit  for  at  least  three  years  of 
service. 

Q.  Am  I  protected  from  an  employer  firing  me  to  avoid  giving  me  my  pension? 

A.  Yes.  It  is  illegal  to  do  this  under  the  new  law.  And  there  are  strict  penal- 
ties for  such  action. 

Q.  What  about  survivors'  benefits? 

A.  Plans  must  include  both  of  the  following  two  provisions  to  pass  pension 
benefits  along  to  the  surviving  spouse  if  a  covered  retired  worker  dies ; 

If  you,  an  employe,  die  on  or  after  retirement,  your  pension  plan  must  provide 
that  at  least  50  percent  of  your  pension  benefits  go  to  your  surviving  spouse — 
unless  you  specifically  waive  this  provision  in  writing,  prior  to  retirement ;  and  if 
a  plan  provides  for  pension  benefits  on  early  retirement,  you  must  be  given  the 
chance  to  convert  these  benefits  into  benefits  for  your  surviving  spouse.  Today, 
only  one  in  five  workers  is  under  a  plan  with  automatic  survivors'  benefits  which 
permit  a  surviving  spouse  to  get  benefits  if  the  worker  dies.  Pensions  for  sur- 
vivors are  virtually  non-existent  in  plans  covering  fewer  than  1,000  workers. 

However,  if  you  have  accumulated  10  to  15  years  of  pension  benefits  and  die 
before  retirement  age,  all  of  your  earned  benefits  may  go  down  with  you ;  your 
spouse  may  get  nothing. 

Q.  What  about  pensions  for  part-time  workers? 

A.  There  is  minimal  protection  for  part-time  or  occasional  workers,  a  gap 
likely  to  hurt  women  workers  hardest. 

Q.  Any  other  critically  important  provisions? 

A.  Yes,  Effective  six  months  after  enactment  of  the  bill,  each  pension  plan 
administrator  must  give  each  participant  a  plain-language  description  and  a 
summary  of  the  annual  financial  report  of  the  plan.  And  effective  January  1976, 
when  you  leave  a  job,  your  employer  will  be  required  to  give  you  a  full  rundown 
on  the  pension  benefits  you  have  earned  and  to  file  this  information  with  the 
Social  Security  Administration.  Social  Security's  computers  will  automatically 
issue  reminders  to  you  of  key  facts  about  your  pension  plan  benefits. 


[From  the  Washington  Star-News,  Aug  7,  1974] 

Pension    Reform    at    Last — 3 

(By  Sylvia  Porter) 

Until  now,  if  your  pension  plan  went  bankrupt,  it  has  been  just  too  bad  for 
you  if  the  pension  benefits  on  which  you  had  been  counting  for  your  retirement 
years  were  wiped  out.  One  estimate,  based  on  a  1973  Treasury  Department  pen- 
sion plan  termination  study,  is  that  750,000  workers  whose  pension  benefits  are 
vested  (guaranteed)  will  not  receive  one  cent  during  the  next  20  years. 

Until  now,  there  have  been  no  federal  regulations  protecting  your  pension 
plan  against  flagrant  abuses  by  pension  fund  managers — such  as  the  managers 
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lending  themselves,  their  relatives  or  friends  fat  sums  at  below-market  interest 
rates. 

Until  now,  there  has  not  been  enough  money  in  at  least  one  out  of  three  pension 
funds  to  pay  off  future  benefits  already  earned  by  the  beneficiaries. 

These  are  three  key  areas  in  which  there  will  be  major,  vitally  important  re- 
forms under  the  1974  pension  reform  law.  Here  are  key  aspects  put  together  by 
Michael  Gordon,  one  of  the  lawyers  who  worked  out  final  details  of  this  historic 
reform. 

All  pension  plans  now  in  effect  will  become  fully  funded  to  meet  all  pension 
payments  owed  their  work  forces  within  40  years.  And  all  "normal"  costs  of 
administering  a  pension  plan  will  have  to  be  funded  currently,  under  the  new 
law. 

As  an  illustration  of  what  this  means  to  you,  if  any  employer  started  a  pension 
fund  today  under  the  previous  law,  he  would  have  had  to  put  aside  funds  this 
year  to  pay  pension  benefits  based  on  service  performed  in  1974  only — but  not  to 
cover  pension  credits  accumulated  by  work  performed  by  you  over  the  past  10-20 
years  which  may  count  toward  your  future  pension  benefits.  The  naive  assump- 
tion has  been  that  when  your  time  came  to  retire,  your  employer  would  be  able 
to  find  the  necessary  funds  to  pay  your  promised  pension. 

Under  the  1974  law,  employers  now  must  not  only  fund  pension  credits  for 
your  current  service  but  must  also  accumulate  over  the  next  30-40  years  enough 
to  fund  in  full  all  past  services.  This  new  rule  will  mean  that  about  one  in  three 
present  plans  will  be  forced  to  increase  substantially  the  amount  of  its  contri- 
butions to  its  pension  plans.  However,  a  majority  of  plans  already  are  in  com- 
pliance since  they  conform  to  accepted  funding  standards. 

Any  employer  who  fails  to  accumulate  adequate  funds  and  adhere  to  the  new 
timetable  will  have  to  pay  a  stiff  penalty  tax. 

The  law  will  provide  protection  against  irresponsible  pension  fund  managers 
who  have  engaged  in  disastrous  self -dealing,  highly  qeustionable  investments  in 
many  areas,  over-investment  in  a  company's  own  stock. 

Specifically,  the  law  will  ban  insiders  from  influencing  sales  or  other  trans- 
actions involving  the  assets  of  a  pension  fund.  It  will  prohibit  the  export  of 
pension  assets  to  other  countries  and  limit  investment  in  a  company's  stock  to 
10  percent  of  the  fund's  assets. 

A  new  Federal  agency,  the  Pension  Benefit  Guarantee  Corp. — similar  to  the 
Federal  Deposit  Insurance  Corp.,  which  protects  bank  depositors  in  the  event  of 
a  bank  failure — is  to  be  set  up  to  protect  you  aginst  abrupt  cancellation  of  your 
pension  benefits  if  your  plan  goes  bankrupt.  Trustees  are  to  be  the  Secretaries  of 
the  Departments  of  Labor,  Treasury  and  Commerce. 

If  a  plan  failed,  the  fund  could  pay  up  to  $750  a  month  to  each  individual  cov- 
ered by  the  plan — just  as  the  FDIC  reimburses  up  to  $20,000  in  deposits  to  each 
depositor  in  a  covered  bank  which  has  failed.  All  plans,  regardless  of  size,  must 
buy  the  plan  termination  insurance.  Exceptions  :  government  plans,  church  plans, 
and  plans  involving  professional  service  corporations  (e.g.  groups  of  doctors) 
with  fewer  than  25  members. 

As  soon  as  the  law  goes  on  the  books,  all  covered  employers  must  pay  a  head  tax 
of  50  cents  to  $1  into  the  insurance  fund.  For  multiemployer  plans,  plan  termina- 
tion coverage  won't  begin  until  Jan.  1,  1978,  but  single  employer  plans  receive 
coverage  more  quickly — perhaps  as  soon  as  the  law  is  passed.  Priority  will  be 
given  to  paying  those  already  retired  should  their  plans  collapse. 


[From  the  Washington  Star-News,  Aug.  8,  1974] 

Youb  Monet's  Worth  :  Pension  Reform  at  Last — 4 

(By  Sylvia  Porter) 

Under  the  new  historic  pension  reform  legislation  of  1974,  if  you  are  a  member 
of  a  pension  plan  which  goes  bankrupt,  you  will  be  protected  by  a  new  Pension 
Benefit  Guarantee  Corp.  to  be  formed  under  the  law  and  financed  by  employers 
whose  pension  plans  are  covered  under  the  law. 

Under  the  old  law  which  the  1974  reform  legislation  will  replace,  you  have 
had  no  protection,  aside  from  the  good  will  of  your  employer,  against  total  loss 
of  your  pension  benefits  in  the  event  your  plan  failed. 
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When  the  law  is  on  the  books,  though,  you  will  be  able  to  appeal  to  the  PBGC 
at  Washington,  D.C.  20216. 

Also  under  this  new  law,  you  will  be  provided  many  other  new  rights  and 
benefits  not  previously  available — except  through  the  generosity  of  some  em- 
ployers. These  new  rights  and  benefits  will  include  vesting,  safeguards  against 
fund  abuse,  automatic  survivors  benefits,  and  many  other  vital  protections. 

But,  be  on  guard !  In  many  cases,  the  new  safeguards  will  not  go  into  effect 
immediately  upon  passage  of  the  new  law.  You  will  have  to  be  your  own  watch- 
dog of  your  pension  plan  until  all  of  the  key  provisions  take  effect.  And  after 
they  do  take  effect,  you  still  will  have  to  know  the  names  and  places  to  which 
you  will  be  able  to  appeal  for  help  and  information. 

What  can  you  do?  Where  can  you  turn  for  help  if  you  suspect  your  plan  or 
your  benefits  are  in  danger? 

Within  30  days  after  enactment,  the  Labor  Department  will  have  set  up  an 
Office  of  Employe  Benefits  Security  to  deal  with  your  questions  and  complaints 
about  your  pension  and  provisions  of  the  new  law.  Write  to  this  office  at  the 
U.S.  Department  of  Labor,  Washington,  D.C.  20216,  or  to  one  of  the  Labor- 
Management  Services  offices  in  major  U.S.  cities. 

Meanwhile,  you  can  direct  any  complaint  or  query  involving  the  new  law  and 
your  rights  under  it  to  Labor-Management  &  Welfare  Pension  Reports,  Director 
of  Inquiries,  Charles  Carlson,  Washington,  D.C.  20216.  (Phone:  303—427-7129.) 

If  you  have  evidence  that  the  money  in  your  pension  fund  is  being  invested, 
spent  or  loaned  illegally — e.g.  loaned  interest-free  to  a  fund  trustee  or  friend  or 
relative  of  a  trustee — contact  your  state  prosecutor  or  when  the  pension  reform 
law  is  on  the  books,  the  U.S.  Department  of  Labor,  Washington,  D.C.  20216. 

Not  until  January  1976  will  the  new  rules  go  into  effect  requiring  employers  to 
disclose  all  key  details  of  your  pension  rights  to  you  when  you  leave  your  job  and 
to  file  this  same  information  with  the  Social  Security  Administration.  Not  until 
six  months  after  enactment  of  this  law  will  the  new  requirement  go  into  effect 
requiring  your  employer  to  give  you  a  plain-language  description  of  your  plan 
when  you  join  it  and  a  summary  of  the  plan's  financial  status  at  that  time. 

Meanwhile,  however,  most  private  pension  plans  with  26  or  more  participants 
are  covered  by  the  1958  Welfare  and  Pension  Plan  Disclosure  Act.  And  under 
this  act,  your  employer  is  supposed  to  provide  you,  the  employe,  with  detailed, 
plain-language  answers  to  such  questions  as  "What  are  the  service  requirements 
of  the  plan?"  and  "Under  what  cricumstances  will  a  worker  not  receive  pension 
benefits?" 

If  your  employer  has  not  provided  you  with  such  a  plan  description,  write  or 
phone  the  Office  of  Labor-Management  &  Welfare  Pension  Reports  (address  and 
phone  details  above)  or  contact  the  nearest  area  office  of  the  Labor  Department's 
Labor-Management  Services  Administration. 

Also  get  in  touch  with  this  Labor-Management  Services  office  if  you  have  any 
evidence  of  discrimination  in  your  pension  plan.  Illustrations  might  be  if  a  dis- 
proportionately large  amount  of  the  pension  fund  is  going  into  benefits  for  a 
handful  of  executives  while  lower-paid  employes  aren't  receiving  any  benefits  at 
all  or  if  you  are  being  denied  pension  rights  solely  because  of  your  age. 

In  the  economic-social  sphere,  this  1974  session  of  Congress  has  chalked  up  a 
sorry  record.  But  for  this  historic  reform  law  alone,  it  has  earned  a  solid  place 
in  history. 


[From  the  Congressional  Record — Digest,  Senate,  August  22,  1974] 

Pension  plans — enrollment  correction:  Senate  agreed  to  H.  Con. 
Res.  609,  authorizing  corrections  to  be  made  in  the  enrollment  of  H.R. 
2,  pension  reform  bill. 

*  ****** 

Pension  Reform:  By  unanimous  vote  of  85  yeas,  Senate  agreed  to 
the  conference  report  on  H.R.  2,  to  revise  the  Welfare  and  Pension 
Plans  Disclosure  Act,  thus  clearing  the  measure  for  the  White  House. 

On  September  2.  1974,  the  President  approved  H.R.  2  and  signed 
into  law  the  Employee  Retirement  Income  Security  Act  of  1974 
(Public  Law  93-^06). 

[The  full  text  of  Public  Law  93-±06  follows :] 
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Public  Law  93-406 
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STAT.   829 


To  provide  for  pension  reform. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  Employee  Retire- 

ment Income  Secu- 
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TITLE  I— PROTECTION  OF  EMPLOYEE  BENEFIT 
RIGHT- 
SUBTITLE  A — General   i 

FINDINGS    AND    DECLARATI<  »N    <jT    POLICY 

29  vsc  loci.  Sec.  2.  <  a »  The  Congress  finds  that  the  growth  in  size,  scope,  and 

numbers  of  employee  benefit  plans  in  recent  years  has  been  rapid  and 
substantial:  that  the  operational  scope  and  economic  impact  of  such 
plans  is  increasingly  interstate:  that  the  continued  well-being  and 
security  of  millions"  of  employees  and  their  dependents  are  directly 
affected  by  these  plans:  that  they  are  affected  with  a  national  public 
interest:  that  they  have  become  an  important  factor  affecting  the 
stability  of  employment  and  the  successful  development  of  industrial 
relations:  that  they  have  become  an  important  factor  in  commerce 
because  of  the  interstate  character  of  their  activities,  and  of  the 
t:es  of  their  participants,  and  the  employers,  employee  organizations, 
and  other  entities  by  which  they  are  established  or  maintained:  that  a 
large  volume  of  the  activities  of  such  plans  is  carried  on  by  means  of 
the  mails  and  instrumentalities  of  interstate  commerce:  that  owing  to 
the  lack  of  employee  information  and  adequate  safeguards  concerning 
their  operation,  it  is  desirable  in  the  interests  of  emplovees  and  their 
beneficiaries,  and  to  provide  for  the  general  welfare  anol  the  free  flow 
of  commerce,  that  disclosure  be  made  and  safeguards  be  provided  with 
respect  to  the  establishment,  operation,  and  administration  of  such 
plans:  that  they  substantially  affect  the  revenues  of  the  Lnited  Stafaf 
because  they  are  afforded  preferential  Federal  tax  treatment:  that 
despite  the  enormous  growth  in  such  plans  many  employees  with  long 
years  of  employment  are  losing  anticipated  retirement  benefits  owing 
to  the  lack  of  vesting  provisions  in  such  plans:  that  owing  to  the 
inadequacy  of  current  minimum  standards,  the  soundness  and  sta- 
bility of  plans  with  respect  to  adequate  funds  to  pay  promised  benefits 
may  be  endangered :  that  owing  to  the  termination  of  plans  before 
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requisite  funds  have  been  accumulated,  employees  and  their  bene- 
ficiaries have  been  deprived  of  anticipated  benefits;  and  that  it  is 
therefore  desirable  in  the  interests  of  employees  and  their  beneficiaries, 
for  the  protection  of  the  revenue  of  the  United  States,  and  to  provide 
for  the  free  flow  of  commerce,  that  minimum  standards  be  provided 
assuring  the  equitable  character  of  such  plans  and  their  financial 
soundness. 

(b)  It  is  hereby  declared  to  be  the  policy  of  this  Act  to  protect  inter- 
state commerce  and  the  interests  of  participants  in  employee  benefit 
plons  and  their  beneficiaries,  by  requiring  the  disclosure  and  report- 
ing to  participants  and  beneficiaries  of  financial  and  other  information 
with  respect  thereto,  by  establishing  standards  of  conduct,  responsi- 
bility, and  obligation  for  fiduciaries  of  employee  benefit  plans,  and  by 
providing  for  appropriate  remedies,  sanctions,  and  ready  access  to  the 
Federal  courts. 

(c)  It  is  hereby  further  declared  to  be  the  policy  of  this  Act  to 
protect  interstate  "commerce,  the  Federal  taxing  power,  and  the  inter- 
ests of  participants  in  private  pension  plans  and  their  beneficiaries  by 
improving  the  equitable  character  and  the  soundness  of  such  plans  by 
requiring  them  to  vest  the  accrued  benefits  of  employees  with  signifi- 
cant periods  of  service,  to  meet  minimum  standards  of  funding,  and 
by  requiring  plan  termination  insurance. 

DEFINITIONS 

Sec.  3.  For  purposes  of  this  title :  ^   2?  use  1002. 

(1)  The  terms  "employee  welfare  benefit  plan"'  and  "welfare  plan" 
mean  any  plan,  fund,  or  program  which  was  heretofore  or  is  hereafter 
established  or  maintained  by  an  employer  or  by  an  employee  organiza- 
tion, or  by  both,  to  the  extent  that  such  plan,  fund,  or  program  was 
established  cr  is  maintained  for  the  purpose  of  providing  for  its 
participants  or  their  beneficiaries,  through  the  purchase  of  insurance 
or  otherwise.  (A)  medical,  surgical,  or  hospital  care  or  benefits,  or 
benefits  in  the  event  of  sickness,  accident,  disability,  death  or 
unemployment,  or  vacation  benefits,  apprenticeship  or  other  training 
programs,  or  day  care  centers,  scholarship  funds,  or  prepaid  legal 
services,  or  (B)  any  benefit  described  in  section  302(c)  of  the  Labor 
Management  Relations  Act,  1947  (other  than  pensions  on  retirement  29  use  1B6. 
or  death,  and  insurance  to  provide  such  pensions) . 

(2)  The  terms  "employee  pension  benefit  plan"  and  "pension  plan*' 
mean  any  plan,  fund,  or  program  which  was  heretofore  or  is  hereafter 
established  or  maintained  by  an  employer  or  by  an  employee  organiza- 
tion, or  by  both,  to  the  extent  that  by  its  express  terms  or  as  a  result 
of  surrounding  circumstances  such  plan,  fund,  or  program — 

(A)  provides  retirement  income  to  employees,  or 

(B)  results  in  a  deferral  of  income  by  employees  for  periods 
extending  to  the  termination  of  covered  employment  or  beyond, 

regardless  of  the  method  of  calculating  the  contributions  made  to  the 
plan,  the  method  of  calculating  the  benefits  under  the  plan  or  the 
method  of  distributing  benefits  from  the  plan. 

(3)  The  term  "employee  benefit  plan"  or  "plan"  means  an  employee 
welfare  benefit  plan  or  an  employee  pension  benefit  plan  or  a  plan 
which  is  both  an  employee  welfare  benefit  plan  and  an  employee 
pension  benefit  plan. 

(■i)  The  term  "employee  organization"  means  anv  labor  union  or 
any  organization  of  any  kind,  or  any  agency  or  employee  representa- 
tion committee,  association,  group,  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole  or  in  part,  of 
dealing  with  employers  concerning  an  employee  benefit  plan,  or  other 
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matters  incidental  to  employment  relationships;  or  any  employees' 
beneficiary  association  organized  for  the  purpose  in  whole  or  in  part, 
of  establishing  such  a  plan. 

(5)  The  term  "employer"  means  any  person  acting  directly  as  an 
employer,  or  indirectly  in  the  interest  of  an  employer,  in  relation  to 
an  employee  benefit  plan;  and  includes  a  group  or  association  of 
employers  acting  for  an  employer  in  such  capacity. 

(6)  The  term  "employee"  means  any  individual  employed  by  an 
employer. 

(7)  The  term  "participant"  means  any  employee  or  former 
employee  of  an  employer,  or  any  member  or  former  member  of  an 
employee  organization,  who  is  or  may  become  eligible  to  receive  a 
benefit  of  any  type  from  an  employee  benefit  plan  which  covers 
employees  of  such  employer  or  members  of  such,  organization,  or 
whose  beneficiaries  may  be  eligible  to  receive  any  such  benefit. 

(8)  The  term  "beneficiary"  means  a  person  designated  by  a  partic- 
ipant, or  by  the  terms  of  an  employee  benefit  plan,  who  is  or  may 
become  entitled  to  a  benefit  thereunder. 

(9)  The  term  "person"  means  an  individual,  partnership,  joint 
venture,  corporation,  mutual  company,  joint-stock  company,  trust, 
estate,  unincorporated  organization,  association,  or  employee 
organization. 

(10)  The  term  "State"  includes  any  State  of  the  United  States,  the 
District  of  Columbia,  Puerto  Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  Wake  Island,  and  the  Canal  Zone.  The  term  "United 
States"  when  used  in  the  geographic  sense  means  the  States  and  the 
Outer  Continental  Shelf  lands  defined  in  the  Outer  Continental  Shelf 

67  Stat.  462.       Lands  Act  (43  U.S.C.  1331-1343). 

(11)  The  term  "commerce"  means  trade,  traffic,  commerce,  trans- 
portation, or  communication  between  any  State  and  any  place  outside 
thereof. 

( 12)  The  term  "industry  or  activity  affecting  commerce"  means  any 
activity,  business,  or  industry  in  commerce  or  in  which  a  labor  dispute 
would  hinder  or  obstruct  commerce  or  the  free  flow  of  commerce,  and 
includes  any  activity  or  industry  "affecting  commerce"  within  the 
meaning  of  the   Labor  Management  Relations  Act,   1947,  or  the 

29  use  141.  Railway  Labor  Act. 

45  use  151.  ( 13 )  The  term  "Secretary"  means  the  Secretary  of  Labor. 

(14)  The  term  "party  in  interest"  means,  as  to  an  employee  benefit 
plan — 

(A)  any  fiduciary  (including,  but  not  limited  to,  any  admin- 
istrator, officer,  trustee,  or  custodian) ,  counsel,  or  employee  of  such 
employee  benefit  plan ; 

( B )  a  person  providing  services  to  such  plan ; 

(C)  an  employer  any  of  whose  employees  are  covered  by  such 
plan; 

(D)  an  employee  organization  any  of  whose  members  are  cov- 
ered by  such  plan ; 

(E)  an  owner,  direct  or  indirect,  of  50  percent  or  more  of — 
(i)  the  combined  voting  power  of  all  classes  of  stock 

entitled  to  vote  or  the  total  value  of  shares  of  all  classes  of 
stock  of  a  corporation. 

(ii)  the  capital  interest  or  the  profits  interest  of  a  partner- 
ship, or 

(iii)  the  beneficial  interest  of  a  trust  or  unincorporated 
enterprise, 
which  is  an  employer  or  an  employee  organization  described  in 
subparagraph  (C)  or  (D)  ; 
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(F)  a  relative  (as  defined  in  paragraph  (15))  of  any  indi- 
vidual described  in  subparagraph  (A),  (B),  (C),  or  (E) ; 

(G)  a  corporation,  partnership,  or  trust  or  estate  of  which  (cr 
in  which)  50  percent  or  more  of — 

(i)  the  combined  voting  power  of  all  classes  of  stock 
entitled  to  vote  or  the  total  value  of  shares  of  all  classes  of 
stock  of  such  corporation, 

(ii)  the  capital  interest  or  profits  interest  of  such  partner- 
ship, or 

(iii)  the  beneficial  interest  of  such  trust  or  estate, 
is  owned  directly  or  indirectly,  or  held  by  persons  described  in 
subparagraph  (A),  (B),  (C),  (D),or  (E) ; 

(H)  an  employee,  officer,  director  (or  an  individual  having 
powers  or  responsibilities  similar  to  those  of  officers  or  directors), 
or  a  10  percent  or  more  shareholder  directly  or  indirectly,  of  a 
person  described  in  subparagraph  (B),  (C),  (D),  (E),or  (G),or 
of  the  employee  benefit  plan ;  or 

(I)  a  10  percent  or  more  (directly  or  indirectly  in  capital  or 
profits)  partner  or  joint  venturer  or  a  person  described  in  sub- 
paragraph  (B),  (C),  (D)?  (E),or  (G). 
The  Secretary,  after  consultation  and  coordination  with  the  Secretary 
of  the  Treasury,  may  by  regulation  prescribe  a  percentage  lower  than 
50  percent  for  subparagraph  (E)  and  (G)  and  lower  than  10  percent 
for  subparagraph  (H)  or  (I).  The  Secretary  may  prescribe  regula- 
tions for  determining  the  ownership  (direct  or  indirect)  of  profits  and 
beneficial  interests,  and  the  manner  in  which  indirect  stockholdings 
are  taken  into  account. 

(15)  The  term  "relative"  means  a  spouse,  ancestor,  lineal  descend- 
ant, or  spouse  of  a  lineal  descendant. 

(16)  (A)  The  term  "administrator"  means — 

(i)  the  person  specifically  so  designated  by  the  terms  of  the 
instrument  under  which  the  plan  is  operated ; 

(ii)  if  an  administrator  is  not  so  designated,  the  plan  sponsor; 
or 

(iii)  in  the  case  of  a  plan  for  which  an  administrator  is  not 
designated  and  a  plan  sponsor  cannot  be  identified,  such  other 
person  as  the  Secretary  may  by  regulation  prescribe. 
(B)  The  term  "plan  sponsor"  means  (i)  the  employer  in  the  case 
of  an  employee  benefit  plan  established  or  maintained  by  a  single 
employer,  (ii)  the  employee  organization  in  the  case  of  a  plan  estab- 
lished or  maintained  by  an  employee  organization,  or  (iii)  in  the  case  of 
a  plan  established  or  maintained  by  two  or  more  employers  or  jointly 
by  one  or  more  employers  and  one  or  more  employee  organizations,  the 
association,  committee,  joint  board  of  trustees,  or  other  similar  group 
of  representatives  of  the  parties  who  establish  or  maintain  the  plan. 

(17)  The  term  "separate  account"  means  an  account  established  or 
maintained  by  an  insurance  company  under  which  income,  gains,  and 
losses,  whether  or  not  realized,  from  assets  allocated  to  such  account, 
are,  in  accordance  with  the  applicable  contract,  credited  to  or  charged 
against  such  account  without  regard  to  other  income,  gains,  or  losses 
of  the  insurance  company. 

(18)  The  term  "adequate  consideration"  when  used  in  part  4  of 
subtitle  B  means  (A)  in  the  case  of  a  security  for  which  there  is  a 
generally  recognized  market,  either  (i)  the  price  of  the  security  pre- 
vailing on  a  national  securities  exchange  which  is  registered  under 

section  6  of  the  Securities  Exchange  Act  of  1934,  or  (ii)  if  the  security    15  use  78f . 
is  not  traded  on  such  a  national  securities  exchange,  a  price  not  less 
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favorable  to  the  plan  than  the  offering  price  for  the  security  as  estab- 
lished by  the  current  bid  and  asked  prices  quoted  by  persons  independ- 
ent of  the  issuer  and  of  any  party  in  interest;  and  (B)  in  the  case  of  an 
asset  other  than  a  security  for  which  there  is  a  generally  recognized 
market,  the  fair  market  value  of  the  asset  as  determined  in  good  faith 
by  the  trustee  or  named  fiduciary  pursuant  to  the  terms  of  the  plan  and 
in  accordance  with  regulations  promulgated  by  the  Secretary. 

(19)  The  term  "nonforfeitable"  when  used  with  respect  to  a  pen- 
sion benefit  or  right  means  a  claim  obtained  by  a  participant  or  his 
beneficiary  to  that  part  of  an  immediate  or  deferred  benefit  under  a 
pension  plan  which  arises  from  the  participant's  service,  which  is 
unconditional,  and  which  is  legally  enforceable  against  the  plan.  For 
purposes  of  this  paragraph,  a  right  to  an  accrued  benefit  derived  from 
employer  contributions  shall  not  be  treated  as  forfeitable  merely 

Ess!,  p.  854.        because  the  plan  contains  a  provision  described  in  section  203(a)  (3). 

(20)  The  term  "security"  has  the  same  meaning  as  such  term  has 
under  section  2(1)  of  the  Securities  Act  of  1933  (15  U.S.C.  77b(l) ). 

(21)  (A)  Except  as  otherwise  provided  in  subparagraph  (B),  a 
person  is  a  fiduciary  with  respect  to  a  plan  to  the  extent  (i)  he  exer- 
cises any  discretionary  authority  or  discretionary  control  respecting 
management  of  such  plan  or  exercises  any  authority  or  control  respect- 
ing management  or  disposition  of  its  assets,  (ii)  he  renders  investment 
advice  for  a  fee  or  other  compensation,  direct  or  indirect,  with  respect 
to  any  moneys  or  other  property  of  such  plan,  or  has  any  authority  or 
responsibility  to  do  so,  or  (iii)  he  has  any  discretionary  authority  or 
discretionary  responsibility  in  the  administration  of  such  plan.  Such 

Post,  p.  878.        term  includes  any  person  designated  under  section  405(c)  (1)  (B). 

(B)  If  any  money  or  other  property  of  an  employee  benefit  plan 
is  invested  in  securities  issued  by  an  investment  company  registered 
15  use  80eu.51.  under  the  Investment  Company  Act  of  1940,  such  investment  shall  not 
by  itself  cause  such  investment  company  or  such  investment  company's 
investment  adviser  or  principal  underwriter  to  be  deemed  to  be  a 
fiduciary  or  a  party  in  interest  as  those  terms  are  defined  in  this  title, 
except  insofar  as  such  investment  company  or  its  investment  adviser  or 
principal  underwriter  acts  in  connection  with  an  employee  benefit  plan 
covering  employees  of  the  investment  company,  the  investment 
adviser,  or  its  principal  underwriter.  Nothing  contained  in  this  sub- 
paragraph shall  limit  the  duties  imposed  on  such  investment  company, 
investment  adviser,  or  principal  underwriter  by  any  other  law. 

(22)  The  term  "normal  retirement  benefit"  means  the  greater  of 
the  early  retirement  benefit  under  the  plan,  or  the  benefit  under  the 
plan  commencing  at  normal  retirement  age.  The  normal  retirement 
benefit  shall  be  determined  without  regard  to — 

(A)  medical  benefits,  and 

(B)  disability  benefits  not  in  excess  of  the  qualified  disability 
benefit. 

For  purposes  of  this  paragraph,  a  qualified  disability  benefit  is  a 
disability  benefit  provided  by  a  plan  which  does  not  exceed  the  benefit 
which  would  be  provided  for  the  participant  if  he  separated  from 
the  service  at  normal  retirement  age.  For  purposes  of  this  paragraph, 
the  early  retirement  benefit  under  a  plan  shall  be  determined  without 
regard  to  any  benefit  under  the  plan  which  the  Secretary  of  the 
Post,  p.  858.         Treasury  finds  to  be  a  benefit  described  in  section  204(b)  (1)  (G). 

(23)  The  term  "accrued  benefit"  means — 

(A)  in  the  case  of  a  defined  benefit  plan,  the  individual's 
accrued  benefit  determined  under  the  plan  and,  except  as  provided 
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in  section  204(c)  (3),  expressed  in  the  form  of  an  annual  benefit   Post,  p.  858. 
commencing  at  normal  retirement  age,  or 

(B)  in  the  case  of  a  plan  which  is  an  individual  account  plan, 
the  balance  of  the  individual's  account. 

(24)  The  term  "normal  retirement  age"  means  the  earlier  of — 

(A)  the  time  a  plan  participant  attains  normal  retirement  age 
under  the  plan,  or 

(B)  the  later  of— 
(i)  the  time  a  plan  participant  attains  age  65,  or 
(ii)  the  10th  anr.iversHrv  of  the  time  a  plan  participant 

commenced  participation  in  the  plan. 

(25)  The  term  "vested  liabilities"  means  the  present  value  of  the 
immediate  or  deferred  benefits  available  at  normal  retirement  age  for 
participants  and  their  beneficiaries  which  are  nonforfeitable. 

(26)  The  term  "current  value"  means  fair  market  value  where  avail- 
able and  otherwise  the  fair  value  as  determined  in  good  faith  by  a 

trustee  or  a  named  fiduciary  (as  defined  in  section  402(a)  (2))  pursu-  Post,  p.  875. 
ant  to  the  terms  of  the  plan  and  in  accordance  with  regulations  of  the 
Secretary,  assuming  an  orderly  liquidation  at  the  time  of  such  deter- 
mination. 

(27)  The  term  "present  value",  with  respect  to  a  liability,  means  the 
value  adjusted  to  reflect  anticipated  events.  Such  adjustments  shall 
conform  to  such  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe. 

(28)  The  term  "normal  service  cost"  or  "normal  cost"  means  the 
annual  cost  of  future  pension  benefits  and  administrative  expenses 
assigned,  under  an  actuarial  cost  method,  to  years  subsequent  to  a  par- 
ticular valuation  date  of  a  pension  plan.  The  Secretary  of  the  Treasury 
may  prescribe  regulations  to  carry  out  this  paragraph. 

(29)  The  term  "accrued  liability"  means  the  excess  of  the  present 
value,  as  of  a  particular  valuation  date  of  a  pension  plan,  of  the  pro- 
jected future  benefit  costs  and  administrative  expenses  for  all  pian 
participants  and  beneficiaries  over  the  present  value  of  future  contribu- 
tions for  the  normal  cost  of  all  applicable  plan  participants  and 
beneficiaries.  The  Secretary  of  the  Treasury  may  prescribe  regula- 
tions to  carry  out  this  paragraph. 

(30)  The  term  "unfunded  accrued  liability"  means  the  excess  of  the 
accrued  liability,  under  an  actuarial  cost  method  which  so  provides, 
over  the  present,  value  of  the  assets  of  a  pension  plan.  The  Secretary 
of  the  Treasury  may  prescribe  regulations  to  carry  out  this  paragraph. 

(31)  The  term  "advance  funding  actuarial  cost  method"  or  "actu- 
arial cost  method"  means  a  recognized  actuarial  technique  utilized  for 
establishing  the  amount  and  incidence  of  the  annual  actuarial  cost  of 
pension  plan  benefits  and  expenses.  Acceptable  actuarial  cost  methods 
shall  include  the  accrued  benefit  cost  method  (imit  credit  method) ,  the 
entry  age  normal  cost  method,  the  individual  level  premium  cost 
method,  the  aggregate  cost  method,  the  attained  age  normal  cost 
method,  and  the  frozen  initial  liability  cost  method.  The  terminal 
funding  cost  method  and  the  current  funding  (pay-as-you-go)  cost 
method  are  not  acceptable  actuarial  cost  methods.  The  Secretary  of 
the  Treasury  shall  issue  regulations  to  further  define  acceptable  actu- 
arial cost  methods. 

(32)  The  term  "governmental  plan"  means  a  plan  established  or 
maintained  for  its  employees  by  the  Government  of  the  United  States, 
by  the  government  of  any  State  or  political  subdivision  thereof,  or  by 
any  agency  or  instrumentality  of  any  of  the  foregoing.  The  term 
"governmental  plan"  also  includes  any  plan  to  which  the  Railroad 
Retirement  Act  of  1935  or  1937  applies,  and  which  is  financed  by  con-  45  use  215  note, 
tributions  required  under  that  Act  and  any  plan  of  an  international    228a, 
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organization  which  is  exempt  from  taxation  under  the  provisions  of 
a  International  Organizations  Immunities  Act  (59  Stat.  669). 
(33)  (A)  The  term  "church  plan''  means  (i)  a  plan  established  and 


22  use  288  note,  the  International  Organizations  Immunities  Act  (59  Stat.  669). 

i)  a  pi 
maintained  for  its  employees  By  a  church  or  by  a  convention  or  asso 


ciation  of  churches  which  is  exempt  from  tax  under  section  501  of  the 
26  use  501,  Internal  Revenue  Code  of  1954,  or  (ii)  a  plan  described  in  subpara- 

graph (C). 

(B)  The  term  "church  plan"  (notwithstanding  the  provisions  of 
subparagraph  (A) )  docs  not  include  a  plan — 

(i)  which  is  established  and  maintained  primarily  for  the  bene- 
fit of  employees  (or  their  beneficiaries)  of  such  church  or  conven- 
tion or  association  of  churches  who  are  employed  in  connection 
with  one  or  more  unrelated  trades  or  businesses  (within  the  mean- 
26  use  513.  ing  of  section  513  of  the  Internal  Revenue  Code  of  1954),  or 

(ii)  which  is  a  plan  maintained  by  more  than  one  employer,  if 
one  or  more  of  the  employers  in  the  plan  is  not  a  church  (or  a 
convention  or  association  of  churches)  which  is  exempt  from  tax 
under  section  501  of  the  Internal  Revenue  Code  of  1954. 

(C)  Notwithstanding  the  provisions  of  subparagraph  (B)  (ii),  a 
plan  in  existence  on  January  1,  1974,  shall  be  treated  as  a  "church 
plan"  if  it  is  established  and  maintained  by  a  church  or  convention  or 
association  of  churches  for  its  employees  and  employees  of  one  or  more 
agencies  of  such  church  (or  convention  or  association)  for  the  employ- 
ees of  such  church  (or  convention  or  association)  and  the  employees  of 
one  or  more  agencies  of  such  church  (or  convention  or  associ- 
ation), and  if  such  church  (or  convention  or  association)  and  each 
such  agency  is  exempt  from  tax  under  section  501  of  the  Internal 
Revenue  Code  of  1954.  The  first  sentence  of  this  subparagraph  shall  not 
apply  to  any  plan  maintained  for  employees  of  an  agency  with  respect 
to  which  the  plan  was  not  maintained  on  January  1,  1974.  The  first 
sentence  of  this  subparagraph  shall  not  apply  with  respect  to  any  plan 
for  any  plan  year  beginning  after  December  31, 1982. 

(34)  The  term  "individual  account  plan"  or  "defined  contribution 
plan"  means  a  pension  plan  which  provides  for  an  individual  account 
for  each  participant  and  for  benefits  based  solely  upon  the  amount 
contributed  to  the  participant's  account,  and  any  income,  expenses, 
gains  and  losses,  and  any  forfeitures  of  accounts  of  other  participants 
which  may  be  allocated  to  such  participant's  account. 

(35)  The  term  "defined  benefit  plan"  means  a  pension  plan  other 
than  an  individual  account  plan ;  except  that  a  pension  plan  which  is 
not  an  individual  account  plan  and  which  provides  a  benefit  derived 
from  employer  contributions  which  is  based  partly  on  the  balance  of 
the  separate  account  of  a  participant — 

Post,  p.  8  53.  (A)  for  the  purposes  of  section  202,  shall  be  treated  as  an  indi- 

vidual account  plan,  and 

(B)   for  the  purposes  of  paragraph  (23)  of  this  section  and 

Post,  p.  858,  section  204,  shall  be  treated  as  an  individual  account  plan  to  the 

extent  benefits  are  based  upon  the  separate  account  of  a  partici- 
pant and  as  a  defined  benefit  plan  with  respect  to  the  remaining 
portion  of  benefits  under  the  plan. 

(36)  The  term  "excess  benefit  plan"  means  a  plan  maintained  by  an 
employer  solely  for  the  purpose  of  providing  benefits  for  certain 
employees  in  excess  of  the  limitations  on  contributions  and  benefits 

Post»  P»  979»  imposed  by  section  415  of  the  Internal  Revenue  Code  of  1954  on  plans 
to  which  that  section  applies,  without  regard  to  whether  the  plan  is 
funded.  To  the  extent  that  a  separable  part  of  a  plan  (as  determined 
by  the  Secretary  of  Labor)  maintained  by  an  employer  is  maintained 
for  such  purpose,  that  part  shall  be  treated  as  a  separate  plan  which  is 
an  excess  benefit  plan. 
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(37)  (A)  The  term  "multiemployer  plan''  means  a  plan — 

(i)  to  which  more  than  one  employer  is  required  to  contribute, 

(ii)  which  is  maintained  pursuant  to  one  or  more  collective- 
bargaining  agreements  between  an  employee  organization  and 
more  than  one  employer, 

(iii)  under  which  the  amount  of  contributions  made  under  the 
plan  lor  a  plan  year  by  each  employer  making  such  contributions 
is  less  than  50  percent  of  the  aggregate  amount  of  contributions 
made  under  the  plan  for  that  plan  year  by  all  employers  making 
such  contributions, 

(iv)  under  which  benefits  are  payable  with  respect  to  each  par- 
ticipant without  regard  to  the  cessation  of  contributions  by  the 
employer  who  had  employed  that  participant  except  to  the  extent 
that  such  benefits  accrued  as  a  result  of  service  with  the  employer 
before  such  employer  was  required  to  contribute  to  such  plan,  and 

(v)   which  satisfies  such  other  requirements  as  the  Secretary 
may  by  regulations  prescribe. 
( B)  For  purposes  of  this  paragraph — 

(i)  if  a  plan  is  a  multiemployer  plan  within  the  meaning  of 
subparagraph  (A)  for  any  plan  year,  clause  (iii)  of  subparagraph 
(A)  shall  be  applied  by  substituting  "75  percent"  for  "50  percent" 
for  each  subsequent  plan  year  until  the  first  plan  year  following  a 

Elan  year  in  which  the  plan  had  one  employer  who  made  contri- 
utions  of  75  percent  or  more  of  the  aggregate  amount  of  contri- 
butions made  under  the  plan  for  that  plan  year  by  a1!  employers 
making  such  contributions,  and 

(ii)  all  corporations  which  are  members  of  a  controlled  group 
of  corporations  (within  the  meaning  of  section  1563(a)  of  the 
Internal  Revenue  Code  of  1954,  determined  without  regard  to    26  use  1563, 
section  1563 (et  (3)  (C)  of  such  Code)  shall  be  deemed  to  be  one 
employer. 

(38)  The  term  "investment  manager"  means  any  fiduciary  (other 

than  a  trustee  or  named  fiduciary,  as  defined  in  section  402(a)  {2) ) —     Post,  p.  875. 

(A)  who  has  the  power  to  manage,  acquire,  or  dispose  of  any 
asset  of  a  plan; 

(B)  who  is  (i)  registered  as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940;  (ii)  is  a  bank,  as  defined  in    15  use  80t>-20. 
that  Act;  or  (iii)  is  an  insurance  company  qualified  to  perform 

services  described  in  subparagraph  (A)  under  the  laws  of  more 
than  one  State;  and 

(C)  has  acknowledged  in  writing  that  he  is  a  fiduciary  with 
respect  to  the  plan. 

(39)  The  terms  "plan  year"  and  "fiscal  year  of  the  plan"  mean  with 
respect  to  a  plan,  calendar,  policy,  or  fiscal  year  on  which  the  records 
of  the  plan  are  kept. 

COVERAGE 

Sec.  4.  (a)  Except  as  provided  in  subsection   (b)  and  in  sections   29  use  1003. 
'201,  301,  and  401,  this  title  shall  apply  to  any  employee  benefit  plan     Post,  pp.  852, 
if  it  is  established  or  maintained —    '  868,  874, 

(1)  by  any  employer  engaged  in  commerce  or  in  any  industry 
or  activity  affecting  commerce;  or 

(2)  by  any  employee  organization  or  organizations  representing 
employees  engaged  in  commerce  or  in  any  industry  or  activity 
affecting  commerce;  or 

(3)  by  both. 

(b)  The  provisions  of  this  title  shall  not  apply  to  any  employee 
benefit  plan  if — 
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(1)  such  plan  is  a  governmental  plan  (as  defined  in  section 

3(32) ) ' 

(2)  such  plan  is  a  church  plan  (as  denned  in  section  3(33)) 
with  respect  to  which  no  election  has  been  made  under  section 

Post,  p.  898.  410(d)  of  the  Internal  Revenue  Code  of  1954; 

(3)  such  plan  is  maintained  solely  for  the  purpose  of  comply- 
ing with  applicable  workmen's  compensation  laws  or  unemploy- 
ment compensation  or  disability  insurance  laws; 

(4)  such  plan  is  maintained  outside  of  the  United  States  pri- 
marily for  the  benefit  of  persons  substantially  all  of  whom  are 
nonresident  aliens;  or  /■,/.■>• 

(5)  such  plan  is  an  excess  benefit  plan  (as  defined  in  section 
3(36) )  and  is  unfunded. 

Subtitle  B — Regulatory  Provisions 

Part  I— Reporting  and  Disclosure 

DUTY    OF   DISCLOSURE    AND    REPORTING 

29  use  1021.  Sec.  101.  (a)  The  administrator  of  each  employee  benefit  plan  shall 

cause  to  be  furnished  in  accordance  with  section  104(b)  to  each 
participant  covered  under  the  plan  and  to  each  beneficiary  who  is 
receiving  benefits  under  the  plan — 

(1)  a  summary  plan  description  described  in  section  102 
(a)(1) ;  and 

(2)  the  information  described  in  section  104(b)(3)  and  105 
(a)   and  (c). 

(b)  The  administrator  shall,  in  accordance  with  section  104(a), 
file  with  the  Secretary — 

(1)  the  summary  plan  description  described  in  section  102 

(a)(1); 

(2)  a  plan  description  containing  the  matter  required  in  section 
102(b) ; 

(3)  modifications  and  changes  referred  to  in  section  102(a) 

(2); 

(4)  the  annual  report  containing  the  information  required  by 
section  103;  and 

(5)  terminal  and  supplementary  reports  as  required  by  sub- 
section (c)  of  this  section. 

(c)(1)  Each  administrator  of  an  employee  pension  benefit  plan 
which  is  winding  up  its  affairs  (without  regard  to  the  number  of 
participants  remaining  in  the  plan)  shall,  in  accordance  with  regu- 
lations prescribed  by  the  Secretary,  file  such  terminal  reports  as  the 
Secretary  may  consider  necessary.  A  copy  of  such  report  shall  also 
be  filed  with  the  Pension  Benefit  Guaranty  Corporation. 

(2)  The  Secretary  may  require  terminal  reports  to  be  filed  with 
regard  to  any  employee  welfare  benefit  plan  which  is  winding  up 
its  affairs  in  accordance  with  regulations  promulgated  by  the  Secre- 
tary. 

(3)  The  Secretary  may  require  that  a  plan  described  in  paragraph 
(1)  or  (2)  file  a  supplementary  or  terminal  report  with  the  annual 
report  in  the  year  such  plan  is  terminated  and  that  a  copy  of  such 
supplementary  or  terminal  report  in  the  case  of  a  plan  described 
in  paragraph  (1)  be  also  filed  with  the  Pension  Benefit  Guaranty 
Corporation. 

(d)  Cross  Reference. — 

For  regulations  relating  to  coordination  of  reports  to  the  Secretaries 
of  Labor  and  the  Treasury,  see  section  3004. 
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PLAN    DESCRIPTION    AND   SUMMARY   PLAN   DESCRIPTION 

Sec.  102.  (a)(1)  A  summary  plan  description  of  any  employee  29  use  1022. 
benefit  plan  shall  be  furnished  to  participants  and  beneficiaries  as 
provided  in  section  104(b).  The  summary  plan  description  shall 
include  the  information  described  in  subsection  (b),  shall  be  written 
in  a  manner  calculated  to  be  understood  by  the  average  plan  par- 
ticipant, and  shall  be  sufficiently  accurate  and  comprehensive  to  reason- 
ably apprise  such  participants  and  beneficiaries  of  their  rights  and 
obligations  under  the  plan.  A  summary  of  any  material  modification 
in  the  terms  of  the  plan  and  any  change  in  the  information  required 
under  subsection  (b)  shall  be  written  in  a  manner  calculated  to  be 
understood  by  the  average  plan  participant  and  shall  be  furnished  in 
accordance  with  section  104(b)  (1) . 

(2)  A  plan  description  (containing  the  information  required  by 
subsection  (b) )  of  any  employee  benefit  plan  shall  be  prepared  on 
forms  prescribed  by  the  Secretary,  and  shall  be  filed  \\  ith  the  Secre- 
tary as  required  by  section  104(a)  (1).  Any  material  modification  in 
the  terms  of  the  plan  and  any  change  in  the  information  described  in 
subsection  (b)  shall  be  filed  in  accordance  with  section  104(a)  (1)  (D). 

(b)  The  plan  description  and  summary  plan  description  shall  con- 
tain the  following  information:  The  name  and  type  of  administration 
of  the  plan ;  the  name  and  address  of  the  person  designated  as  agent 
for  the  service  of  legal  process,  if  such  person  is  not  the  administrator ; 
the  name  and  address  of  the  administrator ;  names,  titles,  and  addresses 
of  any  trustee  or  trustees  (if  they  are  persons  different  from  the 
administrator) ;  a  description  of  the  relevant  provisions  of  any 
applicable  collective  bargaining  agreement;  the  plans  requirements 
respecting  eligibility  for  participation  and  benefits;  a  description  of 
the  provisions  providing  for  nonforfeitable  pension  benefits;  circum- 
stances which  may  result  in  disqualification,  ineligibility,  or  denial  or 
loss  of  benefits;  the  source  of  financing  of  the  plan  and  the  identity  oi 
any  organization  through  which  benefits  are  provided ;  the  date  of  the 
end  of  the  plan  year  and  whether  the  records  of  the  plan  are  kept  on 
a  calendar,  policy,  or  fiscal  year  basis;  the  procedures  to  be  followed 
in  presenting  claims  for  benefits  under  the  plan  and  the  remedies 
available  under  the  plan  for  the  redress  of  claims  which  are  denied 
in  whole  or  in  part  (including  procedures  required  under  section  503 
of  this  Act). 

ANNUAL    REPORTS 

Sec.  103.  (a)(1)(A)  An  annual  report  shall  be  published  with    29  use  1023. 
respect  to  every  employee  benefit  plan  to  which  this  part  applies.  Such 
report  shall  be  filed  with  the  Secretary  in  accordance  with  section 
104(a).  and  shall  be  made  available  and  furnished  to  participants  in 
accordance  with  section  104(b). 

(B)  The  annual  report  shall  include  the  information  described  in 
subsections  (b)  and  (c)  and  where  applicable  subsections  (d)  and  (e) 
and  shall  also  include — 

(i)  a  financial  statement  and  opinion,  as  required  by  paragraph 
(3)  of  this  subsection,  and 

(ii)  an  actuarial  statement  and  opinion,  as  required  by  para- 
graph (4)  of  this  subsection. 
(2)  If  some  or  all  of  the  information  necessary  to  enable  the  admin- 
istrator to  comply  with  the  requirements  of  this  title  is  maintained 

(A)  an  insurance  carrier  or  other  organization  which  provides 
some  or  all  of  the  benefits  under  the  plan,  or  holds  assets  of  the 
plan  in  a  separate  account, 
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■  bank  or  similar  institution  which  holds  some  or  all  of  the 
assets  of  the  plan  in  a  common  or  collective  tntst  or  a  separate 
trust,  or  custodial  account,  or 

■  plan  sponsor  as  defined  in  section  3(  16 

such  carrier,  organization,  bank,  institution,  or  plan  sponsor  shall 
transmit  and  certify  the  accuracy  of  such  information  to  the  adminis- 
trator within  120  days  after  the"  end  of  the  plan  year  (or  such  other 
date  as  may  be  prescribed  under  regulations  of  the  Secrer 

(3)  (A)  Except  as  provided  in  subparagraph  (C),  the  administra- 
tor of  an  employee  benefit  plan  shall  engage,  on  behalf  of  all  plan 
participants,  an  independent  qualified  public  accountant,  who  shall 
conduct  such  an  examination  of  any  financial  statements  of  the  plan. 
and  of  other  books  and  records  of  the  plan,  as  the  accountant  may 
deem  necessary  to  enable  the  accountant  to  form  an  opinion 
whether  the  financial  statements  and  schedules  required  to  be  included 
in  the  annual  report  by  subsection  (b)  of  this  section  are  presented 
fairly  in  conformity  with  generally  accepted  accounting  principles 
applied  on  a  basis  consistent  with  that  of  the  preceding  year.  Such 
examination  shall  be  conducted  in  accordance  with  generally  accepted 
auditing  standards,  and  shall  involve  such  tests  of  the  books  and  rec- 
ords of  the  plan  as  are  considered  necessary  by  the  independent  quali- 
fied public  accountant.  The  independent  qualified  public  accountant 
shall  also  offer  his  opinion  as  to  whether  the  separate  schedules  speci- 
fied in  subsection  (b)(3)  of  this  section  and  the  summary-  material 
required  under  sectior.  3)  present  fairly,  and  in  all  material 

respects  the  information  contained  therein  when  considered  in  con- 
junction with  the  financial  statements  taken  as  a  whole.  The  opinion 
by  the  independent  qualified  public  accountant  shall  be  made  a  part 
of  the  annual  report.  In  a  case  where  a  plan  is  not  required  to  file  an 
annual  report,  the  requirements  of  this  paragraph  shall  not  ap: 
a  case  where  by  reason  of  section  104 (a )  ( 2)  a  plan  is  required  only  to 
tile  a  simplified  annual  report,  the  Secretary  may  waive  the  require- 
ments of  this  paragraph. 

(B)  In  offering  his  opinion  under  this  section  the  accountant  may 
rely  on  the  correctness  of  any  actuarial  matter  certified  to  by  an 
enrolled  actuary,  if  he  so  states  his  reliance. 

The  opinion   required  by   subparagraph    (A)    need  not  be 
expressed  as  to  any  statements  "required  by  subsection    (b)i 
prepared  by  a  bank  or  similar  institution  or  insurance  carrier  regu- 
lated and  supervised  and  subject  to  periodic  examination  bv  a  -  - 

;eral  agency  if  such  statements  are  certified  by  the  bank,  similar 
institution,  or  insurance  carrier  as  accurate  and  are  "made  a  part  of  the 
annual  report. 

For  purposes  of  this  title,  the  term  "qualified  public  account- 
ant" means — 

I  i )  a  person  who  is  a  certified  public  accountant,  certified  by 

a  regulatory  authority  of  a  State  : 

(ri)  a  person  who'is  a  licensed  public  accountant,  licensed  by 

a  regulatory  authority  of  a  State :  or 

(iii)  a  person  certified  by  the  Secretary  as  a  qualified  public 

accountant  in  accordance  with  regulations"  published  bv  him  for 

a  person  who  practices  in  States  where  there  is  no  certification  or 

Qg  procedure  for  accountants. 
1  A  The  administrator  of  an  employee  pension  benefit  plan  sub- 
lect  to  the  reporting  requirement  of  subjection  ( d )  of  this  section  shall 
engage,  on  behalf  of  all  plan  participants,  an  enrolled  actuary  who 
shall  be  responsible  for  the  preparation  of  the  materials  comprising 
the  actuanal  statement  required  under  subsection  (d)  of  thi*  section 
In  a  case  where  a  plan  is  not  required  to  file  an  annual  report    the 
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lequirement  of  this  paragraph  shall  not  apply,  and,  in  a  case  where  by 
reason  of  section  104(a)  (2),  a  plan  is  required  only  to  file  a  simplified 
report,  the  Secretary  may  waive  the  requirement  of  this  paragraph. 

(B)  The  enrolled  actuary  shall  utilize  such  assumptions  and  tech- 
niques as  are  necessary  to  enable  him  to  form  an  opinion  as  to  whether 
the  contents  of  the  matters  reported  under  subsection  (d)  of  this 
section — 

(i)  are  in  the  aggregate  reasonably  related  to  the  experience  of 
the  plan  and  to  reasonable  expectations ;  and 

(li)  represent  his  best  estimate  of  anticipated  experience  under 
the  plan. 
The  opinion  by  the  enrolled  actuary  shall  be  made  with  respect  to, 
and  shall  be  made  a  part  of,  each  annual  report. 

(C)  For  purposes  of  this  title,  the  term  "enrolled  actuary"  means 
an  actuary  enrolled  under  subtitle  C  of  title  III  of  this  Act. 

(D)  In  making  a  certification  under  this  section  the  enrolled  actuary 
may  rely  on  the  correctness  of  any  accounting  matter  under  section 
103(b)  as  to  which  any  qualified  public  accountant  has  expressed  an 
opinion,  if  he  so  states  his  reliance. 

(b)  An  annual  report  under  this  section  shall  include  a  financial 
statement  containing  the  following  information : 

(1)  With  respect  to  an  employee  welfare  benefit  plan:  a  statement 
of  assets  and  liabilities;  a  statement  of  changes  in  fund  balance;  and 
a  statement  of  changes  in  financial  position.  In  the  notes  to  financial 
statements,  disclosures  concerning  the  following  items  shall  be  con- 
sidered by  the  accountant:  a  description  of  the  plan  including  any 
significant  changes  in  the  plan  made  during  the  period  and  the 
impact  of  such  changes  on  benefits ;  a  description  of  material  lease  com- 
mitments, other  commitments,  and  contingent  liabilities ;  a  description 
of  agreements  and  transactions  with  persons  known  to  be  parties  in 
interest;  a  general  description  of  priorities  upon  termination  of  the 
plan ;  information  concerning  whether  or  not  a  tax  ruling  or  determi- 
nation letter  has  been  obtained;  and  any  other  matters  necessary  to 
fully  and  fairly  present  the  financial  statements  of  the  plan. 

(2)  With  respect  to  an  employee  pension  benefit  plan :  a  statement 
of  assets  and  liabilities,  and  a  statement  of  changes  in  net  assets  avail- 
able for  plan  benefits  which  shall  include  details  of  revenues  and 
expenses  and  other  changes  aggregated  by  general  source  and  applica- 
tion. In  the  notes  to  financial  statements,  disclosures  concerning  the 
following  items  shall  be  considered  by  the  accountant :  a  description 
of  the  plan  including  any  significant  changes  in  the  plan  made  during 
the  period  and  the  impact  of  such  changes  on  benefits;  the  funding 
policy  (including  policy  with  respect  to  prior  service  cost),  and  any 
changes  in  such  policies  during  the  year ;  a  description  of  any  signifi- 
cant changes  in  plan  benefits  made  during  the  period;  a  description 
of  material  lease  commitments,  other  commitments,  and  contingent 
liabilities ;  a  description  of  agreements  and  transactions  with  persons 
known  to  be  parties  in  interest;  a  general  description  of  priorities 
upon  termination  of  the  plan;  information  concerning  whether  or  not 
a  tax  ruling  or  determination  letter  has  been  obtained ;  and  any  other 
matters  necessary  to  fully  and  fairly  present  the  financial  statements 
of  such  pension  plan. 

(3)  With  respect  to  all  employee  benefit  plans,  the  statement 
required  under  paragraph  (1)  or  (2)  shall  have  attached  the  following 
information  in  separate  schedules : 

(A)  a  statement  of  the  assets  and  liabilities  of  the  plan  aggre-  Assets  and 
gated  by  categories  and  valued  at  their  current  value,  and  the   liabilities 
same  data  displayed  in  comparative  form  for  the  end  of  the  pre- 
vious fiscal  year  of  the  plan ; 
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a  statement  of  receipts  and  disburse:  .:ig  the  pre- 

ceding twelve-month  period  aggregated  by  general  sources  and 
applications ; 

a  schedule   of  all   assets   held   for   investment   purposes 
aggregated  and  identified  by  issuer,  borrower,  or  lessor,  or  similar 
party  to  the  transaction  (including  a  notation  as  to  whetfaei 
party  is  known  to  he  a  party  ir.  maturity  date,  rate  of 

interest,  collateral,  par  or  maturity  value,  cost,  and  current  value; 
(D)  a  schedule  of  each  transaction  involving  a  person  known 
to  be  party  in  interest,  the  identity  of  such  party  in  interest  and 
his  relationship  or  that  of  any  other  party  in  interest  to  the  plan,  a 
description  of  each  asset  to  which  the  transaction  relates;  the  pur- 
chase or  selling  price  in  case  of  a  sale  or  purchase,  the  rental  in 
case  of  a  lease,  or  the  interest  rate  and  maturity  date  in  case  of  a 
loan;  expenses  incurred  in  connection  with  the  transaction;  the 
cost  of  the  asset,  the  current  value  of  the  asset,  and  the  net  gain 
(or  loss)  on  each  transaction; 

a  schedule  of  all  loans  or  fixed  income  obligations  which 
were  in  default  as  of  the  close  of  the  plan's  fiscal  year  or  were 
classified  during  the  year  as  uncollectable  and  the  following 
information  with  respect  to  each  loan  on  such  schedule  (including 
a  notation  as  to  whether  parties  involved  are  known  to  be  parties 
in  interest)  :  the  original  principal  amount  of  the  loan,  the  amount 
of  principal  and  interest  received  during  the  reporting  year,  the 
unpaid  balance,  rhe  identity  and  address  of  the  obligor,  a  detailed 
description  of  the  loan  (including  date  of  making  and  maturity, 
interest  rate,  the  type  and  value  of  collateral,  and  other  material 
terms),  the  amount  of  principal  and  interest  overdue  (if  any) 
and  an  explanation  thereof : 

(F)  a  list  of  all  leases  which  were  in  default  or  were  classified 
during  the  year  as  uncollectable:  and  the  following  information 
with  respect  to  each  lease  on  such  schedule  (including  a  notation 
as  to  whether  parties  involved  are  known  to  be  parties  in  interest)  : 
the  type  of  property  leased  (and.  in  the  case  of  fixed  asset-  - 

as  land,  buildings,  leasehold,  and  so  forth,  the  location  of  the 
property) ,  the  identity  of  the  lessor  or  lessee  from  or  to  whom  the 
plan  is  leasing,  the  relationship  of  such  lessors  and  lessees,  if  any, 
to  the  plan,  the  employer,  emoloyee  organization,  or  any  other 
party  in  interest,  the  terms  of  the  lease  regarding  rent,  taxes, 
insurance,  repairs,  expenses,  and  renewal  options;  the  date  the 
leased  property  was  purchased  and  its  cost,  the  date  the  property 
was  leased  and  its  approximate  value  at  such  date,  the  gross  rental 
receipts  during  rhe  reporting  period,  expanses  paid  for  the  leased 
property  during  the  reporting  period,  the  net  receipts  from  the 
lease,  the  amounts  in  arrears,  and  a  statement  as  to  what  steps 
have  been  taken  to  collect  amounts  due  or  otherwise  remedy  the 
default ; 

(G)  if  some  or  all  of  the  assets  of  a  plan  or  plans  are  he 
common  or  collective  trust  maintained  by  a  bank  or  similar 
institution  or  in  a  separate  account  maintained  by  an  insurance 
carrier  or  a  separate  trust  maintained  bv  a  bank  as  trustee,  the 
report  shall  include  the  most  recent  annual  statement  of  assets  and 
liabilities  of  such  common  or  collective  trust,  and  in  the  case  of  a 
separate  account  or  a  separate  trust,  such  other  information  as  is 
required  by  the  administrator  in  order  to  comply  with  this  sub- 
section: and 

(H)  a  schedule  of  each  reportable  transaction,  the  name  of  each 
party  to  the  transaction  (except  that,  in  the  cast  of  an  acrj' 
or  sale  of  a  security  on  the  market,  the  report  need  not  identify 
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the  person  from  whom  the  security  was  acquired  or  to  whom  it 
was  sold)  and  a  description  of  each  asset  to  which  the  transaction 
applies;  the  purchase  or  selling  price  in  case  of  a  sale  or  purchase, 
the  rental  in  case  of  a  lease,  or  the  interest  rate  and  maturity  date 
in  case  of  a  loan ;  expenses  incurred  in  connection  with  the  trans- 
action ;  the  cost  of  the  asset,  the  current  value  of  the  asset,  and  the 
net  gain  (or  loss)  on  each  transaction.  For  purposes  of  the  pre- 
ceding sentence,  the  term  "reportable  transaction*'  means  a  trans- 
action to  which  the  plan  is  a  party  if  such  transaction  is — 

(i)  a  transaction  involving  an  amount  in  excess  of  3  per- 
cent of  the  current  value  of  the  assets  of  the  plan ; 

(ii)  any  transaction  (other  than  a  transaction  respecting 
a  security)  which  is  part  of  a  series  of  transactions  with  or  in 
conjunction  with  a  person  in  a  plan  year,  if  the  aggregate 
amoimt  of  such  transactions  exceeds  3  percent  of  the  current 
value  of  the  assets  of  the  plan ; 

(iii)  a  transaction  which  is  part  of  a  series  of  transactions 
respecting  one  or  more  securities  of  the  same  issuer,  if  the 
aggregate  amount  of  such  transactions  in  the  plan  year 
exceeds  3  percent  of  the  current  value  of  the  assets  of  the 
plan;  or 

(iv)  a  transaction  with  or  in  conjunction  with  a  person 
respecting  a  security,  if  any  other  transaction  with  or  in  con- 
junction with  such  person  in  the  plan  year  respecting  a  secu- 
rity is  required  to  be  reported  by  reason  of  clause  (i). 
(4)  The  Secretary  may,  by  regulation,  relieve  any  plan  from  filing 
a  copy  of  a  statement  of  assets  and  liabilities  (or  other  information) 
described  in  paragraph  (3)  (G)  if  such  statement  and  other  informa- 
tion is  filed  with  the  Secretary  by  the  bank  or  insurance  carrier  which 
maintains  the  common  or  collective  trust  or  separate  account. 

(c)  The  administrator  shall  furnish  as  a  part  of  a  report  under  this  Additional  in- 
sertion the  following  information :  formation, 

( 1 )  The  number  of  employees  covered  by  the  plan. 

(2)  The  name  and  address  of  each  fiduciary. 

(3)  Except  in  the  case  of  a  person  whose  compensation  is  mini- 
mal (determined  under  regulations  of  the  Secretary)  and  who 
performs  solely  ministerial  duties  (determined  under  such  regu- 
lations), the  name  of  each  person  (including  but  not  limited  to, 
any  consultant,  broker,  trustee,  accountant,  insurance  carrier, 
actuary,  administrator,  investment  manager,  or  custodian  who 
rendered  services  to  the  plan  or  who  had  transactions  with  the 
plan)  who  received  directly  or  indirectly  compensation  from  the 
plan  during  the  preceding  year  for  services  rendered  to  the  plan 
or  its  participants,  tfce  amount  of  such  compensation,  the  nature 
of  his  services  to  the  plan  or  its  participants,  his  relationship*  to 
the  employer  of  the  employees  covered  by  the  plan,  or  the 
employee  organization,  and  any  other  office,  position,  or  employ- 
ment he  holds  with  any  party  in  interest. 

(4)  An  explanation  of  the  reason  for  any  change  in  appoint- 
ment of  trustee,  accountant,  insurance  carrier,  enrolled  actuary, 
administrator,  investment  manager,  or  custodian. 

(5)  Such  financial  and  actuarial  information  including  but  not 
limited  to  the  material  described  in  subsections  (b)  and  (d)  of  this 
section  as  the  Secretary  may  find  necessary  or  appropriate. 

(d)  With  respect  to  an  employee  pension  benefit  plan  (other  than  Actuarial 
(A)  a  profit  sharing,  savings,  or  other  plan,  which  is  an  individual  statement, 
account  plan,  (B)  a  plan  described  in  section  301(b),  or  (C)  a  plan  Post,  p.  869. 
described  both  in  section  4021(b)  and  in  paragraph  (1),  (2),  (3),  Post,  pp.  1014, 
(4),  (5),  (6),  or  (7)  of  section  301(a))  an  annual  report  under  this  868, 
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section  for  a  plan  year  shall  include  a  complete  actuarial  statement 
applicable  to  the  plan  year  which  shall  include  the  following: 

(1)  The  date  of  the  plan  year,  and  the  date  of  the  actuarial 
valuation  applicable  to  the  plan  vear  for  which  the  report  is  filed. 

(2)  The  date  and  amount  of  the  contribution  (or  contribu- 
tions) received  by  the  plan  for  the  plan  year  for  which  the  report 
is  filed  and  contributions  for  prior  plan  years  not  previously 
reported. 

(3)  The  following  information  applicable  to  the  plan  year  for 
which  the  report  is  filed :  the  normal  costs,  the  accrued  liabilities, 
an  identification  of  benefits  not  included  in  the  calculation:  a 
statement  of  the  other  facts  and  actuarial  assumptions  and  meth- 
ods used  to  determine  costs,  and  a  justification  for  any  change  in 
actuarial  assumptions  or  cost  methods;  and  the  minimum  contri- 
bution required  under  section  30*2. 

(4)  The  number  of  participants  and  beneficiaries,  both  retired 
and  nonretired,  covered  by  the  plan. 

(5)  The  current  value  "of  the  assets  accumulated  in  the  plan, 
and  the  present  value  of  the  assets  of  the  plan  used  by  the  actuary 
in  any  computation  of  the  amount  of  contributions  tc  the  plan 
required  under  section  302  and  a  statement  explaining  the  basis  of 
such  valuation  of  present  value  of  assets. 

(6)  The  present  value  of  all  of  the  plan's  liabilities  for  non- 
forfeitable pension  benefits  allocated  by  the  termination  priority 
categories  as  set  forth  in  section  4044  of  this  Act,  and  the  actuarial 
assumptions  used  in  these  computations.  The  Secretary  shall 
establish  regulations  defining  (for  purposes  of  this  section) 
"termination  priority  categories"  and  acceptable  methods,  includ- 
ing approximate  methods,  for  allocating  the  plan's  liabilities  to 
such  termination  priority  categories. 

(7)  A  certification  of  the  contribution  necessary  to  reduce  the 
accumulated  funding  deficiency-  to  zero. 

(8)  A  statement  by  the  enrolled  actuary — 

(A)  that  to  the  best  of  his  knowledge  the  report  is  com- 
plete and  accurate,  and 

(B)  the  requirements  of  section  302(c)(3)  (relating  to 
reasonable  actuarial  assumptions  and  methods)  have  been 
complied  with. 

(9)  A  copy  of  the  opinion  required  by  subsection  (a)  (4). 

(10)  Such  other  information  regarding  the  plan  as  the  Secre- 
tary may  by  regulation  require. 

(11)  Such  other  information  as  may  be  necessary  to  fully  and 
fairly  disclose  the  actuarial  position  of  the  plan. 

Such  actuary  shall  make  an  actuarial  valuation  of  the  plan  for  every 
third  plan  year,  unless  he  determines  that  a  more  frequent  valuation 
is  necessary  to  support  his  opinion  under  subsection  (a)  (4)  of  this 
section. 

(e)  If  some  or  all  of  the  benefits  under  the  plan  are  purchased  from 
and  guaranteed  by  an  insurance  company,  insurance  service,  or  other 
similar  organization,  a  report  under  this  section  shall  include  a  state- 
ment from  such  insurance  company,  service,  or  other  similar  organiza- 
tion covering  the  plan  year  and  enumerating — 

(1)  the  premium  rate  or  subscription  charge  and  the  total  pre- 
mium or  subscription  charges  paid  to  each  such  carrier,  insurance 
service,  or  other  similar  organization  and  the  approximate  number 
of  persons  covered  by  each  class  of  such  benefits :  and 

(2)  the  total  amount  of  premiums  received,  the  approximate 
number  of  persons  covered  by  each  class  of  benefits,  and  the  total 
claims  paid  by  such  company,  service,  or  other  organization ;  divi- 
dends or  retroactive  rate  adjustments,  commissions,  and  adminis- 
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trative  service  or  other  fees  or  other  specific  acquisition  costs  paid 
by  such  company,  service,  or  other  organization ;  any  amounts  held 
to  provide  benefits  after  retirement ;  the  remainder  of  such  pre- 
miums; and  the  names  and  addresses  of  the  brokers,  agents,  or 
other  persons  to  whom  commissions  or  fees  were  paid,  the  amount 
paid  to  each,  and  for  what  purpose.  If  any  such  company,  service, 
or  other  organization  does  not  maintain  separate  experience  rec- 
ords covering  the  specific  groups  it  serves,  the  report  shall  include 
in  lieu  of  the  information  required  by  the  foregoing  provisions  of 
this  paragraph  (A)  a  statement  as  to  the  basis  of  its  premium  rate 
or  subscription  charge,  the  total  amount  of  premiums  or  subscrip- 
tion charges  received  from  the  plan,  and  a  copy  of  the  financial 
report  of  the  company,  service,  or  other  organization  and  (B)  if 
such  company,  service,  or  organization  incurs  specific  costs  in  con- 
nection with  the  acquisition  or  retention  of  any  particular  plan  or 
plans,  a  detailed  statement  of  such  costs. 

FILING  WITH  SECRETARY  AND  FURNISHING  INFORMATION  TO  PARTICIPANTS 

Sec.  104.  (a)(1)  The  administrator  of  any  employee  benefit  plan    29  use  1024, 
subject  to  this  part  shall  file  with  the  Secretary — 

(A)  the  annual  report  for  a  plan  year  within  210  days  after  the    Annual  report, 
close  of  such  year  (or  within  such  time  as  may  be  required  by 
regulations  promulgated  by  the  Secretary  in  order  to  reduce  dupli- 
cative filing) ; 

(B)  the  plan  description  within  120  days  after  such  plan 
becomes  subject  to  this  part  and  an  updated  plan  description,  no 
more  frequently  than  once  every  5  years:  as  the  Secretary  may 
require ; 

(C)  a  copy  of  the  summary  plan  description  at  the  time  such 
summary  plan  description  is  required  to  be  furnished  to  partici- 
pants and  beneficiaries  pursuant  to  subsection  (b)  (1)  (B)  of  this 
section;  and 

(D)  modifications  and  changes  referred  to  in  section  102(a)  (2) 
within  60  days  after  such  modification  or  change  is  adopted  or 
occurs,  as  the  case  may  be. 

The  Secretary  shall  make  copies  of  such  plan  descriptions,  summary 
plan  descriptions,  and  annual  reports  available  for  inspection  in  the 
public  document  room  of  the  Department  of  Labor.  The  administrator 
shall  also  furnish  to  the  Secretary,  upon  request,  any  documents  relat- 
ing to  the  employee  benefit  plan,  including  but  not  limited  to  the  bar- 
gaining agreement,  trust  agreement,  contract,  or  other  instrument 
under  which  the  plan  is  established  or  operated. 

(2)  (A)  With  respect  to  annual  reports  required  to  be  filed  with  the 
Secretary  under  this  part,  he  may  by  regulation  prescribe  simplified 
annual  reports  for  any  pension  plan  which  covers  less  than  100 
participants.  In  addition,  and  without  limiting  the  foregoing  sentence, 
the  Secretary  may  waive  or  modify  the  requirements  of  section 
103(d)  (6)  in  such  cases  or  categories  of  cases  as  to  which  he  finds 
that  (i)  the  interests  of  the  plan  participants  are  not  harmed  thereby 
and  (ii)  the  expense  of  compliance  with  the  specific  requirements  of 
section  103(d)  (6)  is  not  justified  by  the  needs  of  the  participants,  the 
Pension  Benefit  Guaranty  Corporation,  and  the  Department  of  Labor 
for  some  portion  or  all  of  the  information  otherwise  required  under 
section  103(d)  (6). 

(B)  Nothing  contained  in  this  paragraph  shall  preclude  the  Sec- 
retary from  requiring  any  information  or  data  from  anv  such  plan  to 
which  this  part  applies  where  he  finds  such  data  or  information  is 
necessary  to  carry  out  the  purposes  of  this  title  nor  shall  the  Secretary 


4S5;) 


STAT.   848 


Pub.  Law  93-406 


-  20 


September  2,   1974 


Reporting  re. 

quirements, 

exenptiorw 


be  precluded  from  revoking  provisions  for  simplified  reports  for  any 
such  plan  if  he  finds  it  necessary  to  do  so  in  order  to  carry  out  the 
objectives  of  this  title. 

(3)  The  Secretary  may  by  regulation  exempt  any  welfare  benefit 
plan  from  all  or  part  of  the  reporting  and  disclosure  requirements  of 
this  title,  or  may  provide  for  simplified  reporting  and  disclosure  if  he 
finds  that  such  requirements  are  inappropriate  as  applied  to  welfare 
benefit  plans. 

(4)  The  Secretary  may  reject  any  filing  under  this  section — 

(A)  if  he  determines  that  such  filing  is  incomplete  for  purposes 
of  this  part ;  or 

(B)  if  he  determines  that  there  is  any  material  qualification  by 
an  accountant  or  actuary  contained  in  an  opinion  submitted  pur- 
suant to  section  103(a)(3)(A)  or  section  103(a)(4)(B). 

(5)  If  the  Secretary  rejects  a  filing  of  a  report  under  paragraph 
(4)  and  if  a  revised  filing  satisfactory  to  the  Secretary  is  not  sub- 
mitted within  45  days  after  the  Secretary  makes  his  determination 
under  paragraph  (4)  to  reject  the  filing,  and  if  the  Secretary  deems 
it  in  the  best  interest  of  the  participants,  he  may  take  any  one  or  more 
of  the  following  actions — 

(A)  retain  an  independent  qualified  public  accountant  (as 
defined  in  section  103(a)(3)(D))  on  behalf  of  the  participants 
to  perform  an  audit, 

(B)  retain  an  enrolled  actuary  (as  defined  in  section  103(a) 
(4)  (C)  of  this  Act)  on  behalf  of  the  plan  participants,  to  prepare 
an  actuarial  statement. 

(C)  bring  a  civil  action  for  such  legal  or  equitable  relief  as  may 
be  appropriate  to  enforce  the  provisions  of  this  part,  or 

(D)  take  any  other  action  authorized  by  this  title. 

The  administrator  shall  permit  such  accountant  or  actuary  to  inspect 
whatever  books  and  records  of  the  plan  are  necessary  for  such  audit. 
The  plan  shall  be  liable  to  the  Secretary  for  the  expenses  for  such  audit 
or  report,  and  the  Secretary  may  bring  an  action  against  the  plan  in 
any  court  of  competent  iurisdiction  to  recover  such  expenses. 

(b)  Publication  of  the  summary  plan  descriptions  and  annual 
reports  shall  be  made  to  participants  and  beneficiaries  of  the  partic- 
ular plan  as  follows : 

(1)  The  administrator  shall  furnish  to  each  participant,  and  each 
beneficiary  receiving  benefits  under  the  p*an,  a  copy  of  the  summary, 
plan  description,  and  all  modifications  and  changes  referred  to  in 
section  102(a)(1)— 

(A)  within  90  days  after  he  becomes  a  participant,  or  (in  the 
case  of  a  beneficiary)  within  90  days  after  he  first  receives 
benefits?  or 

(B)  if  later,  within  120  days  after  the  plan  becomes  subject 
to  this  part. 

The  administrator  shall  furnish  to  each  participant,  and  each  benefi- 
ciary receiving  benefits  under  the  p^n.  every  fifth  year  after  the  plan 
becomes  subject  to  this  part  an  updated  summary  plan  description 
described  in  section  102  which  integrates  all  plan  amendments  made 
within  such  five-year  period,  except  that  in  a  case  where  no  amend- 
ments have  been  made  to  a  plan  during  such  five-year  period  this 
sentence  shall  not  apply.  Notwithstanding  the  foregoing,  the  adminis- 
trator shall  furnish  to  each  participant,  and  to  each  beneficiary  receiv- 
ing benefits  under  the  plan,  the  summary  plan  description  described 
in  section  102  every  tenth  year  after  the  plan  becomes  subject  to  this 
part.  If  there  is  a  modification  or  change  described  in  section  102(a) 
(1),  a  summary  description  of  such  modification  or  change  shall  be 
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furnished  not  later  than  210  days  after  the  end  of  the  plan  year  in 
which  the  change  is  adopted  to  each  participant,  and  to  each  bene- 
ficiary who  is  receiving  benefits  under  the  plan. 

(2)  The  administrator  shall  make  copies  of  the  plan  description  and 
the  latest  annual  report  and  the  bargaining  agreement,  trust  agree- 
ment.  contract,  or  other  instruments  under  which  the  plan  was 
established  or  is  operated  available  for  examination  by  any  plan 
participant  or  beneficiary  in  the  principal  office  of  the  administrator 
and  in  such  other  places  as  may  be  necessary  to  make  available  all 
pertinent  information  to  all  participants  (including  such  places  as  the 
Secretary  may  prescribe  by  regulations). 

(3)  Within  210  days  after  the  close  of  the  fiscal  year  of  the  plan,  the 
administrator  shall  furnish  to  each  participant,  and  to  each  beneficiary 
receiving  benefits  under  the  plan,  a  copy  of  the  statements  and  sched- 
ules, for  such  fiscal  year,  described  in  subparagraphs  (A)  and  (B) 
of  section  103(b)  (3)  and  such  other  material  as  is  necessary  to  fairly 
summarize  the  latest  annual  report. 

(4)  The  administrator  shall,  upon  written  request  of  any  partici- 
pant or  beneficiary,  furnish  a  copy  of  the  latest  updated  summary 
plan  description,  plan  description,  and  the  latest  annual  report,  any 
terminal  report,  trie  bargaining  agreement,  trust  agreement,  contract, 
or  other  instruments  under  which  the  plan  is  established  or  operated. 
The  administrator  may  make  a  reasonable  charge  to  cover  the  cost  of 
furnishing  such  complete  copies.  The  Secretary  may  by  regulation 
prescribe  the  maximum  amount  which  will  constitute  a  reasonable 
charge  under  the  preceding  sentence. 

(c)  The  Secretary  may  by  regulation  require  that  the  administrator 
of  any  employee  benefit  plan  furnish  to  each  participant  and  to  each 
beneficiary  receiving  benefits  under  the  plan  a  statement  of  the  rights 
of  participants  and  beneficiaries  under  this  title. 

(d)  Cross  Reference — 

For  regulations  respecting  coordination  Of  reports  to  the  Secretaries 
of  Labor  and  the  Treasury,  see  section  3004. 

REPORTING    OF    PARTICIPANT'S    BENEFIT    RIGHTS 

Sec.  105.  (a)  Each  administrator  of  an  employee  pension  benefit    29  use  1025. 
plan  shall   furnish  to  any  plan  participant  or  beneficiary  who  so 
requests  in  writing,  a  statement  indicating,  on  the  basis  of  the  latest 
available  information — 

(1)  the  total  benefits  accrued,  and 

(2)  the  nonforfeitable  pension  benefits,  if  any,  which  have 
accrued,  or  the  earliest  date  on  which  benefits  will  become 
nonforfeitable. 

(b)  In  no  case  shall  a  participant  or  beneficiary  be  entitled  under 
this  section  to  receive  more  than  one  report  described  in  subsection  (a) 
during  any  one  12  month  period. 

(c)  Each  administrator  required  to  register  under  section  6057  of 

the  Internal  Revenue  Code  of  1954  shall,  before  the  expiration  of  the  Post,  p.  943. 
time  prescribed  for  such  registration,  furnish  to  each  participant 
described  in  subsection  (a)  (2)  (C)  of  such  section,  an  individual  state- 
ment setting  forth  the  information  with  respect  to  such  participant 
required  to  be  contained  in  the  registration  statement  required  by 
section  6057(a)  (2)  of  such  Code. 

(d)  Subsection  (a)  of  this  section  shall  apply  to  a  plan  to  which 
more  than  one  unaffiliated  employer  is  required  to  contribute  only 
to  the  extent  provided  in  regulations  prescribed  by  the  Secretary  in 
coordination  with  the  Secretary  of  the  Treasury. 
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REPORTS    MADE   FUHLIC    INFORMATION' 

29  use  1026.  Sec.  106.  (a)  Except  as  provided  in  subsection  (b),  the  contents  of 

the  descriptions,  annual  reports,  statements,  and  other  documents  filed 
with  the  Secretary  pursuant  to  this  part  shall  be  public  information 
and  the  Secretary  shall  make  any  such  information  and  data  available 
for  inspection  in  the  public  document  room  of  the  Department  of 
Labor.  The  Secretary  may  use  the  information  and  data  for  statistical 
and  research  purposes,  and  compile  and  publish  such  studies,  analyses. 
reports,  and  surveys  based  thereon  as  lie  may  deem  appropriate. 

(b)  Information  described  in  section  i05(a)  and  105(c)  with 
respect  to  a  participant  may  be  disclosed  only  to  the  extent  that  infor- 
mation respecting  that  participant's  benefits  under  title  II  of  the 

42  use  401,  Social  Security  Act  may  be  disclosed  under  such  Act. 

RETENTION"    OF    RECORDS 

29  use  1027.  Sec.  107.  Every  person  subject  to  a  requirement  to  file  any  descrip- 

tion or  report  or  to  certify  any  information  therefor  under  this  title  or 
who  would  be  subject  to  such  a  requirement  but  for  an  exemption 
or  simplified  reporting  requirement  under  section  104(a)  (2)  or  (3) 
of  this  title  shall  maintain  records  on  the  matters  of  which  disclosure 
is  required  which  will  provide  in  sufficient  detail  the  necessary  basic 
information  and  data  from  which  the  documents  thus  required  may 
be  verified,  explained,  or  clarified,  and  checked  for  accuracy  and  com- 
pleteness, and  shall  include  vouchers,  worksheets,  receipts,  and  appli- 
cable resolutions,  and  shall  keep  such  records  available  for  examination 
for  a  period  of  not  less  than  six  years  after  the  filing  date  of  the 
documents  based  on  the  information  which  they  contain,  or  six  years 
after  the  date  on  which  such  documents  would  have  been  filed  but 
for  an  exemption  or  simplified  reporting  requirement  under  section 
104(a)  (2)  or  (3). 

RELIANCE   OX    ADMINISTRATIVE    INTERPRETATIONS 

29  use  1028.  Sec.  108.  In  any  criminal  proceeding  under  section  501  based  on  any 

Post,  p.  891.  act  or  omission  in  alleged  violation  of  this  part  or  section  412,  no 
Post,  p.  88e.  person  shall  be  subject  to  any  liability  or  punishment  for  or  on 
account  of  the  failure  of  such  person  to  (1)  comply  with  this  part 
or  section  412,  if  he  pleads  and  proves  that  the  act  of  omission  com 
plained  of  was  in  good  faith,  in  conformity  with,  and  in  reliance  on 
any  regulation  or  written  ruling  of  the  Secretary,  or  (2)  publish 
and  file  any  information  required  by  any  provision  of  this  part  if 
he  pleads  and  proves  that  he  published  and  filed  such  information 
in  good  faith,  and  in  conformity  with  any  regulation  or  w  ritten  ruling 
of  the  Secretary  issued  under  this  part  regarding  the  filing  of  such 
reports.  Such  a  defense,  if  established,  shall  be  a  bar  to  the  action 
or  proceeding,  notwithstanding  that  (A)  after  such  act  or  omission, 
such  interpretation  or  opinion  is  modified  or  rescinded  or  is  determined 
by  judicial  authority  to  be  invalid  or  of  no  legal  effect,  or  (B)  after 
publishing  or  filing  the  plan  description,  annual  reports,  ana  other 
reports  required  by  this  title,  such  publication  or  filing  is  determined 
by  judicial  authority  not  to  be  in  conformity  with  the  requirements 
of  this  part. 

FORMS 

29  use  1029.  Sec.  109.  (a)  Except  as  provided  in  subsection  (b)  of  this  section, 

the  Secretary  may  require  that  any  information  required  under  this 
title  to  be  submitted  to  him,  including  but  not  limited  to  the  informa- 
tion required  to  be  filed  by  the  administrator  pursuant  to  section 
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103(b)(3)   and   (c),  must  be  submitted  on  such  forms  as  he  may 
prescribe. 

(b)  The  financial  statement  and  opinion  required  to  be  prepared  by 
an  independent  qualified  public  accountant  pursuant  to  section  103(a) 
(3)  ( A) ,  the  actuarial  statement  required  to  be  prepared  by  an  enrolled 
actuary  pursuant  to  section  103(a)(4)(A)  and  the  summary  plan 
description  required  by  section  102(a)  shall  not  be  required  to  be  sub- 
mitted on  forms. 

(c)  The  Secretary  may  prescribe  the  format  and  content  of  the 
summary  plan  description,  the  summary  of  the  annual  report  described 
in  section  104(b)  (3)  and  any  other  report,  statements  or  docu- 
ments (other  than  the  bargaining  agreement,  trust  agreement, 
contract,  or  other  instrument  under  which  the  plan  is  established  or 
operated),  which  are  required  to  be  furnished  or  made  available  to 
plan  participants  and  beneficiaries  receiving  benefits  under  the  plan. 


ALTERNATIVE    METHODS    OF   COMPLIANCE 

Sec.  110.  (a)  The  Secretary  on  his  own  motion  or  after  having    29  use  1030. 
received  the  petition  of  an  administrator  may  prescribe  an  alternative 
method  for  satisfying  any  requirement  of  this  part  with  respect  to 
any  pension  plan,  or  class  of  pension  plans,  subject  to  such  require- 
ment if  he  determines — 

(1)  that  the  use  of  such  alternative  method  is  consistent  with 
the  purposes  of  this  title  and  that  it  provides  adequate  disclosure 
to  the  participants  and  beneficiaries  in  the  plan,  and  adequate 
reporting  to  the  Secretary, 

(2)  that  the  application  of  such  requirement  of  this  part 
would — 

( A )  i  ncrease  the  costs  to  the  plan ,  or 

(B)  impose  unreasonable  administrative  burdens  with 
respect  to  the  operation  of  the  plan,  having  regard  to  the 
particular  characteristics  of  the  plan  or  the  type  of  plan 
involved;  and 

(3)  that  the  application  of  this  part  would  be  adverse  to  the 
interests  of  plan  participants  in  the  aggregate. 

(b)  An  alternative  method  may  be  prescribed  under  subsection  (a) 
by  regulation  or  otherwise.  If  an  alternative  method  is  prescribed    Publication  in 
other  than  by  regulation,  the  Secretary  shall  provide  notice  and  an    Federal  Regis- 
opportunity  for  interested  persons  to  present  their  views,  and  shall    "ter. 
publish  in  the  Federal  Register  the  provisions  of  such  alternative 
method. 

REPEAL  AND  EFFECTIVE  DATE 

Sec.  111.  (a)  (1)  The  Welfare  and  Pension  Plans  Disclosure  Act 
is  repealed  except  that  such  Act  shall  continue  to  apply  to  any  con- 
duct and  events  which  occurred  before  the  effective  date  of  this  part. 

(2)  (A)  Section  664  of  title  18,  United  States  Code,  is  amended  by 
striking  out  "any  such  plan  subject  to  the  provisions  of  the  Welfare 
and  Pension  Plans  Disclosure  Act"  and  inserting  in  lieu  thereof  "any 
employee  benefit  plan  subject  to  any  provision  of  title  I  of  the 
Employee  Retirement  Income  Security  Act  of  1974". 

(B)(i)  Section  1027  of  such  title  18  is  amended  by  striking  out 
"Welfare  and  Pension  Plans  Disclosure  Act"  and  inserting  in  lieu 
thereof  "title  I  of  the  Employee  Retirement  Income  Security  Act  of 
1974",  and  by  striking  out  "Act"  each  place  it  appears  and  inserting 
in  lieu  thereof  "title". 

(ii)  The  heading  for  such  section  is  amended  by  striking  out 
"welfare  and  pension  plans  disclosure  act"  and  inserting  in  lieu 
thereof  "employee  retirement  income  security  act  of  1974". 


29  USC  1031, 
29  USC  301 
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(iii)  The  table  of  sections  of  chapter  47  of  such  title  18  is  amended 
by  striking  out  "Welfare  and  Pension  Plans  Disclosure  Act"  in  the 
item  relating  to  section  1027  and  inserting  in  lieu  thereof  "Employee 

Ante,  p.  329.       Retirement  Income  Security  Act  of  1974". 

(C)  Section  1954  of  such  title  18  is  amended  by  striking  out  "any 

plan  subject  to  the  provisions  of  the  Welfare  and  Pension  Plans  Dis- 
closure Act  as  amended"  and  inserting  in  lieu  thereof  "any  employee 
welfare  benefit  plan  or  employee  pension  benefit  plan,  respectively, 
subject  to  anv  provision  of  title  I  of  the  Employee  Retirement  Income 
Security  Act  of  1974":  and  by  striking  out  "sections  3(3)  and  5(b) 
(1)  and  (2)  of  the  Welfare  *and  Pension  Plans  Disclosure  Act  as 
amended"  and  inserting  in  lieu  thereof  "sections  3(4)  and  (3)  (16) 
of  the  Employee  Retirement  Income  Security  Act  of  1074". 

(D)  Section  211  of  the  Lal>or-Management  Reporting  and  Dis- 
closure Act  of  1959  (29  U.S.C  441)  is  amended  by  striking  out 
"Welfare  and  Pension  Plans  Disclosure  Act"  and  inserting  in  lieu 
thereof  "Employee  Retirement  Income  Security  Act  of  1974". 

Effective  date.  (b)(1)  Except  as  provided  in  paragraph  (2).  this  part  (including 
the  amendments  and  repeals  made  by  subsection  (a))  shall  take  effect 
on  January  1,  1975. 

(2)  In  the  case  of  a  plan  which  has  a  plan  year  which  begins  before 
January  1,  1975,  and  ends  after  December  31,  1974,  the  Secretary 
may  postpone  by  regulation  the  effective  date  of  the  repeal  of  any 
provision  of  the  Welfare  and  Pension  Plans  Disclosure  Act  (and  of 
any  amendment  made  by  subsection  (a)  (2) )  and  the  effective  date  of 
any  provision  of  this  part,  until  the  beginning  of  the  first  plan  year 
of  such  plan  which  begins  after  January  1,  1975. 

(c)  The  provisions  of  this  title  authorizing  the  Secretary  to  promul- 
gate regulations  shall  take  effect  on  the  date  of  enactment  of  this  Act. 

Part  2 — Participation  and  Vesting 


29  use  1051.  Sec.   201.   This  part  shall   apply  to  any   employee  benefit   plan 

described  in  section  4(a)  (and  not  exempted  under  section  4(b) )  other 
than — 

( 1 )  an  employee  welfare  benefit  plan : 

(2)  a  plan  which  is  unfunded  and  is  maintained  by  an 
employer  primarily  for  the  purpose  of  providing  deferred  com- 
pensation for  a  select  group  of  management  or  highly  compensated 
employees; 

(3)  (A)  a  plan  established  and  maintained  by  a  society,  order, 
or  association  described  in  section  501(c)    (8)    or   (9)   of  the 

26  use  501.  Internal  Revenue  Code  of  1954,  if  no  part  of  the  contributions  to 

or  under  such  plan  are  made  by  employers  of  participants  in  such 
plan,  or 

(B)  a  trust  described  in  section  501(c)  (18)  of  such  Code; 

(4)  a  plan  which  is  established  and  maintained  by  a  labor 
organization  described  in  section  501(c)  (5)  of  the  Internal  Reve- 
nue Code  of  1954  and  which  docs  not  at  any  time  after  che  date 
of  enactment  of  this  Act  provide  for  employer  contributions: 

(5)  any  agreement  providing  payments  to  a  retired  partner 
or  a  deceased  partner's  successor  in  interest,  as  described  in  sec- 

26  use  736.  tion  736  of  the  Internal  Revenue  Code  of  1954 : 

(6)  an  individual  retirement  account  or  annuity  described  in 
Post,  p.  959.  section  408  of  the  Internal  Revenue  Code  of  1954,  or  a  retirement 
Post,  p.  964.                bond  described  in  section  409  of  such  Code ;  or 

(7)  an  excess  benefit  plan. 
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MINIMUM    PARTICIPATION    STANDARDS 

Sec.  202.   (a)  (1)  (A)  No  pension  plan  may  require,  as  a  condition  of    29  use  1052, 
participation  in  the  plan,  that  an  employee  complete  a  period  of  service 
with  the  employer  or  employers  maintaining  the  plan  extending 
beyond  the  later  of  the  following  dates — 

(i)  the  date  on  which  the  employee  attains  the  age  of  25;  or    Age  and  serv- 
(ii)  the  date  on  which  he  completes  1  year  of  service.  ice  require- 

(B)  (i)   In  the  case  of  any  plan  which  provides  that  after  not  more    merrts» 
than  3  years  of  service  each  participant  has  a  right  to  100  percent  of 
his  accrued  benefit  under  the  plan  which  is  nonforfeitable  at  the  time 
such  benefit  accrues,  clause  (ii)  of  subparagraph  (A)  shall  be  applied 
by  substituting  "3  years  of  service"  for  "1  year  of  service". 

(ii)  In  the  case  of  any  plan  maintained  exclusively  for  employees 
of  an  educational  institution  (as  defined  in  section  170(b)  (1)  (A)  (ii) 
of  the  Internal  Kevenue  Code  of  1954)  by  an  employer  which  is  26  use  170, 
exempt  from  tax  under  section  501(a)  of  such  Code,  which  provides  26  use  501. 
that  each  participant  having  at  least  1  year  of  service  has  a  right  to 
100  percent  of  his  accrued  benefit  under  the  plan  which  is  nonforfeit- 
able at  the  time  such  benefit  accrues,  clause  (i)  of  subparagraph  (A) 
shall  be  applied  by  substituting  "30"  for  "25".  This  clause  shall  not 
apply  to  any  plan  to  which  clause  ( i )  applies. 

(2)  No  pension  plan  may  exclude  from  participation  (on  the  basis 
of  age)  employees  who  have  attained  a  specified  age,  unless — 

(A)  the  plan  is  a — 

(i)  defined  benefit  plan,  or 

(ii)  target   benefit   plan    (as   defined   under   regulations 
prescribed  by  the  Secretary  of  the  Treasury) ,  and 

(B)  such  employees  begin  employment  with  the  employer  after 
they  have  attained  a  specified  age  which  is  not  more  than  5  years 
before  the  normal  retirement  age  under  the  plan. 

(3)  (A)  For  purposes  of  this  section,  the  term  "year  of  service" 
means  a  12-month  period  during  which  the  employee  has  not  less  than 
1,000  hours  of  service.  For  purposes  of  this  paragraph,  computation  of 
any  12-month  period  shall  be  made  with  reference  to  the  date  on  which 
the  employee's  employment  commenced,  except  that,  in  accordance 
with  regulations  prescribed  by  the  Secretary,  such  computation  may 
be  made  by  reference  to  the  first  day  of  a  plan  year  in  the  case  of  an 
employee  who  does  not  complete  1,000  hours  of  service  during  the 
12-month  period  beginning  on  the  date  his  employment  commenced. 

(B)  In  the  case  of  any  seasonal  industry  where  the  customary  period 
of  employment  is  less  than  1,000  hours  during  a  calendar  year,  the  term 
"year  of  service"  shall  be  such  period  as  may  be  determined  under 
regulations  prescribed  by  the  Secretary. 

(C)  For  purposes  of  this  section,  the  term  "hour  of  service"  means 
a  time  of  service  determined  under  regulations  prescribed  by  the 
Secretary. 

(D)  For  purposes  of  this  section,  in  the  case  of  any  maritime  indus- 
try, 125  days  of  service  shall  be  treated  as  1,000  hours  of  service.  The 
Secretary  may  prescribe  regulations  to  carry  out  the  purposes  of  this 
subparagraph. 

(4)  A  plan  shall  be  treated  as  not  meeting  the  requirements  of 
paragraph  (1)  unless  it  provides  that  any  employee  who  has  satisfied 
the  minimum  age  and  service  requirements  specified  in  such  para- 
graph, and  who  is  otherwise  entitled  to  participate  in  the  plan,  com- 
mences participation  in  the  plan  no  later  than  the  earlier  of — 

(A)  the  first  day  of  the  first  plan  year  beginning  after  the  date 
on  which  such  employee  satisfied  such  requirements,  or 

(B)  the  date  6  months  after  the  date  on  which  he  satisfied  such 
requirements, 


"Year  of 
service," 


"Hour  of 
service," 
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unless  such  employee  was  separated  from  the  service  before  the  date 
referred  to  in  subparagraph  (A)  or  (B),  whichever  is  applicable. 

(b)(1)  Except  as  otherwise  provided  in  paragraphs  (2),  (3),  and 
(4),  all  years  of  service  with  the  employer  or  employers  maintaining 
the  plan  shall  1m>  taken  into  account  in  computing  the  period  of  service 
for  purposes  of  subsection  (a)(1). 

(2)  In  the  case  of  any  employee  who  has  any  1-year  break  in  service 
(as  defined  in  section  203(b)  (3)  (A) )  under  the  plan  to  which  the 
service  requirements  of  clause  (i)  of  subsection  (a)(1)(B)  apply,  if 
such  employee  has  not  satisfied  such  requirements,  service  before  such 
break  shall  not  be  required  to  be  taken  into  account. 

(3)  In  computing  an  employee's  period  of  service  for  purposes  of 
subsection  (a)  (1)  in  the  case  of  any  participant  who  has  any  1-year 
break  in  service  (as  defined  in  section  203(b)  (3)  ( A) ),  service  before 
such  break  shall  not  be  required  to  be  taken  into  account  under  the 
plan  until  he  has  completed  a  year  of  service  (as  defined  in  subsection 
(a)(3))  after  his  return. 

(4)  In  the  case  of  an  employee  who  does  not  have  any  nonforfeit- 
able right  to  an  accrued  benefit  derived  from  employer  contributions, 
years  of  service  with  the  employer  or  employers  maintaining  the  plan 
before  a  break  in  service  shall  not  be  required  to  be  taken  into  account 
in  computing  the  period  of  service  for  purposes  of  subsection  (a)  (1) 
if  the  number  of  consecutive  1-year  breaks  in  service  equals  or  exceeds 
the  aggregate  number  of  such  years  of  service  before  such  break.  Such 
aggregate  number  of  years  of  service  before  such  break  shall  be  deemed 
not  to  include  any  years  of  service  not  required  to  be  taken  into 
account  under  this  paragraph  by  reason  of  any  prior  break  in  service. 

MINIMUM   VESTING   STANDARDS 

29  use  1053.  Sec.  203.  (a)  Each  pension  plan  shall  provide  that  an  employee's 

right  to  his  normal  retirement  benefit  is  nonforfeitable  upon  the  attain- 
ment of  normal  retirement  age  and  in  addition  shall  satisfy  the 
requirements  of  paragraphs  (1)  and  (2)  of  this  subsection. 

(1)  A  plan  satisfies  the  requirements  of  this  paragraph  if  an 
employee's  rights  in  his  accrued  benefit  derived  from  his  own 
contributions  are  nonforfeitable. 

(2)  A  plan  satisfies  the  requirements  of  this  paragraph  if  it 
satisfies  the  requirements  of  subparagraph  (A).  (B),  or  (C). 

(A)  A  plan  satisfies  the  requirements  of  this  subparagraph 
if  an  employee  who  has  at  least  10  years  of  service  has  a  non- 
forfeitable right  to  100  percent  of  his  accrued  benefit  derived 
from  employer  contributions. 

(B)  A  plan  satisfies  the  requirements  of  this  subparagraph 
if  an  employee  who  has  completed  at  least  5  year?  of  service 
has  a  nonforfeitable  right  to  a  percentage  of  his  accrued 
benefit  derived  from  employer  contributions  which  percentage 
is  not  less  than  the  percentage  determined  under  the  follow- 
ing table: 

_  m  .  Nonforfeitable 

Tears  of  service  :  percentage 

5 25 

6 30 

7  35 

8 40 

9 45 

10 50 

11 60 

12 70 

13 80 

14 90 

15  or  more 100. 
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(C)  (i)  A  plan  satisfies  the  requirements  of  this  subpara- 
graph if  a  participant  who  is  not  separated  from  the  service, 
who  has  completed  at  least  5  years  of  service,  and  with  respect 
to  whom  the  sum  of  his  age  and  years  of  service  equals  or 
exceeds  45,  has  a  nonforfeitable  right  to  a  percentage  of  his 
accrued  benefit  derived  from  employer  contributions  deter- 
mined under  the  following  table : 


If  years  of  service 
equal  or  exceed — 

5 

and  sum  of  age 
and  service 
equals  or  exceeds — 
45 

then  the  nonforfeit- 
able percentage  is — 
50 

6 __ 

__     47 

60 

7 

49 

_     70 

8 

_   51 

80 

9 

53 

._     90 

10 

55 

100. 

(ii)  Notwithstanding  clause  (i),  a  plan  shall  not  be  treated 
as  satisfying  the  requirements  of  this  subparagraph  unless  any 
participant  who  has  completed  at  least  10  years  of  service  has  a 
nonforfeitable  right  to  not  less  than  50  percent  of  his  accrued 
benefit  derived  from  employer  contributions  and  to  not  less  than 
an  additional  10  percent  for  each  additional  year  of  service  there- 
after. 
(3)  (A)  A  right  to  an  accrued  benefit  derived  from  employer  con- 
tributions shall  not  be  treated  as  forfeitable  solely  because  the  plan 
provides  that  it  is  not  payable  if  the  participant  dies  (except  in  the 
case  of  a  survivor  annuity  which  is  payable  as  provided  in  section  205) . 

(B)  A  right  to  an  accrued  benefit  derived  from  employer  con- 
tributions shall  not  be  treated  as  forfeitable  solely  because  the  plan 
provides  that  the  payment  of  benefits  is  suspended  for  such  period  as 
the  employee  is  employed,  subsequent  to  the  commencement  of  pay- 
ment of  such  benefits — 

(i)  in  the  case  of  a  plan  other  than  a  multiemployer  plan,  by 
an  employer  who  maintains  the  plan  under  which  such  benefits 
were  being  paid ;  and 

(ii)  in  the  case  of  a  multiemployer  plan,  in  the  same  industry, 

in  the  same  trade  or  craft,  and  the  same  geographic  area  covered 

by  the  plan,  as  when  such  benefits  commenced. 

The  Secretary  shall  prescribe  such  regulations  as  may  be  necessary  to 

carry  out  the  purposes  of  this  subparagraph,  including  regulations 

with  respect  to  the  meaning  of  the  term  "employed". 

(C)  A  right  to  an  accrued  benefit  derived  from  employer  contribu- 
tions shall  not  be  treated  as  forfeitable  solely  because  plan  amend- 
ments may  be  given  retroactive  application  as  provided  in  section 
302(c)(8). 

(D)  (i)  A  right  to  an  accrued  benefit  derived  from  employer  con- 
tributions shall  not  be  treated  as  forfeitable  solely  because  the  plan 
provides  that,  in  the  case  of  a  participant  who  does  not  have  a  non- 
forfeitable right  to  at  least  50  percent  of  his  accrued  benefit  derived 
from  employer  contributions,  such  accrued  benefit  may  be  forfeited 
on  account  of  the  withdrawal  by  the  participant  of  any  amount 
attributable  to  the  benefit  derived  from  mandatory  contributions  (as 
defined  in  the  last  sentence  of  section  204(c)  (2)  (C) )  made  by  such 
participant. 

(ii)  Clause  (i)  shall  not  apply  to  a  plan  unless  the  plan  provides 
that  any  accrued  benefit  forfeited  under  a  plan  provision  described 
in  such  clause  shall  be  restored  upon  repayment  by  the  participant 
of  the  full  amount  of  the  withdrawal  described  in  such  clause  plus, 
in  the  case  of  a  defined  benefit  plan,  interest.  Such  interest  shall  be 
computed  on  such  amount  at  the  rate  determined  for  purposes  of 
section  204(c)  (2)  (C)  (if  such  subsection  applies)  on  the  date  of  such 
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Regulations. 


"Year  of 
service. " 


"Hour  of 
servioe." 


repayment  (computed  annually  from  the  date  of  such  withdrawal). 
In  the  case  of  a  defined  contribution  plan  the  plan  provision  required 
under  this  clause  may  provide  that  such  repayment  must  be  made 
before  the  participant  has  any  1-year  break  in  service  commencing 
after  the  withdrawal. 

(iii)  In  the  case  of  accrued  benefits  derived  from  employer  con- 
tributions which  accrued  before  the  date  of  the  enactment  of  this 
Act,  a  right  to  such  accrued  benefit  derived  from  employer  contribu- 
tions shall  not  be  treated  as  forfeitable  solely  because  the  plan  provides 
that  an  amount  of  such  accrued  benefit  may  be  forfeited  on  account 
of  the  withdrawal  by  the  participant  of  an  amount  attributable  to 
the  benefit  derived  from  mandatory  contributions,  made  by  such 
participant  before  the  date  of  the  enactment  of  this  Act  if  such  amount 
forfeited  is  proportional  to  such  amount  withdrawn.  This  clause  shall 
not  apply  to  any  plan  to  which  any  mandatory  contribution  is  made 
after  the  date  of  the  enactment  of  this  Act.  The  Secretary  of  the 
Treasury  shall  prescribe  such  regulations  as  may  be  necessary  to  carry 
out  the  purposes  of  this  clause. 

(iv)  For  purposes  of  this  subparagraph,  in  the  case  of  any  class-year 
plan,  a  withdrawal  of  employee  contributions  shall  be  treated  as  a 
withdrawal  of  such  contributions  on  a  plan  year  by  plan  year  basis 
in  succeeding  order  of  time. 

(v)  Cross  Reference. — 

F'or  nonforfeitably  where  the  employee  has  a  nonforfeitable  right  to 
at  least  50  percent  of  his  accrued  benefit,  see  section  206(c). 

(b)  (1)  In  computing  the  period  of  service  under  the  plan  for  pur- 
poses of  determining  the  nonforfeitable  percentage  under  subsection 
(a)(2),  all  of  an  employee's  years  of  service  with  the  employer  or 
employers  maintaining  the  plan  shall  be  taken  into  account,  except 
that  the  following  may  be  disregarded : 

(A)  years  of  service  before  age  22,  except  that  in  the  case  of  a 
plan  which  does  not  satisfy  subparagraph  (A)  or  (B)  of  subsec- 
tion (a)  (2),  the  plan  may  not  disregard  any  such  year  of  service 
during  which  the  employee  was  a  participant; 

(B)  years  of  service  during  a  period  for  which  the  employee 
declined  to  contribute  to  a  plan  requiring  employee  contributions, 

(C)  years  of  service  with  an  employer  during  any  period  for 
which  the  employer  did  not  maintain  the  plan  or  a  predecessor 
plan,  defined  by  the  Secretary  of  the  Treasury ; 

(D)  service  not  required  to  be  taken  into  account  under  para- 
graph (3) ; 

(E)  years  of  service  before  January  1, 1971,  unless  the  employee 
has  had  at  least  3  years  of  service  after  December  31,  1970 ;  and 

(F)  years  of  service  before  this  part  first  applies  to  the  plan 
if  such  service  would  have  been  disregarded  under  the  rules  of  the 
plan  with  regard  to  breaks  in  service,  as  in  effect  on  the  applicable 
date. 

(2)  (A)  For  purposes  of  this  section,  except  as  provided  in  subpara- 
graph (C) ,  the  term  "year  of  service"  means  a  calendar  year,  plan  year, 
or  other  1 2-consecuti ve  month  period  designated  by  the  plan  (and  not 
prohibited  under  regulations  prescribed  by  the  Secretary)  during 
which  the  participant  has  completed  1,000  hours  of  service. 

(B)  For  purposes  of  this  section,  the  term  "hour  of  service"  has  the 
meaning  provided  by  section  202(a)  (3)  (C). 

(C)  In  the  case  of  any  seasonal  industry  where  the  customary  period 
of  employment  is  less  than  1,000  hours  during  a  calendar  year,  the 
term '  year  of  service"  shall  be  such  period  as  determined  under  regula- 
tions of  the  Secretary. 
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(D)  For  purposes  of  this  section,  in  the  case  of  any  maritime  indus- 
try, 125  days  of  service  shall  be  treated  as  1,000  hours  of  service.  The 
Secretary  may  prescribe  regulations  to  carry  out  the  purposes  of  this 
subparagraph. 

(3)  (A)  For  purposes  of  this  paragraph,  the  term  "1-year  break  in 
service"  means  a  calendar  year,  plan  year,  or  other  12-conseeutive- 
month  period  designated  by  the  plan  (and  not  prohibited  under  regu- 
lations prescribed  by  the  Secretary)  during  which  the  participant  has 
not  completed  more  than  500  hours  of  service. 

(B)  For  purposes  of  paragraph  (1),  in  the  case  of  any  employee 
who  has  any  1-year  break  in  service,  years  of  service  before  such  break 
shall  not  be  required  to  be  taken  into  account  until  he  has  completed  a 
year  of  service  after  his  return. 

(C)  For  purposes  of  paragraph  (1),  in  the  case  of  any  participant 
in  an  individual  account  plan  or  an  insured  defined  benefit  plan  which 
satisfies  the  requirements  of  subsection  204(b)(1)(F)  who  has  any 
1-year  break  in  service,  years  of  service  after  such  break  shall  not  be 
required  to  be  taken  into  account  for  purposes  of  determining  the  non- 
forfeitable percentage  of  his  accrued  benefit  derived  from  employer 
contributions  which  accrued  before  such  break. 

(D)  For  purposes  of  paragraph  (1),  in  the  case  of  a  participant 
who,  under  the  plan,  does  not  have  any  nonforfeitable  right  to  an 
accrued  benefit  derived  from  employer  contributions,  years  of  service 
before  any  1-year  break  in  service  shall  not  be  required  to  be  taken  into 
account  if  the  number  of  consecutive  1-year  breaks  in  service  equals 
or  exceeds  the  aggregate  number  of  such  years  of  service  prior  to  such 
break.  Such  aggregate  number  of  years  of  service  before  such  break 
shall  be  deemed  not  to  include  any  years  of  service  not  required  to  be 
taken  into  account  under  this  subparagraph  by  reason  of  any  prior 
break  in  service. 

(4)  Cross  References. — 

(A)  For  definitions  of  "accrued  benefit"  and  "normal  retirement  age", 
see  sections  3  (23)  and  (24). 

(B)  For  effect  of  certain  cash  out  distributions,  see  section  204(d)(1). 

(c)  (1)  (A)  A  plan  amendment  changing  any  vesting  schedule  under  Plan  amendment, 
the  plan  shall  be  treated  as  not  satisfying  the  requirements  of  sub- 
section (a)  (2)  if  the  nonforfeitable  percentage  of  the  accrued  benefit 
derived  from  employer  contributions  (determined  as  of  the  later  of 
the  date  such  amendment  is  adopted,  or  the  date  such  amendment 
becomes  effective)  of  any  employee  who  is  a  participant  in  the  plan  is 
less  than  such  nonforfeitable  percentage  computed  under  the  plan 
without  regard  to  such  amendment. 

(B)  A  plan  amendment  changing  any  vesting  schedule  under  the 
plan  shall  be  treated  as  not  satisfying  the  requirements  of  subsection 
(a)  (2)  unless  each  participant  having  not  less  than  5  years  of  service 
is  permitted  to  elect,  within  a  reasonable  period  after  adoption  of 
such  amendment,  to  have  his  nonforfeitable  percentage  computed 
under  the  plan  without  regard  to  such  amendment. 

(2)  Subsection  (a)  shall  not  apply  to  benefits  which  may  not  be 
provided  for  designated  employees  in  the  event  of  early  termination 
of  the  plan  under  provisions  of  the  plan  adopted  pursuant  to  regula- 
tions prescribed  by  the  Secretary  of  the  Treasury  to  preclude  the 
discrimination  prohibited  by  section  401(a)  (4)  of  the  Internal  Reve- 
nue Code  of  1954. 

(3)  The  requirements  of  subsection  (a)  (2)  shall  be  deemed  to  be 
satisfied  in  the  case  of  a  class  year  plan  if  such  plan  provides  that 
100  percent  of  each  employee's  right  to  or  derived  from  the  contribu- 
tions of  the  employer  on  his  behalf  with  respect  to  any  plan  year  are 
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nonforfeitable  not  later  than  the  end  of  the  5th  plan  year  following 
the  plan  year  for  which  such  contributions  were  made.  For  purposes 
of  this  part,  the  term  "class  year  plan'"  means  a  profit  sharing,  stock 
bonus,  or  money  purchase  plan  which  provides  for  the  separate  non- 
forfeitability of  employees"  rights  to  or  derived  from  the  contributions 
for  each  plan  year. 

(d)  A  pension  plan  may  allow  for  nonforfeitable  benefits  after  a 
lesser  period  and  in  greater  amounts  than  are  required  by  this  part. 

BENEFIT    ACCRUAL    REQUIREMENTS 

29  use  1054.  Sec.  204.  (a)  Each  pension  plan  shall  satisfy  the  requirements  of 
subsection  (b)  (2),  and  in  the  case  of  a  defined  benefit  plan  shall  also 
satisfy  the  requirements  of  subsection  (b)  (1). 

(b)  (1)  (A)  A  defined  benefit  plan  satisfies  the  requirements  of  this 
paragraph  if  the  accrued  benefit  to  which  each  participant  is  entitled 
upon  his  separation  from  the  service  is  not  less  than — 

(i)  3  percent  of  the  normal  retirement  benefit  to  which  he  would 
be  entitled  at  the  normal  retirement  age  if  he  commenced  partic- 
ipation at  the  earliest  possible  entry  age  under  the  plan  and  served 
continuously  until  the  earlier  of  age  65  or  the  normal  retirement 
age  specified  under  the  plan,  multiplied  by 

(ii)  the  number  of  years  (not  in  excess  of  33i/3)  of  his  partic- 
ipation in  the  plan. 
In  the  case  of  a  plan  providing  retirement  benefits  based  on  compensa- 
tion during  any  period,  the  normal  retirement  benefit  to  which  a  par- 
ticipant would  be  entitled  shall  be  determined  as  if  he  continued  to 
earn  annually  the  average  rate  of  compensation  which  he  earned  dur- 
ing consecutive  years  of  service,  not  in  excess  of  10,  for  which  his 
compensation  was  the  highest.  For  purposes  of  this  suparagraph, 
social  security  benefits  and  all  other  relevant  factors  used  to  compute 
benefits  shall  be  treated  as  remaining  constant  as  of  the  current  year 
for  all  years  after  such  current  year. 

(B)  A  defined  benefit  plan  satisfies  the  requirements  of  this  para- 
graph of  a  particular  plan  year  if  under  the  plan  the  accrued  benefit 
payable  at  the  normal  retirement  age  is  equal  to  the  normal  retire- 
ment benefit  and  the  annual  rate  at  which  any  individual  who  is  or 
could  be  a  participant  can  accrue  the  retirement  benefits  payable  at 
normal  retirement  age  under  the  plan  for  any  later  plan  year  is  not 
more  than  133V3  percent  of  the  annual  rate  at  which  he  can  accrue 
benefits  for  any  plan  year  beginning  on  or  after  such  particular  plan 
year  and  before  such  later  plan  year.  For  purposes  of  this  sub- 
paragraph— 

(i)  any  amendment  to  the  plan  which  is  in  effect  for  the  cur- 
rent year  shall  be  treated  as  in  effect  for  all  other  plan  years; 
(n)  any  change  in  an  accrual  rate  which  does  not  apply  to 
any  individual  who  is  or  could  be  a  participant  in  the  current 
year  shall  be  disregarded ; 

(iii)  the  fact  that  benefits  under  the  plan  may  be  payable  to 
certain  employees  before  normal  retirement  age'  shall  be  disre- 
garded ;  and 

(iv)  social  security  benefits  and  all  other  relevant  factors  u«ed 
to  compute  benefits  shall  be  treated  as  remaining  constant  as  of 
/^reACU/IcentJy,ear  for  a11  years  after  the  current  vear. 
((V  .A  defined  benefit  plan  satisfies  the  requirements  of  this  para- 
graph if  the  accrued  benefit  to  which  any  participant  is  entitled  upon 
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his  separation  from  the  service  is  not  less  than  a  fraction  of  the  annual 
benefit  commencing  at  normal  retirement  age  to  which  he  would  be 
entitled  under  the  plan  as  in  effect  on  the  date  of  his  separation  if 
he  continued  to  earn  annually  until  normal  retirement  age  the  same 
rate  of  compensation  upon  which  his  normal  retirement  benefit  would 
be  computed  under  the  plan,  determined  as  if  he  had  attained  normal 
retirement  age  on  the  date  any  such  determination  is  made  (but 
taking  into  account  no  more  than  the  10  years  of  service  immedi- 
ately preceding  his  separation  from  service).  Such  fraction  shall  be  a 
fraction,  not  exceeding  1,  the  numerator  of  which  is  the  total  number 
of  his  years  of  participation  in  the  plan  (as  of  the  date  of  his  separa- 
tion from  the  service)  and  the  denominator  of  which  is  the  total  num- 
ber of  years  he  would  have  participated  in  the  plan  if  he  separated 
from  the  service  at  the  normal  retirement  age.  For  purposes  of  this 
subparagraph,  social  security  benefits  and  all  other  relevant  factors 
used  to  compute  benefits  shall  be  treated  as  remaining  constant  as  of 
the  current  year  for  all  years  after  such  current  year. 

( D )  Subparagraphs  ( A ) ,  ( B ) ,  and  ( C )  shall  not  apply  with  respect 
to  years  of  participation  before  the  first  plan  year  to  which  this  section 
applies  but  a  defined  benefit  plan  satisfies  the  requirements  of  this  sub- 
paragraph with  respect  to  such  years  of  participation  only  if  the 
accrued  benefit  of  any  participant  with  respect  to  such  years  of  partic- 
ipation is  not  less  than  the  greater  of — 

(i)  his  accrued  benefit  determined  under  the  plan,  as  in  effect 
from  time  to  time  prior  to  the  date  of  the  enactment  of  this  Act, 
or 

(ii)  an  accrued  benefit  which  is  not  less  than  one-half  of  the 
accrued  benefit  to  which  such  participant  would  have  been  entitled 
if  subparagraph  (A),  (B),  or  (C)  applied  with  respect  to  such 
years  of  participation. 

(E)  Notwithstanding  subparagraphs  (A),  (B),  and  (C)  of  this 
paragraph,  a  plan  shall  not  be  treated  as  not  satisfying  the  require- 
ments of  this  paragraph  solely  because  the  accrual  of  benefits  under 
the  plan  does  not  become  effective  until  the  employee  has  two  continu- 
ous years  of  service.  For  purposes  of  this  subparagraph,  the  term  "Year  of 
"years  of  service"  has  the  meaning  provided  by  section  202(a)  (3)  (A),     service." 

(F)  Notwithstanding  subparagraphs  (A),  (B),  and  (C),  a  defined 
benefit  plan  satisfies  the  requirements  of  this  paragraph  if  such  plan — 

(i)  is  funded  exclusively  by  the  purchase  of  insurance  contracts, 
and 

(ii)  satisfies  the  requirements  of  paragraphs  (2)  and  (3)  of 
section  301(b)  (relating  to  certain  insurance  contract  plans), 
but  only  if  an  employee's  accrued  benefit  as  of  any  applicable  date  is 
not  less  than  the  cash  surrender  value  his  insurance  contracts  would 
have  on  such  applicable  date  if  the  requirements  of  paragraphs  (4), 
(5),  and  (6)  of  section  301(b)  were  satisfied. 

(G)  Notwithstanding  the  preceding  subparagraphs,  a  defined  bene- 
fit plan  shall  be  treated  as  not  satisfying  the  requirements  of  this 
paragraph  if  the  participant's  accrued  benefit  is  reduced  on  account 
of  any  increase  in  his  age  or  service.  The  preceding  sentence  shall  not 
apply  to  benefits  under  the  plan  commencing  before  benefits  payable 

under  title  II  of  the  Social  Security  Act  which  benefits  under  the    42  use  401. 

plan — 

(i)  do  not  exceed  social  security  benefits,  and 

(ii)  terminate  when  such  social  security  benefits  commence. 
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(2)  A  plan  satisfies  the  requirements  of  this  paragraph  if— 

(A )  in  the  case  of  a  defined  benefit  plan,  the  plan  requires  sepa- 
rate accounting  for  the  portion  of  each  employee's  accrued  bene- 
fit derived  from  any  voluntary  employee  contributions  permitted 
under  the  plan ;  and 

(B)  in  the  case  of  any  plan  which  is  not  a  defined  benefit  plan, 
the  plan  requires  separate  accounting  for  each  employee's  accrued 
benefit. 

(3)  (A)  For  purposes  of  determining  an  employee's  accrued  bene- 
fit, the  term  "year  of  participation"  means  a  period  of  service  (begin- 
ning at  the  earliest  date  on  which  the  employee  is  a  participant  in  the 
plan  and  which  is  included  in  a  period  of  service  required  to  l>e  taken 
into  account  under  section  202(b))  as  determined  under  regulations 
prescribed  by  the  Secretary  which  provide  for  the  calculation  of  such 
period  on  any  reasonable  and  consistent  basis. 

(B)  For  purposes  of  this  paragraph,  except  as  provided  in  sub- 
paragraph (("),  in  the  case  of  any  employee  whose  customary  employ- 
ment is  less  than  full  time,  the  calculation  of  such  employee's  service 
on  any  basis  which  provides  less  than  a  ratable  portion  of  the  accrued 
benefit  to  which  he  would  be  entitled  under  the  plan  if  his  customary 
employment  were  full  time  shall  not  be  treated  as  made  on  a  reason- 
able and  consistent  basis. 

(0)  For  purposes  of  this  paragraph,  in  the  case  of  any  employee 
whose  service  is  less  than  1,000  hours  during  any  calendar  year,  plan 
year  or  other  12-consecutive-month  period  designated  by  the  plan 
(and  not  prohibited  under  regulations  prescribed  by  the  Secretary) 
the  calculation  of  his  period  of  service  shall  not  be  treated  as  not  made 
on  a  reasonable  and  consistent  basis  merely  because  such  service  is  not 
taken  into  account. 

(D)  In  the  case  of  any  seasonal  industry  where  the  customary 
period  of  employment  is  less  than  1,000  hours  during  a  calendar  year, 
the  term  "year  of  participation"  shall  be  such  period  as  determined 
under  regulations  prescribed  by  the  Secretary. 

(E)  For  purposes  of  this  subsection  in  the  case  of  any  maritime 
industry,  125  days  of  service  shall  be  treated  as  a  year  of  participation. 
The  Secretary  may  prescribe  regulations  to  carry  out  the  purposes  of 
this  subparagraph. 

(c)  (1)  For  purposes  of  this  section  and  section  203  an  employee's 
accrued  benefit  derived  from  employer  contributions  as  of  any  appli- 
cable date  is  the  excess  (if  any)  of  the  accrued  benefit  for  such  employee 
as  of  such  applicable  date  over  the  accrued  benefit  derived  from 
contributions  made  by  such  employee  as  of  such  date. 

(2)  (A)  In  the  case  of  a  plan  other  than  a  defined  benefit  plan,  the 
accrued  benefit  derived  from  contributions  made  by  an  employee  as  of 
any  applicable  date  is— 

(i)  except  as  provided  in  clause  (ii),  the  balance  of  the  employ- 
ee's separate  account  consisting  only  of  his  contributions  and  the 
income,  expenses,  gains,  and  losses  attributable  thereto,  or 

( ii)  if  a  separate  account  is  not  maintained  with  respect  to  an 

employee's  contributions  under  such  a  plan,  the  amount  which 

bears  the  same  ratio  to  his  total  accrued  benefit  as  the  total  amount 

of  the  employee's  contributions  (less  withdrawals)  bears  to  the 

sum  of  such  contributions  and  the  contributions  made  on  his 

behalf  by  the  employer  (less  withdrawals). 

(B)  (i)    In  the  case  of  a  defined  benefit  plan  providing  an  annual 

benefit  in  the  form  of  a  single  life  annuity  (without  ancillary  benefits) 

commencing  at  normal  retirement  age,  the  accrued  benefit  derived  from 

contributions  made  by  an  employee  as  of  any  applicable  date  is  the 
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annual  benefit  equal  to  the  employee's  accumulated  contributions  multi- 
plied by  the  appropriate  conversion  factor. 

(ii)  For  purposes  of  clause  (i),  the  term  "appropriate  conversion 
factor"  means  the  factor  necessary  to  convert  an  amount  equal  to  the 
accumulated  contributions  to  a  single,  life  annuity  (without  ancillary 
benefits)  commencing  at  normal  retirement  age  and  shall  be  10  percent 
for  a  normal  retirement  age  of  65  years.  For  other  normal  retirement 
ages  the  conversion  factor  shall  be  determined  in  accordance  with  reg- 
ulations prescribed  by  the  Secretary  of  the  Treasury  or  his  delegate. 

(C)  For  purposes  of  this  subsection,  the  term  "accumulated  contri- 
butions" means  the  total  of — 

(i)  all  mandatory  contributions  made  by  the  employee, 
(ii)  interest  (if  any)  under  the  plan  to  the  end  of  the  last  plan 
year  to  which  section  203(a)  (2)  does  not  apply  (by  reason  of  the 
applicable  effective  date),  and 

(iii)   interest  on  the  sum  of  the  amounts  determined  under 
clauses  (i)  and  (ii)  compounded  annually  at  the  rate  of  5  percent 
per  annum  from  the  beginning  of  the  first  plan  year  to  which 
section  203(a)  (2)  applies  (by  reason  of  the  applicable  effective 
date)  to  the  date  upon  which"  the  employee  would  attain  normal 
retirement  age. 
For  purposes  of  this  subparagraph,  the  term  "mandatory  contribu- 
tions" means  amounts  contributed  to  the  plan  by  the  employee  which 
are  required  as  a  condition  of  employment,  as  a  condition  of  partici- 
pation in  such  plan,  or  as  a  condition  of  obtaining  benefits  under  the 
plan  attributable  to  employer  contributions. 

(D)  The  Secretary  of  the  Treasury  is  authorized  to  adjust  by  regu- 
lation the  conversion  factor  described  in  subparagraph  (B),  the  rate 
of  interest  described  in  clause  (iii)  of  subparagraph  (C) ,  or  both,  from 
time  to  time  as  he  may  deem  necessary.  The  rate  of  interest  shall  bear 
the  relationship  to  5  percent  which  the  Secretary  of  the  Treasury 
determines  to  be  comparable  to  the  relationship  which  the  long-term 
money  rates  and  investment  yields  for  the  last  period  of  10  calendar 
years  ending  at  least  12  months  before  the  beginning  of  the  plan  year 
bear  to  the  long-term  money  rates  and  investment  yields  for  the 
10-calendar  year  period  1964  through  1973.  No  such  adjustment  shall  be 
effective  for  a  plan  year  beginning  before  the  expiration  of  1  year 
after  such  adjustment  is  determined  and  published. 

(E)  The  accrued  benefit  derived  from  employee  contributions  shall 
not  exceed  the  greater  of — 

(i)  the  employee's  accrued  benefit  under  the  plan,  or 

(ii)  the  accrued  benefit  derived  from  employee  contributions 

determined  as  though  the  amounts  calculated  under  clauses  (ii) 

and  (iii)  of  subparagraph  (C)  were  zero. 

(3)  For  purposes  of  this  section,  in  the  case  of  any  defined  benefit 
plan,  if  an  employee's  accrued  benefit  is  to  be  determined  as  an  amount 
other  than  an  annual  benefit  commencing  at  normal  retirement  age, 
or  if  the  accrued  benefit  derived  from  contributions  made  by  an 
employee  is  to  be  determined  with  respect  to  a  benefit  other  than  an 
annual  benefit  in  the  form  of  a  single  life  annuity  (without  ancillary 
benefits)  commencing  at  normal  retirement  age,  the  employee's  accrued 
benefit,  or  the  accrued  benefits  derived  from  contributions  made  by 
an  employee,  as  the  case  may  be,  shall  be  the  actuarial  equivalent  of 
such  benefit  or  amount  determined  under  paragraph  (1)  or  (2). 

(4)  In  the  case  of  a  defined  benefit  plan  which  permits  voluntary 
employee  contributions,  the  portion  of  an  employee's  accrued  benefit 
derived  from  such  contributions  shall  be  treated  as  an  accrued  benefit 
derived  from  employee  contributions  under  a  plan  other  than  a  defined 
benefit  plan. 
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(d)  Notwithstanding  section  203(b)  (1),  for  purposes  of  determin- 
ing the  employee's  accrued  benefit  under  the  plan,  the  plan  mav 
gard  service  performed  by  the  employee  with  respect  to  which  he  has 
received — 

(1)   a  distribution  of  the  present  value  of  his  entire  nonfor- 
feitable benefit  if  such  distribution  was  in  an  amount  (not  more 
than  $1,750)  permitted  under  regulations  prescribed  by  tin    S 
retary  of  the  Treasury,  or 

■  distribution  of  the  present  value  of  his  nonforfeitable 
benefit  attributable  to  such  service  which  he  elected  to  receive. 
Paragraph  ( 1)  shall  apply  only  if  such  distribution  was  made  on 
termination  of  the  employee's  participation  in  the  plan.  Paragraph 
(2)  shall  apply  only  if  such  distribution  was  made  on  termination 
of  the  employee's  participation  in  the  plan  or  under  such  other  cir- 
cumstances as  may  be  provided  under  regulations  prescribed  by  the 
Secretary  of  the  Treasury. 

(e)  For  purposes  of  cletermining  the  employee's  accrued  benefit, 
the  plan  shall  not  disregard  service  as  provided  in  subsection  td) 
unless  the  plan  provides  an  opportunity  for  the  participant  to  repay 
the  full  amount  of  a  distribution  described  in  subsection  id)  with. 
in  the  case  of  a  defined  benefit  plan,  interest  at  the  rate  determined 
for  purposes  of  subsection  (c)(2)(C)  and  provides  that  upon  such 
repayment  the  employee's  accrued  benefit  shall  be  recomputed  by 
taking  into  account  service  so  disregarded.  This  subsection  shall  apply 
only  in  the  case  of  a  participant  who — 

( 1)  received  such  a  distribution  in  any  plan  year  to  which  this 
section  applies,  which  distribution  was  less  than  the  present  value 
of  his  accrued  benefit, 

_     resumes  employment  covered  under  the  plan,  and 
(3)   repays  the  full  amount  of  such  distribution  with,  in  the 
case  of  a  defined  benefit  plan,  interest  at  the  rate  determined  for 
purposes  of  subsection  (•      2 
In  the  case  of  a  defined  contribution  plan,  the  plan  provision  required 
under  this  subsection   may   provide  that   such   repayment   must   be 
made  before  the  participant  has  any  1-year  break  in  service  com- 
mencing after  such  withdrawal. 

!  f )  For  the  purposes  of  this  part,  an  employer  shall  be  treated  as 
maintaining  a  plan  if  any  employee  of  such  employer  accrues  benefits 
under  such  plan  by  reason  of  service  with  such  employer. 

The  accrued  benefit  of  a  participant  under  a  plan  may  not  be 
decreased  by  an  amendment  of  the  plan,  other  than  an  amendment 
described  in  section  302(c)  (8). 
(h)   Cross  Reference. — 

For  special   rules   relating  to  class  year   plans   and   plan   provisions 
adopted  to  preclude  discrimination,  see  sections  203(c)  (2)  and  (3). 

joint  and  survivor   axmity  requirement 


1055.  -  If  a  pension  plan  provides  for  the  payment  of  benefits 

in  the  form  of  an  annuity,  such  plan  shall  provide  for  the  payment  of 
annuity  benefits  in  a  form  having  the  effect  of  a  qualified  joint  and 
survivor  annuity. 

(b)  In  the  case  of  a  plan  which  provides  for  the  payment  of  benefits 
before  the  normal  retirement  aire  as  defined  in  section  3(24).  the  plan 
is  not  required  to  provide  for  the  payment  of  annuity  benefits  in  a 
form  having  the  effect  of  a  qualified  joint  and  survivor  annuity  during 
the  period  beginning  on  the  date  on  which  the  employee  enters  into 
the  plan  as  a  participant  and  ending  on  the  later  of — 

(1)  the  date  the  employee  reaches  the  earliest  retirement  age, 
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(2)  the  first  day  of  the  120th  month  beginning  before  the  date 
on  which  the  employee  reaches  normal  retirement  age. 

(c)  (1)  A  plan  described  in  subsection  (b)  does  not  meet  the  require- 
ments of  subsection  (a)  unless,  under  the  plan,  a  participant  has  a 
reasonable  period  in  which  he  may  elect  the  qualified  Joint  and  sur- 
vivor annuity  form  with  respect  to  the  period  beginning  on  the  date 
on  which  the  period  described  in  subsection  (b)  ends  and  ending  on 
the  date  on  which  he  reaches  normal  retirement  age  if  he  continues  his 
employment  during  that  period. 

(2)  A  plan  does  not  meet  the  requirements  of  this  subsection  unless, 
in  the  case  of  such  election,  the  payments  under  the  survivor  annuity 
are  not  less  than  the  payments  which. would  have  been  made  under  the 
joint  annuity  to  which  the  participant  would  have  been  entitled  if  he 
had  made  an  election  under  this  subsection  immediately  prior  to  his 
retirement  and  if  his  retirement  had  occurred  on  the  date  immediately 
preceding  the  date  of  his  death  and  within  the  period  within  which 
an  election  can  be  made. 

(d)  A  plan  shall  not  be  treated  as  not  satisfying  the  requirements 
of  this  section  solely  because  the  spouse  of  the  participant  is  not 
entitled  to  receive  a  survivor  annuity  (whether  or  not  an  election  has 
been  made  under  subsection  (c) )  unless  the  participant  and  his  spouse 
have  been  married  throughout  the  1-year  period  ending  on  the  date 
of  such  participant's  death. 

(e)  A  plan  shall  not  be  treated  as  satisfying  the  requirements  of 
this  section  unless,  under  the  plan,  each  participant  has  a  reasonable 
period  (as  prescribed  by  the  Secretary  of  the  Treasury  by  regula- 
tions) before  the  annuity  starting  date  during  which  he  may  elect 
in  writing  (after  having  received  a  written  explanation  of  the  terms 
and  conditions  of  the  joint  and  survivor  annuity  and  the  effect  of 
an  election  under  this  subsection)  not  to  take  such  joint  and  survivor 
annuity. 

(f )  A  plan  shall  not  be  treated  as  not  satisfying  the  requirements 
of  this  section  solely  because,  under  the  plan  there  is  a  provision  that 
any  election  under  subsection  (c)  or  (e),  and  any  revocation  of  any 
such  election,  does-  not  become  effective  (or  ceases  to  be  effective)  if 
the  participant  dies  within  a  period  (not  in  excess  of  2  years)  begin- 
ning on  the  date  of  such  election  or  revocation,  as  the  case  may  be. 
The  preceding  sentence  does  not  apply  unless  the  plan  provision 
described  in  the  preceding  sentence  also  provides  that  such  an  election 
or  revocation  will  be  given  effect  in  any  case  in  which — 

(1)  the  participant  dies  from  accidental  causes, 

(2)  a  failure  to  give  effect  to  the  election  or  revocation  would 
deprive  the  participant's  survivor  of  a  survivor  annuity,  and 

(3)  such  election  or  revocation  is  made  before  such  accident 
occurred. 

(g)  For  purposes  of  this  section: 

(1)  The  term  "annuity  starting  date"  means  the  first  day  of 
the  first  period  for  which  an  amount  is  received  as  an  annuity 
(whether  by  reason  of  retirement  or  by  reason  of  disability). 

(2)  The  term  "earliest  retirement  age"  means  the  earliest  date 
on  which,  under  the  plan,  the  participant  could  elect  to  receive 
retirement  benefits. 

(3)  The  term  "qualified  joint  and  survivor  annuity"  means  an 
annuity  for  the  life  of  the  participant  with  a  survivor  annuity 
for  the  life  of  his  spouse  which  is  not  less  than  one-half  of,  or 
greater  than,  the  amount  of  the  annuity  payable  during  the  joint 
lives  of  the  participant  and  his  spouse  and  which  is  the  actuarial 
equivalent  of  a  single  annuity  for  the  life  of  the  participant. 
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(h)  For  the  purposes  of  this  section,  a  plan  may  take  into  account 
in  any  equitable  fashion  (as  determined  by  the  Secretary  of  the 
Treasury)  any  increased  costs  resulting  from  providing  joint  and 
survivor  annuity  benefits  under  an  election  made  under  subsection  (c). 

(i)  This  section  shall  apply  only  if — 

(1)  the  annuity  starting  date  did  not  occur  before  the  effective 
date  of  this  section,  and 

(2)  the  participant  was  an  active  participant  in  the  plan  on  or 
after  such  effective  date. 

OTHER  PROVISION'S  RELATING  TO  FORM  AND  PAYMENT  OF  BENEFITS 

29  use  1056.  Sec.  206.  (a)  Each  pension  plan  shall  provide  that  unless  the  par- 

ticipant otherwise  elects,  the  payment  of  benefits  under  the  plan  to 
the  participant  shall  begin  not  later  than  the  60th  day  after  the  latest 
of  the  close  of  the  plan  year  in  which — 

(1)  the  date  on  which  the  participant  attains  the  earlier  of 
age  65  or  the  normal  retirement  age  specified  under  the  plan, 

(2)  occurs  the    10th   anniversary   of  the   year   in  which  the 
participant  commenced  participation  in  the  plan,  or 

(3)  the  participant  terminates  his  service  with  the  employer. 
In  the  case  of  a  plan  which  provides  for  the  payment  of  an  early 
retirement  benefit,  such  plan  shall  provide  that  a  participant  who 
satisfied  the  service  requirements  for  such  early  retirement  benefit, 
but  separated  from  the  service  (with  any  nonforfeitable  right  to  an 
accrued  benefit)  before  satisfying  the  age  requirement  for  such  early 
retirement  benefit,  is  entitled  upon  satisfaction  of  such  age  requirement 
to  receive  a  benefit  not  less  than  the  benefit  to  which  he  would  be 
entitled  at  the  normal  retirement  age,  actuarially  reduced  under 
regulations  prescribed  bv  the  Secretary  of  the  Treasurv. 

(b)  If- 

(1)  a  participant  or  beneficiary  is  receiving  benefits  under  a 
pension  plan,  or 

(2)  a  participant  is  separated  from  the  service  and  has  non- 
forfeitable rights  to  benefits, 

a  plan  may  not  decrease  benefits  of  such  a  participant  by  reason  of 
any  increase  in  the  benefit  levels  payable  under  title  II  of  the  Social 
42  use  401.  Security  Act  or  the  Railroad  Retirement  Act  of  1937,  or  any  increase 

45  use  228a.  in  the  wage  base  under  such  title  II,  if  such  increase  takes  place 
after  the  date  of  the  enactment  of  this  Act  or  (if  later)  the  earlier 
of  the  date  of  first  entitlement  of  such  benefits  or  the  date  of  such 
separation. 

(c)  Xo  pension  plan  may  provide  that  any  part  of  a  participant's 
accrued  benefit  derived  from  employer  contributions  (whether  or  not 
otherwise  nonforfeitable)  is  forfeitable  solely  because  of  withdrawal 
by  such  participant  of  any  amount  attributable  to  the  benefit  derived 
from  contributions  made  by  such  participant.  The  preceding  sentence 
shall  not  apply  (1)  to  the  accrued  benefit  of  any  participant  unless,  at 
the  time  of  such  withdrawal,  such  participant  has  a  nonforfeitable 
right  to  at  least  50  percent  of  such  accrued  benefit,  or  (2)  to  the  extent 
that  an  accrued  benefit  is  permitted  to  be  forfeited  in  accordance  with 
section  203(a)  (3)  (D)(iii). 

(d)  (1)  Each  pension  plan  shall  provide  that  benefits  provided  under 
the  plan  may  not  be  assigned  or  alienated. 

(2)  For  the  purposes  of  paragraph  (1)  of  this  subsection,  there 
shall  not  be  taken  into  account  any  voluntary  and  revocable  assign- 
ment of  not  to  exceed  10  percent  of  any  benefit  payment,  or  of  any 
irrevocable  assignment  or  alienation  of  benefits  executed  before  the 
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date  of  enactment  of  this  Act.  The  preceding  sentence  shall  not  apply 
to  any  assignment  or  alienation  made  for  the  purposes  of  defraying 
plan  administration  costs.  For  purposes  of  this  paragraph  a  loan  made 
to  a  participant  or  beneficiary  shall  not  be  treated  as  an  assignment  or 
alienation  if  such  loan  is  secured  by  the  participant's  accrued  non- 
forfeitable benefit  and  is  exempt  from  the  tax  imposed  by  section  4975 
of  the  Internal  Revenue  Code  of  1954  (relating  to  tax  on  prohibited  Post,  p.  971. 
transactions)  by  reason  of  section  4975(d)  (1)  of  such  Code. 

TEMPORARY   VARIANCES   FROM   CERTAIN    VESTING   REQUIREMENTS 

Sec.  207.  In  the  case  of  any  plan  maintained  on  January  1,  1974,  if,  29  use  1057, 
not  later  than  2  years  after  the  date  of  enactment  of  this  Act,  the 
administrator  petitions  the  Secretary,  the  Secretary  may  prescribe  an 
alternate  method  which  shall  be  treated  as  satisfying  the  requirements 
of  section  203(a)(2)  or  204(b)(1)  (other  than  subparagraph  (D) 
thereof)  or  both  for  a  period  of  not  more  than  4  years.  The  Secretary 
may  prescribe  such  alternate  method  only  when  he  finds  that — 

(1)  the  application  of  such  requirements  would  increase  the 
costs  of  the  plan  to  such  an  extent  that  there  would  result  a  sub- 
stantial risk  to  the  voluntary  continuation  of  the  plan  or  a  sub- 
stantial curtailment  of  benefit  levels  or  the  levels  of  employees' 
compensation, 

(2)  the  application  of  such  requirements  or  discontinuance  of 
the  plan  would  be  adverse  to  the  interests  of  plan  participants  in 
the  aggregate,  and 

(3)  a  waiver  or  extension  of  time  granted  under  section  303  or 
304  of  this  Act  would  be  inadequate.  E25±>  pp*  872» 

In  the  case  of  any  plan  with  respect  to  which  an  alternate  method  has  873, 
been  prescribed  under  the  preceding  provisions  of  this  subsection  for  a 
period  of  not  more  than  4  years,  if,  not  later  than  1  year  before  the 
expiration  of  such  period,  the  administrator  petitions  the  Secretary 
for  an  extension  of  such  alternate  method,  and  the  Secretary  makes 
the  findings  required  by  the  preceding  sentence,  such  alternate  method 
may  be  extended  for  not  more  than  3  years. 

Mergers  and  Consolidations  of  Plans  or  Transfers  of  Plan  Assets 

Sec.  208.  A  pension  plan  may  not  merge  or  consolidate  with,  or  29  use  1058, 
transfer  its  assets  or  liabilities  to,  any  other  plan  after  the  date  of 
the  enactment  of  this  Act,  unless  each  participant  in  the  plan  would 
(if  the  plan  then  terminated)  receive  a  benefit  immediately  after  the 
merger,  consolidation,  or  transfer  which  is  equal  to  or  greater  than 
the  benefit  he  would  have  been  entitled  to  receive  immediately  before 
the  merger,  consolidation,  or  transfer  (if  the  plan  had  then  termi- 
nated). This  paragraph  shall  apply  in  the  case  of  a  multiemployer 
plan  only  to  the  extent  determined  by  the  Pension  Benefit  Guaranty 
Corporation. 

RECORDKEEPING   AND   REPORTING    REQUIREMENTS 

Sec.  209.    (a)  (1)    Except  as  provided  by  paragraph    (2)    every    29  use  1059, 
employer  shall,  in  accordance  with  regulations  prescribed  by  the  Sec-      ' 
retary,  maintain  records  with  respect  to  each  of  his  employees  suf- 
ficient to  determine  the  benefits  due  or  which  may  become  due  to  such 
employees.  The  plan  administrator  shall  make  a  report,  in  such  manner 
and  at  such  time  as  may  be  provided  in  regulations  prescribed  by  the 
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Secretary,  to  each  employee  who  is  a  participant  under  the  plan  and 
who — 

(A)  requests  such  report,  in  such  manner  and  at  such  time 
as  may  be  provided  in  such  regulations, 

( B )  terminates  his  service  with  the  employer,  or 

(C)  has  a  1-year  break  in  service  (as  defined  in  section  203 
(b)(3)(A)). 

The  employer  shall  furnish  to  the  plan  administrator  the  information 
necessary  for  the  administrator  to  make  the  reports  required  by  the 
preceding  sentence.  Not  more  than  one  report  shall  be  required  under 
subparagraph  (A)  in  any  12-month  period.  Not  more  than  one  report 
shall  be  required  under  subparagraph  (C)  with  respect  to  consecutive 
1-year  breaks  in  service.  The  report  required  under  this  paragraph 
shall  be  sufficient  to  inform  the  employee  of  his  accrued  benefits  under 
the  plan  and  the  percentage  of  such  benefits  which  are  nonforfeitable 
under  the  plan. 

(2)  If  more  than  one  employer  adopts  a  plan,  each  such  employer 
shall,  in  accordance  with  regulations  prescribed  by  the  Secretary, 
furnish  to  the  plan  administrator  the  information  necessary  for  the 
administrator  to  maintain  the  records  and  make  the  reports  required 
by  paragraph  (1).  Such  administrator  shall  maintain  the  records  and, 
to  the  extent  provided  under  regulations  prescribed  by  the  Secretary, 
make  the  reports,  required  by  paragraph  (1). 
Noncompliance,  (b)  If  any  person  who  is  required,  under  subsection  (a),  to  furnish 

penalty,  information  or  maintain  records  for  any  plan  year  fails  to  comply 

with  such  requirement,  he  shall  pay  to  the  Secretary  a  civil  penalty 
of  $10  for  each  employee  with  respect  to  whom  such  failure  occurs, 
unless  it  is  shown  that  such  failure  is  due  to  reasonable  cause. 

PLANS   MAINTAINED   BY   MORE  THAX   ONE  EMPLOYER,   PREDECESSOR  PLANS, 
AND   EMPLOYER   GROUPS 

29  use  1060,  Sec.  210.  (a)  Notwithstanding  any  other  provision  of  this  part  or 

part  3,  the  following  provisions  of  this  subsection  shall  apply  to  a 
plan  maintained  by  more  than  one  employer: 

(1)  Section  202  shall  be  applied  as  if  all  employees  of  each  of 
the  employers  were  employed  by  a  single  employer. 

(2)  Sections  203  and  204  shall  be  applied  as  if  all  such  employers 
constituted  a  single  employer,  except  that  the  application  of  any 
rules  with  respect  to  breaks  in  service  shall  be  made  under  regula- 
tions prescribed  by  the  Secretary. 

(3)  The  minimum  funding  standard  provided  by  section  302 
shall  be  determined  as  if  all  participants  in  the  plan  were  employed 
by  a  single  employer. 

(b)  For  purposes  of  this  part  and  part  3 — 

(1)  in  any  case  in  which  the  employer  maintains  a  plan  of  a 
predecessor  employer,  service  for  such  predecessor  shall  be  treated 
as  service  for  the  employer,  and 

(2)  in  any  case  in  which  the  employer  maintains  a  plan  which 
is  not  the  plan  maintained  by  a  predecessor  employer,  service  for 
such  predecessor  shall,  to  the  extent  provided  in  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury,  be  treated  as  service  for 
the  employer. 

(c)  For  purposes  of  sections  202,  203,  and  204,  all  emplovees  of  all 
corporations  which  are  members  of  a  controlled  group  of  corporations 
(within  the  meaning  of  section  1563(a)  of  the  Internal  Revenue  Code 

26  use  1563.         of  1954,  determined  without  regard  to  section  1563(a)  (4)  and  (e)  (3) 
(C)  of  such  code)  shall  be  treated  as  employed  bv  a  single  employer 
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With  respect  to  a  plan  adopted  by  more  than  one  such  corporation,  the 
minimum  funding  standard  of  section  302  shall  be  determined  as  if 
all  such  employers  were  a  single  employer,  and  allocated  to  each 
employer  in  accordance  with  regulations  prescribed  by  the  Secretary 
of  the  Treasury. 

(d)  For  purposes  of  sections  202,  203,  and  204,  under  regulations 
prescribed  by  the  Secretary  of  the  Treasury,  all  employees  of  trades 
or  businesses  (whether  or  not  incorporated)  which  are  under  common 
control  shall  be  treated  as  employed  by  a  single  employer.  The  regula- 
tions prescribed  under  this  subsection  shall  be  based  on  principles 
similar  to  the  principles  which  apply  in  the  case  of  subsection  (c). 

EFFECTIVE   DATES 

Sec.  211.  (a)  Except  as  otherwise  provided  in  this  section,  this  part   29  use  1061. 
shall  apply  in  the  case  of  plan  years  beginning  after  the  date  of  the 
enactment  of  this  Act. 

(b)(1)  Except  as  otherwise  provided  in  subsection  (d),  sections 
205,  206(d),  and  208  shall  apply  with  respect  to  plan  years  beginning 
after  December  31, 1975. 

(2)  Except  as  otherwise  provided  in  subsections  (c)  and  (d)  in  the 
case  of  a  plan  in  existence  on  January  1,  1974,  this  part  shall  apply 
in  the  case  of  plan  years  beginning  after  December  31, 1975. 

(c)  (1)  In  the  case  of  a  plan  maintained  on  January  1,  1974,  pursu- 
ant to  one  or  more  agreements  which  the  Secretary  finds  to  be  collec- 
tive bargaining  agreements  between  employee  organizations  and  one 
or  more  employers,  no  plan  shall  be  treated  as  not  meeting  the  require- 
ments of  sections  204  and  205  solely  by  reason  of  a  supplementary  or 
special  plan  provision  (within  the  meaning  of  paragraph  (2) )  for  any 
plan  year  before  the  year  which  begins  after  the  earlier  of — 

(A)  the  date  on  which  the  last  of  such  agreements  relating  to 
the  plan  terminates  (determined  without  regard  to  any  extension 
thereof  agreed  to  after  the  date  of  the  enactment  of  this  Act),  or 

(B)  December 31, 1980. 

For  purposes  of  subparagraph  (A)  and  section  306(c),  any  plan 
amendment  made  pursuant  to  a  collective  bargaining  agreement  relat- 
ing to  the  plan  which  amends  the  plan  solely  to  conform  to  any  require- 
ment contained  in  this  Act  or  the  Internal  Revenue  Code  of  1954  68A  Stat.  3. 
shall  not  be  treated  as  -a  termination  of  such  collective  bargaining  26  use  1  et  seq. 
agreement.  This  paragraph  shall  not  apply  unless  the  Secretary  deter- 
mines that  the  participation  and  vesting  rules  in  effect  on  the  date  of 
enactment  of  this  Act  are  not  less  favorable  to  participants,  in  the 
aggregate,  than  the  rules  provided  under  sections  202,  203,  and  204. 

(2)  For  purposes  of  paragraph  (1),  the  term  "supplementary  or  "Supplementary 
special  plan  provision"  means  any  plan  provision  which —  or  special  plan 

(A)  provides  supplementary  benefits,  not  in  excess  of  one-third  provision*" 
of  the  basic  benefit,  in  the  form  of  an  annuity  for  the  life  of  the 
participant,  or 

(B)  provides  that,  under  a  contractual  agreement  based  on 
medical  evidence  as  to  the  effects  of  working  in  an  adverse  environ- 
ment for  an  extended  period  of  time,  a  participant  having  25 
years  of  service  is  to  be  treated  as  having  30  years  of  service. 

(3)  This  subsection  shall  apply  with  respect  to  a  plan  if  (and  only 
if)  the  application  of  this  subsection  results  in  a  later  effective  date 
for  this  part  than  the  effective  date  required  by  subsection  (b). 

(d)  If  the  administrator  of  a  plan  elects  under  section  1017(d)  of 

this  Act  to  make  applicable  to  a  plan  year  and  to  all  subsequent  plan  Post,  p.  938. 
years  the  provisions  of  the  Internal  Revenue  Code  of  1954  relating  to 
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participation,  vesting,  funding,  and  form  of  benefit,  this  part  shall 
apply  to  the  first  plan  year  to  which  such  election  applies  and  to 
all  subsequent  plan  years. 

(e)  (1)  No  pension  plan  to  which  section  202  applies  may  make  effec- 
tive any  plan  amendment  with  respect  to  breaks  in  service  (which 
amendment  is  made  or  becomes  effective  after  January  1,  1974,  and 
before  the  date  on  which  section  202  first  becomes  effective  with  respect 
to  such  plan)  which  provides  that  any  employee's  participation  in  the 
plan  would  commence  at  ar.y  date  later  than  the  later  of — 

(A)  the  date  on  which  his  participation  would  commence  under 
the  break  in  service  rules  of  section  202(b) ,  or 

(B)  the  date  on  which  his  participation  would  commence  under 
the  plan  as  in  effect  on  January  1, 1974. 

(2)  No  pension  plan  to  which  section  203  applies  may  make  effective 
any  plan  amendment  with  respect  to  breaks  in  service  (which  amend- 
ment is  made  or  becomes  effective  after  January  1,  1974,  and  before 
the  date  on  which  section  203  first  becomes  effective  with  respect  to 
such  plan)  if  such  amendment  provides  that  the  nonforfeitable  benefit 
derived  from  employer  contributions  to  which  any  employee  would  be 
entitled  is  less  than  the  lesser  of  the  nonforfeitable  benefit  derived 
from  employer  contributions  to  which  he  would  be  entitled  under — 

(A)  the  break  in  service  rules  of  section  202(b)  (3),  or 

(B)  the  plan  as  in  effect  on  January  1, 1974. 
Subparagraph  (B)  shall  not  apply  if  the  break  in  service  rules  under 
the  plan  would  have  been  in  violation  of  any  law  or  rule  of  law  in 
effect  on  January  1, 1974. 

Part  3 — Funding 


29  use  1081.  Sec.  301.  (a)  This  part  shall  apply  to  any  employee  pension  benefit 

plan  described  in  section  4(a).  (and  not  exempted  under  section  4(b) ), 
other  than — 

( 1 )  an  employee  welfare  benefit  plan : 

(2)  an  insurance  contract  plan  described  in  subsection    (b) ; 

(3)  a  plan  which  is  unfunded  and  is  maintained  by  an  employer 
primarily  for  the  purpose  of  providing  deferred  compensa- 
tion for  a  select  group  of  management  or  highly  compensated 
employees ; 

(4)  (A)  a  plan  which  is  established  and  maintained  by  a  society, 
order,  or  association  described  in  section  501(c)  (8)  or  (9)  of  the 

26  use  501.  Internal  Revenue  Code  of  1954.  if  no  part  of  the  contributions  to 

or  under  such  plan  are  made  by  employers  of  participants  in  such 
plan :  or 

(B)  a  trust  described  in  section  501(c)  (18)  of  such  Code: 

(5)  a  plan  which  has  not  at  any  time  after  the  date  of  enact- 
ment of  this  Act  provided  for  employer  contributions ; 

(6)  an  agreement  providing  payments  to  a  retired  partner  or 
deceased  partner  or  a  deceased  partner's  successor  in  interest  as 

26  use  736.  described  in  section  736  of  the  Internal  Revenue  Code  of  1954: 

(7)  an  individual  retirement  account  or  annuity  as  described 
Post,  p.  959.               in  section  408(a)   of  the  Internal  Revenue  Code  of  1954.  or  a 

retirement  bond  described  in  section  409  of  such  Code: 

(8)  an  individual  account  plan  (other  than  a  money  purchase 
plan)  and  a  defined  benefit  plan  to  the  extent  it  is  treated  as  an 
individual  account  plan  (other  than  a  money  purchase  plan) 
under  section  3(35)  (B)  of  this  title;  or 

(9)  an  excess  benefit  plan. 
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(2)  of  subsection  (a)  a  plan  is 


(b)  For  the  purposes  of  paragraph 
an  "insurance  contract  plan"  if — 

(1)  the  plan  is  funded  exclusively  by  the  purchase  of  indi- 
vidual insurance  contracts, 

(2)  such  contracts  provide  for  level  annual  premium  payments 
to  be  paid  extending  not  later  than  the  retirement  age  for  each 
individual  participating  in  the  plan,  and  commencing  with  the 
date  the  individual  became  a  participant  in  the  plan  (or,  in  the 
case  of  an  increase  in  benefits,  commencing  at  the  time  such 
increase  becomes  effective) , 

(3)  benefits  provided  by  the  plan  are  equal  to  the  benefits 
provided  under  each  contract  at  normal  retirement  age  under  the 
plan  and  are  guaranteed  by  an  insurance  carrier  (licensed  under 
the  laws  of  a  State  to  do  business  with  the  plan)  to  the  extent 
premiums  have  been  paid, 

(4)  premiums  payable  for  the  plan  year,  and  all  prior  plan 
years  under  such  contracts  have  been  paid  before  lapse  or  there 
is  reinstatement  of  the  policy, 

(5)  no  rights  under  such  contracts  have  been  subject  to  a  secu- 
rity interest  at  any  time  during  the  plan  year,  and 

(6)  no  policy  loans  are  outstanding  at  any  time  during  the 


"Insuranoe 
contract  plan. 
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A  plan  funded  exclusively  by  the  purchase  of  group  insurance  con- 
tracts which  is  determined  under  regulations  prescribed  by  the  Sec- 
retary of  the  Treasury  to  have  the  same  characteristics  as  contracts 
described  in  the  preceding  sentence  shall  be  treated  as  a  plan  described 
in  this  subsection. 

MINIMUM    FUNDING    STANDARDS 

Sec.  302.  (a)(1)  Every  employee  pension  benefit  plan  subject  to  29  use  1082. 
this  part  shall  satisfy  the  minimum  funding  standard  (or  the  alterna- 
tive minimum  funding  standard  under  section  305)  for  any  plan  year 
to  which  this  part  applies.  A  plan  to  which  this  part  applies  shall  have 
satisfied  the  minimum  funding  standard  for  such  plan  for  a  plan  year 
if  as  of  the  end  of  such  plan  year  the  plan  does  not  have  an  accumulated 
funding  deficiency. 

(2)  For  the  purposes  of  this  part,  the  term  "accumulated  funding 
deficiency"  means  for  any  plan  the  excess  of  the  total  charges  to  the 
funding  standard  account  for  all  plan  years  (beginning  with  the  first 
plan  year  to  which  this  part  applies)  over  the  total  credits  to  such 
account  for  such  years  or,  if  less,  the  excess  of  the  total  charges  to  the 
alternative  minimum  funding  standard  account  for  such  plan  years 
over  the  total  credits  to  such  account  for  such  years. 

(b)(1)  Each  plan  to  which  this  part  applies  shall  establish  and 
maintain  a  funding  standard  account.  Such  account  shall  be  credited 
and  charged  solely  as  provided  in  this  section. 

(2)  For  a  plan  year,  the  funding  standard  account  shall  be  charged 
with  the  sum  of — 

(A)  the  normal  cost  of  the  plan  for  the  plan  year, 

(B)  the  amounts  necessary  to  amortize  in  equal  annual  install- 
ments (until  full}'  amortized)  — 

(i)  in  the  case  of  a  plan  in  existence  on  January  1, 1974,  the 
unfunded  past  service  liability  under  the  plan  on  the  first  day 
of  the  first  plan  year  to  which  this  part  applies,  over  a  period 
of  40  plan  years, 

(ii)  in  the  case  of  a  plan  which  comes  into  existence  after 
January  1,  1974,  the  unfunded  past  service  liability  under 
the  plan  on  the  first  day  of  the  first  plan  year  to  which  this 
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part  applies,  over  a  period  of  30  plan  years  (40  plan  years 
in  the  case  of  a  multiemployer  plan) , 

(iii)  separately,  with  respect  to  each  plan  year,  the  net  in- 
crease (if  any)  in  unfunded  past  service  liability  under  the 
plan  arising  from  plan  amendments  adopted  in  such  year, 
over  a  period  of  30  plan  years  (40  plan  years  in  the  case  of  a 
multiemployer  plan), 

(iv)  separately,  with  respect  to  each  plan  year,  the  net 
experience  loss  (if  any)  under  the  plan,  over  a  period  of  15 
plan  years  (20  plan  years  in  the  case  of  a  multiemployer 
plan),  and 

(v)  separately,  with  respect  to  each  plan  year,  the  net  loss 
(if  any)  resulting  from  changes  in  actuarial  assumptions 
used  under  the  plan,  over  a  period  of  30  plan  years, 

(C)  the  amount  necessary  to  amortize  each  waived  funding 
deficiency  (within  the  meaning  of  section  303  (c) )  for  each  prior 
plan  year  in  equal  annual  installments  (until  fully  amortized) 
over  a  period  of  15  plan  years,  and 

(D)  the  amount  necessary  to  amortize  in  equal  annual  install- 
ments (until  fully  amortized)  over  a  period  of  5  plan  years  any 
amount  credited  to  the  funding  standard  account  under  para- 
graph (3)  (D). 

(3)  For  a  plan  year,  the  funding  standard  account  shall  be  credited 
with  the  sum  of — 

(A)  the  amount  considered  contributed  by  the  employer  to  or 
under  the  plan  for  the  plan  year, 

(B)  the  amount  necessary  to  amortize  in  equal  annual  install- 
ments (until  fully  amortized)  — 

(i)  separately,  with  respect  to  each  plan  year,  the  net 
decrease  (if  any)  in  unfunded  past  service  liability  under  the 
plan  arising  from  plan  amendments  adopted  in  such  year, 
over  a  period  of  30  plan  years  (40  plan  years  in  the  case  of  a 
multiemployer  plan) , 

(ii)  separately,  with  respect  to  each  plan  year,  the  net 
experience  gain  (if  any)  under  the  plan,  over  a  period  of  15 
plan  years  (20  plan  years  in  the  case  of  a  multiemployer 
plan),  and 

(iii)  separately,  with  respect  to  each  plan  year,  the  net 
gain  (if  any)  resulting  from  changes  in  actuarial  assump- 
tions used  under  the  plan,  over  a  period  of  30  plan  years. 

(C)  the  amount  of  the  waived  funding  deficiency  (within  the 
meaning  of  section  303(c))  for  the  plan  year,  and 

(D)  in  the  case  of  a  plan  year  for  which  the  accumulated  fund- 
ing deficiency  is  determined  under  the  funding  standard  account 
if  such  plan  year  follows  a  plan  year  for  which  such  deficiency  was 
determined  under  the  alternative  minimum  funding  standard,  the 
excess  (if  any)  of  any  debit  balance  in  the  funding  standard 
account  (determined  without  regard  to  this  subparagraph)  over 
any  debit  balance  in  the  alternative  minimum  funding  standard 
account. 

(4)  Under  regulations  prescribed  by  the  Secretary  of  the  Treasury, 
amounts  required  to  be  amortized  under  paragraph  (2)  or  paragraph 
(3) ,  as  the  case  may  be — 

(A)  may  be  combined  into  one  amount  under  such  para- 
graph to  be  amortized  over  a  period  determined  on  the  basis  of 
the  remaining  amortization  period  for  all  items  entering  into  such 
combined  amount,  and 
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(B)  may  be  offset  against  amounts  required  to  be  amortized 
under  the  other  such  paragraph,  with  the  resulting  amount  to  be 
amortized  over  a  period  determined  on  the  basis  of  the  remaining    88  stat.  870 
amortization  periods  for  all  items  entering  into  whichever  of  the    88  stat.  871 
two  amounts  being  offset  is  the  greater. 
(5)   The  funding  standard  account   (and  items  therein)   shall  be 
charged  or  credited  (as  determined  under  regulations  prescribed  by 
the  Secretary  of  the  Treasury)  with  interest  at  the  appropriate  rate 
consistent  with  the  rate  or  rates  of  interest  used  under  the  plan  to 
determine  costs. 

(c)(1)  For  purposes  of  this  part,  normal  costs,  accrued  liability, 
past  service  liabilities,  and  experience  gains  and  losses  shall  be  deter- 
mined under  the  funding  method  used  to  determine  costs  under  the 
plan. 

(2)  (A)  For  purposes  of  this  part,  the  value  of  the  plan's  assets 
shall  be  determined  on  the  basis  of  any  reasonable  actuarial  method 
of  valuation  which  takes  into  account  fair  market  value  and  which  is 
permitted  under  regulations  prescribed  by  the  Secretary  of  the 
Treasury. 

(B)  For  purposes  of  this  part,  the  value  of  a  bond  or  other  evidence 
of  indebtedness  which  is  not  in  default  as  to  principal  or  interest  may, 
at  the  election  of  the  plan  administrator,  be  determined  on  an  amor- 
tized basis  running  from  initial  cost  at  purchase  to  par  value  at 
maturity  or  earliest  call  date.  Any  election  under  this  subparagraph 
shall  be  made  at  such  time  and  in  such  manner  as  the  Secretary  of  the 
Treasury  shall  by  regulations  provide,  shall  apply  to  all  such  evi- 
dences of  indebtedness,  and  may  be  revoked  only  with  the  consent  of 
the  Secretary  of  the  Treasury. 

(3)  For  purposes  of  this  part,  all  costs,  liabilities,  rates  of  inter- 
est, and  other  factors  under  the  plan  shall  be  determined  on  the  basis 
of  actuarial  assumptions  and  methods  which,  in  the  aggregate,  are 
reasonable  (taking  into  account  the  experience  of  the  plan  and  reason- 
able expectations)  and  which,  in  combination,  offer  the  actuary's  best 
estimate  of  anticipated  experience  under  the  plan. 

(4)  For  purposes  of  this  section,  if — 

(A)  a  change  in  benefits  under  the  Social  Security  Act  or  in    42  use  1305. 
other  retirement  benefits  created  under  Federal  or  State  law.,  or 

(B)  a  change  in  the  definition  of  the  term  "wages"  under  sec- 
tion 3121  of  the  Internal  Revenue  Code  of  1954,  or  a  change  in    26  use  3121, 
the  amount  of  such  wages  taken  into  account  under  regulations 
prescribed  for  purposes  of  section  401  (a)(5)  of  the  Internal  Rev- 
enue Code  of  1954,  26  use  401. 

results  in  an  increase  or  decrease  in  accrued  liability  under  a  plan, 
such  increase  or  decrease  shall  be  treated  as  an  experience  loss  or  gain. 

(5)  If  the  funding  method  for  a  plan  is  changed,  the  new  funding 
method  shall  become  the  funding  method  used  to  determine  costs  and 
liabilities  under  the  plan  only  if  the  change  is  approved  by  the  Secre- 
tary of  the  Treasury.  If  the  plan  year  for  a  plan  is  changed,  the  new 
plan  year  shall  become  the  plan  year  for  the  plan  only  if  the  change 
is  approved  by  the  Secretary  of  the  Treasury. 

(6)  If,  as  of  the  close  of  a  plan  year,  a  plan  would  (without  regard 
to  this  paragraph)  have  an  accumulated  funding  deficiency  (deter- 
mined without  regard  to  the  alternative  minimum  funding  standard 
account  permitted  under  subsection  (g) )  in  excess  of  the  full  funding 
limitation — 

(A)  the  funding  standard  account  shall  be  credited  with  the 
amount  of  such  excess,  and 

(B)  all  amounts  described  in  paragraphs  (2),  (B),  (C),  and 
(D)  and  (3)  (B)  of  subsection  (b)  which  are  required  to  be  amor- 
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tized  shall  be  considered  fully  amortized  for  purposes  of  such 
"  >aragraphs. 

or  purposes  of  paragraph  (6).  the  term  "full  funding  limita- 
tion'* means  the  excess  ( if  any )  of — 

the  accrued  liability  I  including  normal  cost)  under  the 
plan  (determined  under  the  entry  age  normal  funding  method  if 
such  accrued  liability  cannot  be  directly  calculated  under  the 
funding  method  used  for  the  plan ) .  over 

(  K  |  the  lesser  of  the  fair  market  value  of  the  plan's  assets  or  the 
value  of  such  assets  determined  under  paragraph 

(8)  For  purposes  of  this  part,  any  amendment  applying  to  a  plan 
year  which — 

A  is  adopted  after  the  close  of  such  plan  year  but  no  later 
than  -2\2  months  after  the  close  of  the  plan  year  (or.  in  the  case 
of  a  multiemployer  plan,  no  later  than  2  years  after  the  close  of 
such  plan  year), 

( B  )  does  not  reduce  the  accrued  benefit  of  any  participant  deter- 
mined as  of  the  beginning  of  the  first  plan  year  to  which  the 
amendment  applies,  and 

does  not  reduce  the  accrued  benefit  of  any  participant  deter- 
mined as  of  the  time  of  adoption  except  to  the  extent  required  by 
the  circumstances, 
shall,  at  the  election  of  the  plan  administrator,  be  deemed  to  have  been 
made  on  the  first  day  of  such  plan  year.  Xo  amendment  described  in 
this  paragraph  which  reduces  the  accrued  benefits  of  any  participant 
shall  take  effect  unless  the  plan  administrator  files  a  notice  with  the 
Secretary  notifying  him  of  such  amendment  and  the  Secretary  has 
approved  such  amendment  or,  within  90  days  after  the  date  on  which 
such  notice  was  filed,  failed  to  disapprove  such  amendment.  Xo  amend- 
ment described  in  this  subsection  shall  be  approved  by  the  Secretary 
unless  he  determines  that  such  amendment  is  necessary  because  of  a 
substantial  business  hardship  (as  determined  under  section  303(b)  ) 
and  that  waiver  under  section  303(a)  is  unavailable  or  inadequate. 

(9)  For  purposes  of  this  part,  a  determination  of  experience  gains 
and  losses  and  a  valuation  of  the  plan's  liability  shall  be  made  i. 
frequently  than  once  every  3  years,  except  that  such  determination 
shall  be  made  more  frequently  to  the  extent  required  in  particular  cases 
under  regulations  prescribed  by  the  Secretary  of  the  Treasury. 

(10)  For  purposes  of  this  part,  any  contributions  for  a  plan  year 
made  by  an  employer  after  the  last  day  of  such  plan  year,  but  not  later 
than  2H  months  after  such  day,  shall  be  deemed  to  have  been  made 
on  such  last  day.  For  purposes  of  this  paragraph,  such  2V£  month 
period  may  be  extended  for  not  more  than  6  months  under  regulations 
prescribed  by  the  Secretary  of  the  Treasury. 

(d)  Cross  Reference. — For  alternative  amortization  method  for 
certain  multiemployer  plans  see  section  1013(d)  of  this  Act. 


VARIANCE    FROM    MINIMX/M    FUNDING    STANDARD 

29  use  1083.  Sec.  303.  (a)  If  an  employer,  or  in  the  case  of  a  multiemployer  plan. 

10  percent  or  more  of  the  number  of  employers  contributing  to  or 
under  the  plan  are  unable  to  satisfy  the  minimum  funding  standard 
for  a  plan  year  without  substantial  business  hardship  and  if  applica- 
tion of  the  standard  would  be  adverse  to  the  interests  of  plan  partici- 

Waiver.  pants  in  the  aggregate,  the  Secretary  of  the  Treasury  may  waive  the 

requirements  of  section  302(a)  for  such  year  with  respect  to  all  or 
any  portion  of  the  minimum  funding  standard  other  than  the  por- 
tion thereof  determined  under  section  302(b)  (2)  (C).  The  Secretary 
of  the  Treasury  shall  not  waive  the  minimum  funding  standard  with 
respect  to  a  plan  for  more  than  5  of  any  15  consecutive  plan  years. 


25-028  O  -  76  -  90  (Vol. 
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(b)  For  purposes  of  this  part,  the  factors  taken  into  account  in    Substantial 
determining  substantial  business  hardship  shall  include  (but  shall  not     business  hard, 
be  limited  to)  whether —  Tship. 

( 1 )  the  employer  is  operating  at  an  economic  loss,  \  68  stat.  87? 

(2)  there  is  substantial  unemployment  or  underemployment  in 
the  trade  or  business  and  in  the  industry  concerned, 

( 3 )  the  sales  and  profits  of  the  industry  concerned  are  depressed 
or  declining,  and 

(4)  it  is  reasonable  to  expect  that  the  plan  will  be  continued 
only  if  the  waiver  is  granted. 

(c)  For  purposes  of  this  part,  the  term  "waived  funding  defi- 
ciency" means  the  portion  of  the  minimum  funding  standard  (deter- 
mined without  regard  to  subsection  (b)  (3)  (C)  of  section  302)  for  a 
plan  year  waived  by  the  Secretary  of  the  Treasury  and  not  satisfied 
by  employer  contributions. 

(d)  Cross  Reference. — 

For  corresponding  duties  of  the  Secretary  of  the  Treasury  with  regard 
to  implementation  of  the  Internal  Revenue  Code  of  1954,  see  section 
412(d)  of  such  Code. 

EXTENSION    OF   AMORTIZATION    PERIODS 

Sec.  304.  (a)  The  period  of  years  required  to  amortize  any  unfunded  29  use  1084. 
liability  (described  in  any  clause  of  subsection  (b)  (2)  (B)  of  section 
302)  of  any  plan  may  be  extended  by  the  Secretary  for  a  period  of 
time  (not  in  excess  of  10  years)  if  lie  determines  that  such  exten- 
sion would  carry  out  the  purposes  of  this  Act  and  would  provide  ade- 
quate protection  for  participants  under  the  plan  and  their  beneficiaries 
and  if  he  determines  that  the  failure  to  permit  such  extension  would — 

( 1 )  result  in — 

(A)  a  substantial  risk  to  the  voluntary  continuation  of 
the  plan,  or 

(B)  a  substantial  curtailment  of  pension  benefit  levels 
or  employee  compensation,  and 

(2)  be  adverse  to  the  interests  of  plan  participants  in  the 
aggregate. 

(b)(1)  No  amendment  of  the  plan  which  inci'eases  the  liabilities 
of  the  plan  by  reason  of  any  increase  in  benefits,  any  change  in  the 
accrual  of  benefits,  or  any  change  in  the  rate  at  which  benefits  become 
nonforfeitable  under  the  plan  shall  be  adopted  if  a  waiver  under 
section  303(a)  or  an  extension  of  time  under  subsection  (a)  of  this 
section  is  in  effect  with  respect  to  the  plan,  or  if  a  plan  amendment 
described  in  section  302(c)(8)  has  been  made  at  any  time  in  the 
preceding  12  months  (24  months  in  the  case  of  a  multiemployer 
plan).  If  a  plan  is  amended  in  violation  of  the  preceding  sentence, 
any  such  waiver,  or  extension  of  time,  shall  not  apply  to  any  plan 
year  ending  on  or  after  the  date  on  which  such  amendment  is  adopted. 

(2)   Paragraph  (1)  shall  not  apply  to  any  plan  amendment  which —  Nonappiicabiiity, 

(A)  the  Secretary  determines  to  be  reasonable  and  which  pro- 
vides for  only  de  minimis  increases  in  the  liabilities  of  the  plan. 

(B)  only  repeals  an  amendment  described  in  section  302(c) 

(8)>or. 

(C)  is  required  as  a  condition  of  qualification  under  part  I 

of  subchapter  D,  of  chapter  1,  of  the  Internal  Revenue  Code  of 

1954.  Post,    pp.    959, 

ALTERNATIVE    MINIMtTM    FUNDING    STANDARD  964,    898,    924, 

979. 

Sec.  305.  (a)  A  plan  which  uses  a  funding  method  that  requires   26  use  401.. 
contributions  in  all  years  not  less  than  those  required  under  the    29  usc  1085. 
entry  age  normal  funding  method  may  maintain  an  alternative  mini- 
mum funding  standard  account  for  any  plan  year.  Such  account  shall 
be  credited  and  charged  solely  as  provided  in  this  section. 

(b)  For  a  plan  year  the  alternative  minimum  funding  standard   88  stat.  8 
accounts  shall  be—  a  a  stat.  874 
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(1)  charged  with  the  sum  of — 

(A)  the  lesser  of  normal  cost  under  the  funding  method 
used  under  the  plan  or  normal  cost  determined  under  the 
unit  credit  method, 

(B)  the  excess,  if  any,  of  the  present  value  of  accrued 
benefits  under  the  plan  over  the  fair  market  value  of  the 
assets,  and 

(C)  an  amount  equal  to  the  excess,  if  any,  of  credits  to 
the  alternative  minimum  funding  standard  account  for  all 
prior  plan  years  over  charges  to  such  account  for  all  such 
years,  and 

(2)  credited  with  the  amount  considered  contributed  by  the 
employer  to  or  under  the  plan  (within  the  meaning  of  section 
302(c)  (10) )  for  the  plan  year. 

(c)  The  alternative  minimum  funding  standard  account  (and  items 
therein)  shall  be  charged  or  credited  with  interest  in  the  manner  pro- 
vided under  section  302(b)  (5)  with  respect  to  the  funding  standard 
account. 

EFFECTIVF.   DATES 

29  use  1086,  Sec.  306.   (a)   Except  as  otherwise  provided  in  this  section,  this 

part  shall  apply  in  the  case  of  plan  years  beginning  after  the  date  of 
the  enactment  of  this  Act. 

(b)  Except  as  otherwise  provided  in  subsections  (c)  and  (d),  in 
the  case  of  a  plan  in  existence  on  January  1,  1974,  this  part  shall 
apply  in  the  case  of  plan  years  beginning  after  December  31,  1975. 

(c)  (1)  In  the  case  of  a  plan  maintained  on  January  1,  1974,  pur- 
suant to  one  or  more  agreements  which  the  Secretary  finds  to  be 
collective  bargaining  agreements  between  employee  representatives 
and  one  or  more  employers,  this  part  shall  apply  only  with  respect  to 
plan  years  beginning  after  the  earlier  of  the  date  specified  in  sub- 
paragraph (A)  or  (B)  of  section  211(c)  (1). 

(2)  This  subsection  shall  apply  with  respect  to  a  plan  if  (and  only 
if)  the  application  of  this  subsection  results  in  a  later  effective  date 
for  this  part  than  the  effective  date  required  by  subsection  (b). 

(d)  In  the  case  of  a  plan  the  administrator  of  which  elects  under 
Post,  p.  934.       section  1017(d)  of  this  Act  to  have  the  provisions  of  the  Internal 

Revenue  Code  of  1954  relating  to  participation,  vesting,  funding,  and 
form  of  benefit  to  apply  to  a  plan  year  and  to  all  subsequent  plan 
years,  this  part  shall  apply  to  plan  years  beginning  on  the  earlier  of 
the  first  plan  year  to  which  such  election  applies  or  the  first  plan 
year  determined  under  subsections  (a),  (b),  and  (c)  of  this  section. 

(e)  In  the  case  of  a  plan  maintained  by  a  labor  organization  which 
is  exempt  from  tax  under  section  501(c)  (5)  of  the  Internal  Revenue 

26  use  501,  Code  of  1954  exclusively  for  the  benefit  of  its  employees  and  their 

beneficiaries,  this  part  shall  be  applied  by  substituting  for  the  term 
"December  31,  1975"  in  subsection  (b),  the  earlier  of — 

(1)  the  date  on  which  the  second  convention  of  such  labor 
organization  held  after  the  date  of  the  enactment  of  this  Act 
ends,  or 

(2)  December  31,  1980, 

but  in  no  event  shall  a  date  earlier  than  the  later  of  December  31, 1975, 
or  the  date  determined  under  subsection  (c)  be  substituted. 

Part  4 — Fiduciary  Responsibility 


29  use  1101.  Sec.  401.  (a)  This  part  shall  apply  to  any  employee  benefit  plan 

83  stat.  874        described  in  section  4(a)    (and  not  exempted  under  section  4(b)), 
88  stat.  875        other  than— 
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(1)  a  plan  which  is  unfunded  and  is  maintained  by  an 
employer  primarily  for  the  purpose  of  providing  deferred  com- 
pensation for  a  select  group  oi  management  or  highly  compensated 
employees ;  or 

(2)  any  agreement  described  in  section  736  of  the  Internal 

Revenue  Code  of  1954,  which  provides  payments  to  a  retired    26  use  736. 
partner  or  deceased  partner  or  a  deceased  partner's  successor  in 
interest, 
(b)  For  purposes  of  this  part : 

(1)  In  the  case  of  a  plan  which  invests  in  any  security  issued 
by  an  investment  company  registered  under  the  Investment  Com- 
pany Act  of  1940,  the  assets  of  such  plan  shall  be  deemed  to    15  use  80a-5i. 
include  such  security  but  shall  not,  solely  by  reason  of  such  invest- 
ment, be  deemed  to  include  any  assets  of  such  investment  company. 

(2)  In  the  case  of  a  plan  to  which  a  guaranteed  benefit  policy 
is  issued  by  an  insurer,  the  assets  of  suchplan  shall  be  deemed  to 
include  such  policy,  but  shall  not,  solely  by  reason  of  the  issuance 
of  such  policy,  be  deemed  to  include  any  assets  of  such  insurer. 
For  purposes  of  this  paragraph  : 

(A)  The  term  "insurer"  means  an  insurance  company, 
insurance  service,  or  insurance  organization,  qualified  to  do 
business  in  a  State. 

(B)  The  term  "guaranteed  benefit  policy"  means  an  insur- 
ance policy  or  contract  to  the  extent  that  such  policy  or  con- 
tract provides  for  benefits  the  amount  of  which  is  guaranteed 
by  the  insurer.  Such  term  includes  any  surplus  in  a  separate 
account,  but  excludes  any  other  portion  of  a  separate  account. 


"Insurer*" 


"Guaranteed 
benefit  policy. 


ESTABLISHMENT    OF    PLAN 

Sec.  402.  (a)  (1)  Every  employee  benefit  plan  shall  be  established    29  use  1102, 
and  maintained  pursuant  to  a  written  instrument.  Such  instrument 
shall  provide  for  one  or  more  named  fiduciaries  who  jointly  or  sev- 
erally shall  have  authority  to  control  and  manage  the  operation  and 
administration  of  the  plan. 

(2)  For  purposes  of  this  title,  the  term  "named  fiduciary"  means    "Named  fi- 
a  fiduciary  who  is  named  in  the  plan  instrument,  or  who,  pursuant  to  a    duciary»" 
procedure  specified  in  the  plan,  is  identified  as  a  fiduciary  (A)  by  a 
person  who  is  an  employer  or  employee  organization  with  respect  to 
the  plan  or  (B)  by  such  an  employer  and  such  an  employee  organiza- 
tion acting  jointly. 

(b)  Every  employee  benefit  plan  shall — 

(1)  provide  a  procedure  for  establishing  and  carrying  out  a 
funding  policy  and  method  consistent  with  the  objectives  of  the 
plan  and  the  requirements  of  this  title, 

(2)  describe  any  procedure  under  the  plan  for  the  allocation 
of  responsibilities  for  the  operation  and  administration  of  the 
plan  (including  any  procedure  described  in  section  405  (c)(1)), 

(3)  provide  a  procedure  for  amending  such  plan,  and  for  iden- 
tifying the  persons  who  have  authority  to  amend  the  plan,  and 

(4)  specify  the  basis  on  which  payments  are  made  to  and  from 
the  plan. 

(c)  Any  employee  benefit  plan  may  provide — 

( 1 )  that  any  person  or  group  of  persons  may  serve  in  more  than 
one  fiduciary  capacity  with  respect  to  the  plan  (including  service 
both  as  trustee  and  administrator)  ; 

(2)  that  a  named  fiduciary,  or  a  fiduciary  designated  by  a  named 
fiduciary  pursuant  to  a  plan  procedure  described  in  section  405 
(c)  (1),  may  employ  one  or  more  persons  to  render  advice  with 
regard  to  any  responsibility  such  fiduciary  has  under  the  plan ;  or 
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(3)  that  a  person  who  is  a  named  fiduciary  with  respect  to  con- 
trol or  management  of  the  assets  of  the  plan  may  appoint  an 
investment  manager  or  managers  to  manage  (including  the  power 
to  acquire  and  dispose  of)  any  assets  of  a  plan. 

ESTABLISHMENT   OF   TRUST 

29  use  1103.  Sec.  403.  (a)    Except  as  provided  in  subsection  (b),  all  assets  of  an 

employee  benefit  plan  shall  be  held  in  trust  by  one  or  more  trustees. 
Such  trustee  or  trustees  shall  be  either  named  in  the  trust  instrument 
or  in  the  plan  instrument  described  in  section  402(a)  or  appointed  by 
a  person  who  is  a  named  fiduciary,  and  upon  acceptance  of  being  named 
or  appointed,  the  trustee  or  trustees  shall  have  exclusive  authority  and 
discretion  to  manage  and  control  the  assets  of  the  plan,  except  to  the 
extent  that — 

(1)  the  plan  expressly  provides  that  the  trustee  or  trustees  are 
subject  to  the  direction  of  a  named  fiduciary  who  is  not  a  trustee, 
in  which  case  the  trustees  shall  be  subject  to  proper  directions  of 
such  fiduciary  which  are  made  in  accordance  with  the  terms  of 
the  plan  and  which  are  not  contrary  to  this  title,  or 

(2)  authority  to  manage,  acquire,  or  dispose  of  assets  of  the 
plan  is  delegated  to  one  or  more  investment  managers  pursuant  to 
section  402(c)  (3). 

(b)  The  requirements  of  subsection  (a)  of  this  section  shall  not 
apply— 

(1)  to  any  assets  of  a  plan  which  consist  of  insurance  contracts 
or  policies  issued  by  an  insurance  company  qualified  to  do  busi- 
ness in  a  State ; 

(2)  to  any  assets  of  such  an  insurance  company  or  any  assets 
of  a  plan  which  are  held  by  such  an  insurance  company ; 

(3)  to  a  plan — 

(i)  some  or  all  of  the  participants  of  which  are  employees 
described  in  section  401(c)  (1)  of  the  Internal  Revenue  Code 
26  use  401.  of  1954 ;  or 

(ii)  which  consists  of  one  or  more  individual  retirement 
accounts  described  in  section  408  of  the  Internal  Revenue 
Post,  p.  959.  Code  of  1954,  to  the  extent  that  such  plan's  assets  are  held  in 

one  or  more  custodial   accounts  which  qualify  under  sec- 
tion 401(f)  or  408(h)  of  such  Code,  whichever  is  applicable ; 

(4)  to  a  plan  which  the  Secretary  exempts  from  the  require- 
ment of  subsection  (a)  and  which  is  not  subject  to  any  of  the 
following  provisions  of  this  Act — 

(A)  part  2  of  this  subtitle, 

(B)  part  3  of  this  subtitle,  or 

(C)  title  IV  of  this  Act ;  or 

(5)  to  a  contract  established  and  maintained  under  section  403 
Post,  p.  986.                 (b)  of  the  Internal  Revenue  Code  of  1954  to  the  extent  that  the 

assets  of  the  contract  are  held  in  one  or  more  custodial  accounts 
Post,  p.  940.  pursuant  to  section  403(b)  (7)  of  such  Code. 

(c)(1)  Except  as  provided  in  paragraph  (2)  or  (3)  or  subsection 
Post,  pp.  102 1,  (d) ,  or  under  section  4042  and  4044  (relating  to  termination  of  insured 
1025#  plans),  the  assets  of  a  plan  shall  never  inure  to  the  benefit  of  any 

employer  and  shall  be  held  for  the  exclusive  purposes  of  providing 
benefits  to  participants  in  the  plan  and  their  beneficiaries  and  defray- 
ing reasonable  expenses  of  administering  the  plan. 

(2)  (A)  In  the  case  of  a  contribution  which  is  made  by  an  employer 
by  a  mistake  of  fact,  paragraph  (1)  shall  not  prohibit  the  return  of 
such  contribution  to  the  employer  within  one  year  after  the  payment 
of  the  contribution. 
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(B)  If  a  contribution  is  conditioned  on  qualification  of  the  plan 
under  section  401,  403(a),  or  405(a)  of  the  Internal  Revenue  Code  of 

1954,  and  if  the  plan  does  not  qualify,  then  paragraph  (1)  shall  not    26  use  401, 
prohibit  the  return  of  such  contribution  to  the  employer  within  one    403,  405. 
year  after  the  date  of  denial  of  qualification  of  the  plan. 

(C)  If  a  contribution  is  conditioned  upon  the  deductibility  of  the 
contribution  under  section  404  of  the  Internal  Revenue  Code  of  1954,    Post,  p.  921. 
then,  to  the  extent  the  deduction  is  disallowed,  paragraph  (1)  shall 

not  prohibit  the  return  to  the  employer  of  such  contribution  (to  the 
extent  disallowed)  within  one  year  after  the  disallowance  of  the 
deduction. 

(3)  In  the  case  of  a  contribution  which  would  otherwise  be  an  excess 
contribution  (as  defined  in  section  4972(b)  of  the  Internal  Revenue 
Code  of  1954)  paragraph  (1)  shall  not  prohibit  a  correcting  distribu-  Post,  p.  955. 
tion  with  respect  to  such  contribution  from  the  plan  to  the  employer 
to  the  extent  permitted  in  such  section  to  avoid  payment  of  an  excise 
tax  on  excess  contributions  under  such  section. 

(d)  (1)  Upon  termination  of  a  pension  plan  to  which  section  4021 
does  not  apply  at  the  time  of  termination  and  to  which  this  part 
applies  (other  than  a  plan  to  which  no  employer  contributions  have 
been  made)  the  assets  of  the  plan  shall  be  allocated  in  accordance  with 
the  provisions  of  section  4044  of  this  Act,  except  as  otherwise  provided  Post,  p.  1025. 
in  regulations  of  the  Secretary. 

(2)  The  assets  of  a  welfare  plan  which  terminates  shall  be  dis- 
tributed in  accordance  with  the  terms  of  the  plan,  except  as  otherwise 
provided  in  regulations  of  the  Secretary. 

FIDUCIARY   DUTIES 

Sec.  404.  (a)  (1)  Subject  to  sections  403  (c)  and  (d) ,  4042,  and  4044,  29  use  1104. 

a  fiduciary  shall  discharge  his  duties  with  respect  to  a  plan  solely  in  Ante,  p.  876; 

the  interest  of  the  participants  and  beneficiaries  and —  Post,  pp.  93, 

(A)  for  the  exclusive  purpose  of:  197~-,921* 
(i)  providing  benefits  to  participants  and  their  benefici-  1025. 

aries;  and 

(ii)   defraying  reasonable  expenses  of  administering  the 
plan; 

(B)  with  the  care,  skill,  prudence,  and  diligence  under  the 
circumstances  then  prevailing  that  a  prudent  man  acting  in  a  like 
capacity  and  familiar  with  such  matters  would  use  in  the  conduct 
of  an  enterprise  of  a  like  character  and  with  like  aims : 

.(C)  by  diversifying  the  investments  of  the  plan  so  as  to 
minimize  the  risk  of  large  losses,  unless  under  the  circumstances 
it  is  clearly  prudent  not  to  do  so ;  and 

(D)   in  accordance  with  the  documents  and  instruments  gov- 
erning the  plan  insofar  as  such  documents  and  instruments  are 
consistent  with  the  provisions  of  this  title. 
(2)  In  the  case  of  an  eligible  individual  account  plan  (as  defined  in 
section  407(d)  (3)),  the  diversification  requirement  of  paragraph  (1) 
(C)  and  the  prudence  requirement  (only  to  the  extent  that  it  requires 
diversification)  of  paragraph  (1)  (B)  is  not  violated  by  acquisition 
or    holding    of    qualifying   employer   real    property    or   qualifying 
employer  securities  (as  defined  in  section  407(d)  (4)  and  (5)). 

(b)  Except  as  authorized  by  the  Secretary  by  regulation,  no  fidu- 
ciary may  maintain  the  indicia  of  ownership  of  any  assets  of  a  plan 
outside  the  jurisdiction  of  the  district  courts  of  the  United  States. 

(c)  In  the  case  of  a  pension  plan  which  provides  for  individual 
accounts  and  permits  a  participant  or  beneficiary  to  exercise  control 
over  assets  in  his  account,  if  a  participant  or  beneficiary  exercises  con- 


STAT.   878 


488 

Pub.  Law  93-406  -   50  -  September  2,   1974 


trol  over  the  assets  in  his  account  (as  determined  under  regulations 
of  the  Secretary)  — 

(1)  such  participant  or  beneficiary  shall  not  be  deemed  to  be  a 
fiduciary  by  reason  of  such  exercise,  and 

no  person  who  is  otherwise  a  fiduciary  shall  be  liable  under 
this  part  for  any  loss,  or  by  reason  of  any  breach,  which  results 
from  such  participant's  or  beneficiary's  exercise  of  control. 

LIABILITY    FOR   BREACH    BY    CO-FIDUCIARY 

1105.  405.  (a)  In  addition  to  any  liability  which  he  may  have  under 

any  other  provision  of  this  part.'  a  fiduciary  with  respect  to  a  plan 
shall  be  liable  for  a  breach  of  fiduciary  responsibility  of  another  fidu- 
ciary with  respect  to  the  same  plan  in  the  following  circumstances: 

(1)  if  he  participates  knowingly  in,  or  knowingly  undertakes 
to  conceal,  an  act  or  omission  of  such  other  fiduciary,  knowing 
such  act  or  omission  is  a  breach : 

(2)  if,  by  his  failure  to  comply  with  section  404(a)  (1)  in  the 
administration  of  his  specific  responsibilities  which  give  rise  to 
his  status  as  a  fiduciary,  he  has  enabled  such  other  fiduciary  to 
commit  a  breach ;  or 

(3)  if  he  has  knowledge  of  a  breach  by  such  other  fiduciary, 
unless  he  makes  reasonable  efforts  under  the  circumstances  to 
remedy  the  breach. 

(b)(1)  Except  as  otherwise  provided  in  subsection  (d)  and  in 
section  403(a)  (1)  and  (2),  if  the  assets  of  a  plan  are  held  by  two 
or  more  trustees — 

(A)  each  shall  use  reasonable  care  to  prevent  a  co-trustee  from 
committing  a  breach:  and 

(B)  they  shall  jointly  manage  and  control  the  assets  of  the 
plan,  except  that  nothing  in  this  subparagraph  (B)  shall  pre- 
clude any  agreement,  authorized  by  the  trust  instrument,  allo- 
cating specific  responsibilities,  obligations,  or  duties  among 
trustees,  in  which  event  a  trustee  to  whom  certain  responsibilities. 
obligations,  or  duties  have  not  been  allocated  shall  not  be  liable 
by  reason  of  this  subparagraph  (B)  either  individually  or  as  a 
trustee  for  any  loss  resulting  to  the  plan  arising  from  the  acts  or 
omissions  on  the  part  of  another  trustee  to  whom  such  responsi- 
bilities, obligations,  or  duties  have  been  allocated. 

(2)  Nothing  in  this  subsection  shall  limit  any  liability  that  a  fidu- 
ciary may  have  under  subsection  (a)  or  any  other  provision  of  this 
part. 

(3)  (A)  In  the  case  of  a  plan  the  assets  of  which  are  held  in  more 
than  one  trust,  a  trustee  shall  not  be  liable  under  paragraph  (1) 
except  with  respect  to  an  act  or  omission  of  a  trustee  of  a  trust  of 
which  he  is  a  trustee. 

(B)  No  trustee  shall  be  liable  under  this  subsection  for  following 
instructions  referred  to  in  section  403(a)(1). 

(c)(1)  The  instrument  under  which  a  plan  is  maintained  may 
expressly  provide  for  procedures  (A)  for  allocating  fiduciary  respon- 
sibilities (other  than  trustee  responsibilities)  among  named  fiduciaries, 
and  (B)  for  named  fiduciaries  to  designate  persons  other  than  named 
fiduciaries  to  carry  out  fiduciary  responsibilities  (other  than  trustee 
responsibilities)  under  the  plan* 

(2)  If  a  plan  expressly  provides  for  a  procedure  described  in  para- 
graph (1) ,  and  pursuant  to  such  procedure  any  fiduciary  responsibility 
of  a  named  fiduciary  is  allocated  to  any  person,  or  a  person  is  desig- 
nated to  carry  out  any  such  responsibility,  then  such  named  fiduciary 
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shall  not  be  liable  for  an  act  or  omission  of  such  person  in  carrying 
out  such  responsibility  except  to  the  extent  that— 

(A)  the  named  fiduciary  violated  section  404(a)  (1)  — 
(i)   with  respect  to  such  allocation  or  designation, 
(ii)  with  respect  to  the  establishment  or  implementation 

of  the  procedure  under  paragraph  (1).  or 

(iii)  in  continuing  the  allocation  or  designation;  or 

(B)  the  named  fiduciary  would  otherwise  be  liable  in  accord- 
ance with  subsection    (a). 

(3)  For  purposes  of  this  subsection,  the  term  "trustee  responsibility 
means  anv  responsibility  provided  in  the  plan's  trust  instrument  i  if 
any)  to  manage  or  control  the  assets  of  the  plan,  other  than  a  power 
under  the  trust  instrument  of  a  named  fiduciary  to  appoint  an  invest- 
ment manager  in  accordance  with  section  402(c)  (3). 

(d)  (1)  If  an  investment  manager  or  managers  have  been  appointed 
under  section  402(c)(3).  then,  notwithstanding  subsections  (a)  (2) 
and  (3)  and  subsection  (b).  no  trustee  shall  be  liable  for  the  acts  or 
omissions  of  such  investment  manager  or  managers,  or  be  under  an 
obligation  to  invest  or  otherwise  manage  any  asset  of  the  plan  which 
is  subject  to  the  management  of  such  investment  manager. 

(2)  Nothing  in  this  subsection  shall  relieve  any  trustee  of  any  liabil- 
ity under  this  part  for  any  act  of  such  trustee. 

PROHIBITED   TRANSACTIONS 

Sec.  406.  (a)  Except  as  provided  in  section  408:  29  use  1106, 

(1)  A  fiduciary  with  respect  to  a  plan  shall  not  cause  the  plan 
to  engage  in  a  transaction,  if  he  knows  or  should  know  that  such 
transaction  constitutes  a  direct  or  indirect — 

(A)  sale  or  exchange,  or  leasing,  of  any  property  between 
the  plan  and  a  party  in  interest ; 

(B)  lending  of  money  or  other  extension  of  credit  between 
the  plan  and  a  party  in  interest; 

(C)  furnishing  of  goods,  services,  or  facilities  between  the 
plan  and  a  party  in  interest; 

(D)  transfer  to,  or  use  by  or  for  the  benefit  of.  a  party  in 
interest,  of  any  assets  of  the  plan;  or 

(E)  acquisition,  on  behalf  of  the  plan,  of  any  employer 
security  or  employer  real  propertv  in  violation  of  section 
407(a). 

(2)  No  fiduciary  who  has  authority  or  discretion  to  control  or 
manage  the  assets  of  a  plan  shall  permit  the  plan  to  hold  any 
employer  security  or  employer  real  property  if  he  knows  or 
should  know  that  holding  such  security  or  real  property  violates 
section  407(a). 

(b)  A  fiduciary  with  respect  to  a  plan  shall  not — 

(1)  deal  with  the  assets  of  the  plan  in  his  own  interest  or  for 
his  own  account, 

(2)  in  his  individual  or  in  any  other  capacity  act  in  any  trans- 
action involving  the  plan  on  behalf  of  a  party  (or  represent  a 
party )  whose  interests  are  adverse  to  the  interests  of  the  plan  or 
the  interests  of  its  participants  or  beneficiaries,  or 

(3)  receive  any  consideration  for  his  own  personal  account 
from  any  party  dealing  with  such  plan  in  connection  with  a  trans- 
action involving  the  assets  of  the  plan. 

(c)  A  transfer  of  real  or  personal  property  by  a  party  in  interest  to 
a  plan  shall  be  treated  as  a  sale  or  exchange  if  the  property  is  sub- 
ject to  a  mortgage  or  similar  lien  which  the  plan  assumes  or  if  it  is 
subject  to  a  mortgage  or  similar  lien  which  a  party-in-interest  placed 
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on  the  property  within  the  10-year  period  ending  on  the  date  of  the 
transfer. 

10  PERCENT  LIMITATION  WITH  RESPECT  TO  ACQUISITION  AND  HOLDING  OF 
EMPLOYER  SECURITIES  AND  EMPLOYER  REAL  PROPERTY  BY  CERTAIN  PLANS 

29  use  1107.  Sec.  407.  (a)  Except  as  otherwise  provided  in  this  section  and  sec- 

tion 414: 

( 1 )  A  plan  may  not  acquire  or  hold — 

(A)  any  employer  security   which   is  not  a  qualifying 
employer  security,  or 

(B)  any  employer  real  property  which  is  not  qualifying 
employer  real  property. 

(2)  A  plan  may  not  acquire  any  qualifying  employer  security 
or  qualifying  employer  real  property,  if  immediately  after  such 
acquisition  the  aggregate  fair  market  value  of  employer  securities 
and  employer  real  property  held  by  the  plan  exceeds  10  percent 
of  the  fair  market  value  of  the  assets  of  the  plan. 

(3)  (A)  After  December  31,  1984,  a  plan  may  not  hold  any 
qualifying  employer  securities  or  qualifying  employer  real  prop- 
erty (or  both)  to  the  extent  that  the  aggregate  fair  market  value 
of  such  securities  and  property  determined  on  December  31, 1984, 
exceeds  10  percent  of  the  greater  of — 

(i)  the  fair  market  value  of  the  assets  of  the  plan,  deter- 
mined on  December  31, 1984,  or 

(ii)  the  fair  market  value  of  the  assets  of  the  plan  deter- 
mined on  January  1, 1975. 
(H)  Subparagraph  (A)  of  this  paragraph  shall  not  apply  to 
any  plan  which  on  any  date  after  December  31,  1974;  and  before 
January  1,  1985,  did  not  hold  employer  securities  or  employer 
real  property  (or  both)  the  aggregate  fair  market  value  of  which 
determined  on  such  date  exceeded  10  percent  of  the  greater  of 

(i)  the  fair  market  value  of  the  assets  of  the  plan,  deter- 
mined on  such  date,  or 

(ii)  the  fair  market  value  of  the  assets  of  the  plan  deter- 
mined on  January  1, 1975. 

(4)  (A)  After  December  31,  1979,  a  plan  may  not  hold  any 
employer  securities  or  employer  real  property  in  excess  of  the 
amount  specified  in  regulations  under  subparagraph  (B).  This 
subparagraph  shall  not  apply  to  a  plan  after  the  earliest  date 
after  December  31,  1974,  on  which  it  complies  with  such  regula- 
tions. 

Regulations.  (B)  Not  later  than  December  31,  1976,  the  Secretary  shall  pre- 

scribe regulations  which  shall  have  the  effect  of  requiring  that 
a  plan  divest  itself  of  50  percent  of  the  holdings  of  employer 
securities  and  employer  real  property  which  the  plan  would  be 
required  to  divest  before  January  1,  1985,  under  paragraph  (2) 
or  subsection  (c)  (whichever  is  applicable) . 
(b)  (1)  Subsection  (a)  of  this  section  shall  not  apply  to  any  acquisi- 
tion  or   holding   of   qualifying   employer   securities   or    qualifying 
employer  real  property  by  an  eligible  individual  account  plan. 
(2)  Cross  References. — 

(A)  For  exemption  from  diversification  requirements  for  holding  of 
qualifying  employer  securities  and  qualifying  employer  real  property 
by  eligible  individual  account  plans,  see  section  404(a)(2). 

(B)  For  exemption  from  prohibited  transactions  for  certain  acqui- 
sitions of  qualifying  employer  securities  and  qualifying  employer  real 
property  which  are  not  in  violation  of  10  percent  limitation,  see  section 
408(e). 

(C)  For  transitional  rules  respecting  securities  or  real  property  sub- 
ject to  binding  contracts  in  effect  on  June  30,  1974,  see  section  414(c). 
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(c)  (1)  A  plan  which  makes  the  election,  under  paragraph  (3)  shall 
be  treated  as  satisfying  the  requirement  of  subsection  (a)  (3)  if  and 
only  if  employer  securities  held  on  any  date  after  December  31,  1974 
and  before  January  1,  1985  have  a  fair  market  value,  determined  as  of 
December  31,  1974,  not  in  excess  of  10  percent  of  the  lesser  of — 

(A)  the  fair  market  value  of  the  assets  of  the  plan  determined 
on  such  date  (disregarding  any  portion  of  the  fair  market  value 
of  employer  securities  which  is  attributable  to  appreciation  of 
such  securities  after  December  31,  1974)  but  not  less  than  the  fair 
market  value  of  plan  assets  on  January  1, 1975,  or 

(B)  an  amount  equal  to  the  sum  of  (i)  the  total  amount  of  the 
contributions  to  the  plan  received  after  December  31,  1974,  and 
prior  to  such  date,  plus  (ii)  the  fair  market  value  of  the  assets 
of  the  plan,  determined  on  January  1, 1975. 

(2)  For  purposes  of  this  subsection,  in  the  case  of  an  employer 
security  held  by  a  plan  after  January  1,  1975,  the  ownership  of  which 
is  derived  from  ownership  of  employer  securities  held  by  the  plan 
on  January  1,  1975,  or  from  the  exercise  of  rights  derived  from  such 
ownership,  the  value  of  such  security  held  after  January  1,  1975,  shall 
be  based  on  the  value  as  of  January  1,  1975,  of  the  security  from  which 
ownership  was  derived.  The  Secretary  shall  prescribe  regulations  to 
carry  out  this  paragraph. 

(3)  An  election  under  this  paragraph  may  not  be  made  after  Decem- 
ber 31,  1975.  Such  an  election  shall  be  made  in  accordance  with  regu- 
lations prescribed  by  the  Secretary,  and  shall  be  irrevocable.  A  plan 
may  maKe  an  election  under  this  paragraph  only  if  on  January  1, 1975, 
the  plan  holds  no  employer  real  property.  After  such  election  and 
before  January  1,  1985  the  plan  may  not  acquire  any  employer  real 
property. 

(d)  For  purposes  of  this  section —  Definitions, 

(1)  The  term  "employer  security"  means  a  security  issued  by  an 
employer  of  employees  covered  by  the  plan,  or  by  an  affiliate  of 
such  employer.  A  contract  to  which  section  408(b)(5)  applies 
shall  not  be  treated  as  a  security  for  purposes  of  this  section. 

(2)  The  term  "employer  real  property"  means  real  property 
(and  related  personal  property)  which  is  leased  to  an  employer  of 
employees  covered  by  the  plan,  or  to  an  affiliate  of  such  employer. 
For  purposes  of  determining  the  time  at  which  a  plan  acquires 
employer  real  property  for  purposes  of  this  section,  such  prop- 
erty shall  be  deemed  to  be  acquired  by  the  plan  on  the  date  on 
which  the  plan  acquires  the  property  or  on  the  date  on  which  the 
lease  to  the  employer  (or  affiliate)  is  entered  into,  whichever  is 
later. 

(3)  (A)  The  term  "eligible  individual  account  plan"  means  an 
individual  account  plan  which  is  (i)  a  profit-sharing,  stock  bonus, 
thrift,  or  savings  plan;  (ii)  an  employee  stock  ownership  plan; 
or  (iii)  a  money  purchase  plan  which  was  in  existence  on  the  date 
of  enactment  of  this  Act  and  which  on  such  date  invested  primar- 
ily in  qualifying  employer  securities.  Such  term  excludes  an  indi- 
vidual retirement  account  or  annuity  described  in  section  408  of 

the  Internal  Revenue  Code  of  1954.    "  Post,  p.  959 . 

(B)  Notwithstanding  subparagraph  (A),  a  plan  shall  be 
treated  as  an  eligible  individual  account  plan  with  respect  to  the 
acquisition  or  holding  of  qualifying  employer  real  property  or 
qualifying  employer  securities  only  if  such  "plan  explicitly  pro- 
vides for  acquisition  and  holding  of  qualifying  employer  securi- 
ties or  qualifying  employer  real  property  (as  the  case  may  be). 
In  the  case  of  a  plan  in  existence  on  the  date  of  enactment  of  this 
Act,  this  subparagraph  shall  not  take  effect  until  January  1, 1976. 
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(4)  The  term  "qualifying  employer  real  property"  means  par- 
cels of  employer  real  property — 

(A)  if  a  substantial  number  of  the  parcels  are  dispersed 
geographically ; 

(B)  if  each  parcel  of  real  property  and  the  improvements 
thereon  are  suitable  (or  adaptable  without  excessive  cost)  for 
more  than  one  use ; 

(C)  even  if  all  of  such  real  property  is  leased  to  one  lessee 
(which  may  be  an  employer,  or  an  affiliate  of  an  employer)  ; 
and 

(D)  'if  the  acquisition  and  retention  of  such  property  com- 
ply with  the  provisions  of  this  part  (other  than  section  404 
(a)  (1)  (B)  to  the  extent  it  requires  diversification,  and  sec- 
tions 404(a)  (1)  (C),  406,  and  subsection  (a)  of  this  section). 

(5)  The  term  "qualifying  employer  security"  means  an 
employer  security  which  is  stock  or  a  marketable  obligation  (as 
defined  in  subsection  (e) ) . 

(6)  The  term  "employee  stock  ownership  plan"  means  an  indi- 
vidual account  plan — 

(A)  which  is  a  stock  bonus  plan  which  is  qualified,  or  a 
stock  bonus  plan  and  money  purchase  both  of  which  are 
qualified,  under  section  401  of  the  Internal  Revenue  Code 
of  1954,  and  which  is  designed  to  invest  primarily  in  qualify- 
ing employee  securities,  and 

(B)  which  meets  such  other  requirements  as  the  Secretary 
of  the  Treasury  may  prescribe  by  regulation. 

(7)  A  corporation  is  an  affiliate  of  an  employer  if  it  is  a  member 
of  any  controlled  group  of  corporations  (as  defined  in  section 
1563(a)  of  the  Internal  Revenue  Code  of  1954,  except  that  "appli- 
cable percentage"  shall  be  substituted  for  "80  percent"  wherever 
the  latter  percentage  appears  in  such  section)  of  which  the 
employer  who  maintains  the  plan  is  a  member.  For  purposes  of  the 
preceding  sentence,  the  term  "applicable  percentage"  means  50 
percent,  or  such  lower  percentage  as  the  Secretary  may  prescribe 
1>3T  regulation.  A  person  other  than  a  corporation  shall  be  treated 
as  an  affiliate  of  an  employer  to  the  extent  provided  in  regulations 
of  the  Secretary.  An  employer  which  is  a  person  other  than  a 
corporation  shall  be  treated  as  affiliated  with  another  person  to 
the  extent  provided  by  regulations  of  the  Secretary.  Regulations 
under  this  paragraph  shall  be  prescribed  only  after  consultation 
and  coordination  with  the  Secretary  of  the  Treasury. 

(&)   The  Secretary  may  prescribe  regulations  specifying  the 
extent  to  which  conversions,  splits,  the  exercise  of  rights,  and 
similar  transactions  are  not  treated  as  acquisitions, 
(e)   For  purposes  of  subsection  (d)(5),  the  term  "marketable  obliga- 
tion" means  a  bond,  debenture,  note,  or  certificate,  or  other  evidence 
of  indebtedness  (hereinafter  in  this  subsection  referred  to  as  "obliga- 
tion") if— 

( 1 )   such  obligation  is  acquired — 

(A)  on  the  market,  either  (i)  at  the  price  of  the  obligation 
prevailing  on  a  notional  securities  exchange  which  is  regis- 
tered with  the  Securities  and  Exchange  Commission,  or  (ii) 
if  the  obligation  is  not  traded  on  such  a  national  securities 
exchange,  at  a  price  not  less  favorable  to  the  plan  than  the 
offering  price  for  the  obligation  as  established  by  current  bid 
and  asked  prices  quoted  by  persons  independent  of  the  iss"er ; 

(B)  from  an  underwriter,  at  a  price  (i)  not  in  excess  of  the 
public  offering  price  for  the  obligation  as  set  forth  in  a 
prospectus  or  offering  circular  filed  with  the  Securities  and 
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Exchange  Commission,  and  (ii)  at  which  a  substantial  por- 
tion of  the  same  issue  is  acquired  by  persons  independent  of 
the  issuer ;  or 

(C)  directly  from  the  issuer,  at  a  price  not  less  favorable 
to  the  plan  than  the  price  paid  currently  for  a  substantial 
portion  of  the  same  issue  Dy  persons  independent  of  the 
issuer ; 

(2)  immediately  following  acquisition  of  such  obligation — 

(A)  not  more  than  25  percent  of  the  aggregate  amount  of 
obligations  issued  in  such  issue  and  outstanding  at  the  time 
of  acquisition  is  held  by  the  plan,  and 

( B )  at  least  50  percent  of  the  aggregate  amount  referred  to 
in  subparagraph  (A)  is  held  by  persons  independent  of  the 
issuer ;  and 

(3)  immediately  following  acquisition  of  the  obligation,  not 
more  than  25  percent  of  the  assets  of  the  plan  is  invested  in  obliga- 
tions of  the  employer  or  an  affiliate  of  the  employer. 


Publication  in 
Federal  Regis- 
ter, 


EXEMPTIONS  FROM   PROHIBITED  TRANSACTIONS 

Sec.  408.  (a)  The  Secretary  shall  establish  an  exemption  procedure  29  use  1108 
for  purposes  of  this  subsection.  Pursuant  to  such  procedure,  he  may 
grant  a  conditional  or  unconditional  exemption  of  any  fiduciary  or 
transaction,  or  class  of  fiduciaries  or  transactions,  from  all  or  part  of 
the  restrictions  imposed  by  sections  406  and  407(a).  Action  under 
this  subsection  may  be  taken  only  after  consultation  and  coordina- 
tion with  the  Secretary  of  the  Treasury.  An  exemption  granted  under 
this  section  shall  not  relieve  a  fiduciary  from  any  other  applicable 
provision  of  this  Act.  The  Secretary  may  not  grant  an  exemption 
under  this  subsection  unless  he  finds  that  such  exemption  is — 

( 1 )  administratively  feasible, 

(2)  in  the  interests  of  the  plan  and  of  its  participants  and 
beneficiaries,  and 

(3)  protective  of  the  rights  of  participants  and  beneficiaries 
of  such  plan. 

Before  granting  an  exemption  under  this  subsection  from  section  406 
(a)  or  407(a),  the  Secretary  shall  publish  notice  in  the  Federal  Reg- 
ister of  the  pendency  of  the  exemption,  shall  require  that  adequate 
notice  be  given  to  interested  persons,  and  shall  afford  interested  persons 
opportunity  to  present  views.  The  Secretary  may  not  grant  an  exemp- 
tion under  this  subsection  from  section  406(b)  unless  he  affords  an 
opportunity  for  a  hearing  and  makes  a  determination  on  the  record 
with  respect  to  the  findings  required  by  paragraphs  (1),  (2),  and  (3) 
of  this  subsection. 

(b)   The  prohibitions  provided  in  section  406  shall  not  apply  to 
any  of  the  following  transactions : 

(1)  Any  loans  made  by  the  plan  to  parties  in  interest  who  are 
participants  or  beneficiaries  of  the  plan  if  such  loans  (A)  are 
available  to  all  such  participants  and  beneficiaries  on  a  reasonably 
equivalent  basis,  (B)  are  not  made  available  to  highly  compen- 
sated employees,  officers,  or  shareholders  in  an  amount  greater 
than  the  amount  made  available  to  other  employees,  (C)  are 
made  in  accordance  with  specific  provisions  regarding  such  loans 
set  forth  in  the  plan,  (D)  bear  a  reasonable  rate  of  interest, 
and  (E)  are  adequately  secured. 

(2)  Contracting  or  making  reasonable  arrangements  with  a 
party  in  interest  for  office  space,  or  legal,  accounting,  or  other 
services  necessary  for  the  establishment  or  operation  of  the  plan, 
if  no  more  than  reasonable  compensation  is  paid  therefor. 


Nonapplioabil- 
ity. 
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(3)  A  loan  to  an  employee  stock  ownership  plan  (as  defined  in 
section  407 (d)(6) ),  if— 

(A)  such  loan  is  primarily  for  the  benefit  of  participants 
and  beneficiaries  of  the  plan,  and 

(B)  such  loan  is  at  an  interest  rate  which  is  not  in  excess 
of  a  reasonable  rate. 

If  the  plan  gives  collateral  to  a  party  in  interest  for  such  loan, 
such  collateral  may  consist  only  of  qualifying  employer  securities 
(as defined  in  section  4n7(  d)  (5) ). 

(4)  The  investment  of  all  or  part  of  a  plan's  assets  in  deposits 
which  bear  a  reasonable  interest  rate  in  a  bank  or  similar  financial 
institution  supervised  by  the  United  States  or  a  State,  if  such 
bank  or  other  institution  is  a  fiduciary  of  such  plan  and  if — 

( A  )  the  plan  covers  only  employees  of  such  bank  or  other 
institution  and  employees  of  affiliates  of  such  bank  or  other 
institution,  or 

(B)  such  investment  is  expressly  authorized  by  a  provi- 
sion of  the  plan  or  by  a  fiduciary  (other  than  such  bank  or 
institution  or  affiliate  thereof)  who  is  expressly  empowered 
by  the  plan  to  so  instruct  the  trustee  with  respect  to  such 
investment. 

(5)  Any  contract  for  life  insurance,  health  insurance,  or 
annuities  with  one  or  more  insurers  which  are  qualified  to  do  busi- 
ness in  a  State,  if  the  plan  pays  no  more  than  adequate  considera- 
tion, and  if  each  such  insurer  or  insurers  is — 

\  |    the  employer  maintaining  the  plan,  or 

i  party  in  interest  which  is  wholly  owned  (directly  or 
indirectly)  by  the  employer  maintaining  the  plan,  or  by  any 
person  which  is  a  party  in  interest  with  respect  to  the  plan, 
but  only  if  the  total  premiums  and  annuity  considerations 
written  b\  each  insurers  for  life  insurance,  health  insurance. 
or  annuities  for  all  plans  (and  their  employers)  with  re* 
to  which  such  insurers  are  parties  in  interest  (not  including 
premiums  or  annuity  considerations  written  by  the  employer 
maintaining  the  plan)  do  not  exceed  5  percent  of  the  total 
premiums  and  annuity  considerations  written  for  all  lines  of 
insurance  in  that  year  by  such  in-urers  (not  including  pre- 
miums or  annuity  considerations  written  by  the  employer 
maintaining  the  plan  ) . 

(6)  The  providing  of  any  ancillary  service  by  a  bank  or  similar 
financial  institution  supervised  by  the  United  States  or  a  State. 
if  such  bank  or  other  institution  is  a  fiduciary  of  such  plan,  and 
if — 

(A)  such  bank  or  similar  financial  institution  has  adopted 
adequate  internal  safeguards  which  assure  that  the  providing 
of  such  ancillary  service  is  consistent  with  sound  banking 
and  financial  practice,  as  determined  by  Federal  or   > 
supervisory  authority,  and 

(B)  the  extent  to  which  such  ancillary  service  is  provided 
is  subject  to  specific  guidelines  issued  by  such  bank  or  similar 
financial  institution  (as  determined  by  the  Secretary  after 
consultation  with  Federal  and  State  supervisory  authority). 
and  adherence  to  such  guidelines  would  reasonably  preclude 
such  bark  or  similar  financial  institution  from  providing 
such  ancillary  service  (i)  in  an  excessive  or  unreasonable 
manner,  and  (ii)  in  a  manner  that  would  be  inconsistent  with 
the  best  interests  of  participants  and  beneficiaries  of 
employee  benefit  plans. 
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Such  ancillary  services  shall  not  be  provided  at  more  than  reason- 
able compensation. 

(7)  The  exercise  of  a  privilege  to  convert  securities,  to  the 
extent  provided  in  regulations  of  the  Secretary,  but  only  if  the 
plan  receives  no  less  than  adequate  consideration  pursuant  to  such 
conversion. 

(8)  Any  transaction  between  a  plan  and  (i)  a  common  or  col- 
lective trust  fund  or  pooled  investment  fund  maintained  by  a 
party  in  interest  which  is  a  bank  or  trust  company  supervised  by 
a  State  or  Federal  agency  or  (ii)  a  pooled  investment  fund  of  an 
insurance  company  qualified  to  do  business  in  a  State,  if — 

(A)  the  transaction  is  a  sale  or  purchase  of  an  interest  in 
the  fund, 

(B)  the  bank,  trust  company,  or  insurance  company 
receives  not  more  than  reasonable  compensation,  and 

(C)  such  transaction  is  expressly  permitted  by  the  instru- 
ment under  which  the  plan  is  maintained,  or  by  a  fiduciary 
(other  than  the  bank,  trust  company,  or  insurance  company, 
or  an  affiliate  thereof)  who  has  authority  to  manage  and  con- 
trol the  assets  of  the  plan. 

(9)  The  making  by  a  fiduciary  of  a  distribution  of  the  assets 
of  the  plan  in  accordance  with  the  terms  of  the  plan  if  such  assets 
are  distributed  in  the  same  manner  as  provided  under  section 

4044  of  this  Act  (relating  to  allocation  of  assets).  Post,  p.  1025. 

(c)  Nothing  in  section  406  shall  be  construed  to  prohibit  any  fidu- 
ciary from — 

(1)  receiving  any  benefit  to  which  he  may  be  entitled  as  a  par- 
ticipant or  beneficiary  in  the  plan,  so  long  as  the  benefit  is  com- 
puted and  paid  on  a  basis  which  is  consistent  with  the  terms  of 
the  plan  as  applied  to  all  other  participants  and  beneficiaries ; 

(2)  receiving  any  reasonable  compensation  for  services  rend- 
ered, or  for  the  reimbursement  of  expenses  properly  and  actually 
incurred,  in  the  performance  of  his  duties  with  the  plan;  except 
that  no  person  so  serving  who  already  receives  full-time  pay  from 
an  employer  or  an  association  of  employers,  whose  employees  are 
participants  in  the  plan,  or  from  an  employee  organization  whose 
members  are  participants  in  such  plan  shall  receive  compensation 
from  such  plan,  except  for  reimbursement  of  expenses  properly 
and  actually  incurred ;  or 

(3)  serving  as  a  fiduciary  in  addition  to  being  an  officer, 
employee,  agent,  or  other  representative  of  a  party  in  interest. 

(d)  Section  407(b)  and  subsections  (a),  (b),  (c),  and  (e)  of  this 
section  shall  not  apply  to  any  transaction  in  which  a  p^n,  directly 
or  indirectly — 

(1)  lends  any  part  of  the  corpus  or  income  of  the  plan  to; 

(2)  pays  any  compensation  for  personal  services  rendered  to 
the  plan  to ;  or 

(3)  acquires  for  the  plan  any  property  from  or  sells  any 
property  to ; 

any  person  who  is  with  respect  to  the  plan  an  owner-employee  (as 
defined  in  section  401(c)  (3)  of  the  Internal  Revenue  Code  of  1954),  26  use  401. 
a  member  of  the  family  (as  defined  in  section  267(c)  (4)  of  such  Code)  26  use  267, 
of  any  such  owner-employee,  or  a  corporation  controlled  by  any  such 
owner-employee  through  the  ownership,  directly  or  indirectly,  of  50 
percent  or  more  of  the  total  combined  voting  power  of  all  classes  of 
stock  entitled  to  vote  or  50  percent  or  more  of  the  total  value  of  shares 
of  all  classes  of  stock  of  the  corporation.  For  purposes  of  this  subsec- 
tion a  shareholder  employee  (as  defined  in  section  1379  of  the  Internal 
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26  use  1379.        Revenue  Code  of  1954)  and  a  participant  or  beneficiary  of  an  individ- 
ual retirement  account,  individual  retirement  annuity,  or  an  individual 
retirement  bond  (as  defined  in  section  408  or  409  of  the  Internal  Reve- 
Post,  pp.  959,      nue  Code  of  1954)  and  an  employer  or  association  of  employers  which 
9647'  establishes  such  an  account  or  annuity  under  section  408(c)  of  such 

code  shall  be  deemed  to  be  an  owner-employee. 

(e)  Sections  406  and  407  shall  not  apply  to  the  acquisition  or  sale  by 
a  plan  of  qualifying  employer  securities  (as  defined  in  section  407 
(d)  (5) )  or  acquisition,  sale  or  lease  by  a  plan  of  qualifying  employer 
real  property  (as  defined  in  section  407(d)  (4) )  — 

(1)  if  such  acquisition,  sale,  or  lease  is  for  adequate  considera- 
tion (or  in  the  case  of  a  marketable  obligation,  at  a  price  not  less 
favorable  to  the  plan  than  the  price  determined  under  Section 
407(e)(1)), 

(2)  if  no  commission  is  charged  with  respect  thereto,  and 

(3)  if— 

(A)  the  plan  is  an  eligible  individual  account  plan  (as 
defined  in  section  407  ( d )( 3 )),  or 

(B)  in  the  case  of  an  acquisition  or  lease  of  qualifying 
employer  real  property  by  a  plan  which  is  not  an  eligible 
individual  account  plan,  or  of  an  acquisition  of  qualifying 
employer  securities  by  such  a  plan,  the  lease  or  acquisition  is 
not  prohibited  by  section  407  (a) . 

LIABILITY    FOR   BREACH    OF   FIDUCIARY   DUTY 

29  use  1109 ♦  Sec.  409.  (a)  Any  person  who  is  a  fiduciary  with  respect  to  a  plan 

who  breaches  any  of  the  responsibilities,  obligations,  or  duties  imposed 
upon  fiduciaries  by  this  title  shall  be  personally  liable  to  make  good 
to  such  plan  any  losses  to  the  plan  resulting  from  each  such  breach,  and 
to  restore  to  such  plan  any  profits  of  such  fiduciary  which  have  been 
made  through  use  of  assets  of  the  plan  by  the  fiduciary,  and  shall  be 
subject  to  such  other  equitable  or  remedial  relief  as  the  court  may 
deem  appropriate,  including  removal  of  such  fiduciary.  A  fiduciary 
may  also  be  removed  for  a  violation  of  section  411  of  this  Act. 

(b)  No  fiduciary  shall  be  liable  with  respect  to  a  breach  of  fiduciary 
duty  under  this  title  if  such  breach  was  committed  before  he  became 
a  fiduciary  or  after  he  ceased  to  be  a  fiduciary. 

EXCULPATORY   PROVISIONS;    INSURANCE 

29  use  llio.  Sec.  410.  (a)  Except  as  provided  in  sections  405(b)  (1)  and  405(d), 

any  provision  in  an  agreement  or  instrument  which  purports  to  relieve 
a  fiduciary  from  responsibility  or  liability  for  any  responsibility, 
obligation,  or  duty  under  this  part  shall  be  void  as  against  public 
policy. 

(b)   Nothing  in  this  subpart  shall  preclude — 

(1)  a  plan  from  purchasing  insurance  for  its  fiduciaries  or  for 
itself  to  cover  liability  or  losses  occurring  by  reason  of  the  act  or 
omission  of  a  fiduciary,  if  such  insurance  permits  recourse  by 
the  insurer  against  the  fiduciary  in  the  case  of  a  breach  of  a  fidu- 
ciary obligation  by  such  fiduciary ; 

(2)  a  fiduciary  from  purchasing  insurance  to  cover  liability 
under  this  part  from  and  for  his  own  account ;  or 

(3)  an  employer  or  an  employee  organization  from  purchasing 
insurance  to  cover  potential  liability  of  one  or  more  persons  who 
serve  in  a  fiduciary  capacity  with  regard  to  an  employee  benefit 
plan. 
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PROHIBITION  AGAINST  CERTAIN  PERSONS  HOLDING  CERTAIN  POSITIONS 


29  USC  1111, 


Sec.  411.  (a)  No  person  who  has  been  convicted  of,  or  has  been 
imprisoned  as  a  result  of  his  conviction  of,  robbery,  bribery,  extortion, 
embezzlement,  fraud,  grand  larceny,  burglary,  arson,  a  felony  viola- 
tion of  Federal  or  State  law  involving  substances  defined  in  section 
102(6)  of  the  Comprehensive  Drug  Abuse  Prevention  and  Control  Act 
of  1970,  murder,  rape,  kidnaping,  perjury,  assault  with  intent  to  kill,  21  use  802. 
any  crime  described  in  section  9(a)(1)  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-9(a)  (1) ),  a  violation  of  any  provision  of 
this  Act,  a  violation  of  section  302  of  the  Labor-Management  Relations 
Act,  1947  (29  U.S.C.  186),  a  violation  of  chapter  63  of  title  18,  United 
States  Code,  a  violation  of  section  874, 1027, 1503;  1505, 1506, 1510, 1951,  18  use  1341, 
or  1954  of  title  18,  United  States  Code,  a  violation  of  the  Labor-Man- 
agement Reporting  and  Disclosure  Act  of  1959  (29  U.S.C.  401 ) ,  or  con- 
spiracy to  commit  any  such  crimes  or  attempt  to  commit  any  such 
crimes,  or  a  crime  in  which  any  of  the  foregoing  crimes  is  an  element, 
shall  serve  or  be  permitted  to  serve — 

(1)  as  an  administrator,  fiduciary,  officer,  trustee,  custodian, 
counsel,  agent,  or  employee  of  any  employee  benefit  plan,  or 

(2)  as  a  consultant  to  any  employee  benefit  plan, 

during  or  for  five  years  after  such  conviction  or  after  the  end  of  such 
imprisonment,  whichever  is  the  later,  unless  prior  to  the  end  of  such 
five-year  period,  in  the  case  of  a  person  so  convicted  or  imprisoned, 
(A)  his  citizenship  rights,  having  been  revoked  as  a  result  of  such 
conviction,  have  been  fully  restored,  or  (B)  the  Board  of  Parole  of 
the  United  States  Department  of  Justice  determines  that  such  per- 
son's service  in  any  capacity  referred  to  in  paragraph  (1)  or  (2) 
would  not  be  contrary  to  the  purposes  of  this  title.  Prior  to  making 
any  such  determination  the  Board  shall  hold  an  administrative  hear- 
ing and  shall  give  notice  of  such  proceeding  by  certified  mail  to  the 
State,  county,  and  Federal  prosecuting  officials  in  the  jurisdiction 
or  jurisdictions  in  which  such  person  was  convicted.  The  Board's 
determination  in  any  such  proceeding  shall  be  final.  No  person  shall 
knowingly  permit  any  other  person  to  serve  in  any  capacity  referred 
to  in  paragraph  (1)  or  (2)  in  violation  of  this  subsection.  Notwith- 
standing the  preceding  provisions  of  this  subsection,  no  corporation 
or  partnership  will  be  precluded  from  acting  as  an  administrator, 
fiduciary,  officer,  trustee,  custodian,  counsel,  agent,  or  employee,  of 
any  employee  benefit  plan  or  as  a  consultant  to  any  employee  bene- 
fit plan  without  a  notice,  hearing,  and  determination  by  such  Board  of 
Parole  that  such  service  would  be  inconsistent  with  the  intention  of 
this  section. 

(b)  Any  person  who  intentionally  violates  this  section  shall  be  fined  Penalty. 
not  more  than  $10,000  or  imprisoned  for  not  more  than  one  year,  or 

both. 

(c)  For  the  purposes  of  this  section :  Definitions, 

(1)  A  person  shall  be  deemed  to  have  been  "convicted"  and 
under  the  disability  of  "conviction"  from  the  date  of  the  judgment 
of  the  trial  court  or  the  date  of  the  final  sustaining  of  such  judg- 
ment on  appeal,  whichever  is  the  later  event. 

(2)  The  term  "consultant"  means  any  person  who,  for  compen- 
sation, advises  or  represents  an  employee  benefit  plan  or  who  pro- 
vides other  assistance  to  such  plan,  concerning  the  establishment 
or  operation  of  such  plan. 

(3)  A  period  of  parole  shall  not  be  considered  as  part,  of  a 
period  of  imprisonment. 
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1112.  412.  (a)  Everv-  fiduciary  of  an  employee  benefit  plan  and  every 

person  who  handles  funds  or  other  property  of  such  a  plan  (hereafter 
in  this  section  referred  to  as  "plan  ofnciaP)  shall  be  bonded  as  provided 
in  t  h  is  sect  ion ;  except  that — 

(1)  where  such  plan  is  one  under  which  the  only  assets  from  which 
benefits  are  paid  are  the  general  assets  of  a  union  or  of  an  employer,  the 
administrator,  officers,  and  employees  of  such  plan  shall  be  exempt 
from  the  bonding  requirements  of  this  section,  and 

r;o  bond  shall  be  required  of  a  fiduciary   (or  of  any  director, 
officer,  or  employee  of  such  fiduciary )  if  such  fiduciary — 

A     is  a  corporation  organized  and  doing  business  under  the 
laws  of  the  United  States  or  of  u      - 

is  authorized  under  such  laws  to  exercise  trust  powers  or 
to  conduct  an  insurance  basin- 
is  subject  to  supervision  or  examination  by  Federal  or 
State  authority;  and 

has  at  "all  times  a  combined  capital  and  surplus  in  excess 
of  ouch  a  minimum  amount  as  may  be  established  by  r-_ 
issued  by  the  Secretary,  which  amount  shall  be  at  1     sft  $1 
Paragraph  (2)  shall  apply  to  a  bank  or  other  financial  institution 
which  is  authorized  to  exercise  trust  powers  and  tiie  deposits  of 
which  are  not  insured  by  the  Federal  Deposit  Insurance  Corpora- 
tion, only  if  such  bank  or  institution  meets  bonding  or  similar 
requirements  under  State  law   which  the  Secretary  determines 
are  at  least  equivalent  to  those  imposed  on  banks  by  Federal  law. 
The  amount  of  such  bond  shall  be  fixed  at  the  beginning  of  each  fiscal 
year  of  the  plan.  Such  amount  shall  be  not  less  than  10  per  centum  of 
the  amount  of  funds  handled.  In  no  case  shall  such  bond  be  less  than 
nor  more  than  $500,000,  except  that  the  Secretary,  after  due 
notice  and  opportunity  for  hearing  to  all  interested  parries,  and  after 
consideration  of  the  record,  may  prescribe  an  amount  in  ex 

.  >00;  subject  to  the  10  per  centum  limitation  of  the  preceding 
sentence.  For  purposes  of  fixing  the  amoimt  of  such  bond,  the  amount 
of  funds  handled  shall  be  determined  by  the  funds  handled  by  the 
person,  group,  or  class  to  be  covered  by  such  bond  and  by  their  prede- 
cessor or  predecessors,  if  any,  during  the  preceding  reporting  year,  or 
if  the  plan  has  no  preceding  reporting  year,  the  amount  of  funds  to  be 
handled  during:  the  current  reporting  year  by  such  person,  group,  or 
class,  estimated  as  provided  in  regulations  of  the  Secretary.  Such  bond 
shall  provide  protection  to  the  plan  against  loss  by  reason  of  acts  of 
fraud  or  dishonesty  on  the  part  of  the  plan  official,  directly  or  through 
connivance  with  others.  Any  bond  shall  have  as  surety  thereon  a  cor- 
porate surety  company  which  is  an  acceptable  surety  on  Federal  bonds 
under  authority  granted  by  the  Secretary  of  the  Treasury  pursuant  to 
sections  6  through  13  of  title  6.  Unit  xle.  Anv  bond  shall  be 

in  a  form  or  of  a  type  approved  by  the  Secretary,  including  indi\idual 
bonds  or  schedule  or  blanket  forms  of  bonds  which  cover  a  group  or 
class. 

lb)  It  shall  be  unlawful  for  any  plan  official  to  whom  subsectio: 
applies,  to  receive,  handle,  disburse,  or  otherwise  exercise  custody  or 
control  of  any  of  the  funds  or  other  property  of  any  employee  bene- 
fit plan,  without  being  bonded  as  required  by  subsection  (a)  and  it  shall 
be  unlawful  for  any  plan  official  of  such  plan,  or  any  other  person 
having  authority  to  direct  the  performance  of  such  functions,  to  permit 
such  functions,  or  any  of  them,  to  be  performed  by  any  plan  official, 
with  respect  to  whom  the  requirements  of  subsection  ( a )  have  not  been 
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(c)  It  shall  be  unlawful  for  any  person  to  procure  any  bond  required 
by  subsection  (a)  from  any  surety  or  other  company  or  through  any 
agent  or  broker  in  whose  business  operations  such  plan  or  any  party 
in  interest  in  such  plan  has  any  control  or  significant  financial  interest, 
direct  or  indirect. 

(d)  Nothing  in  any  other  provision  of  law  shall  require  any  per- 
son, required  to  be  bonded  as  provided  in  subsection  (a)  because 
he  handles  funds  or  other  property  of  an  employee  benefit  plan,  to 
be  bonded  insofar  as  the  handling  by  such  person  of  the  funds  or 
other  property  of  such  plan  is  concerned. 

(e)  The  Secretary  shall  prescribe  such  regulations  as  may  be  neces-    Regulations. 
sary  to  carry  out  the  provisions  of  this  section  including  exempting  a 

plan  from  the  requirements  of  this  section  where  he  finds  that  (1) 
other  bonding  arrangements  or  (2)  the  overall  financial  condition  of 
the  plan  would  be  adequate  to  protect  the  interests  of  the  beneficiaries 
and  participants.  When,  in  the  opinion  of  the  Secretary,  the  adminis- 
trator of  a  plan  offers  adequate  evidence  of  the  financial  responsibility 
of  the  plan,  or  that  other  bonding  arrangements  would  provide  ade- 
quate protection  of  the  beneficiaries  and  participants,  he  may  exempt 
such  plan  from  the  requirements  of  this  section. 

LIMITATION   ON   ACTIONS 

Sec.  413.  (a)  No  action  may  be  commenced  under  this  title  with    29  use  1113. 
respect  to  a  fiduciary's  breach  of  any  responsibility,  duty,  or  obliga- 
tion under  this  part,  or  with  respect  to  a  violation  of  this  part,  after  the 
earlier  of — 

(1)  six  years  after  (A)  the  date  of  the  last  action  which  con- 
stituted a  part  of  the  breach  or  violation,  or  (B)  in  the  case  of  an 
omission,  the  latest  date  on  which  the  fiduciary  could  have  cured 
the  breach  or  violation,  or 

(2)  three  years  after  the  earliest  date  (A)  on  which  the  plaintiff 
had  actual  knowledge  of  the  breach  or  violation,  or  (B)  on  which 
a  report  from  which  he  could  reasonably  be  expected  to  have 
obtained  knowledge  of  such  breach  or  violation  was  filed  with  the 
Secretary  under  this  title ; 

except  that  in  the  case  of  fraud  or  concealment,  such  action  may  be 
commenced  not  later  than  six  years  after  the  date  of  discovery  of  such 
breach  or  violation. 

EFFECTIVE    DATE 

Sec.  414.  (a)  Except  as  provided  in  subsections  (b),  (c),  and  (d),    29  use  1114. 
this  part  shall  take  effect  on  January  1, 1975. 

(b)  (1)  The  provisions  of  this  part  authorizing  the  Secretary  to 
promulgate  regulations  shall  take  effect  on  the  date  of  enactment  of 
this  Act. 

(2)  Upon  application  of  a  plan,  the  Secretary  may  postpone  until 
not  later  than  January  1,  1976,  the  applicability  of  any  provision  of 
sections  402,  403  (other  than  403(c)),  405  (other  than  405  (a)  and 
(d)),  and  410(a),  as  it  applies  to  any  plan  in  existence  on  the  date 
of  enactment  of  this  Act  if  he  determines  such  postponement  is  (A) 
necessary  to  amend  the  instrument  establishing  the  plan  under  which 
the  plan  is  maintained  and  (B)  not  adverse  to  the  interest  of  partici- 
pants and  beneficiaries. 

(3)  This  part  shall  take  effect  on  the  date  of  enactment  of  this  Act 
with  respect  to  a  plan  which  terminates  after  June  30,  1974,  and 
before  January  1, 1975,  and  to  which  at  the  time  of  termination  section 

4021   applies.  Post,  p.  1014. 
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(c)   Section  406  and  407(a)    (relating  to  prohibited  transactions) 
shall  not  apply — 

(1)  until  June  30,  1984,  to  a  loan  of  money  or  other  extension 
of  credit  between  a  plan  and  a  party  in  interest  under  a  binding 
contract  in  effect  on  July  1,  1974  (or  pursuant  to  renewals  of  such 
a  contract),  if  such  loan  or  other  extension  of  credit  remains  at 
least  as  favorable  to  the  plan  as  an  arm's-length  transaction  with 
an  unrelated  party  would  be.  and  if  the  execution  of  the  contract, 
the  making  of  the  loan,  or  the  extension  of  credit  was  noi.  at  the 
time  of  such  execution,  making,  or  extension,  a  prohibited  trans- 
action (within  the  meaning  of  section  503(b)  of  the  Internal 
Revenue  Code  of  1954  or  the  corresponding  provisions  of  prior 

26  use  503.  law)  ; 

(2)  until  June  30,  1984,  to  a  lease  or  joint  use  of  property 
involving  the  plan  and  a  party  in  interest  pursuant  to  a  binding 
contract  in  effect  on  July  1,  1974  (or  pursuant  to  renewals  of 
such  a  contract),  if  such  lease  or  joint  use  remains  at  least  as 
favorable  to  the  plan  as  an  arm's-length  transaction  with  an 
unrelated  party  would  be  and  if  the  execution  of  the  contract 
was  not.  at  the  time  of  such  execution,  a  prohibited  transaction 
(within  the  meaning  of  section  503(b)  of  the  Internal  Revenue 
Code  of  1954)  or  the  corresponding  provisions  of  prior  law; 

(3)  until  June  30.  1984,  to  the  sale,  exchange,  or  other  disposi- 
tion of  property  described  in  paragraph  (2)  between  a  plan  and 
a  party  in  interest  if — 

(A)  in  the  case  of  a  sale,  exchange,  or  other  disposition  of 
the  property  by  the  plan  to  the  party  in  interest,  the  plan 
receives  an  amount  which  is  not  less  than  the  fair  market 
value  of  the  property  at  the  time  of  such  disposition;  and 

(B)  in  the  case  of  the  acquisition  of  the  property  by  the 
plan,  the  plan  pays  an  amount  which  is  not  in  excess  of  the 
fair  market  value  of  the  property  at  the  time  of  such 
acquisition ; 

(4)  Until  June  30,  1977,  to  the  provision  of  services,  to  which 
paragraphs  (1),  (2).  and  (3)  do  not  apply  between  a  plan  and 
a  party  in  interest — 

(A)  under  a  binding  contract  in  effect  on  July  1,  1974  (or 
pursuant  to  renewals  of  such  contract) ,  or 

(B)  if  the  part>  in  interest  ordinarily  and  customarily 
furnished  such  services  on  June  30,  1974,  if  such  provision 
of  services  remains  at  least  as  favorable  to  the  plan  as  an 
arm's-length  transaction  with  an  unrelated  partv  would  be 
and  if  such  provision  of  services  was  not.  at  the  time  of  such 
provision,  a  prohibited  transaction  (within  the  meaning  of 
section  503(b)  of  the  Internal  Revenue  Code  of  1954)  or  the 
corresponding  provisions  of  prior  law ;  or 

(5)  the  sale,  exchange,  or  other  disposition  of  property  which 
is  owned  by  a  plan  on  June  30,  i974.  and  all  times  thereafter, 
to  a  party  in  interest,  if  such  plan  is  required  to  dispose  of  suchi 
property  in  order  to  comply  with  the  provisions  of  section  407(a) 
(relating  to  the  prohibition  against  holding  excess  employer  secu- 
rities and  employer  real  property),  and  if  the  plan  receives  not 
less  than  adequate  consideration. 

(d)   Any  election,  or  failure  to  elect,  bv  a  disqualified  person  under 
Post,  p.  971.         section  2003(c)(1)(B)   of  this  Act  shall  be  treated  for  purposes  of 
this  part  (but  not  for  purposes  of  section  514)  as  an  act  or  omission 
occurring  before  the  effective  date  of  this  part. 
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Part  5 — Administration  and  Enforcement 

criminal  penalties 

Sec.  501.  Any  person  who  willfully  violates  any  provision  of  part  1  29  use  1131. 
of  this  subtitle,  or  any  regulation  or  order  issued  under  any  such  Ante,  p.  840. 
provision,  shall  upon  conviction  be  fined  not  more  than  $5,000  or 
imprisoned  not  more  than  one  year,  or  both ;  except  that  in  the  case 
of  such  violation  by  a  person  not  an  individual,  the  fine  imposed  upon 
such  person  shall  be  a  fine  not  exceeding  $100,000. 

CIVIL  ENFORCEMENT 

Sec.  502.  (a)  A  civil  action  may  be  brought—  29  use  1132 . 

(1)  by  a  participant  or  beneficiary — 

(A)  for  the  relief  provided  for  in  subsection  (c)  of  this 
section,  or 

(B)  to  recover  benefits  due  to  him  under  the  terms  of  his 
plan,  to  enforce  his  rights  under  the  terms  of  the  plan,  or 
to  clarify  his  rights  to  future  benefits  under  the  terms  of  the 
plan ; 

(2J  by  the  Secretary,  or  by  a  participant,  beneficiary  or  fiduci- 
ary for  appropriate  relief  under  section  409 : 

(3)  by  a  participant,  beneficiary,  or  fiduciary  (A)  to  enjoin 
any  act  or  practice  which  violates  any  provision  of  this  title  or 
the  terms  of  the  plan,  or  (B)  to  obtain  other  appropriate  equitable 
relief  (i)  to  redress  such  violations  or  (ii)  to  enforce  any  provi- 
sions of  this  title  or  the  terms  of  the  plan ; 

(4)  by  the  Secretary,  or  by  a  participant,  or  beneficiary  for 
appropriate  relief  in  the  case  of  a  violation  of  105  (c)  ;  Ante»  P»  849. 

(5)  except  as  otherwise  provided  in  subsection  (b),  by  the 
Secretary  (A)  to  enjoin  any  act  or  practice  which  violates  any 
provision  of  this  title,  or  (B)  to  obtain  other  appropriate  equita- 
ble relief  (i)  to  redress  such  violation  or  (ii)  to  enforce  any  provi- 
sion of  this  title ;  or 

(6)  by  the  Secretary  to  collect  any  civil  penalty  under  subsec- 
tion (i). 

(b)  In  the  case  of  a  plan  which  is  qualified  under  section  401(a), 

403(a),  or  405(a)  of  the  Internal  Revenue  Code  of  1954  (or  with  26  use  401, 
respect  to  which  an  application  to  so  qualify  has  been  filed  and  has  not  403,  405. 
been  finally  determined)  the  Secretary  may  exercise  his  authority 
under  subsection  (a)  (5)  with  respct  to  a  violation  of,  or  the  enforce- 
ment of,  parts  2  and  3  of  this  subtitle  (relating  to  participation,  vest-  Ante,  pp.  852, 
ing,  and  funding) ,  only  if —  868. 

( 1 )  requested  by  the  Secretary  of  the  Treasury,  or 

(2)  one  or  more  participants,  beneficiaries,  or  fiduciaries,  of 
such  plan  request  in  writing  (in  such  manner  as  the  Secretary 
shall  prescribe  by  regulation)  that  he  exercise  such  authority  on 
their  behalf.  In  the  case  of  such  a  request  under  this  paragraph 
he  may  exercise  such  authority  only  if  he  determines  that  such 
violation  affects,  or  such  enforcement  is  necessary  to  protect, 
claims  of  participants  or  beneficiaries  to  benefits  under  the  plan. 

(c)  Any  administrator  who  fails  or  refuses  to  comply  with  a  request 
for  any  information  which  such  administrator  is  required  by  this  title 
to  furnish  to  a  participant  or  beneficiary  (unless  such  failure  or  refusal 
results  from  matters  reasonably  beyond  the  control  of  the  administra- 
tor) by  mailing  the  material  requested  to  the  last  known  address  of 
the  requesting  participant  or  beneficiary  within  30  days  after  such 
request  may  in  the  court's  discretion  be  personally  liable  to  such  par- 
ticipant or  beneficiary  in  the  amount  of  up  to  $100  a  day  from  the 
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date  of  such  failure  or  refusal,  and  the  court  may  in  its  discretion  order 
such  other  relief  as  it  deems  proper. 

(d)  (1)  An  employee  benefit  plan  may  sue  or  be  sued  under  this 
title  as  an  entity.  Service  of  summons,  subpena,  or  other  legal  process 
of  a  court  upon  a  trustee  or  an  administrator  of  an  employee  benefit 
plan  in  his  capacity  as  such  shall  constitute  service  upon  the  employee 
benefit  plan.  In  a  case  where  a  plan  has  not  designated  in  the  summary 
plan  description  of  the  plan  an  individual  as  agent  for  the  service  of 
legal  process,  service  upon  the  Secretary  shall  constitute  such  service. 
The  Secretary,  not  later  than  15  days  after  receipt  of  service  under  the 
preceding  sentence,  shall  notify  the  administrator  or  any  trustee  of 
the  plan  of  receipt  of  such  service. 

(2)  Any  money  judgment  under  this  title  against  an  employee  bene- 
fit plan  shall  be  enforceable  only  against  the  plan  as  an  entity  and  shall 
not  be  enforceable  against  any  other  person  unless  liability  against 
such  person  is  established  in  his  individual  capacity  under  this  title. 
Jurisdiction.  (e)  (1)    Except  for  actions  under  subsection    (a)(1)(B)    of  this 

section,  the  district  courts  of  the  United  States  shall  have  exclusive 
jurisdiction  of  civil  actions  under  this  title  brought  by  the  Secretary 
or  by  a  participant,  beneficiary,  or  fiduciary.  State  courts  of  competent 
jurisdiction  and  district  courts  of  the  United  States  shall  have  con- 
current jurisdiction  of  actions  under  subsection  (a)(1)(B)  of  this 
section. 

(2)  Where  an  action  under  this  title  is  brought  in  a  district  court 
of  the  United  States,  it  may  be  brought  in  the  district  where  the  plan 
is  administered,  where  the  breach  took  place,  or  where  a  defendant 
resides  or  may  be  found,  and  process  may  be  served  in  any  other  dis- 
trict where  a  defendant  resides  or  may  be  found. 

(f )  The  district  courts  of  the  United  States  shall  have  jurisdiction, 
without  respect  to  the  amount  in  controversy  or  the  citizenship  of  the 
parties,  to  grant  the  relief  provided  for  in  subsection  (a)  of  this 
section  in  any  action. 

(g)  In  any  action  under  this  title  by  a  participant,  beneficiary,  or 
fiduciary,  the  court  in  its  discretion  may  allow  a  reasonable  attorney's 
fee  and  costs  of  action  to  either  party. 

(h)  A  copy  of  the  complaint  in  any  action  under  this  title  by  a 
participant,  beneficiary,  or  fiduciary  (other  than  an  action  brought 
by  one  or  more  participants  or  beneficiaries  under  subsection 
(a)  (1)  (B)  which  is  solely  for  the  purpose  of  recovering  benefits  due 
such  participants  under  the  terms  of  the  plan)  shall  be  served  upon  the 
Secretary  and  the  Secretary  of  the  Treasury  by  certified  mail.  Either 
Secretary  shall  have  the  right  in  his  discretion  to  intervene  in  any 
action,  except  that  the  Secretary  of  the  Treasury  may  not  intervene 
in  any  action  under  part  4  of  this  subtitle.  If  the  Secretary  brings 
an  action  under  subsection  (a)  on  behalf  of  a  participant  or  bene- 
ficiary, he  shall  notify  the  Secretary  of  the  Treasury. 

(i)  In  the  case  of  a  transaction  prohibited  by  section  406  by  a  party 
in  interest  with  respect  to  a  plan  to  which  this  part  applies,  the  Sec- 
retary may  assess  a  civil  penalty  against  such  party  in  interest.  The 
amount  of  such  penalty  may  not  exceed  5  percent  of  the  amount 
involved  (as  defined  in  section  4975(f)(4)  of  the  Internal  Revenue 
971.  Code  of  1954) ;  except  that  if  the  transaction  is  not  corrected  (in  such 
manner  as  the  Secretary  shall  prescribe  by  regulation,  which  regula- 
tions shall  be  consistent  with  section  4975(f)  (5)  of  such  Code)  within 
90  days  after  notice  from  the  Secretary  (or  such  longer  period  as  the 
Secretary  may  permit),  such  penalty  may  be  in  an  amount  not  more 
than  100  percent  of  the  amount  involved.  This  subsection  shall  not 
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apply  to  a  transaction  with  respect  to  a  plan  described  in  section  4975 

(e)(1)  of  such  Code.  £°S2>  P-    974. 

(j)  In  all  civil  actions  under  this  title,  attorneys  appointed  by  the 
Secretary  may  represent  the  Secretary  (except  as  provided  in  section 
518(a)  of  title  28,  United  States  Code),  but  all  such  litigation  shall 
be  subject  to  the  direction  and  control  of  the  Attorney  General. 

(k)  Suits  by  an  administrator,  fiduciary,  participant,  or  beneficiary 
of  an  employee  benefit  plan  to  review  a  final  order  of  the  Secretary,  to 
restrain  the  Secretary  from  taking  any  action  contrary  to  the  provi- 
sions of  this  Act,  or  to  compel  him  to  take  action  required  under  this 
title,  may  be  brought  in  the  district  court  of  the  United  States  for  the 
district  where  the  plan  has  its  principal  office,  or  in  the  United  States 
District  Court  for  the  District  of  Columbia. 

CLAIMS  PROCEDURE 

Sec.  503.  In  accordance  with  regulations  of  the  Secretary,  every  2g  use  1133, 
employee  benefit  plan  shall — ■ 

(1)  provide  adequate  notice  in  writing  to  any  participant  or 
beneficiary  whose  claim  for  benefits  under  the  plan  has  been 
denied,  setting  forth  the  specific  reasons  for  such  denial,  written 
in  a  manner  calculated  to  be  understood  by  the  participant,  and 

(2)  afford  a  reasonable  opportunity  to  any  participant  whose 
claim  for  benefits  has  been  denied  for  a  full  and  fair  review  by 
the  appropriate  named  fiduciary  of  the  decision  denying  the 
claim. 

investigative  authority 

Sec.  504.  (a)  The  Secretary  shall  have  the  power,  in  order  to  deter-  29  use  1134. 
mine  whether  any  person  has  violated  or  is  about  to  violate  any  pro- 
vision of  this  title  or  any  regulation  or  order  thereunder — 

(1)  to  make  an"  investigation,  and  in  connection  therewith  to 
require  the  submission  of  reports,  books,  and  records,  and  the 
filing  of  data  in  support  of  any  information  required  to  be  filed 
with  the  Secretary  under  this  title,  and 

(2)  to  enter  such  places,  inspect  such  books  and  records  and 
question  such  persons  as  he  may  deem  necessary  to  enable  him  to 
determine  the  facts  relative  to  such  investigation,  if  he  has  rea- 
sonable cause  to  believe  there  may  exist  a  violation  of  this  title 
or  any  rule  or  regulation  issued  thereunder  or  if  the  entry  is 
pursuant  to  an  agreement  with  the  plan. 

The  Secretary  may  make  available  to  any  person  actually  affected  by 
any  matter  which  is  the  subject  of  an  investigation  under  this  sec- 
tion, and  to  any  department  or  agency  of  the  United  States, 
information  concerning  any  matter  which  may  be  the  subject  of  such 
investigation ;  except  that  any  information  obtained  by  the  Secretary 
pursuant  to  section  6103(g)  of  the  Internal  Revenue  Code  of  1954  Post,  p.  941. 
shall  be  made  available  only  in  accordance  with  regulations  prescribed 
by  the  Secretary  of  the  Treasury. 

(b)  The  Secretary  mav  not  under  the  authority  of  this  section  Books  or 
require  any  plan  to  submit  to  the  Secretary  any  books  or  records  of  records,  aoces 
the  plan  more  than  once  in  any  12  month  period,  unless  the  Secretary  sability. 
has  reasonable  cause  to  believe  there  may  exist  a  violation  of  this  title 

or  any  regulation  or  order  thereunder. 

(c)  For  the  purposes  of  any  investigation  provided  for  in  this  title, 
the  provisions  of  sections  9  and  10  (relating  to  the  attendance  of  wit- 
nesses and  the  production  of  books,  records,  and  documents)  of  the 
Federal  Trade  Commission  Act  (15  U.S.C.  49,  50)  are  hereby  made 
applicable  (without  regard  to  any  limitation  in  such  sections  respect- 
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ing  persons,  partnerships,  banks,  or  common  carriers)  to  the  juris- 
diction, powers,  and  duties  of  the  Secretary  or  any  officers  designated 
by  him.  To  the  extent  he  considers  appropriate,  the  Secretary  may 
delegate  his  investigative  functions  under  this  section  with  respect  to 
insured  banks  acting  as  fiduciaries  of  employee  benefit  plans  to  the 
appropriate  Federal  banking  agency  (as  defined  in  section  3 
the  Federal  Deposit  Insurance  Act  (12  U.S.C.  1813 

REGT-LATIOXS 

29  USC  1135.  S        505.  Subject  to  title  III  and  section  109,  the  Secretary  may 

_.   :.995}         prescribe  such  regulations  as  he  finds  necessary  or  appropriate  to  carry 

".  p.  850.  out  the  provisions  of  this  title.  Among  other  things,  such  regulations 
may  define  accounting,  technical  and  trade  terms  used  in  such  pro- 
visions; may  prescribe  forms:  and  may  provide  for  the  keeping  of 
books  and  records,  and  for  the  inspection  of  such  books  and  records 
(subject  to  section  504(a)  and  (b)). 

OTHER  AGENCIES  AND  DEPARTMENTS 

29  USC  1136.  Sec.  506.  In  order  to  avoid  unnecessary  expense  and  duplication  of 

functions  among  Government  agencies,  the  Secretary  may  make  such 
arrangements  or  agreements  for  cooperation  or  mutual  assistance  in 
the  performance  of  his  functions  under  this  title  and  the  functions 
of  any  such  agency  as  he  may  find  to  be  practicable  and  consistent  with 
law.  The  Secretary  may  utilize,  on  a  reimbursable  or  other  ba- 
facilities  or  services  of  any  department,  agency,  or  establishment  of 
the  United  States  or  of  any  State  or  political  subdivision  of  a  State. 
including  the  services  of  any  of  its  employees,  with  the  lawful  consent 
of  such  department,  agency,  or  establishment :  and  each  department, 
agency,  or  establishment  of  the  United  States  is  authorized  and 
directed  to  cooperate  with  the  Secretary  and.  to  the  extent  permitted 
by  law,  to  provide  such  information  and  facilities  as  he  may  request 
for  his  assistance  in  the  performance  of  his  functions  under  this  title. 
The  Attorney  General  or  his  representative  shall  receive  from  the 
Secretary  for  appropriate  action  such  evidence  developed  in  the  per- 
formance of  his  functions  under  this  title  as  may  be  found  to  warrant 
consideration  for  criminal  prosecution  under  the  provisions  of  this 
title  or  other  Federal  law. 

ADMIXISTRATI'    N 

1137.  Sbc.  507.   \a)  Subchapter  II  of  eh  I  chapter  7.  of  title  5. 

551,  701.  United  States  Code  (relating  to  administrative  procedure),  shall  be 
applicable  to  this  title. 

(b)  Section  5108  of  title  5.  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection : 

In  addition  to  the  number  of  positions  authorized  by  subsec- 
tion ( a),  the  Secretarv  of  Labor  is  authorized,  without  regard  to  any 
other  provision  of  this  section,  to  place  1  position  in  the  Department 
of  Labor  in  grade  GS-18,  and  a  total  of  20  positions  in  the  Department 
of  Labor  in  grades  GS-16  and  17." 

(c)  Xo  employee  of  the  Department  of  Labor  or  the  Department 
of  the  Treasury  shall  administer  or  enforce  this  title  or  the  Internal 

1  _2         Revenue  Code  of  1954  with  respect  to  any  employee  benefit  plan  under 

!    -..  which  he  is  a  participant  or  beneficiary,  any  employee  organization 

of  which  he  is  a  member,  or  any  employer  organization  in  which  he 

has  an  interest.  This  subsection  does  not  apply  to  an  employee  benefit 

plan  which  covers  only  employees  of  the  United  States. 
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APPROPRIATIONS 


Sec.  508.  There  are  hereby  authorized  to  be  appropriated  such  29  use  1136, 
sums  as  may  be  necessary  to  enable  the  Secretary  to  carry  out  his 
functions  and  duties  under  this  Act. 


SEPARABILITY  PROVISIONS 

Sec.  509.  If  any  provision  of  this  Act,  or  the  application  of  such  29  use  1139. 
provision  to  any  person  or  circumstances,  shall  be  neld  invalid,  the 
remainder  of  this  Act.  or  the  application  of  such  provision  to  persons 
or  circumstances  other  than  those  as  to  which  it  is  held  invalid,  shall 
not  be  affected  thereby. 

INTERFERENCE  WITH  RIGHTS  PROTECTED  UNDER  ACT 

Sec.  510.  It  shall  be  unlawful  for  any  person  to  discharge,  fine,  29  use  1140. 
suspend,  expel,  discipline,  or  discriminate  against  a  participant  or 
beneficiary  for  exercising  any  right  to  which  he  is  entitled  under  the 
provisions  of  an  employee  benefit  plan,  this  title,  section  3001.  or  the   Post,  p.  995. 
Welfare  and  Pension  Plans  Disclosure  Act,  or  for  the  purpose  of  29  use  301 
interfering  with  the  attainment  of  any  right  to  which  such  participant  note. 
may  become  entitled  under  the  plan,  this  title,  or  the  Welfare  and 
Pension  Plans  Disclosure  Act.  It  shall  be  unlawful  for  any  person  to 
discharge,  fine,  suspend,  expel,  or  discriminate  against  any  person 
because  he  has  given  information  or  has  testified  or  is  about  to  testify  in 
any  inquiry  or  proceeding  relating  to  this  Act  or  the  Welfare  and 
Pension  Plans  Disclosure  Act.  The  provisions  of  section  502  shall  be 
applicable  in  the  enforcement  of  this  section. 

COERCl  VE    INTERFERENCE 

Sec.  oil.  It  shall  be  unlawful  for  any  person  through  the  use  of  29  use  1141. 
fraud,  force,  violence,  or  threat  of  the  use  of  force  or  violence,  to 
restrain,  coerce,  intimidate,  or  attempt  to  restrain,  coerce,  or  intimi- 
date any  participant  or  beneficiary  for  the  purpose  of  interfering 
with  or  preventing  the  exercise  of  any  right  to  which  he  is  or  may 
become  entitled  under  the  plan,  this  title,  section  8001,  or  the  Welfare 
and  Pension  Plans  Disclosure  Act.  Any  person  who  willfully  violates  Penalty, 
this  section  shall  be  fined  $10,000  or  imprisoned  for  not  more  than  one 
year,  or  both. 

ADVISORY    COUNCIL 

Sec.  512.   (a)  (1)  There  is  hereby  established  an  Advisory  Council   Advisoiy 
on  Employee  Welfare  and  Pension  Benefit  Plans  (hereinafter  in  this  Council  on 
section  referred  to  as  the  "Council"')  consisting  of  fifteen  members  Bnployee  Wel- 
appointed  by  the  Secretary.  Not  more  than  eight  members  of  the  fare  and  Pen~ 
Council  shall  be  members  of  the  same  political  party.  f^on  Beneflt 

(2)  Members  shall  be  persons  qualified  to  appraise  the  programs  Establishment 
instituted  under  this  Act.  29  use  1142 

(3)  Of  the  members  appointed,  three  shall  be  representatives  of 
employee  organizations  (at  least  one  of  whom  shall  be  representative  of 
any  organization  members  of  which  are  participants  in  a  multiem- 
ployer plan) ;  three  shall  be  representatives  of  employers  (at  least 
one  of  whom  shall  be  representative  of  employers  maintaining  or  con- 
tributing to  multiemployer  plans)  :  three  representatives  shall  be 
appointed  from  the  general  public,  one  of  whom  shall  be  a  person  repre- 
senting those  receiving  benefits  from  a  pension  plan ;  and  there  shall 
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be  one  representative  each  from  the  fields  of  insurance,  corporate  trust, 
actuarial  counseling,  investment  counseling,  investment  management, 
and  the  accounting  field. 

(4)  Members  shall  serve  for  terms  of  three  years  except  that  of  those 
first  appointed,  five  shall  be  appointed  for  terms  of  one  year,  five  shall 
be  appointed  for  terms  of  two  years,  and  five  shall  be  appointed  for 
terms  of  three  years.  A  member  may  be  reappointed.  A  member 
appointed  to  fill  a  vacancy  shall  be  appointed  only  for  the  remainder 
of  such  term.  A  majority  of  members  shall  constitute  a  quorum  and 
action  shall  be  taken  only  by  a  majority  vote  of  those  present  and 
voting. 

(b)  It  shall  be  the  duty  of  the  Council  to  advise  the  Secretary  with 
respect  to  the  carrying  out  of  his  functions  under  this  Act  and  to 
submit  to  the  Secretary  recommendations  with  respect  thereto.  The 
Council  shall  meet  at  least  four  times  each  year  and  at  such  other  times 
as  the  Secretary  requests.  In  his  annual  report  submitted  pursuant  to 
section  513(b) ,  the  Secretary  shall  include  each  recommendation  which 
he  has  received  from  the  Council  during  the  preceding  calendar  year. 

(c)  The  Secretary  shall  furnish  to  the  Council  an  executive  secre- 
tary and  such  secretarial,  clerical,  and  other  services  as  are  deemed 
necessary  to  conduct  its  business.  The  Secretary  may  call  upon  other 
agencies  of  the  Government  for  statistical  data,  reports,  and  other 
information  which  will  assist  the  Council  in  the  performance  of  its 
duties. 

(d)(1)   Members  of  the  Council  shall  each  be  entitled  to  receive  the 

daily  equivalent  of  the  annual  rate  of  basic  pay  in  effect  for  grade 

5  use  5  332.  GS-18  of  the  General  Schedule  for  each  day  (including  travel  time) 

during  which  they  are  engaged  in  the  actual  performance  of  duties 

vested  in  the  Council. 

(2)  While  away  from  their  homes  or  regular  places  of  business  in 
the  performance  of  services  for  Council,  members  of  the  Council  shall 
be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsistence, 
in  the  same  manner  as  persons  employed  intermittently  in  the  Govern- 
ment service  are  allowed  expenses  under  section  5703(b)  of  title  5  of 
the  United  States  Code. 
86  stat.  776.  (e)  Section  14(a)  of  the  Federal  Advisory  Committee  Act  (relat- 

5  Use  app.  14.      ing  to  termination)  shall  not  apply  to  the  Council. 

RESEARCH,   STUDIES,   AND  ANNUAL  REPORT 

29  use  1143.  Sec.  513.   (a)  (1)  The  Secretary  is  authorized  to  undertake  research 

and  surveys  and  in  connection  therewith  to  collect,  compile,  analyze 
and  publish  data,  information,  and  statistics  relating  to  employee  bene- 
fit plans,  including  retirement,  deferred  compensation,  and  welfare 
plans,  and  types  of  plans  not  subject  to  this  Act. 

(2)  The  Secretary  is  authorized  and  directed  to  undertake  research 
studies  relating  to  pension  plans,  including  but  not  limited  to  (A) 
the  effects  of  this  title  upon  the  provisions  and  costs  of  pension  plans, 
(B)  the  role  of  private  pensions  in  meeting  the  economic  security 
needs  of  the  Nation,  and  (C)  the  operation  of  private  pension  plans 
including  types  and  levels  of  benefits,  degree  of  reciprocity  or  porta- 
bility, and  financial  and  actuarial  characteristics  and  practices,  and 
methods  of  encouraging  the  growth  of  the  private  pension  system. 

(3)  The  Secretary  may,  as  he  deems  appropriate  or  necessary, 
undertake  other  studies  relating  to  employee  benefit  plans,  the  matters 
regulated  by  this  title,  and  the  enforcement  procedures  provided  for 
under  this  title. 
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■  (4)  The  research,  surveys,  studies,  and  publications  referred  to  in 
this  subsection  may  be  conducted  directly,  or  indirectly  through  grant 
or  contract  arrangements. 

(b)  The  Secretary  shall  submit  annually  a  report  to  the  Congress  Report  to 
covering  his  administration  of  this  title  for  the  preceding  year,  and  Congress. 
including  (1)  an  explanation  of  any  variances  or  extensions  granted 

under  section  110,  207,  303,  or  304  and  the  projected  date  for  terminat-  Ante,  pp.  851, 
ing  the  variance;  (2)  the  status  of  cases  in  enforcement  status;  (3)  865»  872»  873, 
recommendations  received  from  the  Advisory  Council  during  the  pre- 
ceding year;  and  (4)  such  information,  data,  research  findings,  studies, 
and  recommendations  for  further  legislation  in  connection  with  the 
matters  covered  by  this  title  as  he  may  find  advisable. 

(c)  The  Secretary  is  authorized  and  directed  to  cooperate  with  the 
Congress  and  its  appropriate  committees,  subcommittees,  and  staff  in 
supplying  data  ana  any  other  information,  and  personnel  and  services, 
required  by  the  Congress  in  any  study,  examination,  or  report  by  the 
Congress  relating  to  pension  benefit  plans  established  or  maintained 
by  States  or  their  political  subdivisions. 

EFFECT   ON    OTHER   LAWS 

Sec.  514.  (a)  Except  as  provided  in  subsection  (b)  of  this  section,   29  use  1144. 
the  provisions  of  this  title  and  title  IV  shall  supersede  any  and  all 
State  laws  insofar  as  they  may  now  or  hereafter  relate  to  any  employee 
benefit  plan  described  in  section  4(a)  and  not  exempt  under  section 
4(b).  This  section  shall  take  effect  on  January  1,  1975. 

(b)  (1)  This  section  shall  not  apply  with  respect  to  any  cause  of 
action  which  arose,  or  any  act  or  omission  which  occurred,  before 
Januar}7 1, 1975. 

(2)  (A)  Except  as  provided  in  subparagraph  (B),  nothing  in  this 
title  shall  be  construed  to  exempt  or  relieve  any  person  from  any  law 
of  any  State  which  regulates  insurance,  banking,  or  securities. 

(B)  Neither  an  employee  benefit  plan  described  in  section  4(a), 
which  is  not  exempt  under  section  4(b)  (other  than  a  plan  established 
primarily  for  the  purpose  of  providing  death  benefits),  nor  any  trust 
established  under  such  a  plan,  shall  be  deemed  to  be  an  insurance 
company  or  other  insurer,  bank,  trust  company,  or  investment  company 
or  to  be  engaged  in  the  business  of  insurance  or  banking  for  purposes  of 
any  law  of  any  State  purporting  to  regulate  insurance  companies, 
insurance  contracts,  banks,  trust  companies,  or  investment  companies. 

(3)  Nothing  in  this  section  shall  be  construed  to  prohibit  use  by  the 
Secretary  of  services  or  facilities  of  a  State  agency  as  permitted  under 
section  506  of  this  Act. 

(4)  Subsection  (a)  shall  not  apply  to  any  generally  applicable 
criminal  law  of  a  State. 

(c)  For  purposes  of  this  section:  "State  law." 

(1)  The  term  "State  law"  includes  all  laws,  decisions,  rules, 
regulations,  or  other  State  action  having  the  effect  of  law,  of  any 
State.  A  law  of  the  United  States  applicable  only  to  the  District 
of  Columbia  shall  be  treated  as  a  State  law  rather  than  a  law  of 
the  United  States. 

(2)  The  term  "State"  includes  a  State,  any  political  subdivi-   "State." 
sions  thereof,  or  any  agency  or  instrumentality  of  either,  which 
purports  to  regulate,  directly  or  indirectlv.  the  terms  and  condi- 
tions of  employee  benefit  plans  covered  by  this  title. 

(d)  Nothing  in  this  title  shall  be  construed  to  alter,  amend,  modify, 
invalidate,  impair,  or  supersede  anv  law  of  the  United  States  (except 

as  provided  in  sections  111  and  507(b) )  or  any  rule  or  regulation  issued  Ante,  pp.  851, 
under  any  such  law.  894. 
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TITLE  II— AMENDMENTS  TO  THE  INTER- 
NAL REVENUE  CODE  RELATING  TO 
RETIREMENT  PLANS 

SEC  1001.  AMENDMENT  OF  INTERNAL  REVENUE  CODE  OF  1954. 

Except  as  otherwise  expressly  provided,  whenever  in  this  title  an 
amendment  or  repeal  is  expressed  in  terms  of  an  amendment  to,  or 
repeal  of,  a  section  or  other  provision,  the  reference  shall  be  considered 
to  be  made  to  a  section  or  other  provision  of  the  Internal  Revenue  Code 

68 A  Stat.    3.  of  1954. 

26  USC   1  et 

ss2f  Subtitle   A — Participation,   Vesting,   Funding, 

Administration,  Etc. 

PART  1— PARTICIPATION,  VESTING,  AND  FUNDING 

SEC.  1011.  MINIMUM  PARTICIPATION  STANDARDS. 

26  usc  401.  Part  I  of  subchapter  D  of  chapter  1  (relating  to  pension,  profit- 

sharing,  stock  bonus,  plans,  etc.)  is  amended  by  adding  at  the  end 
thereof  the  following : 

"Subpart  B— Special  Rules 

"Sec.  410.  Minimum  participation  standards. 
"Sec.  411.  Minimum  vesting  standards. 
"Sec.  412.  Minimum  funding  standards. 
"Sec.  413.  Collectively  bargained  plans. 
"Sec.  414.  Definitions  and  special  rules. 

"Sec  415.  Limitations  on  benefits  and  contributions  under  qualified 
plans. 

"SEC.  410.  MINIMUM  PARTICIPATION  STANDARDS. 

"(a)  Participation. — 

"(1)  Minimum  age  and  service  conditions. — 

"(A)  General  rule. — A  trust  shall  not  constitute  a  quali- 
fied trust  under  section  401  (a)  if  the  plan  of  which  it  is  a  part 
requires,  as  a  condition  of  participation  in  the  plan,  that  an 
employee  complete  a  period  of  service  with  the  employer  or 
employers  maintaining  the  plan  extending  beyond  the  later 
of  the  following  dates — 

"(i)  the  date  on  which  the  emplovee  attains  the  age 
of 25;  or 

"  (ii)  the  date  on  which  he  completes  1  year  of  service. 
"(B)  Special  rules  for  certain  plans. — 

"(i)   In  the  case  of  any  plan  which  provides  that  after 
not  more  than  3  years  of  service  each  participant  has  a 
right  to  100  percent  of  his  accrued  benefit  under  the  plan 
which  is  nonforfeitable  (within  the  meaning  of  section 
Post,  p.  901.  411)  at  the  time  such  benefit  accrues,  clause  (ii)  of  sub- 

paragraph (A)  shall  be  applied  by  substituting  '3  years 
of  service'  for  '1  year  of  service'. 

"(ii)  In  the  case  of  any  plan  maintained  exclusively 
for  employees  of  an  educational  institution  (as  defined 
26  usc  170.  in  section  170(b)  (1)  (A)  (ii))  by  an  employer  which  is 

26  usc  501.  exempt  from  tax  under  section  501  (a)  which  provides 

that  each  participant  having  at  least  1  year  of  service  has 
a  right  to  100  percent  of  his  accrued  benefit  under  the 
plan  which  is  nonforfeitable  (within  the  meaning  of  sec- 
tion 411)  at  the  time  such  benefit  accrues,  clause  (i)  of 
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subparagraph  (A)  shall  be  applied  by  substituting  '30' 
for  '25'.  This  clause  shall  not  apply  to  any  plan  to  which 
clause  (i)  applies. 
"  (2)  Maximum  age  conditions. — A  trust  shall  not  constitute  a 
qualified  trust  under  section  401(a)  if  the  plan  of  which  it  is  a  26  use  401, 
part  excludes  from  participation  (on  the  basis  of  age)  employees 
who  have  attained  a  specified  age,  unless — 
"(A)  the  plan  is  a— 

"  ( i)  denned  benefit  plan,  or 

"(h)  target  benefit  plan  (as  defined  under  regulations 

prescribed  by  the  Secretary  or  his  delegate),  and 

"(B)  such  employees  begin  employment  with  the  employer 

after  they  have  attained  a  specified  age  which  is  not  more 

than  5  years  before  the  normal  retirement  age  under  the  plan. 

"(3)  Definition  of  year  of  service. — 

"(A)  General  rule. — For  purposes  of  this  subsection,  the 
term  'year  of  service'  means  a  12-month  period  during  which 
the  employee  has  not  less  than  1,000  hours  of  service.  For 
purposes  of  this  paragraph,  computation  of  any  12-month 
period  shall  be  made  with  reference  to  the  date  on  which  the 
employee's  employment  commenced,  except  that,  under  regu- 
lations prescribed  by  the  Secretary  of  Labor,  such  computa- 
tion may  be  made  by  reference  to  the  first  day  of  a  plan  year 
in  the  case  of  an  employee  who  does  not  complete  1,000  hours 
of  service  during  the  12-month  period  beginning  on  the  date 
his  employment  commenced. 

"(B)  Seasonal  industries. — In  the  case  of  any  seasonal 
industry  where  the  customary  period  of  employment  is  less 
than  1,000  hours  during  a  calendar  year,  the  term  'year  of 
service'  shall  be  such  period  as  may  be  determined  under 
regulations  prescribed  by  the  Secretary  of  Labor. 

"(C)  Hours  of  service. — For  purposes  of  this  subsection, 
the  term  'hour  of  service'  means  a  time  of  service  determined 
under  regulations  prescribed  by  the  Secretary  of  Labor. 

"(D)  Maritime  industries. — For  purposes  of  this  sub- 
section, in  the  case  of  any  maritime  industry,  125  days  of 
service  shall  be  treated  as  1,000  hours  of  service.  The  Secre- 
tary of  Labor  may  prescribe  regulations  to  carry  out  this 
subparagraph. 
"(4)   Time  of  participation. — A  plan  shall  be  treated  as  not 
meeting  the  requirements  of  paragraph   (1)  unless  it  provides 
that  any  employee  who  has  satisfied  the  minimum  age  and  service 
requirements  specified  in  such  paragraph,  and  who  is  otherwise 
entitled  to  participate  in  the  plan,  commences  participation  in  the 
plan  no  later  than  the  earlier  of — 

"  ( A)  the  first  day  of  the  first  plan  year  beginning  after  the 

date  on  which  such  employee  satisfied  such  requirements,  or 

"(B)  the  date  6  months  after  the  date  on  which  he  satisfied 

such  requirements, 

unless  such  employee  was  separated  from  the  service  before  the 

date  referred •  to  in  subparagraph    (A)   or   (B),  whichever  is 

applicable. 

"(5)   Breaks  in  service. — 

"(A)  General  rule. — Except  as  otherwise  provided  in 
subparagraphs  (B),  (C),  and  (D),  all  years  of  service  with 
the  employer  or  employers  maintaining  the  plan  shall  be  taken 
into  account  in  computing  the  period  of  service  for  purposes 
of  paragraph  (1). 
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"(B)  Employees  under  3-year  ioo  percent  vesting  — 
In  the  case  of  any  employee  who  has  any  1-year  break  in  serv- 
Post,  p.  901.  ice   (as  defined  in  section  411(a)(0)(A))   under  a  plan  to 

which  the  service  requirements  of  clause  (i)  of  paragraph  (1) 
(B)  apply,  if  such  employee  has  not  satisfied  such  require- 
ments, service  before  such  break  shall  not  be  required  to  be 
taken  into  account. 

"(C)  1-year  break  ix  SERVICE, — In  computing  an  employ- 
ee's period  of  service  for  purposes  of  subsection  (a)(1)  in 
the  case  of  any  participant  who  has  any  1-year  break  in 
service  (as  defined  in  section  411(a)(6)(A)),  service  before 
such  break  shall  not  be  required  to  be  taken  into  account  under 
the  plan  until  he  has  completed  a  year  of  service  (as  defined 
in  paragraph  (3) )  after  his  return. 

"(D)  Nonnested  participants. — In  the  case  of  a  partici- 
pant who  does  not  have  any  nonforfeitable  right  to  an 
accrued  benefit  derived  from  employer  contributions,  years 
of  service  with  the  employer  or  employers  maintaining  the 
plan  before  a  break  in  service  shall  not  be  required  to  be 
taken  into  account  in  computing  the  period  of  service  for 
purposes  of  subsection  (a)  (1)  if  the  number  of  consecutive 
1-year  breaks  in  service  equals  or  exceeds  the  aggregate  num- 
ber of  such  years  of  service  before  such  break.  Such  aggregate 
number  of  years  of  service  before  such  break  shall  be  deemed 
not  to  include  any  years  of  service  not  required  to  be  taken 
into  account  under  this  subparagraph  by  reason  of  any  prior 
break  in  service. 
"(b)    Eligibility. — 

"(1)   In  general. — A  trust  shall  not  constitute  a  qualified  trust 

26  use  401,  under  section  401(a)  unless  the  trust,  or  two  or  more  trusts,  or 

the  trust  or  trusts  and  annuity  plan  or  plans  are  designated  by  the 

employer  as  constituting  parts  of  a  plan  intended  to  qualify  under 

section  401  (a)  which  benefits  either — 

A)  70  percent  or  more  of  all  employees,  or  80  percent  or 
more  of  all  the  employees  who  are  eligible  to  benefit  under  the 
plan  if  70  percent  or  more  of  all  the  employees  are  eligible  to 
benefit  under  the  plan,  excluding  in  each  case  employees  who 
have  not  satisfied  the  minimum  age  and  service  requirements, 
if  any,  prescribed  by  the  plan  as  a  condition  of  participation, 
or 

"(B)  such  employees  as  qualify  under  a  classification  set 
up  by  the  employer  and  found  by  the  Secretary  or  his  dele- 
gate not  to  be  discriminatory  in  favor  of  employees  who  are 
officers,  shareholders,  or  highly  compensated. 
"(•2)  Exclusion  of  certain  employees. — For  purposes  of  para- 
graph (1),  there  shall  be  excluded  from  consideration — 

(A)  employees  not  included  in  the  plan  who  are  included 
in  a  unit  of  employees  covered  by  an  agreement  which  the 
Secretary  of  Labor  finds  to  be  a  collective  bargaining  agree- 
ment between  employee  representatives  and  one  or  more 
employers,  if  there  is  evidence  that  retirement  benefits  were 
the  subject  of  good  faith  bargaining  between  such  employee 
representatives  and  such  employer  or  employers, 

"(B)   in  the  case  of  a  trust  established  or  maintained  pur- 
suant to  an  agreement  which  the  Secretary  of  Labor  finds 
to  be  a  collective  bargaining  agreement  between  air  pilots 
represented  in  accordance  with  title  II  of  the  Railway  Labor 
45  use  181»  Act  and  one  or  more  employers,  all  employees  not  covered 

by  such  agreement,  and 
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"(C)  employees  who  are  nonresident  aliens  and  who  receive 
no  earned  income  (within  the  meaning  of  section  911(b))     26  use  911. 
from  the  employer  which  constitutes  income  from  sources 
within  the  United  States   (within  the  meaning  of  section 
861(a)(3)). 
Subparagraph  (B)  shall  not  apply  in  the  case  of  a  plan  which 
provides  contributions  or  benefits  for  employees  whose  principal 
duties  are  not  customarily  performed  aboard  aircraft  in  flight. 
"(c)  Application     of     Participation     Standards    to     Certain 
Plans. — 

"(1)  The  provisions  of  this  section  (other  than  paragraph  (2) 
of  this  subsection)  shall  not  apply  to— 

"(A)  a  governmental  plan  (within  the  meaning  of  section 
414(d)), 

"(B)  a  church  plan  (within  the  meaning  of  section  414(e) ) 
with  respect  to  which  the  election  provided  by  subsection  (d) 
of  this  section  has  not  been  made, 

"(C)  a  plan  which  has  not  at  any  time  after  the  date  of 
the  enactment  of  the  Employee  Retirement  Income  Security 
Act  of  1974  provided  for  employer  contributions,  and  Ante,  p.  829. 

"(D)  a  plan  established  and  maintained  by  a  society,  order, 
or  association  described  in  section  501(c)(8)  or  (9)  if  no 
part  of  the  contributions  to  or  under  such  plan  are  made  by 
employers  of  participants  in  such  plan. 
"(2)  A  plan  described  in  paragraph  (1)  shall  be  treated  as 
meeting  the  requirements  of  this  section,  for  purposes  of  section 
401(a),  if  such  plan  meets  the  requirements  of  section  401(a)  (3) 
as  in  effect  on  the  day  before  the  date  of  the  enactment  of  this 
section. 
"(d)  Election   by    Church   to   Have    Participation,   Vesting, 
Funding,  Etc.,  Provisions  Apply. — 

.)  In  general. — If  the  church  or  convention  or  association 
lurches  which  maintains  any  church  plan  makes  an  election 
under  this  subsection  (in  such  form  and  manner  as  the  Secretary 
or  his  delegate  may  by  regulations  prescribe),  then  the  provisions 
of  this  title  relating  to  participation,  vesting,  funding,  etc.  (as  in 
effect  from  time  to  time)  shall  apply  to  such  church  plan  as  if 
such  provisions  did  not  contain  an  exclusion  for  church  plans. 

"  (2)  Election  irrevocable. — An  election  under  this  subsection 
with  respect  to  any  church  plan  shall  be  binding  with  respect  to 
such  plan,  and,  once  made,  shall  be  irrevocable." 
SEC.  1012.  MINIMUM  VESTING  STANDARDS. 

(a)  In  General. — Subpart  B  of  part  I  of  subchapter  D  of  chapter 
1  is  amended  by  adding  after  section  410  the  following  new  section :        Ante,  p.  898. 
"SEC.  411.  MINIMUM  VESTING  STANDARDS. 

"(a)  General  Rule. — A  trust  shall  not  constitute  a  qualified  trust 
under  section  401(a)  unless  the  plan  of  which  such  trust  is  a  part 
provides  that  an  employee's  right  to  his  normal  retirement  benefit  is 
nonforfeitable  upon  the  attainment  of  normal  retirement  age  (as 
defined  in  subsection  (a)(8))  and  in  addition  satisfies  the  requirements 
of  paragraphs  (1)  and  (2)  of  this  subsection  and  the  requirements  of 
paragraph  (2)  of  subsection  (b),  and  in  the  case  of  a  defined  benefit 
plan,  also  satisfies  the  requirements  of  paragraph  (1)  of  subsection 
(b). 

"(1)  Employee  contributions. — A  plan  satisfies  the  require- 
ments of  this  paragraph  if  an  employee's  rights  in  his  accrued 
benefit  derived  from  his  own  contributions  are  nonforfeitable. 
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"(2)  Employer  contributions. — A  plan  satisfies  the  require- 
ments of  this  paragraph  if  it  satisfies  the  requirements  of  sub- 
paragraph (A),  (B),  or  (C).  m 

''(A)  10-year  vesting. — A  plan  satisfies  the  requirements 
of  this  subparagraph  if  an  employee  who  has  at  least  10  years 
of  service  has  a  nonforfeitable  right  to  100  percent  of  his 
accrued  benefit  derived  from  employer  contributions. 

"(B)  5-  to  15-year  vesting. — A  plan  satisfies  the  require- 
ments of  this  subparagraph  if  an  employee  who  has  completed 
at  least  5  vears  of  service  has  a  nonforfeitable  right  to  a  per- 
centage of  his  accrued  benefit  derived  from  employer  contri- 
butions which  percentage  is  not  less  than  the  percentage 
determined  under  the  following  table : 

Nonforfeitable 
'Years  of  service  :  percentage 

5   25 

6   30 

7   35 

8  40 

9   45 

10   50 

11    60 

12   70 

13   80 

14 . 90 

15  or  more 100. 

"(C)  Rule  of  45.— 

"(i)  A  plan  satisfies  the  requirements  of  this  subpar- 
agraph if  an  employee  who  is  not  separated  from  the  serv- 
ice, who  has  completed  at  least  5  vears  of  service,  and 
with  respect  to  whom  the  sum  of  his  age  and  years  of 
service  equals  or  exceeds  45,  has  a  nonforfeitable  right 
to  a  percentage  of  his  accrued  benefit  derived  from 
employer  contributions  determined  under  the  following 
table: 

"If  years  of  and  sum  of  age  then  the 

service  equal  and  service  equals  nonforfeitable 

or  exceed —  or  exceeds —  percentage  is — 

5 45 50 

6 47 60 

7 49 70 

8 51 80 

9 53 90 

10 55 100. 

"(ii)  Notwithstanding  clause  (i),  a  plan  shall  not  be 
treated  as  satisfying  the  requirements  of  this  subpara- 
graph unless  any  employee  who  has  completed  at  least  10 
years  of  service  has  a  nonforfeitable  right  to  not  less  than 
50  percent  of  his  accrued  benefit  derived  from  employer 
contributions  and  to  not  less  than  an  additional  10  per- 
cent for  each  additional  year  of  service  thereafter. 
"(3)  Certain  permitted  forfeitures,  suspensions,  etc. — 
For  purposes  of  this  subsection — 

"(A)  Forfeiture  on  account  of  death. — A  right  to  an 
accrued  benefit  derived  from  employer  contributions  shall  not 
be  treated  as  forfeit-able  solely  because  the  plan  provides  that 
it  is  not  payable  if  the  participant  dies  (except  in  the  case  of 
a  survivor  annuitv  which  is  pavable  as  provided  in  section 
p.  935.  401(a)(ll)). 

"(B)  Suspension  of  benefits  upon  reemployment  of 
retiree. — A  right  to  an  accrued  benefit  derived  from  employer 


4910 


September  2,   1974  -   75  -  Pub.  Law  93-406     BS  STAT>  ^3 

contributions  shall  not  be  treated  as  forfeitable  solely  because 
the  plan  provides  that  the  payment  of  benefits  is  suspended 
for  such  period  as  the  employee  is  employed,  subsequent  to 
the  commencement  of  payment  of  such  benefits — 

"(i)  in  the  case  of  a  plan  other  than  a  multiemployer 
plan,  by  the  employer  who  maintains  the  plan  under 
which  such  benefits  were  being  paid ;  and 

"(ii)'  in  the  case  of  a  multiemployer  plan,  in  the  same 
industry,  the  same  trade  or  craft,  and  the  same  geo- 
graphic area  covered  by  the  plan  as  when  such  benefits 
commenced. 
The  Secretary  of  Labor  shall  prescribe  such  regulations  as    Regulations. 
may  be  necessary  to  carry  out  the  purposes  of  this  subpara- 
graph, including  regulations  with  respect  to  the  meaning  of 
the  term  'employed'. 

"(C)  Effect  of  retroactive  plan  amendments. — A  right 
to  an  accrued  benefit  derived  from  employer  contributions 
shall  not  be  treated  as  forfeitable  solely  because  plan  amend- 
ments may  be  given  retroactive  application  as  provided  in 
section  412 (c)(8).  Post,  p.  914. 

"(D)  Withdrawal  of  mandatory  contribution. — 

"(i)  A  right  to  an  accrued  benefit  derived  from 
employer  contributions  shall  not  be  treated  as  forfeitable 
solelv  because  the  plan  provides  that,  in  the  case  of  a 
participant  who  does  not  have  a  nonforfeitable  right  to 
at  least  50  percent  of  his  accrued  benefit  derived  from 
employer  contributions,  such  accrued  benefit  may  be  for- 
feited on  account  of  the  withdrawal  by  the  participant 
of  any  amount  attributable  to  the  benefit  derived  from 
mandatory  contributions  (as  defined  in  subsection  (c) 
(2)  (C) )  made  by  such  participant. 

"(ii)  Clause  (i)  shall  not  apply  to  a  plan  unless  the 
plan  provides  that  any  accrued  benefit  forfeited  under 
a  plan  provision  described  in  such  clause  shall  be  restored 
upon  repayment  by  the  participant  of  the  full  amount  of 
the  withdrawal  described  in  such  clause  plus,  in  the  case 
of  a  defined  benefit  plan,  interest.  Such  interest  shall  be 
computed  on  such  amount  at  the  rate  determined  for  pur- 
poses of  subsection  (c)  (2)  (C)  on  the  date  of  such  repay- 
ment (computed  annually  from  the  date  of  such  with- 
drawal). In  the  case  of  a  denned  contribution  plan,  the 
plan  provision  required  under  this  clause  may  provide 
that  such  repayment  must  be  made  before  the  participant 
has  any  one-year  break  in  service  commencing  after  the 
withdrawal. 

"(iii)  In  the  case  of  accrued  benefits  derived  from 
employer  contributions  which  accrued  before  the  date 
of  the  enactment  of  the  Employee  Retirement  Income 
Security  Act  of  1974.  a  right  to  such  accrued  benefit  Ante,  p.  829. 
derived  from  employer  contributions  shall  not  be  treated 
as  forfeitable  solely  because  the  plan  provides  that  an 
amount  of  such  accrued  benefit  may  be  forfeited  on 
account  of  the  withdrawal  by  the  participant  of  an 
amount  attributable  to  the  benefit  derived  from  manda- 
tory contributions  (as  defined  in  subsection  (c)  (2)  (C) ) 
made  by  such  participant  before  the  date  of  the  enactment 
of  the  Act  if  such  amount  forfeited  is  proportional  to  such 
amount  withdrawn.  This  clause  shall  not  apply  to  any 
plan  to  which  any  mandatory  contribution  is  made  after 
the  date  of  the  enactment  of  such  Act.  The  Secretary  or  Regulations, 
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his  delegate  shall  prescribe  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  of  this  clause. 

"(iv)  For  purposes  of  this  subparagraph,  in  the  case 
of  any  class-year  plan,  a  withdrawal  of  employee  con- 
tributions shall  be  treated  as  a  withdrawal  of  such  con- 
•    tributions  on  a  plan  year  by  plan  year  basis  in  succeeding 
order  of  time. 

"(v)  For  nonforfeitability  where  the  employee  has  a 

nonforfeitable  right  to  at  least  50  percent  of  his  accrued 

benefit,  see  section  401  (a)  (19). 

"(4)  Service  included  in  determination  of  nonforfeitable 

percentage. — In  computing  the  period  of  service  under  the  plan 

for  purposes  of  determining  the  nonforfeitable  percentage  under 

paragraph  (2),  all  of  an  employee's  years  of  service  with  the 

employer  or  employers  maintaining  the  plan  shall  be  taken  into 

account,  except  that  the  following  may  be  disregarded : 

"(A)  years  of  service  before  age  22,  except  that  in  the  case 
of  a  plan  which  does  not  satisfy  subparagraph  (A)  or  (B) 
of  paragraph  (2),  the  plan  may  not  disregard  any  such  year 
of  service  during  which  the  employee  was  a  participant ; 

"(B)  years  of  service  during  a  period  for  which  the 
employee  declined  to  contribute  to  a  plan  requiring  employee 
contributions ; 

"(C)  years  of  service  with  an  employer  during  any  period 
for  which  the  employer  did  not  maintain  the  plan  or  a  prede- 
cessor plan  (as  denned  under  regulations  prescribed  by  the 
Secretary  or  his  delegate) ; 

"(D)  service  not  required  to  be  taken  into  account  under 
paragraph  (6)  ; 

"(E)  years  of  service  before  January  1,  1971,  unless  the 
employee  has  had  at  least  3  years  of  service  after  December  31, 
1970;  and 

"(F)  years  of  service  before  the  first  plan  year  to  which  this 
section  applies,  if  such  service  would  have  been  disregarded 
under  the  rules  of  the  plan  with  regard  to  breaks  in  service  as 
in  effect  on  the  applicable  date. 
"(5)   Year  of  service. — 

"(A)  General  rule. — For  purposes  of  this  subsection, 
except  as  provided  in  subparagraph  (C),  the  term  'year  of 
service'  means  a  calendar  year,  plan  year,  or  other  12-consec- 
utive  month  period  designated  by  the  plan  (and  not  prohibited 
under  regulations  prescribed  by  the  Secretary  of  Labor)  dur- 
ing which  the  participant  has  completed  1,000  hours  of  service. 
"(B)  Hours  of  service.' — For  purposes  of  this  subsection, 
the  term  'hours  of  service'  has  the  meaning  provided  by  sec- 
Ante,  p.  898.  tion 410(a)(3)(C). 

"(C)  Seasonal  industries. — In  the  case  of  any  seasonal 
industry  where  the  customary  period  of  employment  is  less 
Regulations,  than  1,000  hours  during  a  calendar  year,  the  term  'year  of 

service'  shall  be  such  period  as  may  be  determined  under  reg- 
ulations prescribed  by  the  Secretary  of  Labor. 

"(D)  Maritime  industries. — For  purposes  of  this  sub- 
section, in  the  case  of  any  maritime  industry,  125  days  of  serv- 
ice shall  be  treated  as  1,000  hours  of  service.  The  Secretary 
of  Labor  may  prescribe  regulations  to  carry  out  the  purposes 
of  this  subparagraph. 
"(6)  Breaks  in  service. — 

"(A)  Definition  of  i-tear  break  in  service. — For  pur- 
poses of  this  paragraph,  the  term  '1-year  break  in  service' 
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means  a  calendar  year,  plan  year,  or  other  12-consecutive- 
month  period  designated  by  the  plan  (and  not  prohibited 
under  regulations  prescribea  by  the  Secretary  of  Labor)  dur- 
ing which  the  participant  has  not  completed  more  than  500 
hours  of  service. 

"(B)  1  TEAR  OF  SERVICE  AFTER  1-YEAR  BREAK  IX  SERV- 
ICE.— For  purposes  of  paragraph  (4),  in  the  case  of  any 
employee  who  has  any  1-year  break  in  service,  years  of  service 
before  such  break  shall  not  be  required  to  be  taken  into 
account  until  he  has  completed  a  year  of  service  after  his 
return. 

"(C)     1-YEAR  BREAK  IN'  SERVICE  UNDER  DEFINED  CONTRIBUTION 

plan. — For  purposes  of  paragraph  (4),  in  the  case  of  any 
participant  in  a  defined  contribution  plan,  or  an  insured 
defined  benefit  plan  which  satisfies  the  requirements  of  sub- 
section (b)  (1)  (F) ,  who  has  any  1-year  break  in  service,  years 
of  service  after  such  break  shall  not  be  required  to  be  taken 
into  account  for  purposes  of  determining  the  nonforfeitable 
percentage  of  his  accrued  benefit  derived  from  employer  con- 
tributions which  accrued  before  such  break. 

"(D)  Nonvested  participants. — For  purposes  of  para- 
graph (4),  in  the  case  of  a  participant  who,  under  the  plan, 
does  not  have  any  nonforfeitable  right  to  an  accrued  benefit 
derived  from  employer  contributions,  years  of  service  before 
any  1-year  break  in  service  shall  not  be  required  to  be  taken 
into  account  if  the  number  of  consecutive  1-year  breaks  in 
service  equals  or  exceeds  the  aggregate  number  of  such  years 
of  service  prior  to  such  break.  Such  aggregate  number  of 
years  of  service  before  such  break  shall  be  deemed  not  to 
include  any  years  of  service  not  required  to  be  taken  into 
account  under  this  subparagraph  by  reason  of  any  prior 
break  in  service. 
"(7)  Accrued  benefit. — 

"(A)  In  general. — For  purposes  of  this  section,  the  term 
'accrued  benefit'  means— 

"(i)  in  the  case  of  a  defined  benefit  plan,  the  employ- 
ee's accrued  benefit  determined  under  the  plan  and,  except 
as  provided  in  subsection  (c)  (3),  expressed  in  the  form 
of  an  annual  benefit  commencing  at  normal  retirement 
age,  or 

"  (ii)  in  the  case  of  a  plan  which  is  not  a  defined  benefit 
plan,  the  balance  of  the  employee's  account. 
"(B)  Effect  of  certain  distributions. — Notwithstand- 
ing paragraph  (4),  for  purposes  of  determining  the  employ- 
ee's accrued  benefit  under  the  plan,  the  plan  may  disregard 
service  performed  by  the  employee  with  respect  to  which 
he  has  received — 

"(i)  a  distribution  of  the  present  value  of  his  entire 
nonforfeitable  benefit  if  such  distribution  was  in  an 
amount  (not  more  than  $1,750)  permitted  under  regula- 
tions prescribed  by  the  Secretary  or  his  delegate,  or 

"(ii)  a  distribution  of  the  present  value  of  his  non- 
forfeitable benefit  attributable  to  such  service  which  he 
elected  to  receive. 
Clause  (i)  of  this  subparagraph  shall  apply  only  if  such  dis- 
tribution was  made  on  termination  of  the  employee's  partici- 
pation in  the  plan.  Clause  (ii)  of  this  subparagraph  shall 
apply  only  if  such  distribution  was  made  on  termination  of 
the  employee's  participation  in  the  plan  or  under  such  other 
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circumstances  as  may  be  provided  under  regulations  pre- 
scribed by  the  Secretary  or  his  delegate. 

"(C)    KEPAYMENT    OF    SUBPARAGRAPH    (b)     DISTRIBUTIONS. — 

For  purposes  of  determining  the  employee's  accrued  benefit 
under  a  plan,  the  plan  may  not  disregard  service  as  provided 
in  subparagraph  (B)  unless  the  plan  provides  an  opportunity 
for  the  participant  to  repay  the  full  amount  of  the  distribu- 
tion described  m  such  subparagraph  (B)  with,  in  the  case  of  a 
denned  benefit  plan,  interest  at  the  rate  determined  for  pur- 
poses of  subsection  (c)  (2)  (C)  and  provides  that  upon  such 
repayment  the  employee's  accrued  benefit  shall  be  recom- 
puted by  taking  into  account  service  so  disregarded.  This  sub- 
paragraph shall  apply  only  in  the  case  of  a  participant  who — 
"(i)   received  such  a  distribution  in  any   plan  year 
to  which  this  section  applies,  which  distribution  was 
less  than  the  present  value  of  his  accrued  benefit, 

"(ii)   resumes  employment   covered   under  the   plan, 
and 

"  (iii)  repays  the  full  amount  of  such  distribution  with, 
in  the  case  of  a  defined  benefit  plan,  interest  at  the  rate 
determined  for  purposes  of  subsection  (c)  (2)  (C). 
In  the  case  of  a  denned  contribution  plan,  the  plan  provi- 
sion required  under  this  subparagraph  may  provide  that  such 
repayment  must  be  made  before  the  participant  has  any  one- 
year  break  in  service  commencing  after  such  withdrawal. 
"(8)  Normal,  retirement  age. — For  purposes  of  this  section, 
the  term  'normal  retirement  age'  means  the  earlier  of — 

"(A)  the  time  a  plan  participant  attains  normal  retire- 
ment age  under  the  plan,  or 
"(B)  the  later  of— 

"(i)  the  time  a  plan  participant  attains  age  65,  or 
"(ii)  the  10th  anniversary  of  the  time  a  plan  partici- 
pant commenced  participation  in  the  plan. 
"(9)  Normal  retirement  benefit. — For  purposes  of  this  sec- 
tion, the  term  'normal  retirement  benefit'  means  the  greater  of 
the  early  retirement  benefit  under  the  plan,  or  the  benefit  under 
the  plan  commencing  at  normal  retirement  age.   The  normal 
retirement  benefit  shall  be  determined  without  regard  to — 
"  ( A)  medical  benefits,  and 

"(B)  disability  benefits  not  in  excess  of  the  qualified  dis- 
ability benefit. 
For  purposes  of  this  paragraph,  a  qualified  disability  benefit  is 
a  disability  benefit  provided  by  a  plan  which  does  not  exceed 
the  benefit  which  would  be  provided  for  the  participant  if  he 
separated  from  the  service  at  normal  retirement  age.  For  pur- 
poses of  this  paragraph,  the  early  retirement  benefit  under  a 
plan  shall  be  determined  without  regard  to  any  benefits  com- 
mencing before  benefits  payable  under  title  if  of  the  Social 
42  use  401,  Security  Act  become  payable  which — 

"(i)  do  not  exceed  such  social  security  benefits,  and 
"(ii)  terminate  when  such  social  security  benefits  com- 
mence. 
"  (10)  Cllanges  in  vesting  schedule. — 

"(A)  General,  rule. — A  plan  amendment  changing  any 
vesting  schedule  under  the  plan  shall  be  treated  as  not  satisfy- 
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ing  the  requirements  of  paragraph  (2)  if  the  nonforfeitable 
percentage  of  the  accrued  benefit  derived  from  employer 
contributions  (determined  as  of  the  later  of  the  date  such 
amendment  is  adopted,  or  the  date  such  amendment  becomes 
effective)  of  any  employee  who  is  a  participant  in  the  plan  is 
less  than  such  nonforfeitable  percentage  computed  under  the 
plan  without  regard  to  such  amendment. 

"(B)  Election  of  former  schedule. — A  plan  amend- 
ment changing  any  vesting  schedule  under  the  plan  shall  be 
treated  as  not  satisfying  the  requirements  of  paragraph  (2) 
unless  each  participant  having  not  less  than  5  years  of  serv- 
ice is  permitted  to  elect,  within  a  reasonable  period  after  the 
adoption  of  such  amendment,  to  have  his  nonforfeitable  per- 
centage computed  under  the  plan  without  regard  to  such 
amendment, 
(b)  Accrued  Benefit  Requirements. — 
(1)  General  rules. — 

"(A)  3-percent  method. — A  defined  benefit  plan  satisfies 
the  requirements  of  this  paragraph  if  the  accrued  benefit  to 
which  each  participant  is  entitled  upon  his  separation  from 
the  service  is  not  less  than — 

"(i)  3  percent  of  the  normal  retirement  benefit  to 
which  he  would  be  entitled  if  he  commenced  participation 
at  the  earliest  possible  entry  age  under  the  plan  and 
served  continuously  until  the  earlier  of  age  65  or  the  nor- 
mal retirement  age  specified  under  the  plan,  multiplied 

by 

"  (ii)  the  number  of  years  (not  in  excess  of  33  V3)  of  his 

participation  in  the  plan. 
In  the  case  of  a  plan  providing  retirement  benefits  based 
on  compensation  during  any  period,  the  normal  retirement 
benefit  to  which  a  participant  would  be  entitled  shall  be  deter- 
mined as  if  he  continued  to  earn  annually  the  average  rate 
of  compensation  which  he  earned  during  consecutive  years  of 
service,  not  in  excess  of  10,  for  which  his  compensation  was  the 
highest.  For  purposes  of  this  subparagraph,  social  security 
benefits  and  all  other  relevant  factors  used  to  compute  bene- 
fits shall  be  treated  as  remaining  constant  as  of  the  current 
year  for  all  years  after  such  current  year. 

"(B)  133 yz  percent  rule. — A  defined  benefit  plan  satisfies 
the  requirements  of  this  paragraph  for  a  particular  plan  year 
if  under  the  plan  the  accrued  benefit  payable  at  the  normal 
retirement  age  is  equal  to  the  normal  retirement  benefit  and 
the  annual  rate  at  which  any  individual  who  is  or  could  be  a 
participant  can  accrue  the  retirement  benefits  payable  at 
normal  retirement  age  under  the  plan  for  any  later  plan  year 
is  not  more  than  133V3  percent  of  the  annual  rate  at  which,  he 
can  accrue  benefits  for  any  plan  year  beginning  on  or  after 
such  particular  plan  year  and  before  such  later  plan  year.  For 
purposes  of  this  subparagraph — 

"(i)   any  amendment  to  the  plan  which  is  in  effect  for 

the  current  year  shall  be  treated  as  in  effect  for  all  other 

plan  years; 
"(ii)  any  change  in  an  accrual  rate  which  does  not 

apply  to  any  individual  who  is  or  could  be  a  participant 

in  the  current  year  shall  be  disregarded; 
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"(iii)  the  fact  that  benefits  under  the  plan  may  be 
payable  to  certain  employees  before  normal  retirement 
age  shall  be  disregarded ;  and 

"(iv)  social  security  benefits  and  all  other  relevant  fac- 
tors used  to  compute  benefits  shall  be  treated  as  remaining 
constant  as  of  the  current  year  for  all  years  after  the 
current  year. 
"(C)  Fractional  rule. — A  defined  benefit  plan  satisfies  the 
requirements  of  this  paragraph  if  the  accrued  benefit  to  which 
any  participant  is  entitled  upon  his  separation  from  the 
service  is  not  less  than  a  fraction  of  the  annual  benefit  com- 
mencing at  normal  retirement  age  to  which  he  would  be 
entitled  under  the  plan  as  in  effect  on  the  date  of  his  separation 
if  he  continued  to  earn  annually  until  normal  retirement  age 
the  same  rate  of  compensation  upon  which  his  normal  retire- 
ment benefit  would  be  computed  under  the  plan,  determined 
as  if  he  had  attained  normal  retirement  age  on  the  date  on 
which  any  such  determination  is  made  (but  taking  into 
account  no  more  than  the  10  years  of  sendee  immediately  pre- 
ceding his  separation  from  service).  Such  fraction  shall  be 
a  fraction,  not  exceeding  1,  the  numerator  of  which  is  the 
total  number  of  his  years  of  participation  in  the  plan  (as  of 
the  date  of  his  separation  from  the  service)  and  the  denomina- 
tor of  which  is  the  total  number  of  years  he  would  have  par- 
ticipated in  the  plan  if  he  separated  from  the  service  at  the 
normal  retirement  age.  For  purposes  of  this  subparagraph, 
social  security  benefits  and  all  other  relevant  factors  used  to 
compute  benefits  shall  be  treated  as  remaining  constant  as  of 
the  current  year  for  all  years  after  such  current  year. 

"(D)  Accrual  for  service  before  effective  date. — 
Subparagraphs  (A),  (B),  and  (C)  shall  not  apply  with 
respect  to  years  of  participation  before  the  first  plan  year  to 
which  this  section  applies,  but  a  defined  benefit  plan  satisfies 
the  requirements  of  this  subparagraph  with  respect  to  such 
years  of  participation  only  if  the  accrued  benefit  of  any  par- 
ticipant with  respect  to  such  years  of  participation  is  not  less 
than  the  greater  of — 

"(i)  his  accrued  benefit  determined  under  the  plan,  as 
in  effect  from  time  to  time  prior  to  the  date  of  the  enact- 
ment of  the  Emplovee  Retirement  Income  Securitv  Act 
of  1974,  or 

"(ii)  an  accrued  benefit  which  is  not  less  than  one-half 
of  the  accrued  benefit  to  which  such  participant  would 
have  been  entitled  if  subparagraph  (A).  (B).  or  (C) 
applied  with  respect  to  such  years  of  participation. 
"(E)  First  two  years  of  service. — Notwithstanding  sub- 
paragraphs (A),  (B),  and  (C)  of  this  paragraph,  a  plan 
shall  not  be  treated  as  not  satisfying  the  requirements  of 
this  paragraph  solely  because  the  accrual  of  benefits  under 
the  plan  does  not  become  effective  until  the  employee  has  two 
continuous  years  of  service.  For  purpose's  of  this  subpara- 
graph, the  term  'years  of  service'  has  the  meaning  provided  bv 
Ante,  p.  898.        section  410(a)  (3)  (A). 

"(F)  Certain  insured  defined  benefit  plans. — Notwith- 
standing subparagraphs  (A),  (B),  and  (C),  a  defined  benefit 
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plan  satisfies  the  requirements  of  this  paragraph  if  such 
plan — 

"(i)  is  funded  exclusively  by  the  purchase  of  insur- 
ance contracts,  and 

"(ii)  satisfies  the  requirements  of  paragraphs  (2)  and 
(3)  of  section  412 (i)  (relating  to  certain  insurance  Post,  p.  914. 
contract  plans), 
but  only  if  an  employee's  accrued  benefit  as  of  any  applicable 
date  is  not  less  than  the  cash  surrender  value  his  insurance 
contracts  would  have  on  such  applicable  date  if  the  require- 
ments of  paragraphs  (4),  (5),  and  (6)  of  section  412(i) 
were  satisfied. 

"(G)  Accrued  benefit  may  not  decrease  on  account  of 
increasing  age  or  service. — Notwithstanding  the  preceding 
subparagraphs,  a  defined  benefit  plan  shall  be  treated  as  not 
satisfying  the  requirements  of  this  paragraph  if  the  partici- 
pant's accrued  benefit  is  reduced  on  account  of  any  increase  in 
his  age  or  service.  The  preceding  sentence  shall  not  apply  to 
benefits  under  the  plan  commencing  before  entitlement  to 
benefits  payable  under  title  II  of  the  Social  Security  Act  42  use  40U 
which  benefits  under  the  plan — 

"(i)  do  not  exceed  such  social  security  benefits,  and 
"(ii)    terminate   when    such    social   security   benefits 
commence. 
"(2)    Separate  accounting  required  in  certain  cases. — A 
plan  satisfies  the  requirements  of  this  paragraph  if — 

"(A)  in  the  case  of  a  defined  benefit  plan,  the  plan  requires 
separate  accounting  for  the  portion  of  each  employee's  accrued 
benefit  derived  from  any  voluntary  employee  contributions 
permitted  under  the  plan ;  and 

"(B)  in  the  case  of  any  plan  which  is  not  a  defined  benefit 
plan,    the    plan    requires    separate    accounting    for    each 
employee's  accrued  benefit. 
"  (3)  Year  of  participation. — 

"(A)  Definition. — For  purposes  of  determining  an 
employee's  accrued  benefit,  the  term  'year  of  participation' 
means  a  period  of  service  (beginning  at  the  earliest  date  on 
which  the  employee  is  a  participant  in  the  plan  and  which  is 
included  in  a  period  of  service  required  to  be  taken  into 
account  under  section  410(a)  (5) )  as  determined  under  regu-  Ante,  p.  898, 
lations  prescribed  by  the  Secretary  of  Labor  whicli  provide 
for  the  calculation  of  such  period  on  any  reasonable  and 
consistent  basis. 

"(B)  Less  than  full  time  service. — For  purposes  of  this 
paragraph,  except  as  provided  in  subparagraph  (C),  in  the 
case  of  any  employee  whose  customary  employment  is  less 
than  full  time,  the  calculation  of  such  employee's  service  on 
any  basis  which  provides  less  than  a  ratable  portion  of  the 
accrued  benefit  to  which  he  would  be  entitled  under  the  plan 
if  his  customary  employment  were  full  time  shall  not  be 
treated  as  made  on  a  reasonable  and  consistent  basis. 

"(C)  Less  than  1,000  hours  of  service  during  year. — For 
purposes  'of  this  paragraph,  in  the  case  of  any  employee 
whose  service  is  less  than  1,000  hours  during  any  calendar 
year,  plan  year  or  other  12-consecutive  month  period  desig- 
nated by  the  plan  (and  not  prohibited  under  regulations 
prescribed  by  the  Secretary  of  Labor)  the  calculation  of  his 
period  of  service  shall  not  be  treated  as  not  made  on  a  rea- 
sonable and  consistent  basis  solely  because  such  service  is 
not  taken  into  account. 
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"(D)  Seasonal  industries. — In  the  case  of  any  seasonal 
industry  where  the  customary  period  of  employment  is  less 
than  1,000  hours  during  a  calendar  year,  the  term  'year  of 
participation'  shall  be  such  period  as  determined  under  regu- 
lations prescribed  by  the  Secretary  of  Labor. 

"(E)    Maritime  industries. — For  purposes  of  this  sub- 
section, in  the  case  of  any  maritime  industry,  125  days  of 
Regulations.  service  shall  be  treated  as  a  year  of  participation.  The  Sec- 

retary of  Labor  may  prescribe  regulations  to  carry  out  the 
purposes  of  this  subparagraph. 
"(c)  Allocation  of  Accrued  Benefits  Between  Employer  and 
Employee  Contributions. — 

"(1)  Accrued  benefit  derived  from  employer  contribu- 
tions.— For  purposes  of  this  section,  an  employee's  accrued  benefit 
derived  from  employer  contributions  as  of  any  applicable  date 
is  the  excess,  if  any,  of  the  accrued  benefit  for  such  employee  as 
of  such  applicable  date  over  the  accrued  benefit  derived  from 
contributions  made  by  such  employee  as  of  such  date. 

"(2)  Accrued  benefit  derived  from  employee  contribu- 
tions.— 

"(A)  Plans  other  than  defined  benefit  plans. — In  the 
case  of  a  plan  other  than  a  defined  benefit  plan,  the  accrued 
benefit  derived  from  contributions  made  by  'an  employee  as 
of  any  applicable  date  is — 

"(i)  except  as  provided  in  clause  (ii),  the  balance  of 
the  employee's  separate  account  consisting  only  of  his 
contributions  and  the  income,  expenses,  gains,  and  losses 
attributable  thereto,  or 

"(ii)  if  a  separate  account  is  not  maintained  with 
respect  to  an  employee's  contributions  under  such  a  plan, 
the  amount  which  bears  the  same  ratio  to  his  total  accrued 
benefit  as  the  total  amount  of  the  employee's  contributions 
(less  withdrawals)  bears  to  the  sum  of  such  contributions 
and  the  contributions  made  on  his  behalf  by  the  employer 
(less  withdrawals). 
"(B)   Defined  benefit  plans. — 

"(i)  In  general. — In  the  case  of  a  defined  benefit  plan 
providing  an  annual  benefit  in  the  form  of  a  single  life 
annuity  ( without  ancillary  benefits)  commencing  at  nor- 


«(ii; 

of  clai 


contributions  made  by  an  employee  as  of  any  applicable 
date  is  the  annual  benefit  equal  to  the  employee's  accu- 
mulated contributions  multiplied  by  the  appropriate 
conversion  factor. 

i)  Appropriate  conversion  factor. — For  purposes 
lause  (i),  the  term  'appropriate  conversion  factor' 
means  the  factor  necessary  to  convert  an  amount  equal 
to  the  accumulated  contributions  to  a  single  life  annuity 
(without    ancillary    benefits)    commencing    at    normal 
retirement  age  and  shall  be  10  percent  for  a  normal 
retirement  age  of  65  years.  For  other  normal  retirement 
ages  the  conversion  factor  shall  be  determined  in  accord- 
ance with  regulations  prescribed  by  the  Secretary  or  his 
delegate. 
"(C)  Definition  of  accumulated  contributions. — For 
purposes  of  this  subsection,  the  term  'accumulated  contribu- 
tions' means  the  total  of — 

"(i)     all    mandatory    contributions    made    by    the 
employee, 
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"(ii)  interest  (if  any)  under  the  plan  to  the  end  of 

the  last  plan  year  to  which  subsection  (a)  (2)  does  not 

apply  (by  reason  of  the  applicable  effective  date),  and 

"(lii)   interest  on  the  sum  of  the  amounts  determined 

under  clauses  (i)  and  (ii)  compounded  annually  at  the 

rate  of  5  percent  per  annum  from  the  beginning  of  the 

first  plan  year  to  which  subsection  (a)  (2)  applies  (by 

reason  of  the  applicable  effective  date)  to  the  date  upon 

which  the  employee  would  attain  normal  retirement  age. 

For  purposes  of  this  subparagraph,  the  term  'mandatory  con-    "Mandatory 

tributions'  means  amounts  contributed  to  the  plan  by  the    contributions. 

employee  which  are  required  a9  a  condition  of  employment, 

as  a  condition  of  participation  in  such  plan,  or  as  a  condition 

of  obtaining  benefits  under  the  plan  attributable  to  employer 

contributions. 

"(D)  Adjustments. — The  Secretary  or  his  delegate  is 
authorized  to  adjust  by  regulation  the  conversion  factor 
described  in  subparagraph  (B),  the  rate  of  interest  described 
in  clause  (iii)  of  subparagraph  (C),  or  both,  from  time  to 
time  as  he  may  deem  necessary.  The  rate  of  interest  shall  bear 
the  relationship  to  5  percent  which  the  Secretary  or  his  dele- 
gate determines  to  be  comparable  to  the  relationship  which 
the  long-term  money  rates  and  investment  yields  for  the  last 
period  of  10  calendar  years  ending  at  least  12  months  before 
the  beginning  of  the  plan  year  bear  to  the  long-term  money 
rates  and  investment  yields  for  the  10-calendar  year  period 
1964  through  1973.  No  such  adjustment  shall  be  effective  for 
a  plan  year  beginning  before  the  expiration  of  1  year  after 
such  adjustment  is  determined  and  published. 

"(E)  Limitation. — The  accrued  benefit  derived  from 
employee  contributions  shall  not  exceed  the  greater  of — 

"(i)  the  employee's  accrued  benefit  under  the  plan,  or 
"(ii)  the  accrued  benefit  derived  from  employee  con- 
tributions determined  as  though  the  amounts  calculated 
under  clauses  (ii)  and  (iii)  of  subparagraph  (C)  were 
zero. 
"(3)   Actuarial  adjustment. — For  purposes  of  this  section, 
in  the  case  of  any  defined  benefit  plan,  if  an  employee's  accrued 
benefit  is  to  be  determined  as  an  amount  other  than  an  annual 
benefit  commencing  at  normal  retirement  age,  or  if  the  accrued 
benefit  derived  from  contributions  made  by  an  employee  is  to  be 
determined  with  respect  to  a  benefit  other  than  an  annual  benefit 
in  the  form  of  a  single  life  annuity  (without  ancillary  benefits) 
commencing  at  normal  retirement  age,  the  employee's  accrued 
benefit,  or  the  accrued  benefits  derived  from  contributions  made 
by  an  employee,  as  the  case  may  be,  shall  be  the  actuarial  equiva- 
lent of  such  benefit  or  amount  determined  under  paragraph  (1) 
or  (2). 
"(d)  Special  Rules. — 

"(1)  Coordination  with  section  401  (a)(4). — A  plan  which 
satisfies  the  requirements  of  this  section  shall  be  treated  as  satis-  » 

fying  any  vesting  requirements  resulting  from  the  application  of 
section  401(a)  (4)  unless—  ^Sh  P-  938- 

"(A)  there  has  been  a  pattern  of  abuse  under  the  plan 
(such  as  a  dismissal  of  employees  before  their  accrued  benefits 
become  nonforfeitable)  tending  to  discriminate  in  favor  of 
employees  who  are  officers,  shareholders,  or  highly  compen- 
sated, or 
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"(B)  there  have  been,  or  there  is  reason  to  believe  there  will 
be,  an  accrual  of  benefits  or  forfeitures  tending  to  discrimi- 
nate in  favor  of  employees  who  are  officers,  shareholders,  or 
highly  compensated. 
"(2)   Prohibited   discrimination. — Subsection    (a)    shall   not 
apply  to  benefits  which  may  not  be  provided  for  designated 
employees  in  the  event  of  early  termination  of  the  plan  under 
provisions  of  the  plan  adopted  pursuant  to  regulations  prescribed 
by  the  Secretary  or  his  delegate  to  preclude  the  discrimination 
Post,  p.  938.  prohibited  by  section  401  (a)  (4). 

"(3)  Termination  or  partial  termination;  discontinuance 
of  contributions. — Notwithstanding  the  provisions  of  subsection 
(a),  a  trust  shall  not  constitute  a  qualified  trust  under  section  401 
(a)  unless  the  plan  of  which  such  trust  is  a  part  provides  that — 
"(A)  upon  its  termination  or  partial  termination,  or 
Post,  p.  914.  "(B)  in  the  case  of  a  plan  to  which  section  412  does  not 

apply,  upon  complete  discontinuance  of  contributions  under 
the  plan, 
the  rights  of  all  affected  employees  to  benefits  accrued  to  the  date 
of  such  termination,  partial  termination,  or  discontinuance,  to 
the  extent  funded  as  of  such  date,  or  the  amounts  credited  to  the 
employees'  accounts,  are  nonforfeitable.  This  paragraph  shall  not 
apply  "to  benefits  or  contributions  which,  under  provisions  of  the 
plan  adopted  pursuant  to  regulations  prescribed  by  the  Secretary 
or  his  delegate  to  preclude  the  discrimination  prohibited  by  sec- 
tion 401(a)  (A),  may  not  be  used  for  designated  employees  in  the 
event  of  early  termination  of  the  plan. 

"(4)  Class  year  plans. — The  requirements  of  subsection 
(a)  (2)  shall  be  deemed  to  be  satisfied  in  the  case  of  a  class  year 
plan  if  such  plan  provides  that  100  percent  of  each  employee's 
right  to  or  derived  from  the  contributions  of  the  employer  on  his 
behalf  with  respect  to  any  plan  year  are  nonforfeitable  not  later 
than  the  end  of  the  5th  plan  year  following  .the  plan  year  for 
which  such  contributions  were  made.  For  purposes  of  this  section. 
the  term  'class  year  plan'  means  a  profit-sharing,  stock  bonus,  or 
money  purchase  plan  which  provides  for  the  separate  nonforfeit- 
ability of  employees'  rights  to  or  derived  from  the  contributions 
for  each  plan  year. 

"(5)  Treatment  of  voluntary  employee  contributions. — In 
the  case  of  a  defined  benefit  plan  which  permits  voluntary 
employee  contributions,  the  portion  of  an  employee's  accrued 
benefit  derived  from  such  contributions  shall  be  treated  as  an 
accrued  benefit  derived  from  employee  contributions  under  a  plan 
other  than  a  defined  benefit  plan. 

"  (6)  Accrued  benefit  not  to  be  decreased  by  amendment. — A 
plan  shall  be  treated  as  not  satisfying  the  requirements  of  this 
section  if  the  accrued  benefit  of  a  participant  is  decreased  by  an 
amendment  of  the  plan,  other  than  an  amendment  described  in 
section  412(c)  (8). 
"  (e)  Application  of  Vesting  Standards  to  Certain  Plans. — 

"(1)  The  provisions  of  this  section  (other  than  paragraph  (2) ) 
shall  not  apply  to — 

"(A)  a  governmental  plan  (within  the  meaning  of  section 

Post,    p.   925.  414(d)), 

"(B)  a  church  plan  (within  the  meaning  of  section  414(e)  * 
Ante,  p.  898.  with  respect  tc  which  the  election  provided  by  section  410(d) 

has  not  been  made, 
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"(C)  a  plan  which  has  not,  at  any  time  after  the  date  of  the 
enactment  of  the  Employee  Retirement  Income  Security  Act 
of  1974,  provided  for  employer  contributions,  and  Ante,  P*  829< 

"(D)  a  plan  established  and  maintained  by  a  society,  order, 
or  association  described  in  section  501(c)    (8)  or  (9),  if  no    26  use  501» 
part  of  the  contributions  to  or  under  such  plan  are  made  by 
employers  of  participants  in  such  plan. 
"(2)  A  plan  described  in  paragraph  (1)  shall  be  treated  as 
meeting  the  requirements  of  this  section,  for  purposes  of  section 
401(a),  if  such  plan  meets  the  vesting  requirements  resulting 
from  the  application  of  sections  401(a)  (4)  and  401(a)  (7)  as  in   Post,  p.  938. 
effect  on  the  day  before  the  date  of  the  enactment  of  the  Employee 
Retirement  Income  Security  Act  of  1974." 

(b)  Comparability  of  Plans. — Section  401(a)  (relating  to 
requirements  for  qualification)  is  amended  by  adding  at  the  end  of 
paragraph  (5)  the  following:  "For  purposes  of  determining  whether 
two  or  more  plans  of  an  employer  satisfy  the  requirements  of  para- 
graph (4)  when  considered  as  a  single  plan,  if  the  amount  of  contribu- 
tions on  behalf  of  the  employees  allowed  as  a  deduction  under  section 
404  for  the  taxable  year  with  respect  to  such  plans,  taken  together, 
bears  a  uniform  relationship  to  the  total  compensation,  or  the  basic  or 
regular  rate  of  compensation,  of  such  employees,  the  plans  shall  not  be 
considered  discriminatory  merely  because  the  rights  of  employees  to, 
or  derived  from,  the  employer  contributions  under  the  separate  plans 
do  not  become  nonforfeitable  at  the  same  rate.  For  the  purposes  of 
determining  whether  two  or  more  plans  of  an  employer  satisfy  the 
requirements  of  paragraph  (4)  when  considered  as  a  single  plan,  if 
the  employees'  rights  to  benefits  under  the  separate  plans  do  not 
become  nonforfeitable  at  the  same  rate,  but  the  levels  of  benefits  pro- 
vided by  the  separate  plans  satisfy  the  requirements  of  regulations 
prescribed  by  the  Secretary  or  his  delegate  to  take  account  of  the  dif- 
ferences in  such  rates,  the  plans  shall  not  be  considered  discriminatory 
merely  because  of  the  difference  in  such  rates." 

(c)  Variations  From  Certain  Vesting  and  Accrued  Benefits  26  use  411 
Requirements. — In  the  case  of  any  plan  maintained  on  January  1,  note. 
1974,  if,  not  later  than  2  years  after  the  date  of  the  enactment  of  this 

Act,  the  plan  administrator  petitions  the  Secretary  of  Labor,  the  Sec- 
retary of  Labor  may  prescribe  an  alternate  method  which  shall  be 
treated  as  satisfying  the  requirements  of  subsection  (a)  (2)  of  section 
411  of  the  Internal  Revenue  Code  of  1954,  or  of  subsection  (b)  (1)  Ante,  p.  901. 
(other  than  subparagraph  (D)  thereof)  of  such  section  411,  or  of  both 
such  provisions  for  a  period  of  not  more  than  4  years.  The  Secretary 
may  prescribe  such  alternate  method  only  when  he  finds  that — 

(1)  the  application  of  such  requirements  would  increase  the 
costs  of  the  plan  to  such  an  extent  that  there  would  result  a  sub- 
stantial risk  to  the  voluntary  continuation  of  the  plan  or  a  sub- 
stantial curtailment  of  benefit  levels  or  the  levels  of  employees' 
compensation, 

(2)  the  application  of  such  requirements  or  discontinuance  of 
the  plan  would  be  adverse  to  the  interests  of  plan  participants 
in  the  aggregate,  and 

(3)  a  waiver  or  extension  of  time  granted  under  section  412(d)   Postj  p.  914. 
or  (e)  would  be  inadequate. 

In  the  case  of  any  plan  with  respect  to  which  an  alternate  method  has 
been  prescribed  under  the  preceding  provisions  of  this  subsection  for 
a  period  of  not  more  than  4  years,  if,  not  later  than  1  year  before  the 
expiration  of  such  period,  the  plan  administrator  petitions  the  Secre- 
tary of  Labor  for  an  extension  of  such  alternate  method,  and  the 
Secretary  makes  the  findings  required  by  the  preceding  sentence,  such 
alternate  method  may  be  extended  for  not  more  than  3  years. 
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SEC.  1013.  MINIMUM  FUNDING  STANDARDS. 

(a)  In  General. — Subpart  B  of  part  I  of  subchapter  D  of  chapter 
1  is  amended  by  adding  after  section  411  the  following  new  section : 

"SEC.  412.  MINIMUM  FUNDING  STANDARDS 

"(a)  General  Rule. — Except  as  provided  in  subsection  (h),  this 
section  applies  to  a  plan  if,  for  any  plan  year  beginning  on  or  after 
the  effective  date  of  this  section  for  such  plan — 

"(1)  such  plan  included  a  trust  which  qualified  (or  was  deter- 
mined by  the  Secretary  or  his  delegate  to  have  qualified)  under 
section  401  (a),  or 

"(2)  suck  plan  satisfied  (or  was  determined  by  the  Secretary 
or  his  delegate  to  have  satisfied)  the  requirements  of  section  403 
(a)  or  405(a). 
A  plan  to  which  this  section  applies  shall  have  satisfied  the  minimum 
funding  standard  for  such  plan  for  a  plan  year  if  as  of  the  end  of  such 
plan  year,  the  plan  does  not  have  an  accumulated  funding  deficiency. 
For  purposes  of  this  section  and  section  4971,  the  term  'accumulated 
funding  deficiency'  means  for  any  plan  the  excess  of  the  total  charges 
to  the  funding  standard  account  for  all  plan  years  (beginning  with 
the  first  plan  year  to  which  this  section  applies)  over  the  total  credits 
to  such  account  for  such  years  or,  if  less,  the  excess  of  the  total  charges 
to  the  alternative  minimum  funding  standard  account  for  such  plan 
years  over  the  total  credits  to  such  account  for  such  years. 
"(b)   Funding  Standard  Account. — 

"(1)  Account  required. — Each  plan  to  which  this  section 
applies  shall  establish  and  maintain  a  funding  standard  account. 
Such  account  shall  be  credited  and  charged  solely  as  provided  in 
this  section. 

"(2)  Charges  to  account. — For  a  plan  year,  the  funding 
standard  account  shall  be  charged  with  the  sum  of — 

"(A)  the  normal  cost  of  the  plan  for  the  plan  year, 
"(B)  the  amounts  necessary  to  amortize  in  equal  annual 
installments  (until  fully  amortized)  — 

"(i)  in  the  case  of  a  plan  in  existence  on  January  1, 
1974,  the  unfunded  past  service  liability  under  the  plan 
on  the  first  day  of  the  first  plan  year  to  which  this  section 
applies,  over  a  period  of  40  plan  years, 

"(ii)  in  the  case  of  a  plan  which  comes  into  existence 
after  January  1, 1974,  the  unfunded  past  service  liability 
under  the  plan  on  the  first  day  of  the  first  plan  year  to 
which  this  section  applies,  over  a  period  of  30  plan  years 
(40  plan  years  in  the  case  of  a  multiemployer  plan), 

"(lii)  separately,  with  respect  to  each  plan  year,  the 
net  increase  (if  any)  in  unfunded  past  service  liability 
under  the  plan  arising  from  plan  amendments  adopted 
in  such  year,  over  a  period  of  30  plan  years  (40  plan 
years  in  the  case  of  a  multiemployer  plan) , 

"(iv)  separately,  with  respect  to  each  plan  year,  the 
net  experience  loss  (if  any)  under  the  plan,  over  a  period 
of  15  plan  years  (20  plan  years  in  the  case  of  a  multi- 
employer plan) ,  and 

"(v)  separately,  with  respect  to  each  plan  year,  the  net 
loss  (if  any)  resulting  from  changes  in  actuarial  assump- 
tions used  under  the  plan,  over  a  period  of  30  plan  years, 
"(C)  the  amount  necessary  to  amortize  each  waived  fund- 
ing deficiency   (within  the  meaning  of  subsection   (d)(3)) 
for  each  prior  plan  year  in  equal  annual  installments  (until 
fully  amortized)  over  a  period  of  15  plan  years,  and 
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"(D)  the  amount  necessary  to  amortize  in  equal  annual 

installments  (until  fully  amortized)  over  a  period  of  5  plan 

years  any  amount  credited  to  the  funding  standard  account 

under  paragraph  (3)  (D). 

"(3)  Credits   to   account. — For  a   plan   year,  the   funding 

standard  account  shall  be  credited  with  the  sum  of — 

"(A)  the  amount  considered  contributed  by  the  employer 
to  or  under  the  plan  for  the  plan  year, 

"(B)  the  amount  necessary  to  amortize  in  equal  annual 
installments  (until  fully  amortized) — 

"  (i)  separately,  with  respect  to  each  plan  year,  the  net 
decrease  (if  any)  in  unfunded  past  service  liability  under 
the  plan  arising  from  plan  amendments  adopted  in  such 
year,  over  a  period  of  30  plan  years  (40  plan  years  in 
the  case  of  a  multiemployer  plan) , 

"(ii)  separately,  with  respect  to  each  plan  year,  the 
net  experience  gain  (if  any)  under  the  plan,  over  a 
period  of  15  plan  years  (20  plan  years  in  the  case  of  a 
multiemployer  plan),  and 

"(iii)  separately,  with  respect  to  each  plan  year,  the 

net  gam   (if  any)  resulting  from  changes  in  actuarial 

assumptions  used  under  the  plan,  over  a  period  of  30  plan 

years, 

"(C)  the  amount  of  the  waived  funding  deficiency  (within 

the  meaning  of  subsection  (d)  (3)   for  the  plan  year,  and 

"(D)  in  the  case  of  a  plan  year  for  which  the  accumulated 

funding  deficiency  is  determined  under  the  funding  standard 

account  if  such  plan  year  follows  a  plan  year  for  which  such 

deficiency  was  determined  under  the  alternative  minimum 

funding  standard,  the  excess  (if  any)  of  any  debit  balance 

in  the  funding  standard  account  (determined  without  regard 

to    this    subparagraph)    over    any    debit    balance    in    the 

alternative  minimum  funding  standard  account. 

"(4)  Combining  and  offsetting  amounts  to  be  amortized. — 

Under  regulations  prescribed  by  the  Secretary  or  his  delegate, 

amounts   required   to   be   amortized   under   paragraph    (2)    or 

paragraph  (3) ,  as  the  case  may  be — 

"(A)  may  be  combined  into  one  amount  under  such 
paragraph  to  be  amortized  over  a  period  determined  on  the 
basis  of  the  remaining  amortization  period  for  all  items 
entering  into  such  combined  amount,  and 

"(B)  may    be    offset    against    amounts    required    to    be 

amortized  under  the  other  such  paragraph,  with  the  resulting 

amount  to  be  amortized  over  a  period  determined  on  the  basis 

of  the  remaining  amortization  periods  for  all  items  entering 

into  whichever  of  the  two  amounts  being  offset  is  the  greater. 

"(5)  Interest. — The  funding  standard  account   (and  items 

therein)    shall   be  charged   or  credited    (as  determined  under 

regulations  prescribed  by  the  Secretary  or  his  delegate)   with 

interest  at  the  appropriate  rate  consistent  with  the  rate  or  rates  of 

interest  used  under  the  plan  to  determine  costs. 

"(c)  Special  Rules. — 

"(1)  Determinations  to  be  made  under  funding  method. — 
For  purposes  of  this  section,  normal  costs,  accrued  liability,  past 
service  liabilities,  and  experience  gains  and  losses  shall  be  deter- 
mined under  the  funding  method  used  to  determine  costs  under 
the  plan. 
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"  (2)  Valuation  of  assets. — 

"  (A)  In  general. — For  purposes  of  this  section,  the  value 
of  the  plan's  assets  shall  be  determined  on  the  basis  of  any 
reasonable  actuarial  method  of  valuation  which  takes  into 
account  fair  market  value  and  which  is  permitted  under 
regulations  prescribed  by  the  Secretary  or  his  delegate. 

(B)  Election  with  respect  to  bonds. — The  value  of  a 

bond  or  other  evidence  of  indebtedness  which  is  not  in 

default  as  to  principal  or  interest  may,  at  the  election  of  the 

plan  administrator,  be  determined  on  an  amortized  basis 

running  from  initial  cost  at  purchase  to  par  value  at  maturity 

or  earliest  call  date.  Any  election  under  this  subparagraph 

shall   be  made  at  such  time  and  in  such  manner  as  the 

Secretary  or  his  delegate  shall  by  regulations  provide,  shall 

apply  to  all  such  evidences  of  indebtedness,  and  may  be 

revoked   only   with   the   consent   of  the   Secretary   or  his 

delegate. 

"(3)  Actuarial    assumptions    must    be    reasonable. — For 

purposes  of  this  section,  all  costs,  liabilities,  rates  of  interest,  and 

other  factors  under  the  plan  shall  be  determined  on  the  basis  of 

actuarial  assumptions  and  methods  which,  in  the  aggregate,  are 

reasonable  (taking  into  account  the  experience  of  the  plan  and 

reasonable  expectations)    and  which,  in  combination,  offer  the 

actuary's  best  estimate  of  anticipated  experience  under  the  plan. 

"(4)  Treatment   of   certain   changes   as   experience  gain 

or  loss. — For  purposes  of  this  section,  if — 

42  use  1305,  "(A)  a  change  in  benefits  under  the  Social  Security  Act 

or  in  other  retirement  benefits  created  under  Federal  or  State 

law,  or 

"(B)  a  change  in  the  definition  of  the  term  'wages'  under 
26  use  3121.  section  3121,  or  a  change  in  the  amount  of  such  wages  taken 

into  account  under  regulations  prescribed  for  purposes  of 
26  use  401.  section  401(a)  (5), 

results  in  an  increase  or  decrease  in  accrued  liability  under  a  plan, 
such  increase  or  decrease  shall  be  treated  as  an  experience  loss  or 
gain. 

"(5)  Change  in  funding  method  or  in  plan  year  requires 
approval. — If  the  funding  method  for  a  plan  is  changed,  the  new 
funding  method  shall  become  the  funding  method  used  to 
determine  costs  and  liabilities  under  the  plan  only  if  the  change  is 
approved  by  the  Secretary  or  his  delegate.  If  the  plan  year  for 
a  plan  is  changed,  the  new  plan  year  shall  become  the  plan  year 
for  the  plan  only  if  the  change  is  approved  by  the  Secretary  or  his 
delegate. 

"(6)  Full  funding. — If,  as  of  the  close  of  a  plan  year,  a  plan 
would  (without  regard  to  this  paragraph)  have  an  accumulated 
funding  deficiency  (determined  without  regard  to  the  alternative 
minimum  funding  standard  account  permitted  under  subsection 
(g) )  in  excess  of  the  full  funding  limitation — 

"(A)  the  funding  standard  account  shall  be  credited  with 
the  amount  of  such  excess,  and 

"(B)   all  amounts  described  in  paragraphs  (2)   (B),  (C), 

and  (D)  and  (3)(B)  of  subsection  (b)  which  are  required 

to  be   amortized   shall   be  considerea   fully  amortized   for 

purposes  of  such  paragraphs. 

"(7)  Full  funding  limitation. — For  purposes  of  paragraph 
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(6),  the  term  'full  funding  limitation'  means  the  excess  (if  any) 
of— 

"(A)  the  accrued  liability  (including  normal  cost)  under 
the  plan  (determined  under  the  entry  age  normal  funding 
method  if  such  accrued  liability  cannot  be  directly  calculated 
under  the  funding  method  used  for  the  plan) ,  over 

"(B)  the  lesser  of  the  fair  market  value  of  the  plan's  assets 

or  the  value  of  such  assets  determined  under  paragraph  (2). 

"(8)  Certain  retroactive  plan  amendments. — For  purposes 

of  this  section,  any  amendment  applying  to  a  plan  year  which — 

"(A)  is  adopted  after  the  close  of  such  plan  year  but  no 

later  than  2  and  one-half  months  after  the  close  of  the  plan 

year  (or,  in  the  case  of  a  multiemployer  plan,  no  later  than  2 

years  after  the  close  of  such  plan  year ) , 

"(B)  does  not  reduce  the  accrued  benefit  of  any  partic- 
ipant determined  as  of  the  beginning  of  the  first  plan  year  to 
which  the  amendment  applies,  and 

"  (C)  does  not  reduce  the  accrued  benefit  of  any  participant 
determined  as  of  the  time  of  adoption  except  to  the  extent 
required  by  the  circumstances, 
shall,  at  the  election  of  the  plan  administrator,  be  deemed  to 
have  been  made  on  the  first  day  of  such  plan  year.  No  amendment 
described  in  this  paragraph  which  reduces  the  accrued  benefits 
of  any  participant  shall  take  effect  unless  the  plan  administrator 
files  a  notice  with  the  Secretary  of  Labor  notifying  him  of  such 
amendment  and  the  Secretary  of  Labor  has  approved  such 
amendment,  or  within  90  days  after  the .  date  on  which  such 
notice  was  filed,  failed  to  disapprove  such  amendment.  No 
amendment  described  in  this  subsection  shall  be  approved  bv 
the  Secretary  of  Labor  unless  he  determines  that  such 
amendment  is  necessary  because  of  a  substantial  business  hardship 
(as  determined  under  subsection  (d)  (2) )  and  that  a  waiver  under 
subsection  (d)  (1)  is  unavailable  or  inadequate. 

"(9)  3-year  valuation. — For  purposes  of  this  section,  a  deter- 
mination of  experience  gains  and  losses  and  a  valuation  of  the 
plan's  liability  shall  be  made  not  less  frequently  than  once  every 
3  years,  except  that  such  determination  shall  be  made  more  fre- 
quently to  the  extent  required  in  particular  cases  under  regula- 
tions prescribed  by  the  Secretary  or  his  delegate. 

"(10)  Time  when  certain  contributions  deemed  made. — 
For  purposes  of  this  section,  any  contributions  for  a  plan  year 
made  by  an  employer  after  the  last  day  of  such  plan  year,  but 
not  later  than  two  and  one-half  months  after  such  day,  shall  be 
deemed  to  have  been  made  on  such  last  day.  For  purposes  of 
this  paragraph,  such  two  and  one-half  month  period  may  be 
extended  for  not  more  than  six  months  under  regulations  pre- 
scribed by  the  Secretary  or  his  delegate. 
"(d)  Variance  From  Minimum  Funding  Standard. — 

"(1)  Waiver  in  case  of  substantial  business  hardship. — 
If  a  employer  or  in  the  case  of  a  multiemployer  plan,  10  per- 
cent or  more  of  the  number  of  employers  contributing  to  or  under 
the  plan,  are  unable  to  satisfy  the  minimum  funding  standard 
for  a  plan  year  without  substantial  business  hardship  and  if  appli- 
cation of  the  standard  would  be  adverse  to  the  interests  of 
plan  participants  in  the  aggregate,  the  Secretarj'  or  his  delegate 
may  waive  the  requirements  of  subsection  (a)  for  such  year  with 
respect  to  all  or  any  portion  of  the  minimum  funding  standard 
other  than  the  portion  thereof  determined  under  subsection  (b) 
(2)  (C).  The  Secretary  or  his  delegate  shall  not  waive  the  mini- 
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mum  funding  standard  with  respect  to  a  plan  for  more  than  6  of 
any  15  consecutive  plan  years. 

"(2)  Determination  of  substantial  business  hardship. — 
For  purposes  of  this  section,  the  factors  taken  into  account  in 
determining  substantial  business  hardship  shall  include  (but  shall 
not  be  limited  to)  whether  or  not — 

"  ( A)  the  employer  is  operating  at  an  economic  loss, 
"(B)  there  is  substantial  unemployment  or  underemploy- 
ment in  the  trade  or  business  and  in  the  industry  concerned, 
"(C)  the  sales  and  profits  of  the  industry  concerned  are 
depressed  or  declining,  and 

"(D)  it  is  reasonable  to  expect  that  the  plan  will  be  con- 
tinued only  if  the  waiver  is  granted. 
"(3)  Waived  funding  deficiency. — For  purposes  of  this  sec- 
tion, the  term  'waived  funding  deficiency'  means  the  portion  of 
the  minimum  funding  standard  (determined  without  regard  to 
subsection  (b)(3)(C))  for  a  plan  year  waived  by  the  Secretary 
or  his  delegate  and  not  satisfied  by  employer  contributions. 
"(e)  Extension  of  Amortization  Periods. — The  period  of  years 
required  to  amortize  any  unfunded  liability  (described  in  any  clause 
of  subsection  (b)(2)(B))  of  any  plan  may  be  extended  by  the  Secre- 
tary of  Labor  for  a  period  of  time  (not  in  excess  of  10  years)  if  he 
determines  that  such  extension  would  carry  out  the  purposes  of  the 
Ante,  p.  829.         Employee  Retirement  Income  Security  Act  of  1974  and  would  provide 
adequate  protection  for  participants  under  the  plan  and  their  benefici- 
aries and  if  he  determines  that  the  failure  to  permit  such  extension 
would — 

"(1)  result  in— 

"(A)  a  substantial  risk  to  the  voluntary  continuation  of 
the  plan,  or 

"(B)  a  substantial  curtailment  of  pension  benefit  levels  or 
employee  compensation,  and 
"(2)  be  adverse  to  the  interests  of  plan  participants  in  the 
aggregate. 
"(f)  Benefits  May  Not  Be  Increased  During  Waiver  or  Exten- 
sion Period. — 

"(1)  In  general. — No  amendment  of  the  plan  which  increases 
the  liabilities  of  the  plan  by  reason  of  any  increase  in  benefits,  any 
change  in  the  accrual  of  benefits,  or  any  change  in  the  rate  at  which 
benefits  become  nonforfeitable  under  the  plan  shall  be  adopted  if 
a  waiver  under  subsection  (d)(1)  or  an  extension  of  time  under 
subsection  (e)  is  in  effect  with  respect  to  the  plan,  or  if  a  plan 
amendment  described  in  subsection  (c)  (8)  has  been  made  at  any 
time  in  the  preceding  12  months  (24  months  for  multiemployer 
plans).  If  a  plan  is  amended  in  violation  of  the  preceding  sen- 
tence, any  such  waiver  or  extension  of  time  shall  not  apply  to 
any  plan  year  ending  on  or  after  the  date  on  which  such  amend- 
ment is  adopted. 

"(2)  Exception. — Paragraph  (1)  shall  not  apply  to  any  plan 
amendment  which — 

"(A)  the  Secretary  of  Labor  determines  to  be  reasonable 
and  which  provides  for  only  de  minimis  increases  in  the  lia- 
bilities of  the  plan, 

"(B)  only  repeals  an  amendment  described  in  subsection 
(c)(8), or 

"(C)  is  required  as  a  condition  of  qualification  under  this 
part. 
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"  (g)  Alternative  Minimum  Funding  Standard. — 

"(1)  In  general. — A  plan  which  uses  a  funding  method  that 
requires  contributions  in  all  years  not  less  than  those  required 
under  the  entry  age  normal  funding  method  may  maintain  an 
alternative  minimum  funding  standard  account  for  any  plan 
year.  Such  account  shall  be  credited  and  charged  solely  as  pro- 
vided in  this  subsection. 

"(2)  Charges  and  credits  to  account. — For  a  plan  year  the 
alternative  minimum  funding  standard  account  shall  be — 
"  ( A)   charged  with  the  sum  of — 

"(i)  the  lesser  of  normal  cost  under  the  funding 
method  used  under  the  plan  or  normal  cost  determined 
under  the  unit  credit  method, 

"(ii)  the  excess,  if  any,  of  the  present  value  of  accrued 
benefits  under  the  plan  over  the  fair  market  value  of  the 
assets,  and 

"(iii)  an  amount  equal  to  the  excess  (if  any)  of  credits 
to  the  alternative  minimum  standard  account  for  all  prior 
plan  years  over  charges  to  such  account  for  all  such  years, 
und 
"(B)   credited  with  the  amount  considered  contributed  by 
the  employer  to  or  under  the  plan  for  the  plan  year. 
"(3)     Special    rules. — The    alternative    minimum    funding 
standard  account  (and  items  therein)  shall  be  charged  or  credited 
with  interest  in  the  manner  provided  under  subsection  (b)  (5) 
with  respect  to  the  funding  standard  account. 
"  (h)  Exceptions. — This  section  shall  not  apply  to — 
"  ( 1 )  any  profit-sharing  or  stock  bonus  plan, 
"(2)  any  insurance  contract  plan  described  in  subsection  (i), 
"(3)  any  governmental  plan  (within  the  meaning  of  section 
414(d)),  £22*,  p-  925' 

"(4)  any  church  plan  (within  the  meaning  of  section  414(e)) 
with  respect  to  which  the  election  provided  by  section  410(d)     Ante>  P»  898, 
has  not  been  made, 

"(5)  any  plan  which  has  not,  at  any  time  after  the  date  of  the 
enactment  of  the  Employee  Retirement  Income  Security  Act  of 
1974,  provided  for  employer  contributions,  or  Ante>  P«  829  < 

"(6)  any  plan  established  and  maintained  by  a  society,  order, 
or  association  described  in  section  501(c)  (8)  or  (9),  if  no  part  of   26  use  501, 
the  contributions  to  or  under  such  plan  are  made  by  employers  of 
participants  in  such  plan. 
No  plan  described  in  paragraph  (3),  (4),  or  (6)  shall  be  treated  as 
a  qualified  plan  for  purposes  of  section  401(a)  unless  such  plan  meets 
the  requirements  of  section  401(a)  (7)  as  in  effect  on  the  day  before 
the   date   of   the   enactment   of   the   Employee   Retirement   Income 
Security  Act  of  1974. 

"(i)  Certain  Insurance  Contract  Plans. — A  plan  is  described  in 
this  subsection  if — 

"  (1)  the  plan  is  funded  exclusively  by  the  purchase  of  individual 
insurance  contracts. 

"(2)  such  contracts  provide  for  level  annual  premium  payments 
to  be  paid  extending  not  later  than  the  retirement  age  for  each 
individual  participating  in  the  plan,  and  commencing  with  the 
date  the  individual  became  a  participant  in  the  plan  (or,  in  the 
case  of  an  increase  in  benefits,  commencing  at  the  time  such 
increace  becomes  effective), 
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"(3)  benefits  provided  by  the  plan  are  equal  to  the  benefits  pro- 
vided under  each  contract  at  normal  retirement  age  under  the  plan 
and  are  guaranteed  by  an  insurance  carrier  (licensed  under  the 
laws  of  a  State  to  do  business  with  the  plan)  to  the  extent  premi- 
ums have  been  paid, 

"(4)  premiums  payable  for  the  plan  year,  and  all  prior  plan 
years,  under  such  contracts  have  been  paid  before  lapse  or  there  is 
reinstatement  of  the  policy, 

"(5)  no  rights  under  such  contracts  have  been  subject  to  a  secu- 
rity interest  at  any  time  during  the  plan  year,  and 

"(6)  no  policy  loans  are  outstanding  at  any  time  during  the 
plan  year. 
A  plan  funded  exclusively  by  the  purchase  of  group  insurance  con- 
tracts which  is  determined  under  regulations  prescribed  by  the  Secre- 
tary or  his  delegate  to  have  the  same  characteristics  as  contracts 
described  in  the  preceding  sentence  shall  be  treated  as  a  plan  described 
in  this  subsection." 

(b)  Excise  Tax  on  Failure  To  Meet  Minimum  Funding  Stand- 
26  use  4041,  ards. — Subtitle  D  (relating  to  miscellaneous  excise  taxes)  is  amended 
4940.  by  adding  at  the  end  thereof  the  following  new  chapter : 

"Chapter  43 — Qualified  Pension,  Etc.,  Plans 

"Sec.  4971.  Taxes  on  failure  to  meet  minimum  funding  standards. 

"SEC.  4971.  TAXES  ON  FAILURE  TO  MEET  MINIMUM  FUNDING  STAND- 
ARDS. 

"(a)  Initial  Tax. — For  each  taxable  year  of  an  employer  who 
Ante,  p.  914.  maintains  a  plan  to  which  section  412  applies,  there  is  hereby  imposed 
a  tax  of  5  percent  on  the  amount  of  the  accumulated  funding 
deficiency  under  the  plan,  determined  as  of  the  end  of  the  plan  year 
ending  with  or  within  such  taxable  year.  The  tax  imposed  by  this  sub- 
section shall  be  paid  by  the  employer  responsible  for  contributing  to 
or  under  the  plan  the  amount  described  in  section  412(b)  (3)  (A). 

"(b)  Additional  Tax. — In  any  case  in  which  an  initial  tax  is 
imposed  by  subsection  (a)  on  an  accumulated  funding  deficiency  and 
such  accumulated  funding  deficiency  is  not  corrected  within  the  cor- 
rection period,  there  is  hereby  imposed  a  tax  equal  to  100  percent  of 
such  accumulated  funding  deficiency  to  the  extent  not  corrected.  The 
tax  imposed  by  this  subsection  shall  be  paid  by  the  employer  described 
in  subsection  (a). 

"  (c)   Definitions. — For  purposes  of  this  section — 

"(1)  Accumulated  funding  deficiency. — The  term  'accumu- 
lated funding  deficiency'  has  the  meaning  given  to  such  term  by 
the  last  sentence  of  section  412  (a) . 

"(2)  Correct. — The  term  'correct'  means,  with  respect  to  an 
accumulated  funding  deficiency,  the  contribution,  to  or  under  the 
plan,  of  the  amount  necessary  to  reduce  such  accumulated  funding 
deficiency  as  of  the  end  of  a  plan  year  in  which  such  deficiency 
arose  to  zero. 

"(3)   Correction  period. — The  term  'correction  period'  means, 
with  respect  to  an  accumulated  funding  deficiency,  the  period 
beginning  with  the  end  of  a  plan  year  in  which  there  is  an  accumu- 
lated funding  deficiency  and  ending  90  days  after  the  date  of  mail- 
26  use  6212.  ing  of  a  notice  of  deficiency  under  section  6212  with  respect  to  the 

tax  imposed  by  subsection  (b) ,  extended — 

"(A)  by  any  period  in  which  a  deficiency  cannot  be  assessed 
under  section  6213  (a) ,  and 
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"(B)  by  any  other  period  which  the  Secretary  or  his  dele- 
gate determines  is  reasonable  and  necessary  to  permit  a  reduc- 
tion of  the  accumulated  funding  deficiency  to  zero  under  this 
section. 
"(d)  Notification  of  the  Secretary  of  Labor. — Before  issuing  a 
notice  of  deficiency  with  respect  to  the  tax  imposed  by  subsection  (a) 
or  (b),  the  Secretary  or  his  delegate  shall  notify  the  Secretary  of 
Labor  and  provide  him  a  reasonable  opportunity  (but  not  more  than  60 
days) — 

"  (1)  to  require  the  employer  responsible  for  contributing  to  or 
under  the  plan  to  eliminate  the  accumulated  funding  deficiency,  or 
"  (2)  to  comment  on  the  imposition  of  such  tax. 
"(e)  Cross  References. — 

"For  disallowance  of  deduction  for  taxes  paid  under  this  section,  see 
section  275. 

"For  liability  for  tax  in  case  of  an  employer  party  to  collective  bargain- 
ing agreement,  see  section  413(b)(6). 

"For  provisions  concerning  notification  of  Secretary  of  Labor  of 
imposition  of  tax  under  this  section,  waiver  of  the  tax  imposed  by  sub- 
section (b),  and  other  coordination  between  Secretary  of  the  Treasury 
and  Secretary  of  Labor  with  respect  to  compliance  with  this  section, 
see  section  3002(b)  of  title  III  of  the  Employee  Retirement  Income 
Security  Act  of  1974.". 
(c)  Amendments  to  Section  404. — 

(1)  Paragraph  (1)  of  section  404(a)  (relating  to  deduction  for  26  use  404. 
employer  contributions  to  pension  trusts)  is  amended  to  read  as 
follows  : 
"(1)  Pension  trusts. 

"(A)  In  general. — In  the  taxable  year  when  paid,  if  the 
contributions  are  paid  into  a  pension  trust,  and  if  such  tax- 
able year  ends  within  or  with  a  taxable  year  of  the  trust 
for  which  the  trust  is  exempt  under  section  501(a),  in  an 
amount  determined  as  follows : 

"(i)  the  amount  necessary  to  satisfy  the  minimum 
funding  standard  provided  by  section  412(a)  for  plan  Ante,  p.  914. 
years  ending  within  or  with  such  taxable  year  (or  for 
any  prior  plan  year) ,  if  such  amount  is  greater  than  the 
amount  determined  under  clause  (ii)  or  (iii)  (whichever 
is  applicable  with  respect  to  the  plan), 

"(ii)  the  amount  necessary  to  provide  with  respect 
to  all  of  the  employees  under  the  trust  the  remaining 
unfunded  cost  of  their  past  and  current  service  credits 
distributed  as  a  level  amount,  or  a  level  percentage  of 
compensation,  over  the  remaining  future  service  of  each 
such  employee,  as  determined  under  regulations  pre- 
scribed by  the  Secretary  or  his  delegate,  but  if  such 
remaining  unfunded  cost  with  respect  to  any  3  individ- 
uals is  more  than  50  percent  of  such  remaining  unfunded 
cost,  the  amount  of  such  unfunded  cost  attributable  to 
such  individuals  shall  be  distributed  over  a  period  of 
at  least  5  taxable  years. 

"(iii)  an  amount  equal  to  the  normal  cost  of  the  plan, 
as  determined  under  regulations  prescribed  by  the  Sec- 
retary or  his  delegate,  plus,  if  past  service  or  other 
supplementary  pension  or  annuity  credits  are  provided 
by  the  plan,  an  amount  necessary  to  amortize  such  credits 
in  equal  annual  payments  (until  fully  amortized)  over 
10  years,  as  determined  under  regulations  prescribed 
by  the  Secretary  or  his  delegate. 
In  determining  the  amount  deductible  in  such  year  under  the 
foregoing  limitations  the  funding  method  and  the  actuarial 
assumptions  used  shall  be  those  used  for  such  year  under 
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section  412,  and  the  maximum  amount  deductible  for  such 
year  shall  be  an  amount  equal  to  the  full  funding  limitation 
for  such  year  determined  under  section  412. 

"(B)  Special  rule  in  case  of  certain  amendments. — In 
the  case  of  a  plan  which  the  Secretary  of  Labor  finds  to  be 
collectively  bargained  which  makes  an  election  under  this  sub- 
paragraph (in  such  manner  and  at  such  time  as  may  be  pro- 
vided under  regulations  prescribed  by  the  Secretary  or  his 
delegate),  if  the  full  funding  limitation  determined  under 
section  412(c)  (7)  for  such  year  is  zero,  if  as  a  result  of  any 
plan  amendment  applying  to  such  plan  year,  the  amount 
determined  under  section  412(c)  (7)  (B)  exceeds  the  amount 
determined  under  section  412(c)  (7)  (A),  and  if  the  funding 
method  and  the  actuarial  assumptions  used  are  those  used  for 
such  year  under  section  412.  the  maximum  amount  deductible 
in  such  year  under  the  limitations  of  this  paragraph  shall  be 
an  amount  equal  to  the  lesser  of — 

"(i)  the  full  funding  limitation  for  such  year  deter- 
mined by  applying  section  412(c)  (7)  but  increasing  the 
amount  referred  to  in  subparagraph  (A)  thereof  by  the 
decrease  in  the  present  value  of  all  unamortized  liabili- 
ties resulting  from  such  amendment,  or 

"(ii)  the  normal  cost  under  the  plan  reduced  by  the 
amount  necessary  to  amortize  in  equal  annual  install- 
ments over  10  years  (until  fully  amortized)  the  decrease 
described  in  clause  (i). 
In  the  case  of  any  election  under  this  subparagraph,  the 
amount  deductible  under  the  limitations  of  this  paragraph 
with  respect  to  any  of  the  plan  years  following  the  plan  year 
for  which  such  election  was  made  shall  be  determined  as  pro- 
vided under  such  regulations  as  may  be  prescribed  by  the 
Secretary  or  his  delegate  to  carry  out  the  purposes  of  this 
subparagraph. 

"(C)  Certain  collectively-bargained  plans. — In  the  case 
of  a  plan  which  the  Secretary  of  Labor  finds  to  be  collectively 
bargained,  established  or  maintained  by  an  employer  doing 
business  in  not  less  than  40  States  and  engaged  in  the  trade 
or  business  of  furnishing  or  selling  services  described  in  sec- 
tion 167(1)  (3)  (A)  (iii),  with  respect  to  which  the  rates  have 
been  established  or  approved  by  a  State  or  political  subdivi- 
sion thereof,  by  any  agency  or  instrumentality  of  the  United 
States,  or  by  a  public  service  or  public  utility  commission  or 
other  similar  body  of  any  State  or  political  subdivision 
thereof,  and  in  the  case  of  any  employer  which  is  a  member 
of  a  controlled  group  with  such  employer,  subparagraph  (B) 
shall  be  applied  by  substituting  for  the  words  :plan  amend- 
ment' the  words  'plan  amendment  or  increase  in  benefits  pay- 
able under  title  II  of  the  Social  Security  Act'.  For  purposes 
of  this  subparagraph,  the  term  'controlled  group'  has  the 
meaning  provided  by  section  1563(a),  determined  without 
regard  to  section  1563(a)  (4)  and  (e)  (3)  (C). 

"(D)  Carryover. — Any  amount  paid  in  a  taxable  year  in 
excess  of  the  amount  deductible  in  such  year  under  the  fore- 
going limitations  shall  be  deductible  in  the  succeeding  tax- 
able years  in  order  of  time  to  the  extent  of  the  difference 
between  the  amount  paid  and  deductible  in  each  such  suc- 
ceeding year  and  the  maximum  amount  deductible  for  such 
year  under  the  foregoing  limitations." 
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(2)  Paragraph   (6)   of  section  404(a)    (relating  to  taxpayers    26  use  404. 
on  accrual  basis)  is  amended  to  read  as  follows: 

"(6)  Time  when*  contributions  deemed  made. — For  purposes 
of  paragraphs  (1),  (2),  and  (3),  a  taxpayer  shall  be  deemed  to 
have  made  a  payment  on  the  last  day  of  the  preceding  taxable  year 
if  the  payment  is  on  account  of  such  taxable  year  and  is  made  not 
later  than  the  time  prescribed  by  law  for  filingr  the  return  for 
such  taxable  year  ( including  extensions  thereof )  .*' 

(3)  Paragraph    (7)    of  section  404(a)    (relating  to  limit  on    Supra, 
deductions)  is  amended  to  read  as  follows : 

"(7)  Limit  on  deductions. — If  amounts  are  deductible  under 
paragraphs  (1)  and  (3),  or  (2)  and  (3).  or  (1),  (2),  and  (3).  in 
connection  with  two  or  more  trusts,  or  one  or  more  trusts  and  an 
annuity  plan,  the  total  amount  deductible  in  a  taxable  year  under 
such  trusts  and  plans  shall  not  exceed  the  greater  of  25  percent  of 
the  compensation  otherwise  paid  or  accrued  during  the  taxable 
year  to  the  beneficiaries  of  the  trusts  or  plans,  or  the  amount  of 
contributions  made  to  or  under  the  trusts  or  plans  to  the  extent 
such  contributions  do  not  exceed  the  amount  of  employer  con- 
tributions necessary  to  satisfy  the  minimum  funding  standard 
provided  by  section  412  for  the  plan  year  which  ends  with  or  Ante,  p.  914. 
within  such  taxable  year  (or  for  any  prior  plan  year).  In  addi- 
tion, any  amount  paid  into  such  trust  or  under  such  annuity  plans 
in  any  taxable  year  in  excess  of  the  amount  allowable  with  respect 
to  such  year  under  the  preceding  provisions  of  this  paragraph 
shall  be  deductible  in  the  succeeding  taxable  years  in  order  of  time, 
but  the  amount  so  deductible  under  this  sentence  in  any  one  such 
succeeding  taxable  year  together  with  the  amount  allowable 
under  the  first  sentence  of  this  paragraph  shall  not  exceed  25 
percent  of  the  compensation  otherwise  paid  or  accrued  during 
such  taxable  years  to  the  beneficiaries  under  the  trusts  or  plans. 
This  paragraph  shall  not  have  the  effect  of  reducing  the  amount 
otherwise  deductible  under  paragraphs  (1),  (2),  and  (3),  if  no 
employee  is  a  beneficiary  under  more  than  one  trust  or  a  trust 
and  an  annuity  plan." 
(d)  Alternative  Amortization  Method  for  Certain  Muljt-  26  HSC  412 
employer  Plans. —  note. 

(1)  General  rule.— In  the  case  of  any  multiemployer  plan  (as 

defined  in  section  414(f)  of  the  Internal  Revenue  Code  of  1954)  post,  p.  925. 
to  which  section  412  of  such  Code  applies,  if — 

(A)  on  January  1,  1974,  the  contributions  under  the  plan  Ante,  p.  914. 
were  based  on  a  percentage  of  pay. 

(B)  the  actuarial   assumptions  with  respect  to  pay  are 
reasonably   related  to  past  and  projected  experience,  and 

(C)  the  rates  of  interest  under  the  plan  are  determined  on 
the  basis  of  reasonable  actuarial  assumption?, 

the  plan  may  elect  (in  such  manner  and  at  such  time  as  may  be 
provided  under  regulations  prescribed  by  the  Secretary  of  the 
Treasury  or  his  delegate)  to  fund  the  unfunded  past  service  lia- 
bility under  the  plan  existing  as  of  the  date  12  months  following 
the  first  date  on  which  such  section  412  first  applies  to  the  plan  by 
charging  the  funding  standard  account  with  an  equal  annual  per- 
centage of  the  aggregate  pay  of  all  participants  in  the  plan  in  lieu 
of  the  level  dollar  charges  to  such  account  required  under  clauses 
(l).  (ii),  and  (iii)  of  section  412(b)  (2)  (B)  of  such  Code  and  sec- 
tion 302(b)  (2)  (B)  (i),  (ii),  and  (iii)  of  this  Act. 

(2)  Limitation. — In  the  case  of  a  plan  which  makes  an  election 
under  paragraph  ( 1 ) .  the  aggregate  of  the  charges  required  under 
such  paragraph  for  a  plan  year  shall  not  l)e  less  than  the  interest 
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on  the  unfunded  past  service  liabilities  described  in  clauses  (i), 
Ante,  p.  914.  (ii),  and  (iii)  of  section  412(b)(2)(B)  of  the  Internal  Revenue 

Code  of  1954. 
SEC.  1014.  COLLECTIVELY  BARGAINED  PLANS,  ETC. 

Subpart  B  of  part  I  of  subchapter  D  of  chapter  1  (relating  to  spe- 
cial rules)  is  amended  by  inserting  after  section  412  the  following  new- 
section  : 
"SEC.  413.  COLLECTIVELY  BARGAINED  PLANS,  ETC. 

"(a)  Application  of  Subsection*  (b). — Subsection  (b)  applies  to — 

"(1)  a  plan  maintained  pursuant  to  an  agreement  which  the 

Secretary  of  Labor  finds  to  be  a  collective-bargaining  agreement 

between  employee  representatives  and  one  or  more  employers,  and 


'  (2)  each  trust  which  is  a  part  of  such  plan. 
Gran 


"  (b)   General  Rule. — If  this  subsection  applies  to  a  plan,  notwith- 
standing any  other  provision  of  this  title — 
Ante,  p.  898.  "(1)  Pabticipation-. — Section  410  shall  be  applied  as  if  all 

employees  of  each  of  the  employers  who  are  parties  to  the  collec- 
tive bargaining  agreement  and  who  are  subject  to  the  same  benefit 
computation  formula  under  the  plan  were  employed  by  a  single 
employer. 
Post,  p.  938;  '-(2)  Discrimination-,  etc.— Sections 401  (a)  (4)  and 411  (d)(3) 

Ante,  p.  901.  shall  be  applied  as  if  all  participants  who  are  subject  to  the  same 

benefit  computation  formula  and  who  are  employed  by  employers 
who  are  parties  to  the  collective  bargaining  agreement  were 
employed  by  a  single  employer. 

"(3)  Exclusive  benefit. — For  purposes  of  section  401(a).  in 
determining  whether  the  plan  of  an  employer  is  for  the  exclusive 
benefit  of  his  employees  and  their  beneficiaries,  all  plan  partici- 
pants shall  be  considered  to  be  his  employees. 

"(4)  Vesting. — Section  411  (other  than  subsection  (d)(3)) 
shall  be  applied  as  if  all  employers  who  have  been  parties  to  the 
collective-bargaining  agreement  constituted  a  single  employer, 
except  that  the  application  of  any  rules  with  respect  to  breaks  in 
service  shall  be  made  under  regulations  prescribed  by  the  Secre- 
tary of  Labor. 

'•(5)  Funding. — The  minimum  funding  standard  provided  bi- 
section 412  shall  be  determined  as  if  all  participants  in  the  plan 
were  employed  by  a  single  employer. 

"(6)   Liability  for  funding  tax. — For  a  plan  year  the  liability 
Ante,  p.  920.  under  section  4971  of  each  employer  who  is  a  party  to  the  collec- 

tive bargaining  agreement  shall  be  determined  in  a  reasonable 
manner  not  inconsistent  with  regulations  prescribed  by  the  Sec- 
retary or  his  delegate  — 

"(A)    first  on  the  basis  of  their  respective  delinquencies  in 
meeting  required  employer  contributions  under  the  plan,  and 
"(B)   then  on  the  basis  of  their  respective  liabilities  for 
contributions  under  the  plan. 
••  i  7 )   Deduction  limitations.— Each  applicable  limitation  pro- 
26  use  404.  vided  by  section  404(a)  shall  be  determined  as  if  all  participants 

in  the  plan  were  employed  by  a  single  employer.  The  amounts 
contributed  to  or  under  the  plan  by  e.°ch  employer  who  is  a  party 
to  the  agreement,  for  the  portion  of  his  taxable  year  which  is 
included  within  such  a  plan  year,  shall  be  considered  not  to  exceed 
such  a  limitation  if  the  anticipated  employer  contributions  for 
such  plan  year  (determined  in  a  manner  consistent  with  the  man- 
ner in  which  actual  employer  contributions  for  such  plan  year 
are  determined)  do  not  exceed  such  limitation.  If  such  anticipated 
contributions  exceed  such  a  limitation,  the  portion  of  each  such 
employer's  contributions  which  is  not  deductible  under  section 


4932 
September  2,   1974  -  97  -  Pub.  Law  93-406 


88  STAT.   925 


404.  shall  be  determined  in  accordance  with  regulations  prescribed    26  use  404. 
by  the  Secretary  or  his  delegate. 

"(8)  Employees  of  labor  unions. — For  purposes  of  this  sub- 
section, employees  of  employee  representatives  shall  be  treated 
as  employees  of  an  employer  described  in  subsection  (a)  (1)  if 
such  representatives  meet  the  requirements  of  sections  401(a) 
(4)  and  410  with  respect  to  such  employees.  Post,  p.  938; 

"(c)   Plans  Maintained  by  More  Than  One  Employer. — In  the   Ante,  p.  898. 
case  of  a  plan  maintained  by  more  than  one  employer — 

"(1)  Participation. — Section  410(a)  shall  be  applied  as  if  all 
employees  of  each  of  the  employers  who  maintain  the  plan  were 
employed  by  a  single  employer. 

"(2)  Exclusive  benefit. — For  purposes  of  section  401(a),  in 
determining  whether  the  plan  of  an  employer  is  for  the  exclusive 
benefit  of  his  employees  and  their  beneficiaries  all  plan  partici- 
pants shall  be  considered  to  be  his  employees. 

"(3)  Vesting. — Section  411  shall  be  applied  as  if  all  employers  Ante,  p.  901. 
who  maintain  the  plan  constituted  a  single  employer,  except  that 
the  application  of  any  rules  with  respect  to  breaks  in  service  shall 
be  made  under  regulations  prescribed  by  the  Secretary  of  Labor. 

"(4)  Funding. —  The  minimum  funding  standard  provided  by 
section  412  shall  be  determined  as  if  all  participants  in  the  plan  Ante,  p.  914. 
were  employed  by  a  single  employer. 

"  (5)   Liability  for  funding  tax. — For  a  plan  year  the  liability 
under  section  4971  of  each  employer  who  maintains  the  plan  shall  Ante,  p.  920. 
be  determined  in  a  reasonable  manner  not  inconsistent  with  regula- 
tions prescribed  by  the  Secretary  or  his  delegate — 

"(A)  first  on  the  basis  of  their  respective  delinquencies  in 
meeting  required  employer  contributions  under  the  plan,  and 
"(B)  then  on  the  basis  of  their  respective  liabilities  for 
contributions  under  the  plan. 

"(6)  Deduction  limitations. — Each  applicable  limitation 
provided  by  section  404(a)  shall  be  determined  as  if  all  partici- 
pants in  the  plan  were  employed  by  a  single  employer.  The 
amounts  contributed  to  or  under  the  plan  by  each  employer  who 
maintains  the  plan,  for  the  portion  of  this  taxable  year  which  is 
included  within  such  a  plan  year,  shall  be  considered  not  to  exceed 
such  a  limitation  if  the  anticipated  employer  contributions  for 
such  plan  year  (determined  in  a  reasonable  manner  not  incon- 
sistent with  regulations  prescribed  by  the  Secretary  or  his  dele- 
gate) do  not  exceed  such  limitation.  If  such  anticipated  contribu- 
tions exceed  such  a  limitation,  the  portion  of  each  such  employer's 
contributions  which  is  not  deductible  under  section  404  shall  be 
determined  in  accordance  with  regulations  prescribed  by  the 
Secretary  or  his  delegate. 
Allocations  of  amounts  under  paragraphs  (4) ,  (5) ,  and  (6) ,  among  the 
employers  maintaining  the  plan,  shall  not  be  inconsistent  with  regula- 
tions prescribed  for  this  purpose  by  the  Secretary  or  his  delegate." 

SEC.  1015.  DEFINITIONS  AND  SPECIAL  RULES. 

Subpart  B  of  part  I  of  subchapter  D  of  chapter  1  is  amended  by 
inserting  after  section  413  the  following  new  section :  Ante,  p.  924. 

"SEC.  414.  DEFINITIONS  AND  SPECIAL  RULES. 

"(a)   Service  for  Predecessor  Employer. — For  purposes  of  this 
part — 
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"(1)  in  any  case  in  which  the  employer  maintains  a  plan  of  a 
predecessor  employer,  service  for  such  predecessor  shall  be  treated 
as  service  for  the  employer,  and 

"(2)  in  any  case  in  which  the  employer  maintains  a  plan  which 
is  not  the  plan  maintained  by  a  predecessor  employer,  service  for 
such  predecessor  shall,  to  the  extent  provided  in  regulations  pre- 
scribed by  the  Secretary  or  his  delegate,  be  treated  as  service  for 
the  employer. 
"(b)  Employees  of  Controlled  Group  of  Corporations. — For 
26  use  401.  purposes  of  sections  401,  410,  411,  and  415,  all  employees  of  all  corpo- 

Ante,  pp.  898,      rations  which  are  members  of  a  controlled  group  of  corporations 
901;  (within  the  meaning  of  section  1563(a),  determined  without  regard 

Post*  p.  979.  to  section  1563(a)  (4)  and  (e)  (3)  (C))  shall  be  treated  as  employed 
26  use  1563.  ky  a  smgje  employer.  With  respect  to  a  plan  adopted  by  more  than  one 
such  corporation,  the  minimum  funding  standard  of  section  412,  the 
Ante,  p.  920.  tax  imposed  by  section  4971,  and  the  applicable  limitations  provided 
by  section  404(a)  shall  be  determined  as  if  all  such  employers  were 
a  single  employer,  and  allocated  to  each  employer  in  accordance  with 
regulations  prescribed  by  the  Secretary  or  his  delegate. 

"(c)  Employees  of  Partnerships,  Proprietorships,  Etc.,  Which 
Are  Under  Common  Control. — For  purposes  of  sections  401, 410, 411, 
and  415,  under  regulations  prescribed  by  the  Secretary  or  his  delegate, 
all  employees  of  trades  or  businesses  (whether  or  not  incorporated) 
which  are  under  common  control  shall  be  treated  as  employed  by  a 
single  employer.  The  regulations  prescribed  under  this  subsection 
shall  be  based  on  principles  similar  to  the  principles  which  apply  in 
the  case  of  subsection  (b). 

"(d)  Governmental  Plan. — For  purposes  of  this  part,  the  term 
'governmental  plan'  means  a  plan  established  and  maintained  for  its 
employees  by  the  Government  of  the  United  States,  by  the  govern- 
ment of  any  State  or  political  subdivision  thereof,  or  by  any  agency 
or  instrumentality  of  any  of  the  foregoing.  The  term  'governmental 
plan'  also  includes  any  plan  to  which  the  Railroad  Retirement  Act  of 
1935  or  1937  applies  and  which  is  financed  by  contributions  required 
under  that  Act  and  any  plan  of  an  international  organization  which 
is  exempt  from  taxation  by  reason  of  the  International  Organiza- 
22  use  288  tions  Immunities  Act  (59  Stat.  669). 

note.  "(e)  Church  Plan. — 

"(1)  In  general. — For  purposes  of  this  pait  the  term  'church 
plan'  means — 

"(A)   a  plan  established  and  maintained  for  its  employees 
by  a  church  or  by  a  convention  or  association  of  churches 
26  use  50i»  which  is  exempt  from  tax  under  section  501,  or 

"(B)   a  plan  described  in  paragraph  (3). 
"  (2)  Certain  unrelated  business  or  multiemployer  plans. — 
The  term  'church  plan'  does  not  include  a  plan — 

"(A)  which  is  established  and  maintained  primarily  for 
the  benefit  of  employees  (or  their  beneficiaries)  of  such 
church  or  convention  or  association  of  churches  who  are 
employed  in  connection  with  one  or  more  unrelated  trades  or 
businesses  (within  the  meaning  of  section  513),  or 

"(B)   which    is    a    plan    maintained    by    more    than   one 

employer,  if  one  or  more  of  the  employers  in  the  plan  is  not  a 

church  (or  a  convention  or  association  of  churches)  which  is 

exempt  from  tax  under  section  501. 

"(3)   Specl\.l  temporary  rule  for  certain  church  agencies 

UNDER  CHURCH  PLAN. 

"(A)  Notwithstanding  the  provisions  of  paragraph 
(2)(B),  a  plan  in  existence  on  January  1,  1974,  shall  be 
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treated  as  a  church  plan  if  it  is  established  and  maintained 
by  a  church  or  convention  or  association  of  churches  and 
one  or  more  agencies  of  such  church  (or  convention  or  asso- 
ciation) for  the  employees  of  such  church  (or  convention 
or  association)  and  tne  employees  of  one  or  more  agencies  of 
such  church  (or  convention  or  association) ,  and  if  such  church 
(or  convention  or  association)  and  each  such  agency  is  exempt 
from  tax  under  section  501.  26  use  501. 

"(B)  Subparagraph  (A)  shall  not  apply  to  any  plan  main- 
tained for  employees  of  an  agency  with  respect  to  which  the 
plan  was  not  maintained  on  January  1,  1974. 

"(C)  Subparagraph  (A)  shall  not  apply  with  respect  to 
any  plan  for  any  plan  vear  beginning  after  December  31, 
1982. 

"(f)    MULITLEMFLOYER    PLAN. 

"(1)  In  general. — For  purposes  of  this  part,  the  term  'multi- 
employer plan'  means  a  plan — 

"(A)  to  which  more  than  one  employer  is  required  to 
contribute, 

"(B)  which  is  maintained  pursuant  to  a  collective-bargain- 
ing agreement  between  employee  representatives  and  more 
than  one  employer, 

"(C)  under  which  the  amount  of  contributions  made  under 
the  plan  for  a  plan  year  by  each  employer  making  such  con- 
tributions is  less  than  50  percent  of  the  aggregate  amount  of 
contributions  made  under  the  plan  for  that  plan  year  by  all 
employers  making  such  contributions, 

(D)  under  which  benefits  are  payable  with  respect  to  each 
participant  without  regard  to  the  cessation  of  contributions 
by  the  employer  who  employed  that  participant  except  to 
the  extent  that  such  benefits  accrued  as  a  result  of  service  with 
the  employer  before  such  employer  was  required  to  contribute 
to  such  plan,  and 

"(E)  which  satisfies  such  other  requirements  as  the  Secre- 
tary of  Labor  may  by  regulations  prescribe. 
"  ( 2 )   Special  rules. — For  purposes  of  this  subsection — 

"(A)  If  a  plan  is  a  multiemployer  plan  within  the  mean- 
ing of  paragraph  (1)  for  any  plan  year,  subparagraph  (C) 
of  paragraph  (1)  shall  be  applied  by  substituting  '75  per- 
cent' for  '50  percent'  for  each  subsequent  plan  year  until  the 
first  plan  year  following  a  plan  year  in  which  the  plan  had 
one  employer  who  made  contributions  of  75  percent  or  more 
of  the  aggregate  amount  of  contributions  made  under  the 
plan  for  that  plan  year  by  all  employers  making  such  con- 
tributions. 

"(B)   All  corporations  which  are  members  of  a  controlled 
group  of  corporations  (within  the  meaning  of  section  1563    26  use  1563, 
(a),  determined  without  regard  to  section  1563(e)(3)(C)) 
shall  be  deemed  to  be  one  employer. 
"(g)  Plan  Administrator. — For  purposes  of  this  part,  the  term 
'plan  administrator'  means— 

"(1)  the  person  specifically  so  designated  by  the  terms  of  the 
instrument  under  which  the  plan  is  operated ; 

"(2)   in  the  absence  of  a  designation  referred  to  in  paragraph 

(!)- 

"  (A)   in  the  case  of  a  plan  maintained  by  a  single  employer. 

such  employer, 

"(B)  in  the  case  of  a  plan  maintained  by  two  or  more 

employers  or  jointly  by  one  or  more  employers  and  one  or 
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more  employee  organizations,  the  association,  committee,  joint 


board  of  trustees,  or  other  similar  group  of  representatives  of 
the  parties  who  maintained  the  plan,  or 

"(C)  in  any  case  to  which  subparagraph  (A)  or  (B)  does 
not  apply,  such  other  person  as  the  Secretary  or  his  delegate 
may  by  regulation,  prescribe. 
"(h)   Tax  Treatment  of  Certain  Contributions  — 

"(1)   In   general. — Effective  with   respect  to  taxable  years 
beginning  after  December  31,  1973,  for  purposes  of  this  title,  any 
amount  contributed — 
26  use  401.  "(A)  to  an  employees' trust  described  in  section  401(a),  or 

26  use  403,  "(B)  under  a  plan  described  in  section  403(a)  or  405(a), 

405 •  shall  not  be  treated  as  having  been  made  by  the  employer  if 

it  is  designated  as  an  employee  contribution. 
"(2)  Designation  by  units  of  government. — For  purposes 
of  paragraph  (1),  in  the  case  of  any  plan  established  by  the  gov- 
ernment of  any  State  or  political  subdivision  thereof,  or  by  any 
agency  or  instrumentality  of  any  of  the  foregoing,  where  the  con- 
tributions of  employing  units  are  designated  as  employee  contri- 
butions but  where  any  employing  unit  picks  up  the  contributions, 
the  contributions  so  picked  up  shall   be  treated  as  employer 
contributions, 
"(i)  Defined  Contribution  Plan. — For  purposes  of  this  part,  the 
term  'defined  contribution  plan'  means  a  plan  which  provides  for  an 
individual  account  for  each  participant  and  for  benefits  based  solely 
on  the  amount  contributed  to  the  participant's  account,  and  any  in- 
come, expenses,  gains  and  losses,  and  any  forfeitures  of  accounts  of 
other  participants  which   may   be  allocated   to   such   participant's 
account. 

"(j)  Defined  Benefit  Plan. — For  purposes  of  this  part,  the  term 
'defined  benefit  plan'  means  any  plan  which  is  not  a  defined  contribu- 
tion plan. 

"(k)   Certain  Plans. — A  defined  benefit  plan  which  provides  a 
benefit  derived  from  employer  contributions  which  is  based  partly  on 
the  balance  of  the  separate  account  of  a  participant  shall — 
Ante,  p.  898.  "(1)   for  purposes  of  section  410  (relating  to  minimum  partici- 

pation standards),  be  treated  as  a  defined  contribution  plan. 
Ante,  p.  901.  "(2)   for  purposes  of  sections  411  (a)  (7)  (A)  (relating  to  mini- 

Post,  p.  979.  mum   vesting  standards)    and  415    (relating  to  limitations  on 

benefits  and  contributions  under  qualified  plans),  be  treated  as 
consisting  of  a  defined  contribution  plan  to  the  extent  benefits  are 
based  on  the  separate  account  of  a  participant  and  as  a  defined 
benefit  plan  with  respect  to  the  remaining  portion  of  benefits  under 
the  plan,  and 
Post,  p.  971.  " (3)   for  purposes  of  section  4975  (relating  to  tax  on  prohibited 

transactions) ,  be  treated  as  a  defined  benefit  plan. 
"(1)  Mergers  and  Consolidations  of  Plans  or  Transfers  of 
Plan  Assets. — A  trust  which  forms  a  part  of  a  plan  shall  not  con- 
stitute a  qualified  trust  under  section  401  and  a  plan  shall  be  treated 
as  not  described  in  section  403(a)  or  405  unless  in  the  case  of  any 
merger  or  consolidation  of  the  plan  with,  or  in  the  case  of  any  transfer 
of  assets  or  liabilities  of  such  plan  to,  any  other  trust  plan'  after  the 
date  of  the  enactment  of  the  Employee  Retirement  Income  Security 
Ante,  p.  829.  Act  of  1974,  each  participant  in  the  plan  would  (if  the  plan  then  ter- 
minated) receive  a  benefit  immediately  after  the  merger,  consolida- 
tion, or  transfer  which  is  equal  to  or  greater  than  the  benefit  he  would 
have  been  entitled  to  receive  immediately  before  the  merger,  consolida- 
tion, or  transfer  (if  the  plan  had  then  terminated).  This  paragraph 


4936 


September  2,   1974  -    101 


Pub.  Law  93-406 


88   STAT.    929 


shall  apply  in  the  case  of  a  multiemployer  plan  only  to  the  extent 
determined  by  the  Pension  Benefit  Guaranty  Corporation." 
SEC.  1016.  CONFORMING  AND  CLERICAL  AMENDMENTS. 

(a)  Conforming  Amendments. — 

(1)  Section  275(a)  (relating  to  denial  of  deduction  for  certain 
taxes)  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph : 

"  ( 6 )  Taxes  imposed  by  chapter  42  and  chapter  43." 

(2)  Section  401(a)  (relating  to  requirements  for  qualification) 
is  amended — 

(A)  by  striking  out  paragraph  (3)  and  inserting  in  lieu 
thereof : 

"(3)  if  the  plan  of  which  such  trust  is  a  part  satisfies  the 
requirements  of  section  410  (relating  to  minimum  participation 
standards) ;  and", 

(B)  by  striking  out  "paragraph  (3)  (B)  or  (4)"  in  para- 
graph (5)  and  inserting  in  lieu  thereof  "paragraph  (4)  or 
section  410(b)  (without  regard  to  paragraph  (1)  (A) 
thereof)",  and 

(C)  by  striking  out  paragraph  (7)  and  inserting  in  lieu 
thereof : 

"(7)  A  trust  shall  not  constitute  a  qualified  trust  under  this 
section  unless  the  plan  of  which  such  trust  is  a  part  satisfies  the 
requirements  of  section  411  (relating  to  minimum  vesting 
standards) ." 

(3)  Section  404(a)  (2)  (relating  to  deduction  for  contributions 
of  an  employer  to  an  employee's  annuity  plan)  is  amended  by 
striking  out  "and  (8),"  and  inserting  in  lieu  thereof  "(8),  (11), 
(12), (13). (14). and  (15)". 

(4)  Section  406(b)  (1)  (relating  to  certain  employees  of  foreign 
subsidiaries)  is  amended  by  striking  out  "paragraphs  (3)  (B) 
and  (4)  of  section  401(a)"  and  inserting  in  lieu  thereof  "section 
401(a)(4)  and  section  410(b)  (without  regard  to  paragraph 
(1)(A)  thereof)". 

(5)  Section  407(b)(1)  (relating  to  certain  employees  of 
domestic  subsidiaries  engaged  in  business  outside  the  United 
States)  is  amended  by  striking  out  "paragraph  (3)  (B)  and  (4)  of 
section  401  ( a  V  and  inserting  in  lieu  thereof  "section  401(a)  (4) 
and  section  410(b)  (without  regard  to  paragraph  (1)  (A) 
thereof)". 

(6)  Section  805(d)(1)(C)  (relating  to  definition  of  pension 
plan  reserves)  is  amended  bv  striking  out  "and  (8) "  and  inserting 
in  lieu  thereof  "(8),  (11),  (12),  (13),  (14),  and  (15)". 

(7)  Section  6161  (b)(1)  ( relating  to  extensions  of  time  for  pay- 
ing tax)  is  amended  by  striking  out  "or  42"  and  inserting  in  lieu 
thereof  "42  or  43".  The  second  sentence  of  section  6161(b)  is 
amended  by  striking  out  "or  42"  and  inserting  in  lieu  thereof  ".  42. 
or  chapter  43". 

(8)  Section  6201(d)  (relating  to  assessment  authority)  is 
amended  by  striking  out  "and  chapter  42"  and  inserting  in  lieu 
thereof  ",  chapter  42,  and  chapter  43". 

(9)  Section  6211  (defining  deficiency)  is  amended— 

(A)  by  striking  out  so  much  of  subsection  (a)  as  precedes 

paragraph    (1)    thereof  and  inserting  in  lieu  thereof  the 

following : 

"  ( a)  In  General. — For  purposes  of  this  title  in  the  case  of  income, 

estate,  and  gift  taxes  imposed  by  subtitles  A  and  B  and  excise  taxes 

imposed  by  chapters  42  and  43,  the  term  'deficiency'  means  the  amount 


26  USC  27C 


26  USC  4940. 
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Ante,  p.  898. 
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26  USC  404. 


Post,  p.  938, 
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26  use  l,  by  which  the  tax  imposed  by  subtitle  A  or  B,  or  chapter  42  or  43, 

2001,  4940.         exceeds  the  excess  of — ";and 

Ante,  p.  920.  (B)  by striking  out  "chapter  42"  in  subsection  (b)(2)  and 

inserting  in  lieu  thereof  "chapter  42  or  43". 
26  use  6212.  (io)  Section  6212  (relating  to  notice  of  deficiency)  is  amended — 

(A)  by  striking  out  "chapter  42"  in  subsection  (a)  and 
inserting  in  lieu  thereof  "chapter  42  or  43", 

(B)  by  striking  out  "or  chapter  42"  in  subsection  (b)  (1) 
and  inserting  in  lieu  thereof  "chapter  42,  or  chapter  43  , 

(C)  by  striking  out  "chapter  42,  and  this  chapter"  in  sub- 
section (b)(1)  and  inserting  in  lieu  thereof  "chapter  42,  chap- 
ter 43,  and  this  chapter",  and 

(D)  by  striking  out  "of  the  same  decedent,"  in  subsection 
(c)  and  inserting  in  lieu  thereof  "of  the  same  decedent,  of 
chapter  43  tax  for  the  same  taxable  years,". 

(11)  Section  6213  (relating  to  restrictions  applicable  to 
deficiencies  and  petition  to  Tax  Court)  is  amended — 

(A)  by  striking  out  "or  chapter  42"  in  subsection  (a)  and 
inserting  in  lieu  thereof  ",  chapter  42  or  43", 

(B)  by  striking  out  the  heading  of  subsection  (e)  and 
inserting  in  lieu  thereof : 

"(e)   Suspension  of  Filing  Period  for  Certain  Excise  Taxes. — ", 

(C)  by  striking  out  "or  4945  (relating  to  taxes  on  taxable 
expenditures)"  in  subsection  (e)  and  inserting  in  lieu  thereof 

Ante,  p.  920.  "4945    (relating  to   taxes   on   taxable   expenditures),  4971 

(relating  to  excise  taxes  on  failure  to  meet  minimum  funding 

Post,  p.  971.  standard),  4975  (relating  to  excise  taxes  on  prohibited  trans- 

actions)"; and 

(D)  by  striking  out  "or  4945(h)  (2)"  in  subsection  (e)  and 
inserting  in  lieu  thereof  ",  4945  (i)  (2),  4971(c)  (3),  or  4975 
(f)(4),". 

(12)  Section  6214  (relating  to  determinations  by  Tax  Court) 
is  amended — 

(A)  by  amending  the  heading  of  subsection  (c)  to  read 
as  follows: 

"(c)  Taxes  Imposed  by  Section  507  or  Chapter  42  or  43. — ", 

(B)  by  inserting  after  "'chapter  42"  each  place  it  appears 
in  subsection  (c)  "or  43";  and 

(C)  by  striking  out  "chapter  42"  in  subsection  (d)  and 
inserting  in  lieu  thereof  "chapter  42  or  43,?. 

(13)  Section  6344(a)(1)  (relating  to  cross  references)  is 
amended  by  striking  out  "chapter  42"  and  inserting  in  lieu  thereof 
"chapter  42  or  43". 

(14)  Section  6501(e)  (3)  (relating  to  limitations  on  assessment 
and  collection)  is  amended  by  striking  out  "chapter  42"  and 
inserting  in  lieu  thereof  "chapter  42  or  43". 

(15)  Section  6503  (relating  to  suspension  of  running  of  period 
of  limitations)  is  amended — 

(A)   by  striking  out  "chapter  42  taxes)"  in  subsection  (a) 

and 

'or 

by  striking  out  "or  4945(h) 

(2)"  in  subsection  (h)  and  inserting  in  lieu  thereof  "4945 (i) 

(2),  4971  (c)(3),  or  4975  (f)(4)". 

(16)  Section  6512  (relating  to  limitations  in  case  of  petition  to 
Tax  Court)  is  amended  by  striking  out  "chapter  42"  each  place 
it  appears  therein  and  inserting  in  lieu  thereof  "chapter  42  or  43". 

(17)  Section  6601(d)    (relating  to  interest  on  underpayment, 


\2Y)  uy  sbiiKiiig  oui  cnapier  -±z  taxes;  in  suusecuoii  \i\ 
(1)  and  inserting  in  lieu  thereof  "certain  excise  taxes)",  an 

(B)  by  inserting  after  "section  507"  in  subsection  (h)  "c 
section  4971  or  section  4975",  and  by  striking  out  "or  4945  (h 
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nonpayment,   or   extensions  of  time   for   payment   of   tax)    is 
amended  by — 

(A)  striking  out  in  the  heading  thereof  "Chapter  42"  and 

inserting  in  lieu  thereof  "Chapter  42  or  43",  and  26  use  4940. 

(B)  striking  out  "chapter  42"  and  inserting  in  lieu  thereof  Ante,  p.  920. 
"certain  excise". 

(18)  Section  6653(c)(1)  (relating  to  income,  estate,  gift,  and  26  use  6653. 
chapter  42  taxes)  is  amended  by  striking  out  "chapter  42"  each 

place  it  appears  therein  (including  the  heading)  and  inserting  in 
lieu  thereof  "certain  excise". 

(19)  Section  6659(b)  (relating;  to  applicable  rules)  is  amended 
by  striking  out  "chapter  42"  and  inserting  in  lieu  thereof  "certain 
excise". 

(20)  Section  6676(b)  (relating  to  failure  to  supply  identify- 
ing numbers)  is  amended  b}r  striking  out  "chapter  42"  and  insert- 
ing in  lieu  thereof  "and  certain  excise". 

(21)  Section  6677(b)  (relating  to  failure  to  file  information 
returns  with  respect  to  certain  foreign  trusts)  is  amended  by 
striking  out  "chapter  42"  and  inserting  in  lieu  thereof  "and 
certain  excise". 

(22)  Section  6679(b)  (relating  to  failure  to  file  returns  as  to 
organization  or  reorganization  of  foreign  corporations  and  as  to 
acquisitions  of  their  stock)  is  amended  by  striking  out  "chapter 
42"  and  inserting  in  lieu  thereof  "and  certain  excise". 

(23)  Section  6682(b)  (relating  to  false  information  with 
respect  to  withholding  allowances  based  on  itemized  deductions) 
is  amended  by  striking  out  "chapter  42"  and  inserting  in  lieu 
thereof  "and  certain  excise". 

(24)  The  heading  of  section  6861  (relating  to  jeopardy  assess- 
ments of  income,  estate,  and  gift  taxes)  is  amended  by  striking 
out  "and  gift  taxes.",  and  inserting  in  lieu  thereof  ",  gift,  and 
certain  excise  taxes.". 

(25)  Section  6862  (relating  to  jeopardy  assessment  of  taxes 
other  than  income,  estate,  and  gift  taxes)  is  amended — 

(A)  by  striking  out  "and  Gift  Taxes.",  in  the  heading 
and  inserting  in  lieu  thereof  ",  Gift,  and  Certain  Excise 
Taxes.", 

(B)  by  striking  out  "and  gift  tax)"  in  subsection  (a)  and 
inserting  in  lieu  thereof  "gift  tax,  and  certain  excise  taxes)". 

(26)  Section  7422  (relating  to  civil  actions  for  refund)  is 
amended — 

(A)  by  striking  out  "chapter  42"  and  inserting  in  lieu 
thereof  "chapter  42  or  43"  in  subsection  (e) , 

(B)  by  striking  out  "Chapter  42"  in  the  heading  of  sub- 
section (g)  and  inserting  in  lieu  thereof  "Chapter  42  or  43", 

(C)  by  striking  out  "or  4945"  in  subsection  (g)(1)  and 
inserting  in  lieu  thereof  "4945,  4971,  or  4975",  26  use  4945* 

(D)  by  striking  out  "section  4945(a)  (relating  to  initial  Ante,  p.  920$ 
taxes  on  taxable  expenditures)"  in  subsection  (g)(1)  and  Post,  p.  971. 
inserting  in  lieu  thereof  "section  4945(a)   (relating  to  initial 

taxes  on  taxable  expenditures),  4971(a)  (relating  to  initial 
tax  on  failure  to  meet  minimum  funding  standard).  4975(a) 
(relating  to  initial  tax  on  prohibited  transactions)", 

(E)  by  striking  out  "or  section  4945(b)  (relating  to  ad- 
ditional taxes  on  taxable  expenditures)"  in  subsection  (g) 
(1)  and  inserting  in  lieu  thereof  "section  4945(b)  (relating 
to  additional  taxes  on  taxable  expenditures),  section  4971(b) 
(relating  to  additional  tax  on  failure  to  meet  minimum  fund- 


88    STAT.    932 


4939 
Pub.  Law  93-406  -    104  -  September  2,   1974 


ing  standard),  or  section  4975(b)  (relating  to  additional  tax 
on  prohibited  transactions) ",  ana 

(F)  by  striking  out  "or  4945"  in  paragraphs  (2)  and  (3) 
of  subsection  (g)  and  inserting  in  lieu  thereof  "4945,  4971,  or 

26  USC   4945.        .  4975". 

Ante,  p.  920|  (27)  Section  6204(b)    (relating  to  supplemental  assessments) 

Post>  P-  971»  is  amended  by  striking  out  "and  gift  taxes"  and  inserting  in  lieu 

thereof  "gift,  and  certain  excise  taxes", 
(b)  Clerical  Amendments. — 

(1)  Part  I  of  subchapter  D  of  chapter  1  is  amended  by  in- 
serting after  the  heading  and  before  the  table  of  sections  the 
following : 

"Subpart  A.  General  rule. 
"Subpart  B.  Special  rules. 

"Subpart  A— General  Rule". 

(2)  The  table  of  chapters  for  subtitle  D  is  amended  by  adding 
at  the  end  thereof  the  following  new  item : 

"Chapter  43.  Qualified  pension,  etc.,  plans." 

(3)  The  table  of  sections  for  subchapter  B  of  chapter  68  is 
amended  by  striking  out  the  item  relating  to  the  section  cap- 
tioned "Assessable  penalties  with  respect  to  information  required 
to  be  furnished  under  section  7654"  and  inserting  in  lieu  thereof : 

"Sec.  6688.  Assessable  penalties  with  respect  to  information  required  to  be 
furnished  under  section  7654." 

(4)  Subchapter  B  of  chapter  68  is  amended  by  striking  out  the 
heading  of  the  section  immediately  preceding  section  6689  and 
inserting  in  lieu  thereof : 

"SEC.  S688.  ASSESSABLE  PENALTIES  WITH  RESPECT  TO  INFORMA- 
TION REQUIRED  TO  BE  FURNISHED  UNDER  SECTION 
7654." 

(5)  The  table  of  sections  for  part  II  of  subchapter  A  of  chap- 
ter 70  is  amended  by  striking  out  "and  gift  taxes"  in  the  items 
relating  to  sections  6861  and  6862  and  inserting  in  lieu  thereof 
"gift,  and  certain  excise  taxes". 

26  USC  410  SEC.  1017.  EFFECTIVE  DATES  AND  TRANSITIONAL  RULES. 

note.  (a)   General  Rule. — Except  as  otherwise  provided  in  this  section, 

the  amendments  made  by  this  part  shall  apply  for  plan  years 
beginning  after  the  date  of  the  enactment  of  this  Act. 

(b)  Existing  Plans. — Except  as  otherwise  provided  in  subsections 
(c)  through  (h),  in  the  case  of  a  plan  in  existence  on  January  1,  1974, 
the  amendments  made  by  this  part  shall  apply  for  plan  years 
beginning  after  December  31, 1975. 

(c)  Existing  Plans  Under  Collective  Bargaining  Agree- 
ments.— 

(1)  Application  of  vesting  rules  to  certain  plan  pro- 
visions.— 

(A)  Waiver  op  application. — In  the  case  of  a  plan  main- 
tained on  January  1, 1974.  pursuant  to  one  or  more  agreements 
which  the  Secretary  of  Labor  finds  to  be  collective  bargaining 
agreements  between  employee  representatives  and  one  or  more 
employers,  during  the  special  temporary  waiver  period  the 
plan  shall  not  be  treated  as  not  meeting  the  requirements  of 
section  411(b)    (1)  or  (2)  of  the  Internal  Revenue -Code  of 
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1954  solely  l»v  reason  of  a  supplementary  or  special  plan  Ante,  p.  901. 
provision  (within  the  meaning  of  subparagraph  (,1))). 

(B)  Special  temporary  waiver  period. — For  purposes  of 
this  paragraph,  the  term  "special  temporary  waiver  period"' 
means  plan  years  beginning  after  December  31,  11)75,  and 
before  the  earlier  of — ■ 

(i)   the  date  on  which  the  last  of  the  collective  bar- 
gaining agreements  relating  to  the  plan  terminates  (de- 
termined without  regard  to  any  extension  thereof  agreed 
to  after  the  date  of  the  enactment  of  this  Act),  or 
(ii)  January  1,  1981. 
For  purposes  of  clause  (i).  any  plan  amendment  made  pur- 
suant to  a  collective  bargaining  agreement  relating  to  the 
plan  which  amends  the  plan  solely  to  conform  to  any  re- 
quirement contained  in  this  Act  shall  not  be  treated  as  a 
termination  of  such  collective  bargaining  agreement. 

(C)  Determination  by  secretary  of  labor  required. — 
Subparagraph  (A)  shall  not  apply  unless  the  Secretary  of 
Labor  determines  that  the  participation  and  vesting  rules 
in  effect  on  the  date  of  the  enactment  of  this  Act  are  not  less 
favorable  to  the  employees,  in  the  aggregate,  than  the  rules 

provided  under  sections  410  and  411  of  the  Internal  Revenue  .  ono 

r^    j        £  -I  a- i  ~nte,    pu.    898, 

Code  of  19o4.  ^— '  y'  * 

(D)  Supplf:mextary  or  special  plax  provisions.— For 
purposes  of  this  paragraph,  the  term  "supplementary  or  spe- 
cial plan  provision"  means  any  plan  provision  which — 

(i)  provides  supplementary  benefits,  not  in  excess  of 
one-third  of  the  basic  benefit,  in  the  form  of  an  annuity 
for  the  life  of  the  participant,  or 

(ii)  provides  that,  under  a  contractual  agreement 
based  on  medical  evidence  as  to  the  effects  of  working 
in  an  adverse  environment  for  an  extended  period  of 
time,  a  participant  having  25  years  of  service  is  to  be 
treated  as  having  30  years  of  service. 
(2)  Applicatiox  of  funding  rules.— 

(A)  In  general. — In  the  case  of  a  plan  maintained  on 
January  1,  1974,  pursuant  to  one  or  more  agreements  which 
the  Secretary  of  Labor  finds  to  be  collective  bargaining  agree- 
ments between  employee  representatives  and  one  or  more 
employers,  section  412  of  the  Internal  Revenue  Code  of  1954,  Arrte,  p.  914. 
and  other  amendments  made  by  this  part  to  the  extent  such 
amendments  relate  to  such  section  412,  shall  not  applj'  during 

the  special  temporarv  waiver  period  (as  defined  in  paragraph 

U)(B)). 

(B )  Y\  aivf.r  of  unwerfunding. — In  the  case  of  a  plan  main- 
tained on  January  1, 1974,  pursuant  to  one  or  more  agreements 
which  the  Secretary  of  Labor  finds  to  be  collective  bargaining 
agreements  between  employee  representatives  and  one  or 
more  employers,  if  by  reason  of  subparagraph  (A)  the 
requirements  of  section  401(a)(7)  of  the  Internal  Revenue 

Code  of  1954  apply  without  regard  to  the  amendment  of  such    26  use   401. 
section  401(a)  (7)  by  section  1016(a)  (2)  (C)  of  this  Act,  the    26  use   1016, 
plan  shall  not  be  treated  as  not  meeting  such  requirements 
solely  by  reason  of  the  application  of  the  amendments  made 
by  sections  1011  and  1012  of  this  Act  or  related  amendments 
made  by  this  part. 

(C)  Labor  organization  conventions. — In  the  case  of  a 
plan  maintained  by  a  labor  organization,  which  is  exempt 
from  tax  under  section  501(c)(5)  of  the  Internal  Revenue 
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501.  Code  of  1954.  exclusively  for  the  benefit  of  its  employees  and 

Ante,  p.  914.  their  beneficiaries,  section  412  of  such  Code  and  other  amend- 

ments made  by  this  part  to  the  extent  such  amendments  relate 
to  such  section  412.  shall  be  applied  by  substituting  for  the 
term  "December  31,  1975"'  in  subsection  (b),  the  earlier  of — 
the  date  on  which  the  second  convention  of  such 
labor  organization  held  after  the  date  of  the  enactment 
of  this  Act  en<;- 

December31.1 
but  in  no  event  shall  a  date  earlier  than  the  later  of  December  V. 
or  the  date  determined  under  subparagraph  ( A)  or  (  B)  be  substituted. 

(d)  I  —In  the  case  of 
a  plan  in  existence  on  January  1,  1974,  the  provisions  of  the  Internal 

1  et  Revenue  Code  of  1954  relating  to  participation,  vesting,  funding,  and 

seq.  form  of  benefit  (as  in  effect  from  time  to  time i  shall  apply  in  the  case 

of  the  plan  year  (which  begins  after  the  date  of  the  enactment  of  this 
Act  but  before  the  applicable  effective  date  determined  under  subsec- 
tion (b)  or  (c) )  selected  by  the  plan  administrator  and  to  all  sub- 
sequent plan  years,  if  the  plan  administrator  elects  (in  such  manner 
and  at  such  time  as  the  Secretary  of  the  Treasury  or  his  delegate  shall 
by  regulations  prescribe)  to  have  such  provisions  so  apply.  Any  elec- 
tion made  under  this  subsection,  once  made,  shall  be  irrevocable. 

(e)  Certain  Deftxiti'  o  ial  Rules. — Section  414  of  the 
Ar. re,   -.   :-:-.        Internal  Revenue  Code  of  1954  I  other  than  subsections  (b)  and 

section  414).  as  added  by  section  1015(a)  of  this  Act.  shall  take 
effect  on  the  date  of  the  enactment  of  this  A  L 

Traxsitioxae  Rules  With  Respect  to  Break  ice. — 

Participation. — In  the  case  of  a  plan  to  which  section  410 
of  the  Internal  Revenue  Code  of  1954  applies,  if  any  plan  amend- 
ment with  respect  to  breaks  in  service  (which  amendment  is  made 
or  becomes  effective  after  January  d  before  the  date  on 

which  such  section  410  first  becomes  effective  with  respect  to  such 
plan)  provides  that  any  employee's  participation  in  the  plan 
would  commence  at  any  date  later  than  the  later  of — 

A  the  date  on  which  his  participation  would  commence 
under  the  break  in  service  rules  of  section  410(a)  (5)  of  such 
Code,  or 

:he  date  on  which  his  participation  would  commence 
under  the  plan  as  in  effect  on  January  1.1 
such  plan  shall  not  constitute  a  plan  described  in  section  40 
or  405(a)  of  such  Code  and  a  trust  forming  a  part  of  such  plan 
shall  not  constitute  a  qualified  trust  under  section  401 1  a  i  of  such 
Code. 

"  rM  ::xo. — In  the  case  of  a  plan  to  which  section  411  of  the 

L  Internal  Revenue  Code  of  1954  applies,  if  any  plan  amendment 

with  respect  to  breaks  in  service  (which  amendment  is  made  or 
becomes  effective  after  January-  1.  1974.  and  before  the  date  on 
which  such  section  411  first  becomes  effective  with  respect  to  =uch 
plan)  provides  that  the  nonforfeitable  benefit  derived  from 
employer  contributions  to  which  any  employee  would  be  entitled 
is  less  than  the  lesser  of  the  nonforfeitable  benefit  derived  from 
employer  contributions  to  which  he  would  be  entitled  under — 
A  the  break  in  service  rules  of  section  411  (a)  (6)  of  such 
Code,  or 

( B )  the  plan  as  in  effect  on  Januar 

.11  not  constitute  a  plan  described  in  section  4<~»3(a) 
or  405(a)  of  such  Code  and  a  trust  forming  a  part  of  such  plan 
shall  not  constitute  a  qualified  trust  under  section  401  ia)  of  such 
Code.  Subparagraph  (B)  shall  not  apply  if  the  break  in  service 
rules  under  the  plan  would  have  been  in  violation  of  any  law  or 
rule  of  law  in  effect  on  January  1. 1974. 
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(g)  3- Year  Delay  fcr  Certain*  Provisions. — Subparagraphs  (B) 
and  (C)  of  section  404(a)  (1)  shall  apply  only  in  the  case  of  plan  years  Ante,  p.  921. 
beginning  on  or  after  3  years  after  the  date  of  the  enactment  of  this 
Act. 

(h)(1)  Except  as  provided  in  paragraph  (2),  section  413  of  the  Ante,  p.  924. 
Internal  Revenue  Code  of  1954  shall  apply  to  plan  years  beginning 
after  December  31, 1953. 

(2)  (A)  For  plan  years  beginning  before  the  applicable  effective 
date  of  section  410  of  such  Code,  the  provisions  of  paragraphs  (1)   Ante,  p.  898. 
and  (8)  of  subsection  (b)  of  such  section  413  shall  be  applied  by 
substituting  "401  (a)  (3) "  for  "410". 

(B)  For  plan  years  beginning  before  the  applicable  effective  date 

of  section  411  of  such  Code,  the  provisions  of  subsection  (b)  (2)  of  Ante,  p.  901. 
such  section  413  shall  be  applied  bv  substituting  "401(a)(7)"  for 
"411(d)(3)". 

(C)  (i)  The  provisions  of  subsection  (b)  (4)  of  such  section  413 
shall  not  apply  to  plan  years  beginning  before  the  applicable  effective 
date  of  section  411  of  such  Code. 

(ii)  The  provisions  of  subsection  (b)  (5)  (other  than  the  second 
sentence  thereof)  of  such  section  413  shall  not  apply  to  plan  years 
beginning  before  the  applicable  effective  date  of  section  412  of  such 
Code. 

PART  2— CERTAIN   OTHER   PROVISIONS   RELATING  TO 
QUALIFIED  RETIREMENT  PLANS 

SEC.  1021.  ADDITIONAL  PLAN  REQUIREMENTS. 

(a)  Joint  and  Survivor  Annuitv  Requirement. — 

( 1 )   In  general. — Effective  with  respect  to  plan  years  beginning  2  6  use  401 
after  December  31,  1975,  section  401(a)  (relating  to  requirements  note. 
for  qualification)  is  amended  by  inserting  after  paragraph  (10)    26  usc  401» 
the  following  new  paragraph : 

"(11)  (A)  A  trust  shall  not  constitute  a  qualified  trust  under 
this  section  if  the  plan  of  which  such  trust  is  a  part  provides  for 
the  payment  of  benefits  in  the  form  of  an  annuity  unless  such  plan 
provides  for  the  payment  of  annuity  benefits  in  a  form  having  the 
effect  of  a  qualified  joint  and  survivor  annuity. 

"(B)  Notwithstanding  the  provisions  of  subparagraph  (A) .  in 
the  case  of  a  plan  which  provides  for  the  payment  of  benefits 
before  the  normal  retirement  age  (as  defined  in  section  411 
(a)  (8)),  the  plan  is  not  required  to  provide  for  the  payment  of 
annuity  benefits  in  a  form  having  the  effect  of  a  qualified  joint  and 
survivor  annuity  during  the  period  beginning  on  the  date  on  which 
the  employee  enters  into  the  plan  as  a  participant  and  ending  on 
the  later  of — 

"(i)  the  date  the  employee  reaches  the  earliest  retirement 
age  under  the  plan,  or 

"(ii)   the  first  day  of  the  120th  month  beginning  before  the 
date  on  which  the  employee  reaches  normal  retirement  age. 

"(C)  A  plan  described  in  subparagraph  (B)  does  not  meet  the 
requirements  of  subparagraph  (A)  unless,  under  the  plan,  a  par- 
ticipant has  a  reasonable  period  during  which  he  may  elect  the 
qualified  joint  and  survivor  annuity  form  with  respect  to  the 
period  beginning  on  the  date  on  which  the  period  described  in 
subparagraph  (B)  ends  and  ending  on  the  date  on  which  he 
reaches  normal  retirement  age  (as  defined  in  section  411(a)  (8)) 
if  he  continues  his  employment  during  that  period.  A  plan  does 
not  meet  the  requirements  of  this  subparagraph  unless,  in  the  case 
of  such  an  election,  the  payments  under  the  survivor  annuity  are 
not  less  than  the  payments  which  would  have  been  made  under  the 
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joint  annuity  to  which  the  participant  would  have  been  entitled 
if  he  made  an  election  described  in  this  subparagraph  immediately 
prior  to  his  retirement  and  if  his  retirement  had  occurred  on  the 
day  before  his  death  and  within  the  period  within  which  an 
election  can  be  made. 

"(D)  A  plan  shall  not  be  treated  as  not  satisfying  the  require- 
ments of  this  paragraph  solely  because  the  spouse  of  the  partici- 
pant is  not  entitled  to  receive  a  survivor  annuity  (whether  or  not 
an  election  described  in  subparagraph  (C)  has  been  made  under 
subparagraph  (C))  unless  the  participant  and  his  spouse  have 
been  married  throughout  the  1-year  period  ending  on  the  date 
of  such  participant's  death. 

"(E)  A  plan  shall  not  be  treated  as  satisfying  the  requirements 
of  this  paragraph  unless,  under  the  plan,  each  participant  has  a 
reasonable  period  (as  described  by  the  Secretary  or  his  delegate 
by  regulations)  before  the  annuity  starting  date  during  which  he 
may  elect  in  writing  (after  having  received  a  written  explanation 
of  the  terms  and  conditions  of  the  joint  and  survivor  annuity  and 
the  effect  of  an  election  under  this  subparagraph)  not  to  take  such 
joint  and  survivor  annuity. 

"(F)  A  plan  shall  not  be  treated  as  not  satisfying  the  require- 
ments of  this  paragraph  solely  because  under  the  plan  there  is 
a  provision  that  any  election  described  in  subparagraph  (C)  or 
(E),  and  any  revocation  of  any  such  election,  does  not  become 
effective  (or  ceases  to  be  effective)  if  the  participant  dies  within 
a  period  (not  in  excess  of  2  years)  beginning  on  the  date  of  such 
election  or  revocation,  as  the  case  may  be.  The  preceding  sentence 
does  not  apply  unless  the  plan  provision  described  in  the  preced- 
ing sentence  also  provides  that  such  an  election  or  revocation 
will  be  given  effect  in  any  case  in  which — 

"(i)  the  participant  dies  from  accidental  causes, 
"(ii)  a  failure  to  give  effect  to  the  election  or  revocation 
would  deprive  the  participant's  survivor  of  a  survivor  annu- 
ity, and 

"(iii)  such  election  or  revocation  is  made  before  such  acci- 
dent occurred. 
"(G)  For  purposes  of  this  paragraph — 

"(i)  the  term  'annuity  starting  date'  means  the  first  day 
of  the  first  period  for  which  an  amount  is  received  as  an 
annuity  (whether  by  reason  of  retirement  or  by  reason  of 
disability), 

"(ii)  the  term  'earliest  retirement  age'  means  the  earliest 
date  on  which,  under  the  plan,  the  participant  could  elect  to 
receive  retirement  benefits,  and 

"(iii)  the  term  'qualified  joint  and  survivor  annuity'  means 
an  annuity  for  the  life  of  the  participant  with  a  survivor 
annuity  for  the  life  of  his  spouse  which  is  not  less  thnn  one- 
half  of,  or  greater  than,  the  amount  of  the  annuity  payable 
during  the  joint  lives  of  the  participant  and  his  spouse  and 
which  is  the  actuarial  equivalent  of  a  single  life  annuity  for 
the  life  of  the  participant. 
For  purposes  of  this  paragraph,  a  plan  may  take  into  account 
in  any  equitable  manner  (as  determined  by  the  Secretary  or  his 
delegate)  any  increased  costs  resulting  from  providing  joint  and 
survivor  annuity  benefits. 

"(H)   This  paragraph  shall  apply  only  if — 
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"(i)  the  annuity  starting  date  did  not  occur  before  the 
effective  date  of  this  paragraph,  and 

"(ii)  the  participant  was  an  active  participant  in  the  plan 
on  or  after  such  effective  date." 
(2)   Certain  additional  requirements  apply  only  to  plans 
to  which  vesting  requirements  apply. — Section  401  (a)  (relating    26  use  401, 
to  requirements  for  qualification)  is  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "Paragraphs   (11),   (12), 
(13),  (14),  (15),  and  (19)  shall  apply  only  in  the  case  of  a  plan 
to  which  section  411  (relating  to  minimum  vesting  standards)     Ante,  p.  901, 
applies  without  regard  to  subsection  (e)  (2)  of  such  section." 

(b)  Requirements  in  Case  of  Mergers  and  Consolidations  of    26  use  401 
Plans  or  Transfers  of  Plan  Assets. — Effective  with  respect  to  plan    note, 

years  beginning  after  December  31,  1975,  section  401(a)  is  amended    Ante,  p.  935. 

by  inserting  after  paragraph  (11)  the  following  new  paragraph: 

"(12)  A  trust  shall  not  constitute  a  qualified  trust  under  this 
section  unless  the  plan  of  which  such  trust  is  a  part  provides  that 
in  the  case  of  any  merger  or  consolidation  with,  or  transfer  of  as- 
sets or  liabilities  to,  any  other  plan  after  the  date  of  the  enactment 
of  the  Employee  Retirement  Income  Security  Act  of  1974,  each  Ante,  p.  829. 
participant  in  the  plan  would  (if  the  plan  then  terminated) 
receive  a  benefit  immediately  after  the  merger,  consolidation,  or 
transfer  which  is  equal  to  or  greater  than  the  benefit  he  would  have 
been  entitled  to  receive  immediately  before  the  merger,  consoli- 
dation, or  transfer  (if  the  plan  had  then  terminated).  This  para- 
graph shall  apply  in  the  case  of  a  multiemployer  plan  only  to  the 
extent  determined  by  the  Pension  Benefit  Guaranty  Corporation." 

(c)  Retirement  Benefits  May  Not  Be  Assigned  or  Alienated. — 
Section  401(a)  is  amended  by  inserting  after  paragraph  (12)  the  fol-    supra. 
lowing  new  paragraph : 

"(13)  A  trust  shall  not  constitute  a  qualified  trust  under  thi 
section  unless  the  plan  of  which  such  trust  is  a  part  provides  that 
benefits  provided  under  the  plan  may  not  be  assigned  or  alienated. 
For  purposes  of  the  preceding  sentence,  there  shall  not  be  taken 
into  account  any  voluntary  and  revocable  assignment  of  not  to 
exceed  10  percent  of  any  benefit  payment  made  by  any  participant 
who  is  receiving  benefits  under  the  plan  unless  the  assignment  or 
alienation  is  made  for  purposes  of  defraying  plan  administration 
costs.  For  purposes  of  this  paragraph  a  loan  made  to  a  participant 
or  beneficiary  shall  not  be  treated  as  an  assignment  or  alienation 
if  such  loan  is  secured  by  the  participant's  accrued  nonforfeitable 
benefit  and  is  exempt  from  the  tax  imposed  by  section  4975  (relat-  Post,  p.  971, 
ing  to  tax  on  prohibited  transactions)  by  reason  of  section  4975 
(d)  (1).  This  paragraph  shall  take  effect  on  January  1,  1976  and 
shall  not  apply  to  assignments  which  were  irrevocable  on  the  date 
of  the  enactment  of  the  Employee  Retirement  Income  Security 
Act  of  1974." 

(d)  Requirement  That  Payment  of  Benefits  Begin  Not  Later 
Than  When  the  Participant  Attains  Age  65  or  Has  Completed 
10  Years  of  Participation. — Section  401(a)  is  amended  by  inserting 
after  paragraph  (1%)  the  following  new  paragraph:  Supra, 

"(14)   A  trust  shall  not  constitute  a  qualified  trust  under  this  "" 
section  unless  the  plan  of  which  such  trust  is  a  part  provides  that, 
unless  the  participant  otherwise  elects,  the  payment  of  benefits 
under  the  plan  to  the  participant  will  begin  not  later  than  the 
60th  day  after  the  latest  of  the  close  of  the  plan  year  in  which — 


88   STAT.   9  38 


494.") 
Pub.  Law  93-406  -    110  -  September  2,   1974 


"(A)  the  date  on  which  the  participant  attains  the  earlier 

of  age  65  or  the  normal  retirement  age  specified  under  the 

plan, 

"(B)  occurs  the  10th  anniversary  of  the  year  in  which  the 

participant  commenced  participation  in  the  plan,  or 

"(C)  the   participant   terminates    his    service    with    the 

employer. 
In  the  case  of  a  plan  which  provides  for  the  payment  of  an  early 
retirement  benefit,  a  trust  forming  a  part  of  such  plan  shall  not 
constitute  a  qualified  trust  under  this  section  unless  a  participant 
who  satisfied  the  service  requirements  for  such  early  retirement 
benefit,  but  separated  from  the  service  (with  any  nonforfeitable 
right  to  an  accrued  benefit)  before  satisfying  the  age  requirement 
for  such  early  retirement  benefit,  is  entitled  upon  satisfaction  of 
such  age  requirement  to  receive  a  benefit  not  less  than  the  benefit 
to  which  he  would  be  entitled  at  the  normal  retirement  age,  actu- 
arially, reduced  under  regulations  prescribed  by  the  Secretary  or 
his  delegate." 

(e)  Requirement  That  Plan  Benefits  Are  Not  Decreased  by 
Certain  Social  Security  Increases. — Section  401(a)  is  amended  by 

Ante,  p.  937.      inserting  after  paragraph  (14)  the  following  new  paragraph: 

"(15)  a  trust  shall  not  constitute  a  qualified  trust  under  this 
section  unless  under  the  plan  of  which  such  trust  is  a  part — 

"(A)  in  the  case  of  a  participant  or  beneficiary  who  is 
receiving  benefits  under  such  plan,  or 

"(B)  in  the  case  of  a  participant  who  is  separated  from 
the  service  and  who  has  nonforfeitable  rights  to  benefits, 
such  benefits  are  not  decreased  by  reason  of  any  increase  in  the 
42  use  401.  benefit  levels  payable  under  title  II  of  the  Social  Security  Act  or 

any  increase  in  the  wage  base  under  such  title  II,  if  such  increase 
takes  place  after  the  date  of  the  enactment  of  the  Employee 
Retirement  Income  Security  Act  of  1974  or  (if  later)  the  earlier 
of  the  date  of  first  receipt  of  such  benefits  or  the  date  of  such 
separation,  as  the  case  may  bo." 

(f)  Requirement    of    Nonforfeitability   in    Case    of    Certain 
Withdrawals. — Section    401(a)     is    amended    by    inserting    after 

Supra.  paragraph  ( 18)  the  following  new  paragraph : 

"(19)  A  trust  shall  not  constitute  a  qualified  trust  under  this 
section  if  under  the  plan  of  which  such  trust  is  a  part  any  part  of 
a  participant's  accrued  benefit  derived  from  employer  contribu- 
tions (whether  or  not  otherwise  nonforfeitable),  is  forfeitable 
solely  because  of  withdrawal  by  such  participant  of  any  amount 
attributable  to  the  benefit  derived  from  contributions  made  by 
such  participant.  The  preceding  sentence  shall  not  apply  to  the 
accrued  benefit  of  any  participant  unless,  at  the  time  of  such  with- 
drawal, such  participant  has  a  nonforfeitable  right  to  at  least  50 
percent  of  such  accrued  benefit  (as  determined  under  section  411). 
The  first  sentence  of  this  paragraph  shall  not  apply  to  the  extent 
that  an  accrued  benefit  is  permitted  to  be  forfeited  in  accordance 

Ante,  p.  901.  with  section  411(a)  (3)  (D)  (iii)    (relating  to  proportional  for- 

feitures of  benefits  accrued  before  enactment  of  the  Employee 
Retirement    Income    Security    Act    of    1974,   in   the   event   of 
withdrawal  of  certain  mandatory  contributions) ." 
SEC.  1022.  MISCELLANEOUS  PROVISIONS. 

(a)  Requirement  That  Plan  Not  Be  Discriminatory. — Section 

26  use  401.  401(a)(4)    (disqualifying  discriminatory  plans)  is  amended  to  read 

as  follows: 
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"(4)  If  the  contributions  or  the  benefits  provided  under  the 
plan  do  not  discriminate  in  favor  of  employees  who  are — 

"(A}  officers, 

"(B)  shareholders,  or 

"(C)  highly  compensated. 
For  purposes  of  this  paragraph,  there  shall  be  excluded  from 
consideration  emploj'ees  described  in  section  410(b)  (2)  (A)  and    Ante,  p.  898. 
(C)." 

(b)  Amendments  Relating  to  Self-Emploted  Individuals  and 
Owner-Employees. — 

(1)  Amendment  of  section  (40i)  (a)  (io>. — So  much  of  sub- 
paragraph  (A)   of  section  401(a)  (10)    as  precedes  clause   (i)     26  use  401, 
thereof  is  amended  to  read  as  follows : 

"(A)  paragraph  (3),  the  first  and  second  sentences  of  para- 
graph (5),  and  section  410  shall  not  apply,  but — ". 

(2)  Amendment  of  section  (40i)  (d)  (3). — Section  401(d)  (3) 
( relating  to  additional  requirements  for  qualification  of  trusts  and 
and  plans  benefiting  owner-employees)  is  amended  to  read  as 
follows : 

"(3)  (A)  The  plan  benefits  each  employee  having  3  or  more 
years  of  service  (within  the  meaning  of  section  410(a)  (3) ). 

"(B)  For  purposes  of  subparagraph  (A),  the  term  'employee' 
does  not  include — 

"(i)  any  employee  included  in  a  unit  of  employees  covered 
by  a  collective-bargaining  agreement  described  in  section 
410(b)  (2)  (A), and 

"(ii)  any  employee  who  is  a  nonresident  alien  individual 
described  in  section  410(b)  (2)  (C)." 

(c)  Persons  Other  Than  Banks  May  Be  Trustees  of  Trusts 
Benefitting  Owner-Employees. — 

(1)  The  first  sentence  of  section  401(d)  (1)  is  amended  to  read 
as  follows:  "In  the  case  of  a  trust  which  is  created  on  or  after 
October  10,  1962,  or  which  was  created  before  such  date  but  is 

not  exempt  from  tax  under  section  501(a)  as  an  organization  26  use  501. 
described  in  subsection  (a)  on  the  day  before  such  date,  the  assets 
thereof  are  held  by  a  bank  or  other  person  who  demonstrates  to 
the  satisfaction  of  the  Secretary  or  his  delegate  that  the  manner 
in  which  he  will  administer  the  trust  will  be  consistent  with  the 
requirements  of  this  section.  A  trust  shall  not  be  disqualified  under 
this  paragraph  merely  because  a  person  (including  the  employer) 
other  than  the  trustee  or  custodian  so  administering  the  trust  may 
be  granted,  under  the  trust  instrument,  the  power  to  control  the 
im'estment  of  the  trust  funds  either  by  directing  investments 
(including  reinvestments,  disposals,  and  exchanges)  or  by  disap- 
proving proposed  investments  (including  reinvestments,  dis- 
posals, or  exchanges) ." 

(2)  The  second  sentence  of  section  401(d)(1)  is  amended  by 
striking  out  "the  date  of  the  enactment  of  this  subsection-'  and 
inserting  in  lieu  thereof  "October  10,  1962,". 

(d)  Certain  Custodial  Accounts. — Effective  as  of  January  1, 
1974,  subsection  (f)  of  section  401  (relating  to  certain  custodial 
accounts)  is  amended  to  read  as  follows : 

"(f)  Certain  Custodial  Accounts  and  Annuity  Contracts. — For 
purposes  of  this  title,  a  custodial  account  or  an  annuity  contract  shall 
be  treated  as  a  qualified  trust  under  this  section  if — 


26  USC   401 
note. 


88   STAT.    940 


4947 
Pub.  Law  93-406  -    112  -  September  2,   1974 


"(1)  the  custodial  account  or  annuity  contract  would,  except 
for  the  fact  that  it  is  not  a  trust,  constitute  a  qualified  trust  under 
this  section,  and 

"(2)   in  the  case  of  a  custodial  account  the  assets  thereof  are 
held  by  a  bank  (as  defined  in  subsection  (d)  (1) )  or  another  per- 
son who  demonstrates,  to  the  satisfaction  of  the  Secretary  or  his 
delegate,  that  the  manner  in  which  he  will  hold  the  assets  will  be 
consistent  with  the  requirements  of  this  section. 
For  purposes  of  this  title,  in  the  case  of  a  custodial  account  or  annuity 
contract  treated  as  a  qualified  trust  under  this  section  by  reason  of 
this  subsection,  the  person  holding  the  assets  of  such  account  or  hold- 
ing such  contract  shall  be  treated  as  the  trustee  thereof.*' 

(e)  Custodial  Accounts  for  Regulated  Investment  Company 

26  use  403  Stock. — Effective  as  of  January  1,  1974,  section  403(b)   (relating  to 

and  note.  taxability  of  beneficiary  under  annuity  purchased  by  section  501  (c) 

26  use  501.  (;j)  organization  or  public  school)  is  amended  by  adding  at  the  end 

thereof  the  following  new  paragraph  : 

"(7)  Custodial  accounts  for  regulated  investment  com- 
pany stock. — 

"(A)  Amounts  paid  treated  as  contributions. — For  pur- 
poses of  this  title,  amounts  paid  by  an  employer  described 
in  paragraph  (1)(A)  to  a  custodial  account  which  satisfies 
fl"te»  P.  939.  the  requirements  of  section  401(f)(2)    shall  be  treated  as 

amounts  contributed  by  him  for  an  annuity  contract  for  his 
employee  if  the  amounts  are  paid  to  provide  a  retirement 
benefit  for  that  employee  and  are  to  be  invested  in  regulated 
investment  company  stock  to  be  held  in  that  custodial  account. 
"(B)  Account  treated  as  plan. — For  purposes  of  this 
title,  a  custodial  account  which  satisfies  the  requirements 
of  section  401(f)(2)  shall  be  treated  as  an  organization 
described  in  section  401(a)  solely  for  purposes  of  subchapter 
F  and  subtitle  F  with  respect  to  amounts  received  by  it  (and 
income  from  investment  thereof). 

"(C)   Regulated  investment  company. — For  purposes  of 

this  paragraph,  the  term  'regulated  investment  company' 

means  a  domestic  corporation  which  is  a  regulated  investment 

26  use  851.  company  within  the  meaning  of  section  851(a),  and  which 

issues  only  redeemable  stock." 
26  use  401  and  (f)  Insured  Credit  Unions. — Effective  as  of  January  1,  1974,  the 

note,  last  sentence  of  section  401(d)(1)  is  amended  by  striking  out  "sec- 

tion 581,"  and  inserting  in  lieu  thereof  "section  581,  an  insured  credit 
union  (writhin  the  meaning  of  section  101(6)  of  the  Federal  Credit 
12  use  1752.  Union  Act),". 

(g)  Public  Inspection  of  Certain  Information  Wrrn  Respect 
to  Pension,  Profit-Sharing,  and  Stock  Bonus  Plans. — 

(1)  Amendment  of  section  6104(a). — Paragraph  (1)  of  sec- 
26  use  6104.  tion  6104(a)    (relating  to  public  inspection  of  applications  for 

tax  exemption)  is  amended — 

(A)  by  redesignating  subparagraph  (B)  as  subparagraph 
(D)  and  by  inserting  after  subparagraph  (A)  the  following 
new  subparagraphs : 

"(B)  Pension,  etc..  plans. — The  following  shall  be  open 
to  public  inspection  at  such  times  and  in  such  places  as  the 
Secretary  or  his  delegate  may  prescribe : 

"(i)  any  application  filed  with  respect  to  the  qualifica- 
tion of  a  pension,  profit-sharing,  or  stock  bonus  plan 
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under  section  401(a),  403(a),  or  405(a),  an  individual   26  use  401, 
retirement  account  described  in  section  408(a),  or  an   403,  405, 
individual  retirement  annuity  described  in  section  408 
(b), 

"(11)  any  application  filed  with  respect  to  the  exemp- 
tion from  tax  under  section  501(a)  of  an  organization 
forming  part  of  a  plan  or  account  referred  to  in 
clause  (i), 

"(iii)  any  papers  submitted  in  support  of  an  applica- 
tion referred  to  in  clause  (i)  or  (ii),  and 

"(iv)    any  letter  or  other  document  issued  by  the 
Internal  Revenue  Service  and  dealing  with  the  qualifi- 
cation referred  to  in  clause  (i)  or  the  exemption  from 
tax  referred  to  in  clause  (ii) . 
Except  in  the  case  of  a  plan  participant,  this  subparagraph 
shall  not  apply  to  any  plan  referred  to  in  clause  (i)  having 
not  more  than  25  participants. 

"(C)  Certain  names  and  compensation  not  to  be  opened 
to  public  inspection. — In  the  case  of  any  application,  docu- 
ment, or  other  papers,  referred  to  in  subparagraph  (B), 
information  from  which  the  compensation  (including 
deferred  compensation)  of  any  individual  may  be  ascer- 
tained shall  not  be  open  to  public  inspection  under  subpara- 
graph (B).» 

(B)  The  heading  of  subparagraph  (A)  of  section  6104(a)    26  use  6104, 
(1)  is  amended  to  read  as  follows : 

'(A)  Organizations  described  in  section  501. — ". 

(C)  The  heading  of  subparagraph  (D)  of  section  6104(a) 
(1)  as  redesignated  by  subparagraph  (A)  of  this  paragraph 
is  amended  to  read  as  follows : 

"(D)  Withholding  of  certain  other  information. — ". 

(D)  Subparagraph  (D)  of  section  6104(a)  (1)  (as  so 
redesignated)  is  amended  by  striking  out  "subparagraph 
(A)"  each  place  it  appears  and  inserting  in  lieu  thereof  "sub- 
paragraph (A)  or  (B)". 

(2)  Amendment  of  section  6104(a)(2). — Subparagraph  (A) 
of  section  6104(a)  (2)  is  amended  by  adding  at  the  end  thereof 
"any  application  referred  to  in  subparagraph  (B)  of  subsection 
(a)  (1)  of  this  section,  and". 

(3)  Amendment  of  section  6104(b). — Section  6104(b)  (relat- 
ing to  inspection  of  annual  information  returns)  is  amended  by 
striking  out  "and  6056"  and  inserting  in  lieu  thereof  "6956,  and 
6058". 

(4)  Effective  date. — The  amendments  made  by  this  subsection  26  use  6104 
shall  apply  to  applications  filed  (or  documents  issued)  after  the  note. 
date  of  enactment  of  this  Act. 

(h)  Publicity  of  Returns. — Effective  on  the  date  of  the  enactment  26  use  6103  and 
of  this  Act,  section  6103  (relating  to  publicity  of  returns  and  disclosure  note* 
of  information  as  to  persons  filing  income  tax  returns)  is  amended  by 
adding  at  the  end  thereof  a  new  subsection  (g)  to  read  as  follows : 

"(g)  Disclosure  of  Information  With  Respect  to  Deferred 
Compensation  Plans. — The  Secretary  or  his  delegate  is  authorized 
to  furnish — 

"(1)  returns  with  respect  to  any  tax  imposed  by  this  title  or 
information  with  respect  to  such  returns  to  the  proper  officers  and 
employees  of  the  Department  of  Labor  and  the  Pension  Benefit 
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Guaranty  Corporation  for  purposes  of  administration  of  Titles  I 
Antot  p.  832,  and  IV  of  the  Employee  Retirement  Income  Security  Act  of 

Post,  p.  100  3.  1974,  and 

"(2)  registration  statements  (as  described  in  section  6057)  and 

information  with  respect  to  such  statements  to  the  proper  officers 

26  use  6057.  an(j  empi0yees  of  the  Department  of  Health,   Education,  and 

Welfare  for  purposes  of  administration  of  section  1131  of  the 

Pos-t,  p.  947.  Social  Security  Act." 

(i)  Certain  Puerto  Rican  Pension,  Etc.,  Plans  To  Be  Exempt 
From  Tax  Under  Section  501  (a) . — 
26  use  501  and  (1)   Generalkule. — Effective  for  taxable  years  beginning  after 

note»  December  31,  1973,  for  purposes  of  section  501(a)  of  the  Internal 

26  use  501.  Revenue  Code  of  1954   (relating  to  exemption  from  tax),  any 

trust  forming  part  of  a  pension,  profit-sharing,  or  stock  bonus 
plan  all  of  the  participants  of  which  are  residents  of  the  Com- 
monwealth of  Puerto  Rico  shall  be  treated  as  an  organization 
described  in  section  401  (a)  of  such  Code  if  such  trust — 

(A)  forms  part  of  a  pension,  profit-sharing,  or  stock 
bonus  plan,  and 

(B)  is  exempt  from  income  tax  under  the  laws  of  the 
Commonwealth  of  Puerto  Rico. 

(2)  Election  to  have  provisions  of,  and  amendments  made 
by,  title  ii  of  this  act  apply. 

(A)  If  the  administrator  of  a  pension,  profit-sharing,  or 
stock  bonus  plan  which  is  created  or  organized  in  Puerto 
Rico  elects,  at  such  time  and  in  such  manner  as  the  Secre- 
tary of  the  Treasury  may  require,  to  have  the  provisions  of 
this  paragraph  apply,  for  plan  years  beginning  after  the  date 
of  election  any  trust  forming  a  part  of  such  plan  shall  be 
treated  as  a  trust  created  or  organized  in  the  United  States 
for  purposes  of  section  401(a)  of  the  Internal  Revenue  Code 
of  1954. 

(B)  An  election  under  subparagraph  (A),  once  made,  is 
irrevocable. 

(C)  This  paragraph  applies  to  plan  years  beginning  after 
the  date  of  enactment  of  this  Act. 

(D)  The  source  of  any  distributions  made  under  a  plan 
which  makes  an  election  under  this  paragraph  to  participants 
and  beneficiaries  residing  outside  of  the  United  States  shall 
be  determined,  for  purposes  of  subchapter  X  of  chapter  1  of 
the  Internal  Revenue  Code  of  1954.  by  the  Secretary  of  the 
Treasury  in  accordance  with  regulations  prescribed  by  him. 
For  purposes  of  this  subparagraph  the  United  States  means 
the  United  States  as  defined  in  section  7701(a)(9)  of  the 
Internal  Revenue  Code  of  1954. 

26  use  404  (j)   Year  of  Deduction  for  Certain  Employer   Contributions 

note.  for  Severance  Payments   Required  by  Foreign   Eaw. — Effective 

for  taxable  years  beginning  after  December  31,  1973,  if — 

(1)  an  employer  is  engaged  in  a  trade  or  business  in  a  foreign 
country. 

(2)  such  employer  is  required  by  the  laws  of  that  country  to 
make  payments,  based  on  periods  of  service,  to  its  employees  or 
their  beneficiaries  after  the  employees'  retirement,  death,  or  other 
separation  from  the  service,  and 

(3)  such   employer   establishes   a    trust    (whether   organized 
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within  or  outside  the  United  States)  for  the  purpose  of  funding 
the  payments  required  by  such  law, 
then,  in  determining  for  purposes  of  paragraph  (5)  of  section  404(a) 
of  the  Internal  Revenue  Code  of  1954  the  taxable  year  in  which  any  26  use  404. 
contribution  to  or  under  the  plan  is  includible  in  the  gross  income  of 
the  nonresident  alien  employees  of  such  employer,  such  paragraph 
(5)  shall  be  treated  as  not  requiring  that  separate  accounts  be  main- 
tained for  such  nonresident  alien  employees. 

(k)  Receipts  for  Employees. — Section  6051  (relating  to  receipts  26  use  6051. 
for  employees)  is  amended  by  inserting  after  "exemption,"  in  subsec- 
tion (a)  the  following:  "or  every  employer  engaged  in  a  trade  or 
business  who  pays  remuneration  for  services  performed  by  an 
employee,  including  the  cash  value  of  such  remuneration  paid  in  any 
medium  other  than  cash,". 
SEC.  1023.  RETROACTIVE  CHANGES  IN  PLAN. 

Section  401(b)   (relating  to  certain  retroactive  changes  in  plan)  is      26  use  401. 
amended  to  read  as  follows : 

"(b)  Certain  Retroactive  Changes  in  Plan. — A  stock  bonus, 
pension,  profit-sharing,  or  annuity  plan  shall  be  considered  as  satisfy- 
ing the  requirements  of  subsection  (a)  for  the  period  beginning  with 
the  date  on  which  it  was  put  into  effect,  or  for  the  period  beginning 
with  the  earlier  of  the  date  on  which  there  was  adopted  or  put 
into  effect  any  amendment  which  caused  the  plan  to  fail  to  satisfy  such 
requirements,  and  ending  with  the  time  prescribed  by  law  for  filing 
the  return  of  the  employer  for  his  taxable  year  in  which  such  plan  or 
amendment  was  adopted  (including  extensions  thereof)  or  such  later 
time  as  the  Secretary  or  his  delegate  may  designate,  if  all  provisions 
of  the  plan  which  are  necessary  to  satisfy  such  requirements  are  in 
effect  by  the  end  of  such  period  and  have  been  made  effective  for  all 
purposes  for  the  whole  of  such  period." 
SEC.  1024.  EFFECTIVE  DATES.  26  USC  401 

Except  as  otherwise  provided  in  section  1021.  the  amendments  made    note» 
by  section  1021  shall  apply  to  plan  years  to  which  part  I  applies. 
Except  as  otherwise  provided  in  section  1022,  the  amendments  made 
by  section  1022  shall  apply  to  plan  years  to  which  part  I  applies. 
Section  1023  shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

PART  3— REGISTRATION  AND  INFORMATION 

SEC.  1031.  REGISTRATION  AND  INFORMATION. 

(a)    Annual    Registration    and    Information    Returns. — Part 
III  of  subchapter  A  of  chapter  61  (relating  to  information  returns)      26  use  6031, 
is  amended  by  adding  at  the  end  thereof  the  following  new  subpart : 

"SUBPART    E— REGISTRATION    OF    AND    INFORMATION 
CONCERNING  PENSION,  ETC.,  PLANS 

"Sec.  6057.  Annual  registration,  etc. 

"Sec.  6058.  Information  required  in  connection  with  certain  plans  of  deferred 

compensation. 
"Sec.  6059.  Periodic  report  by  actuary. 

"SEC.  6057.  ANNUAL  REGISTRATION,  ETC. 
"'(a)  Annual  Registration. — 

"(1)  General  rule. — Within  such  period  after  the  end  of  a 
plan  year  as  the  Secretary  or  his  delegate  may  by  regulations  pre- 
scribe, the  plan  administrator  (within  the  meaning  of  section 
414(g) )  of  each  plan  to  which  the  vesting  standards  of  section  203  Ante,  p.  925. 
of  part  2  of  subtitle  B  of  title  I  of  the  Employee  Retirement 
Income  Security  Act  of  1974  applies  for  such  plan  year  shall  file  Ante,  p.  854. 
a  registration  statement  with  the  Secretary  or  his  delegate. 
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"(2)  Contents. — The  registration  statement  required  by  para- 
graph ( 1 )  shall  set  forth — 

(A)  the  name  of  the  plan, 
"(B)  the  name  and  address  of  the  plan  administrator, 
"(C)  the  name  and  taxpayer  identifying  number  of  each 
participant  in  the  plan — 

(i)  who,  auring  such  plan  year,  separated  from  the 
service  covered  by  the  plan, 

"(ii)  who  is  entitled  to  a  deferred  vested  benefit  under 
the  plan  as  of  the  end  of  such  plan  year,  and 

"(iii)  with  respect  to  whom  retirement  benefits  were 
not  paid  under  the  plan  during  such  plan  year, 
"(D)  the  nature,  amount,  and  form  of  the  deferred  vested 
benefit  to  which  such  participant  is  entitled,  and 

"(E)  such  other  information  as  the  Secretary  or  his  dele- 
gate may  require. 
At  the  time  he  files  the  registration  statement  under  this  subsec- 
tion, the  plan  administrator  shall  furnish  evidence  satisfactory  to 
the  Secretary  or  his  delegate  that  he  has  complied  with  the  require- 
ment contained  in  subsection  (e) . 
*•  (b)  Notification  or  Change  in  Status. — Any  plan  administrator 
required  to  register  under  subsection  (a)  shall  also  notify  the  Secre- 
tary or  his  delegate,  at  such  time  as  may  be  prescribed  by  regulations, 
of — 

"  (1)  any  change  in  the  name  of  the  plan, 

"(2)  any  change  in  the  name  cr  address  of  the  plan  adminis- 
trator, 

"(3)  the  termination  of  the  plan,  or 

"(4)   the  merger  or  consolidation  of  the  plan  with  any  other 
plan  or  its  division  into  two  or  more  plans. 
"(c)   Voluntary  Reports. — To  the  extent  provided  in  regulations 
prescribed  by  the  Secretary  or  his  delegate,  the  Secretary  or  his  dele- 
gate may  receive  from — 

"  ( 1 )   any  plan  to  which  subsection  ( a )  applies,  and 
"(2)   any  other  plan    (including  any   governmental   plan   or 
p.  925.  church  plan  (within  the  meaning  of  section  414) ), 

such  information  (including  information  relating  to  plan  years  begin- 
ning before  January  1,  1974)  as  the  plan  administrator  may  wish  to 
file  with  respect  to  the  deferred  vested  benefit  rights  of  any  participant 
separated  from  the  service  covered  by  the  plan  during  any  plan  year. 
"(d)  Transmission  of  Information  to  Secretary  of  Health, 
Education,  and  "Welfare. — The  Secretary  or  his  delegate  shall  trans- 
mit copies  of  any  statements,  notifications,  reports,  or  other  informa- 
tion obtained  by  him  under  this  section  to  the  Secretary  of  Health, 
Education,  and  Welfare. 

"(e)  Individual  Statement  to  Participant. — Each  plan  admin- 
istrator required  to  file  a  registration  statement  under  subsection  (a) 
shall,  before  the  expiration  of  the  time  prescribed  for  the  filing  of 
such  registration  statement,  also  furnish  to  each  participant  described 
in  subsection  (a)(2)(C)  an  individual  statement  setting  forth  the 
information  with  respect  to  such  participant  required  to  be  contained 
in  such  registration  statement. 

"(f)     Tv  ECU  LATIONS. 

"(1)  In  general. — The  Secretary,  after  consultation  with  the 
Secretary  of  Health,  Education,  and  "Welfare,  may  prescribe  such 
regulations  as  may  be  necessary  to  carry  out  the  provisions  of  this 
section. 

"  (2)  Plans  to  which  more  than  one  employkk  contributes. — 
This  section  shall  apply  to  any  plan  to  which  more  than  one 
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employer  is  required  to  contribute  only  to  the  extent  provided  in 
regulations  prescribed  under  this  subsection. 
"(g)  Cross  References. — 

"For  provisions  relating  to  penalties  for  failure  to  register  or  furnish 
statements  required  by  this  section,  see  section  6652(e)  and  section 
6690. 

"For  coordination  between  Department  of  the  Treasury  and  the 
Department  of  Labor  with  regard  to  administration  of  this  section,  see 
section  3004  of  the  Employee  Retirement  Income  Security  Act  of  1974. 

"SEC.  6058.  INFORMATION  REQUIRED  IN  CONNECTION  WITH  CERTAIN 
PLANS  OF  DEFERRED  COMPENSATION. 

"  (a)  In  General. — Every  employer  who  maintains  a  pension,  annu- 
ity, stock  bonus,  profit-sharing,  or  other  funded  plan  of  deferred  com- 
pensation described  in  part  I  of  subchapter  D  of  chapter  1,  or  the  plan  26  use  401. 
administrator  (within  the  meaning  of  section  414(g))  of  the  plan,  Ante,  p.  925. 
shall  file  an  annual  return  stating  such  information  as  the  Secretary 
or  his  delegate  may  by  regulations  prescribe  with  respect  to  the  quali- 
fication, financial  condition,  and  operations  of  the  plan ;  except  that, 
in  the  discretion  of  the  Secretary  or  his  delegate,  the  employer  may  be 
relieved  from  stating  in  its  return  any  information  which  is  reported 
in  other  returns. 

"(b)  Actuarial  Statement  in  Case  of  Mergers,  Etc. — Not  less 
than  30  days  before  a  merger,  consolidation,  or  transfer  of  assets  or 
liabilities  of  a  plan  described  in  subsection  (a)  to  another  plan,  the 
plan  administrator  (within  the  meaning  of  section  414(g) )  shall  file 
an  actuarial  statement  of  valuation  evidencing  compliance  with  the 
requirements  of  section  401(a)  (12).  Ante,  p.  937. 

"(c)   Employer. — For  purposes  of  this  section,  the  term 'employer' 
includes  a  person  described  in  section  401  (c)  (4)  and  an  individual  who      26  use  40i» 
establishes  an  individual  retirement  account  or  annuity  described  in 
section  408. 

"(d)  Cross  References. — 

"For  provisions  relating  to  penalties  for  failure  to  file  a  return 
required  by  this  section,  see  section  6652(f)- 

"For  coordination  between  the  Department  of  the  Treasury  and  the 
Department  of  Labor  with  respect  to  the  information  required  under 
this  section,  see  section  3004  of  title  III  of  the  Employee  Retirement 
Income  Security  Act  of  1974.". 

(b)  Sanctions. — 

(1)  Failure  to  file  registration  statements  or  notification 

of  change  in  status. 

(A)   Section  6652  (relating  to  failure  to  file  certain  infor-      26  use  6652. 
mation  returns)  is  amended  by  redesignating  subsection  (e) 
as  subsection  (g)  and  by  inserting  after  subsection  (d)  the 
following  new  subsections : 
"(e)  Annual  Registration   and  Other  Notification  by  Pen- 
sion Plan. — 

"(1)  Registration. — In  the  case  of  any  failure  to  file  a  regis- 
tration statement  required  under  section  6057(a)  (relating  to  Ante,  p.  943. 
annual  registration  of  certain  plans)  which  includes  all  partici- 
pants required  to  be  included  in  such  statement,  on  the  date  pre- 
scribed therefor  (determined  without  regard  to  any  extension  of 
time  for  filing),  unless  it  is  shown  that  such  failure  is  due  to  rea- 
sonable cause,  there  shall  be  paid  (on  notice  and  demand  by  the 
Secretary  or  his  delegate  and  in  the  same  manner  as  tax)  by  the 
person  failing  so  to  file,  an  amount  equal  to  $1  for  each  partici- 
pant with  respect  to  whom  there  is  a  failure  to  file,  multiplied  by 
the  number  of  days  during  which  such  failure  continues,  but  the 
total  amount  imposed  under  this  paragraph  on  any  person  for  any 
failure  to  file  with  respect  to  any  plan  year  shall  not  exceed 
$5,000. 
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"(2)   Notification  of  change  of  status. — In  the  case  of  fail- 
ure to  file  a  notification  required  under  section  6057(b)    (relat- 
ing to  notification  of  change  of  status)  on  the  date  prescribed 
therefor  (determined  without  regard  to  any  extension  of  time  for 
filing),  unless  it  is  shown  that  such  failure  is  due  to  reasonable 
cause,  there  shall  be  paid  (on  notice  and  demand  by  the  Secre- 
tary or  his  delegate  and  in  the  same  manner  as  tax)  by  the  person 
failing  so  to  file,  $1  for  each  day  during  which  such  failure  con- 
tinues, but  the  total  amounts  imposed  under  this  paragraph  on 
any  person  for  failure  to  file  any  notification  shall  not  exceed 
$1,000. 
"(f)  Information  Required  in  Connection  With  Certain  Plans 
of  Deferred  Compensation. — In  the  case  of  failure  to  file  a  return  or 
statement    required    under    section    6058    (relating    to    information 
required  in  connection  with  certain  plans  of  deferred  compensation) 
or  6047  (relating  to  information  relating  to  certain  trusts  and  annu- 
ity and  bond  purchase  plans)  on  the  date  and  in  the  manner  pre- 
scribed therefor  (determined  with  regard  to  any  extension  of  time  for 
filing),  unless  it  is  shown  that  such  failure  is  due  to  reasonable  cause, 
there  shall  be  paid  (on  notice  and  demand  by  the  Secretary  or  his 
delegate  and  in  the  same  manner  as  tax)  by  the  person  failing  so  to 
file,  $10  for  each  day  during  which  such  failure  continues,  but  the 
total  amount  imposed  under  this  subsection  on  any  person  for  failure 
to  file  any  return  shall  not  exceed  $5,000." 

(B)  (i)  The  section  heading  for  section  6652  is  amended  by 
adding  ",  Registration  Statements,  etc."  before  the  period  at 
the  end  thereof. 

(ii)  The  item  relating  to  section  6652  in  the  table  of  con- 
tents for  subchapter  A  of  chapter  68  is  amended  by  adding 
",  registration  statements,  etc."  before  the  period  of  the  end 
thereof. 
(2)  Failure  to  furnish  statement  to  participant. — 

(A)  Subchapter  B  of  chapter  68  (relating  to  assessable 
penalties)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  section : 

"SEC.  6690.  FRAUDULENT  STATEMENT  OR  FAILURE  TO  FURNISU 
STATEMENT  TO  PLAN  PARTICIPANT. 
"Any  person  required  under  section  6057(e)  to  furnish  a  statement 
to  a  participant  wno  willfully  furnishes  a  false  or  fraudulent  state- 
ment, or  who  willfully  fails  to  furnish  a  statement  in  the  manner,  at 
the  time,  and  showing  the  information  required  under  section  6057(e) , 
or  regulations  prescribed  thereunder,  shall  for  each  such  act,  or  for 
each  such  failure,  be  subject  to  a  penalty  under  this  subchapter  of  $50, 
which  shall  be  assessed  and  collected  in  the  same  manner  as  the  tax  on 
employers  imposed  by  section  3111." 

(B)  The  table  of  sections  for  such  subchapter  B  is  amended 
by  adding  at  the  end  thereof  the  following  new  item : 

"Sec.  6690.     Fraudulent  statement  or  failure  to  furnish  statement  to  plan 
participant." 

(c)   Clerical  Amendments. — 

(1)  The  table  of  subparts  for  such  part  III  is  amended  by 
adding  at  the  end  thereof  the   following: 

"Subpart  E.  Registration  of  and  information  concerning  pension,  etc., 
plans." 

(2)  Section  6033(c)    (relating  to  cross  references)  is  amended 
by  adding  at  the  end  thereof  the  following : 

"For  provisions  relating  to  information  required  in  connection  with 
certain  plans  of  deferred  compensation,  see  section  6058." 
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(3)  Subsection  (d)   of  section  6047   (relating  to  information     26  use  6047. 
with  respect  to  certain  trusts  and  annuity  and  bond  purchase 
plans)  is  amended  to  read  as  follows : 
"(a)  Cross  References. — 

"(1)  For  provisions  relating  to  penalties  for  failure  to  file  a  return 
required  by  this  section,  see  section  6652(f)- 

"(2)  For  criminal  penalty  for  furnishing  fraudulent  information,  see 
section  7207." 

SEC  1032.  DUTIES    OF    SECRETARY    OF    HEALTH,    EDUCATION,    AND 
WELFARE. 

Title  XI  of  the  Social  Security  Act  (relating  to  general  provisions) 
is  amended  by  adding  at  the  end  of  part  A  thereof  the  following  new    42  use  1320b. 
section : 

"NOTIFICATION  OF  SOCIAL  SECURITY  CLAIMANT  WITH  RESPECT'  TO  DEFERRED 
VESTED  BENEFITS 

"Sec.  1131.  (a)  Whenever —  42  use  I320b-l, 

"(1)   the  Secretary  makes  a  finding  of  fact  and  a  decision 
as  to — 

"(A)  the  entitlement  of  any  individual  to  monthly  benefits 
under  section  202, 223,  or  228,  42  use  402, 

"(B)    the  entitlement  of  any  individual  to  a  lump-sum    423,  428, 
death  payment  payable  under  section  202 (i)  on  account  of 
the  death  of  an}-  person  to  whom  such  individual  is  related 
by  blood,  marriage,  or  adoption,  or 

"(C)  the  entitlement  under  section  226  of  any  individual    42  use  426, 
to  hospital  insurance  benefits  under  part  A  of  title  XVIII,  or 
"  (2)  the  Secretary  is  requested  to  do  so — 

"(A)  by  any  individual  with  respect  to  whom  the  Secre- 
tary holds  information  obtained  under  section  6057  of  the 
Internal  Revenue  Code  of  1954.  or  Ante,  p.  943. 

"(B)  in  the  case  of  the  death  of  the  individual  referred 
to  in  subparagraph  (A),  by  the  individual  who  would  be 
entitled  to  payment  under  section  204(d)  of  this  Act.  42  use  404, 

he  shall  transmit  to  the  individual  referred  to  in  paragraph  (1) 
or  the  individual  making  the  request  under  paragraph  (2)  any 
information,  as  reported  by  the  employer,  regarding  any  deferred 
vested  benefit  transmitted  to  the  Secretary  pursuant  to  such  sec- 
tion 6057  with  respect  to  the  individual  referred  to  in  paragraph 
(1)  or  (2)  (A)  or  the  person  on  whose  wages  and  self-employment 
income  entitlement  (or  claim  of  entitlement)  is  based. 
"(b)(1)  For  purposes  of  section  201(g)(1),  expenses  incurred  in    42  use  401, 
the  administration  of  subsection  (a)  shall  be  deemed  to  be  expenses 
incurred  for  the  administration  of  title  II. 

"(2)  There  are  hereby  authorized  to  be  appropriated  to  the  Federal 
Old-Age  and  Survivors  Insurance  Trust  Fund  for  each  fiscal  year 
(commencing  with  the  fiscal  year  ending  June  30,  1974)  such  sums 
as  the  Secretary  deems  necessary  on  account  of  additional  adminis- 
trative expenses  resulting  from  the  enactment  of  the  provisions  of  sub- 
section (a)." 
SEC.  1033.  REPORTS  BY  ACTUARIES. 

(a)  Reports  by  Actuaries. — Subpart  E  of  part  III  of  subchapter 
A  of  chapter  61  (relating  to  registration  of  and  information  concern- 
ing pension,  etc.,  plans)  as  added  by  section  1031(a)  of  this  Act,  is    Ante,  p.  943. 
amended  by  adding  at  the  end  thereof  the  following  new  section : 

"SEC.  6059.  PERIODIC  REPORT  OF  ACTUARY. 

"(a)  General  Rule. — The  actuarial  report  described  in  subsection 
(b)  shall  be  filed  by  the  plan  administrator  (as  defined  in  section 
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Ante,  pp.  925,      414(g)  of  each  defined  benefit  plan  to  which  section  412  applies,  for 

914.  the  first  plan  year  for  which  section  412  applies  to  the  plan  and  for 

each  third  plan  year  thereafter  (or  more  frequently  if  the  Secretary 

or  his  delegate  determines  that  more  frequent  reports  arc  necessary). 

"(b)   Actuarial  Report. — The  actuarial  report  of  a  plan  required 

by  subsection  (a)  shall  be  prepared  and  signed  by  an  enrolled  actuary 

26  use  7701.  (within  the  meaning  of  section  7701(a)  (35))  and  shall  contain — 

"(1)   a    description    of    the    funding    method    and    actuarial 

assumptions  used  to  determine  costs  under  the  plan, 

"(2)  a  certification  of  the  contribution  necessary  to  reduce  the 
accumulated  funding  deficiency  (as  defined  in  section  412(a)) 
to  zero, 

"  (3)  a  statement — 

"(A)   that  to  the  best  of  his  knowledge  the  report  is  com- 
plete and  accurate,  and 

"(H)   the  requirements  of  section  412(c)    (relating  to  rea- 
sonable actuarial  assumptions)  have  been  complied  with, 
"(4)  such  other  information  as  may  be  necessary  to  fully  and 
fairly  disclose  the  actuarial  position  of  the  plan,  and 

"(5)   such  other  information  regarding  the  plan  as  the  Secre- 
tary or  his  delegate  may  by  regulations  require. 
"(c)   Time   and  Manner  of  Filing. — The   actuarial    report   and 
statement  required  by  this  section  shall  be  filed  at  the  time  and  in  the 
manner  provided  by  regulations  prescribed  by  the  Secretary  or  his 
delegate. 

"(d)   Cross  Reference. — 

"For  coordination  between  the  Department  of  the  Treasury  and  the 
Department  of  Labor  with  respect  to  the  report  required  to  be  filed 
under  this  section,  see  section  3004  of  title  III  of  the  Employee  Retire- 
ment Income  Security  Act  of  1974.". 

(b)  Assessable  Penalties.— Subchapter  B  of  chapter  68  (relating 
Ante,  p.  946.        to  assessable  penalties)  is  amended  by  adding  at  the  end  thereof  the 

following  new  section : 

"SEC.  6692.  FAILURE  TO  FILE  ACTUARIAL  REPORT. 

"The  plan  administrator   (as  defined  in  section  414(g))   of  each 

defined  benefit  plan  to  which  section  412  applies  who  fails  to  file  the 
Ante,  p.  947.         report  required  by  section  6059  at  the  time  and  in  the  manner  required 

by  section  6059,  shall  pay  a  penalty  of  $1,000  for  each  such  failure 

unless  it  is  shown  that  such  failure  is  due  to  reasonable  cause." 
26  use  6059  (c)   CONSOLIDATION  of  Actuarial  Reports. — The  Secretary  of  the 

note.  Treasury  and  the  Secretary  of  Labor  shall  take  such  steps  as  may  be 

necessary   to   assure   coordination    to   the   maximum   extent   feasible 

between  the  actuarial  reports  required  b}r  section  6059  of  the  Internal 

Revenue  Code  of  1954  and  by  section  103(d)  of  title  I  of  the  Employee 
Ante,  p.  841.        Retirement  Income  Security  Act  of  1974. 

(d)  Clerical  Amendment. — The  table  of  sections  for  subchapter 

B  of  chapter  68  is  amended  by  adding  at  the  end  thereof  the  following 

new  item : 

"See.  6692.  Failure  to  file  actuarial  report.". 
26  USC   6057  SEC.  1034.  EFFECTIVE  DATES. 

note'  This  part  shall  take  effect  upon  the  date  of  the  enactment  of  this 

Act ;  except  that — 

(1)  the  requirements  of  section  6059  of  the  Internal  Revenue 

Code  of  1954  shall  apply  only  with  respect  to  plan  years  to  which 

part  I  of  this  title  applies, 

Ante,  p.  943.  (2)   the  requirements  of  section  6057  of  such  Code  shall  apply 

only  with  respect  to  plan  years  beginning  after  December  31, 1975, 
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(3)  the  requirements  of  section  6058(a)  of  such  Code  shall      Ante,  p.  945, 
apply  only  with  respect  to  plan  years  beginning  after  the  date  of 

the  enactment  of  this  Act,  and 

(4)  the  amendments  made  by  section  1032  shall  take  effect  on 
January  1, 1978. 

PART    4— DECLARATORY    JUDGMENTS    RELATING    TO 
QUALIFICATION  OF  CERTAIN  RETIREMENT  PLANS 

SEC.  1041.  TAX  COURT  PROCEDURE. 

(a)  In  General. — Subchapter  C  of  chapter  76  (relating  to  the  Tax    26  use  7441. 
Court,  is  amended  by  adding  at  the  end  thereof  the  following  new 
part: 

"PART  IV— DECLARATORY  JUDGMENTS   RELATING  TO 
QUALIFICATION  OF  CERTAIN  RETIREMENT  PLANS 

"Sec.  7476.  Declaratory  judgments. 
"SEC.  7476.  DECLARATORY  JUDGMENTS. 

"(a)   Creation    of    Remedy. — In    a    case    of    actual    controversy 
involving — 

"(1)  a  determination  by  the  Secretary  or  his  delegate  with 
respect  to  the  initial  qualification  or  continuing  qualification  of  a 
retirement  plan  under  subchapter  D  of  chapter  1,  or 

"(2)  a  failure  by  the  Secretary  or  his  delegate  to  make  a  deter- 
mination with  respect  to — 

"  ( A)  such  initial  qualification,  or 

"(B)  such  continuing  qualification  if  the  controversy  arises 
from  a  plan  amendment  or  plan  termination, 
upon  the  filing  of  an  appropriate  pleading,  the  United  States  Tax     « 
Court  may  make  a  declaration  with  respect  to  such  initial  quali- 
fication or  continuing  qualification.  Any  such  declaration  shall 
have  the  force  and  effect  of  a  decision  of  the  Tax  Court  and  shall 
be  reviewable  as  such. 
"(b)  Limitations. — 

"(1)  Petitioner. — A  pleading  may  be  filed  under  this  section 
only  by  a  petitioner  who  is  the  employer,  the  plan  administrator, 
an  employee  who  has  qualified  under  regulations  prescribed  by  the 
Secretary  or  his  delegate  as  an  interested  party  for  purposes  of 
pursuing  administrative  remedies  within  the  Internal  Revenue 
Service,  or  the  Pension  Benefit  Guaranty  Corporation. 

"  (2)  Notice. — For  purposes  of  this  section,  the  filing  of  a  plead- 
ing by  any  petitioner  may  be  held  by  the  Tax  Court  to  be  prema- 
ture, unless  the  petitioner  establishes  to  the  satisfaction  of  the  court 
that  he  has  complied  with  the  requirements  prescribed  by  regula- 
tions of  the  Secretary  or  his  delegate  with  respect  to  notice  to 
other  interested  parties  of  the  filing  of  the  request  for  a  determi- 
nation referred  to  in  subsection  (a). 

"(3)  Exhaustion  of  administrative  remedies. — The  Tax 
Court  shall  not  issue  a  declaratory  judgment  or  decree  under  this 
section  in  any  proceeding  unless  it  determines  that  the  petitioner 
has  exhausted  administrative  remedies  available  to  him  within  the 
Internal  Revenue  Service.  A  petitioner  shall  not  be  deemed  to 
have  exhausted  his  administrative  remedies  with  respect  to  a 
failure  by  the  Secretary  or  his  delegate  to  make  a  determination 
with  respect  to  initial  qualification  or  continuing  qualification  of 
a  retirement  plan  before  the  expiration  of  270  days  after  the 
request  for  such  determination  was  made. 
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"(4)  Plan  put  into  effect. — No  proceeding  may  be  main- 
tained under  this  section  unless  the  plan  (and,  in  the  case  of  a  con- 
troversy involving  the  continuing  qualification  of  the  plan  because 
of  an  amendment  to  the  plan,  the  amendment)  with  respect  to 
which  a  decision  of  the  Tax  Court  is  sought  has  been  put  into 
effect  before  the  filing  of  the  pleading.  A  plan  or  amendment  shall 
not  be  treated  as  not  oeing  in  effect  merely  because  under  the  plan 
the  funds  contributed  to  the  plan  may  be  refunded  if  the  phin 
(or  the  plan  as  so  amended)  is  found  to  be  not  qualified. 

"(5)  Time   for   bringing   action. — If  the   Secretary   or   his 
delegate  sends  by  certified  or  registered  mail  notice  of  his  deter- 
mination with  respect  to  the  qualification  of  the  plan  to  the  per- 
sons referred  to  in  paragraph  (1)    (or,  in  the  case  of  employees 
referred  to  in  paragraph  (1),  to  any  individual  designated  under 
regulations  prescribed  by  the  Secretary  or  his  delegate  as  a  repre- 
sentative of  such  employee),  no  proceeding  may  be  initiated  under 
this  section  by  any  person  unless  the  pleading  is  filed  before  the 
ninety-first  day  after  the  day  after  such  notice  is  mailed  to  such 
person   (or  to  his  designated  representative,  in  the  case  of  an 
employee). 
"  (c)   Commissioners. — The  chief  judge  of  the  Tax  Court  may  assign 
proceedings  under  this  section  to  be  heard  by  the  commissioners  of  the 
court,  and  the  court  may  authorize  a  commissioner  to  make  the  deci- 
sion of  the  court  with  respect  to  such  proceeding,  subject  to  such  condi- 
tions and  review  as  the  court  mav  by  rule  provide. 

"(d)   Retirement   Plan. — For  purposes  of  this  section,  the  term 
'retirement  plan"  means — 

"(1)  a  ]>ension,  profit-sharing,  or  stock  bonus  plan  described 
26  use  401.  in  section  401  (a)  or  a  trust  which  is  part  of  such  a  plan, 

26  use  403.  "(2)   an  annuity  plan  described  in  section  403(a),  or 

26  use  405.  "(3)   a  bond  purchase  plan  described  in  section  405(a). 

"(e)   Cross  Reference. — 

"For  provisions  concerning  intervention  by  Pension  Benefit  Guaranty 
Corporation  and  Secretary  of  Labor  in  actions  brought  under  this  section 
and  right  of  Pension  Benefit  Guaranty  Corporation  to  bring  action,  see 
section  3001(c)  of  subtitle  A  of  title  III  of  the  Employee  Retirement 
Income  Security  Act  of  1974." 

(b)  Technical  and  Conforming  Amendments. — 
26  use  7451.  (1)   Fee  for  filing  petition. — Section  7451  (relating  to  fee 

for  filing  petition)  is  amended  by  striking  out  "deficiency"  and 
inserting  in  lieu  thereof  "deficiency  or  for  a  declaratory  judgment 
under  part  IV  of  this  subchapter". 

(2)  Date  of  decision. — Section  7459(c)  (relating  to  date  of 
decision)  is  amended  by  inserting  before  the  period  at  the  end  of 
the  first  sentence  the  following:  "or,  in  the  case  of  a  declaratory 
judgment  proceeding  under  part  IV  of  this  subchapter,  the  date 
of  the  court's  order  entering  the  decision". 

(3)  Venue  for  appeal  of  decision. — 

(A)  Section  7482(b)  (1)  (relating  to  venue)  is  amended  by 
striking  out  the  period  at  the  end  of  subparagraph  (B)  and 
inserting  in  lieu  thereof  ",  or"  and  by  inserting  after  subpara- 
graph  (B)  the  following  new  subparagraph: 

"(C)   in  the  case  of  a  person  seeking  a  declaratory  decision 
Ante,  p.  949.  under  section  7476,  the  principal  place  of  business,  or  prin- 

cipal office  or  agency  of  the  employer." 

(B)  Section  7 182 (b)(1)  is  further  amended— 

(i)  by  striking  out  "neither  subparagraph  (A)  nor 
(B)  applies"  and  inserting  in  lieu  thereof  "subpara- 
graph (A),  (B),  and  (C)  do  not  apply";  and 
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(ii)  by  inserting  before  the  period  at  the  end  of  the 
last  sentence  thereof  the  following:  "or  as  of  the  time 
the  petition  seeking  a  declaratory  decision  under  section 
7476  was  filed  with  the  Tax  Court". 

(c)  Clerical  Amendment. — The  table  of  parts  for  subchapter  C  of 
chapter  76  (relating  to  the  Tax  Court)  is  amended  by  adding  at  the 
end  thereof  the  following  new  item : 

"Part  IV.  Declaratory  judgments  relating  to  qualification  of  certain  retire- 
ment plans.". 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  pleadings  filed  more  than  1  year  after  the  date  of  the  enact- 
ment of  this  Act. 


Ante,  p.  949, 


26  USC  7476 
note# 


Office  of 
Employee  Plans 
and  Exempt 
Organizati  ons , 
Establishment, 


PART  5— INTERNAL  REVENUE  SERVICE 

SEC.  1051.  ESTABLISHMENT  OF  OFFICE. 

(a)  In  General. — Section  7802  (relating  to  Commissioner  of  Inter-    24  use  7802, 
nal  Revenue)  is  amended  to  read  as  follows : 

"SEC.  7802.  COMMISSIONER  OF  INTERNAL  REVENUE;  ASSISTANT  COM- 
MISSIONER  (EMPLOYEE  PLANS  AND  EXEMPT  ORGANI- 
ZATIONS). 

"(a)  Commissioner  of  Internal  Revenue. — There  shall  be  in  the 
Department  of  the  Treasury  a  Commissioner  of  Internal  Revenue, 
who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  The  Commissioner  of  Internal  Revenue  shall 
have  such  duties  and  powers  as  may  be  prescribed  by  the  Secretary. 

"(b)  Assistant  Commissioner  for  Employee  Plans  and  Exempt 
Okoanizations. — There  is  established  within  the  Internal  Revenue 
Service  an  office  to  be  known  as  the  'Office  of  Employee  Plans  and 
Exempt  Organizations'  to  be  under  the  supervision  and  direction  of  an 
Assistant  Commissioner  of  Internal  Revenue.  As  head  of  the  Office, 
the  Assistant  Commissioner  shall  be  responsible  for  carrying  out  such 
functions  as  the  Secretary  or  his  delegate  may  prescribe  with  respect  to 
organizations  exempt  from  tax  under  section  501  fa)  and  with  respect 
to  plans  to  which  part  I  of  subchapter  D  of  chapter  1  applies 
(and  with  respect  to  organizations  designed  to  be  exempt  under  such 
section  and  plans  designed  to  be  plans  to  which  such  part  applies)." 

(b)  SALARIES. 

(1)  Assistant  commissioner. — Section  5109  of  title  5,  United 
States  Code,  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection : 

"(c)  The  position  held  by  the  emplovee  appointed  under  section 
7802(b)  of  the  Internal  Revenue  Code  of  1954  is  classified  at  GS-18, 
and  is  in  addition  to  the  number  of  positions  authorized  by  section 
5108(a)  of  this  title." 

(2)  Classification  of  positions  at  gs-ig  and  J7. — Section 
5108  of  title  5,  United  States  Code,  is  amended  by  adding  at  the 
end  thereof  the  following  new  subsection  : 

"(e)  In  addition  to  the  number  of  positions  authorized  by  subsec- 
tion (a) ,  the  Commissioner  of  Internal  Revenue  is  authorized,  without 
regard  to  anv  other  provision  of  this  section,  to  place,  a  total  of  20 
positions  in  the  Internal  Revenue  Service  in  GS-16  and  17.". 

(c)  Clerical  Amendments. — The  item  relating  to  section  7802  in 
the  table  of  sections  for  subchapter  A  of  chapter  80  is  amended  to  read 
as  follows : 

"Sec.    7802.    Commissioner   of   Internal   Revenue;    Assistant   Commissioner 
(Employee  Plans  and  Exempt  Organizations)." 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall    26  use  7802 
take  effect  on  the  90th  day  after  the  date  of  the  enactment  of  this  Act.    note. 
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31  USC  1037.  SEC.  1052.  AUTHORIZATION  OF  APPROPRIATIONS. 

There  is  authorized  to  be  appropriated  to  the  Department  of  the 
Treasury  for  the  purpose  of  carrying  out  all  functions  of  the  Office  of 
Employee  Plans  and  Exempt  Organizations  for  each  fiscal  year 
beginning  after  June  30, 1974,  an  amount  equal  to  the  sum  of — 

(1)  so  much  of  the  collections  from  the  taxes  imposed  under 
26  use  4940.                section  4940  of  such  Code  (relating  to  excise  tax  based  on  invest- 
ment income)  as  would  have  been  collected  if  the  rate  of  tax  under 
such  section  was  2  percent  during  the  second  preceding  fiscal  year, 
and 

(2)  the  greater  of — 

(A)  an  amount  equal  to  the  amount  described  in  para- 
graph (l),or 

(B)  $30,000,000. 

Subtitle  B — Other  Amendments  to  the  Internal 
Revenue  Code  Relating  to  Retirement  Plans 

SEC.  2001.  CONTRIBUTIONS   ON   BEHALF   OF   SELF-EMPLOYED    INDI- 
VIDUALS AND  SHAREHOLDER-EMPLOYEES. 

(a)  Increase  in  Maximum  Amount  Deductible  for  Self- 
Employed  Individuals. — 

26  use  404.  (1)  Paragraph  (1)  of  section  404(e)  (relating  to  special  limi- 

tations for  self-employed  individuals)  is  amended — 

(A)  by  striking  out  "$2,500,  or  10  percent"  and  inserting 
in  lieu  thereof  "$7,500,  or  15  percent",  and 

(B)  by  striking  out  "subject  to  the  provisions  of  para- 
graph (2)"  and  inserting  in  lieu  thereof  "subject  to  para- 
graphs (2)  and  (4)". 

(2)  Paragraph  (2)  (A)  of  section  404(e)  is  amended  by  strik- 
ing out  "shall  not  exceed  $2,500,  or  10  percent'"  and  inserting  in 
lieu  thereof  "shall  (subject  to  paragraph  (4))  not  exceed  $7,500, 
or  15  percent". 

(3)  Section  404(e)  is  amended  by  adding  at  the  end  thereof 
the  following  new  paragraph : 

"(4)  Limitations  cannot  be  lower  than  $750  or  ioo  percent 
of  earned  income. — The  limitations  under  paragraphs  (1)  and 
(2)  (A)  for  any  employee  shall  not  be  less  than  the  lesser  of — 
"(A)  $750, or 

"(B)  100  percent  of  the  earned  income  derived  by  such 
employee  from  the  trades  or  businesses  taken  into  account  for 
purposes  of  paragraph  (1)  or  (2)  (A)  as  the  case  may  be.". 

(b)  Increase    in    Maximum    Amount    Deductible   for    Share- 
26  use  1379.         holder-Employees. — Paragraph  (1)  of  section  1379(b)   (relating  to 

taxability  of  shareholder-employees)  is  amended — 

(1)  by  striking  out  "10  percent"  in  subparagraph  (A)  and 
inserting  in  lieu  thereof  "15  percent",  and 

(2)  by  striking  out  "$2,500"  in  subparagraph  (B)  and  inserting 
in  lieu  thereof  "$7,500". 

(c)  Only  First  $100,000  of  Annual  Compensation  To  Be  Taken 
26  use  401.           Into  Account. — Subsection  (a)  of  section  401  (relating  to  require- 
ments for  qualification)  is  amended  by  inserting  after  paragraph  (16) 
the  following  new  paragraph : 

"(17)  In  the  case  of  a  plan  which  provides  contributions  or 
benefits  for  employees  some  or  all  of  whom  are  employees  within 
the  meaning  of  subsection  (c)  (1),  or  are  shareholder-employees 
within  the  meaning  of  section  1379  (d) ,  only  if  the  annual  compen- 
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sation  of  each  employee  taken  into  account  under  the  plan  does 
not  exceed  the  first  $100,000  of  such  compensation/' 
(d)  Defined  Benefit  Plans  for  Self- Employed  Individuals. — 

(1)  Subsection  (a)  of  section  401  is  amended  by  inserting  after    Ante,  p.  952, 
paragraph  (17)  the  following  new  paragraph : 

"  (18)  In  the  case  of  a  trust  which  is  part  of  a  plan  providing  a 
denned  benefit  for  employees  some  or  all  of  whom  are  employees 
within  the  meaning  of  subsection   (c)(1),  or  are  shareholder- 
employees  within  the  meaning  of  section  1379(d),  only  if  such    26  use  1379. 
plan  satisfies  the  requirements  of  subsection  (j)." 

(2)  Section  401  (relating  to  qualified  pension,  profit-sharing,    26  use  401. 
and  stock  bonus  plans)  is  amended  by  redesignating  subsection 

(j)  as  subsection  (k)  and  by  inserting  after  subsection  (i)  the 
following  new  subsection : 
"(j)   Defined    Benefit    Plans    Providing    Benefits    for    Self- 
employed  Individuals  and  Shareholder-Employees. — 

"(1)  In  general. — A  defined  benefit  plan  satisfies  the  require- 
ments of  this  subsection  only  if  the  basic  benefit  accruing  under 
the  plan  for  each  plan  year  of  participation  by  an  employee  within 
the  meaning  of  subsection  (c)  (1)  (or  a  shareholder-employee)  is 
permissible  under  regulations  prescribed  by  the  Secretary  or  his 
delegate  under  this  subsection  to  insure  that  there  will  be  reason- 
able comparability  (assuming  level  funding)  between  the  maxi- 
mum retirement  benefits  which  may  be  provided  with  favorable 
tax  treatment  under  this  title  for  such  employees  under — 
"(A)  denned  contribution  plans, 
"(B)   defined  benefit  plans,  and 

"(C)  a  combination  of  defined  contribution  plans  and 
defined  benefit  plans. 
"(2)  Guidelines  for  regulations. — The  regulations  pre- 
scribed under  this  subsection  shall  provide  that  a  plan  does  not 
satisfy  the  requirements  of  this  subsection  if,  under  the  plan,  the 
basic  benefit  of  any  employee  within  the  meaning  of  subsection 
(c)  (1)  (or  a  shareholder-employee)  may  exceed  the  sum  of  the 
products  for  each  plan  year  of  participation  of — 

"(A)  his  annual  compensation  (not  in  excess  of  $50,000) 
for  such  year,  and 

"(B)  the  applicable  percentage  determined  under  para- 
graph (3). 
"(3)   Applicable  percentage. — 

"(A)  Table. — For  purposes  of  paragraph  (2),  the  appli- 
cable percentage  for  any  individual  for  any  plan  year  shall 
be  based  on  the  percentage  shown  on  the  following  table 
opposite  his  age  when  his  current  period  of  participation  in 
the  plan  began. 

^.   .  Applicable 

"Age  when  participation  began  :  percentage 

30    or    less 6.5 

35    5.4 

40   4.4 

45  3.6 

50    3.0 

55    2.5 

60  or  over 2.0 

"(B)  Additional  requirements. — The  regulations  pre- 
scribed under  this  subsection  shall  include  provisions — 

"(i)   for  applicable  percentages  for  ages  between  any 
two  ages  shown  on  the  table, 

"(ii)   for  adjusting  the  applicable  percentages  in  the 
case  of  plans  providing  benefits  other  than  a  basic  benefit. 
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"(iii)  that  any  increase  in  the  rate  of  accrual,  and  any 
increase  in  the  compensation  base  which  may  be  taken 
into  account,  shall,  with  respect  only  to  such  increase, 
begin  a  new  period  of  participation  in  the  plan,  and 

"(iv)   when  appropriate,  in  the  case  of  periods  begin- 
ning after  December  31,  1977,  for  adjustments  in  the 
applicable  percentages  based  on  changes  in  prevailing 
interest  and  mortality  rates  occurring  after  1973. 
"(4)   Certain    contributions    and    benefits    may    not    be 
taken  into  ACCOUNT* — A  defined  benefit  plan  which  provides 
contributions  or  benefits  for  owner-employees  does  not  satisfy 
the  requirements  of  this  subsection  unless  such  plan  meets  the 
requirements  of  subsection   (a)(4)   without  taking  into  account 
26  use  1401.       contributions  or  benefits  under  chapter  2  (relating  to  tax  on  self-' 
26  use  310J.       employment  income),  chapter  21  (relating  to  Federal  Insurance 
42  use  401.         Contributions  Act),  title  II  of  the  Social  Security  Act,  or  any 
other  Federal  or  State  law. 

"  ( 5 )   Definitions. — For  purposes  of  this  subsection — 

"(A)  Basic  benefit. — The  term  'basic  benefit'  means  a 
benefit  in  the  form  of  a  straight  life  annuity  commencing  at 
the  later  of- 

ige65,or 

the  day  5  years  after  the  day  the  participant's 
current  period  of  participation  began 
under  a  plan  which  provides  no  ancillary  benefits  and  to 
which  employees  do  not  contribute. 
''(B)       Shareholder-employee. — The      term      'shareholder- 
26  use  1379.       employee'  has  the  same  meaning  as  when  used  in  section  1379(d). 
"(C)  Compensation. — The  term  'compensation'  means — 

"(i)  in  the  case  of  an  employee  within  the  meaning  of  sub- 
section (c)(1),  the  earned  income  of  such  individual,  or 

"(ii)  in  the  case  of  a  shareholder-employee,  the  compensa- 
tion received  or  accrued  by  the  individual  from  the  electing 
small  business  corporation. 
Ante,  p.  952.  "(6)  Special  rules. — Section  404(e)  (relating  to  special  limita- 

tions for  self-employed  individuals)  and  section  1379(b)  (relating 
to  taxability  of  shareholder-employee  beneficiaries)  do  not  apply 
to  a  trust  to  which  this  subsection  applies.", 
(e)  Repeal   of   Existing   Tax    Treatment   of   Excess   Contri- 
butions.— 
26  use  401.  (1)  The  last  sentence  of  section  401(d)  (5)  is  amended  to  read 

as  follows:  "Subparagraphs  (A)  and  (B)  do  not  apply  to  contri- 
butions described  in  subsection  (e) ." 
Repeal.  (2)  Paragraph  (8)  of  section  401(d)  is  repealed. 

(3)   Subsection  (e)  of  section  401  is  amended  to  read  as  follows : 
"(e)    Contributions   for    Premiums   on    Annuity,    Etc.,   Con- 
tracts.— A  contribution  by  the  employer  on  behalf  of  an  owner- 
employee  is  described  in  this  subsection  if — 

"(1)  under  the  plan  such  contribution  is  required  to  be  applied 
(directly  or  through  a  trustee)  to  pay  premiums  or  other  consid- 
eration for  one  or  more  annuity,  endowment,  or  life  insurance 
contracts  on  the  life  of  such  owner-employee  issued  under  the 
plan, 

"(2)  the  amount  of  such  contribution  exceeds  the  amount 
deductible  under  section  404  with  respect  to  contributions  made 
by  the  employer  on  behalf  of  such  owner-employee  under  the 
plan,  and 

"(3}  the  amount  of  such  contribution  does  not  exceed  the  aver- 
age or  the  amounts  which  were  deductible  under  section  404  with 
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respect  to  contributions  made  by  the  employer  on  behalf  of  such 
owner-employee   under  the   plan  (or   which   would  have  been 
deductible  if  such  section  had  been  in  effect)  for  the  first  three 
taxable  years   (A)   preceding  the  year  in  which  the  last  such 
annuity,  endowment,  or  life  insurance  contract  was  issued  under 
the  plan,  and  (B)  in  which  such  owner-employee  derived  earned 
income  from  the  trade  or  business  with  respect  to  which  the  plan 
is  established,  or  for  so  many  of  such  taxable  years  as  such  owner- 
employee  was  engaged  in  such  trade  or  business  and  derived 
earned  income  therefrom. 
In  the  case  of  any  individual  on  whose  behalf  contributions  described 
in  paragraph  (1)  are  made  under  more  than  one  plan  as  an  owner- 
employee  during  any  taxable  year,  the  preceding  sentence  does  not 
apply  if  the  amount  of  such  contributions  under  all  such  plans  for  all 
such  years  exceeds  $7,500.  Any  contribution  which  is  described  in  this 
subsection   shall,   for   purposes   of   section   4972(b),  be  taken  into     infra. 
account    as   a   contribution   made   by   such   owner-employee   as   an 
employee  to  the  extent  that  the  amount  of  such  contribution  is  not 
deductible  under  section  404  for  the  taxable  year,  but  only  for  the 
purpose  of  applying  section  4972(b)  to  other  contributions  made  by 
such  owner-employee  as  an  employee." 

(4)  Clause  (ii)  of  section  401(a)  (10)  (A)  is  amended  by  strik- 
ing out  "subsection  (e)(3)(A)"  and  inserting  in  lieu  thereof 
"subsection  (e)". 

(5)  Subparagraph  (A)  of  section  72 (m)  (5)  (A)  is  amended — 

(A)  by  inserting  "and"  at  the  end  of  clause  (1) , 

(B)  by  striking  out  the  comma  at  the  end  of  clause  (ii) 
and  the  word  "and"  following  that  comma,  and  inserting  in 
lieu  thereof  a  period,  and 

(C)  by  striking  out  clause  (iii). 
Tax  on  Excess  Contributions. — 
(1)  Chapter  43  (relating  to  qualified  pension,  etc.,  plans)  is 

amended  by  inserting  after  section  4971  the  following  new  section : 
"SEC.  4972.  TAX   ON   EXCESS   CONTRIBUTIONS   FOR   SELF-EMPLOYED 
INDIVIDUALS. 
"(a)  Tax  Imposed. — In  the  case  of  a  plan  which  provides  contribu- 
tions or  benefits  for  employees  some  or  all  of  whom  are  employees 
within  the  meaning  of  section  401(c)  (1),  there  is  imposed,  for  each 
taxable  year  of  the  employer  who  maintains  such  plan,  a  tax  in  an 
amount  equal  to  6  percent  of  the  amount  of  the  excess  contributions 
under  the  plan  (determined  as  of  the  close  of  the  taxable  year).  The 
tax  imposed  by  this  subsection  shall  be  paid  by  the  employer  who  main- 
tains the  plan.  This  section  applies  only  to  plans  which  include  a  trust 
described  in  section  401(a),  which  are  described  in  section  403(a),  or 
which  are  described  in  section  405(a). 
"(b)  Excess  Contributions. — 

"  (1)  In  general. — For  purposes  of  this  section,  the  term  'excess 
contributions'  means  the  sum  of  the  amounts  (if  any)  determined 
under  paragraphs  (2),  (3),  and  (4),  reduced  by  the  sum  of  the 
correcting  distributions  (as  defined  in  paragraph  (5) )  made  in  all 
prior  taxable  years  beginning  after  December  31,  1975.  For  pur- 
poses of  this  subsection  the  amount  of  any  contribution  which  is 
allocable  (determined  under  regulations  prescribed  by  the  Secre- 
tary or  his  delegate)  to  the  purchase  of  life,  accident,  health,  or 
other  insurance  shall  not  be  taken  into  account. 

"  (2)  Contributions  by  owner-employees. — The  amount  deter- 
mined under  this  paragraph,  in  the  case  of  a  plan  which  provides 
contributions  or  benefits  for  employees  some  or  all  of  whom  are 


(f) 
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26  use  401.  owner-employees  (within  the  meaning  of  section  401(c)(3)),  is 

the  sum  of — 

"(A)  the  excess  (if  any)  of — 

"(i)  the  amount  contributed  under  thfi  plan  by  each 
owner-employee  (as  an  employee)  for  the  taxable  year, 
over 

"(ii)   the  amount  permitted  to  be  contributed  by  each 
owner-employee   (as  an  employee)   for  such  year,  and 
"(B)   the  amount  determined  under  this  paragraph  for  the 
preceding  taxable  year  of  the  employer, 
reduced  by  the  excess  (if  any)  of  the  amount  described  in  sub- 
paragraph (A)  (ii)  over  the  amount  described  in  subparagraph 

(A)(i). 

"(3)  Defined  benefit  plans. — The  amount  determined  under 
this  paragraph,  in  the  case  of  a  defined  benefit  plan,  is  the 
amount  contributed  under  the  plan  by  the  employer  during  the 
taxable  year  or  any  prior  taxable  year  beginning  after  Decem- 
ber 31, 1975,  if— 

"(A)  as  of  the  close  of  the  taxable  year,  the  full  funding 
limitation  of  the  plan  (determined  under  section  412(c)  (7) ) 
is  zero,  and 

"(B)  such  amount  has  not  been  deductible  for  the  taxable 
year  or  any  prior  taxable  year. 
"(4)   Defined  contribution  plans. — The  amount  determined 
under  this  paragraph,  in  the  case  of  a  plan  other  than  a  defined 
benefit  plan,  is  the  portion  of  the  amounts  contributed  under  the 
plan  by  the  employer  during  the  taxable  year  and  each  prior 
taxable  year  beginning  after  December  31,  1975,  which  has  not 
been  deductible  for  the  taxable  year  or  any  prior  taxable  year. 
"(5)  Correcting  distribution. — For  purposes  of  this  subsec- 
tion the  term  'correcting  distribution'  means — 

"(A)  in  the  case  of  a  contribution  made  by  an  owner- 
employee  as  an  employee,  regardless  of  the  type  of  plan,  the 
amount  determined  under  paragraph  (2)  distributed  to  the 
owner-employee  who  contributed  such  amount, 

"(B)  in  the  case  of  a  defined  benefit  plan,  the  amount 
determined  under  paragraph  (3)  which  is  distributed  from 
the  plan  to  the  employer,  and 

"  (C)   in  the  case  of  a  defined  contribution  plan,  the  amount 
determined  under  paragraph  (4)  which  is  distributed  from 
the  plan  to  the  employer  or  to  the  employee  to  the  account  of 
whom  the  amount  described  was  contributed. 
"(c)  Amount     Permitted    To     Be     Contributed    by     Owner- 
Employee. — For  purposes  of  subsection  (b)  (2),  the  amount  permitted 
to    be    contributed    under    a    plan    by    an    owner-employee    (as    an 
employee)    for  any  taxable  year  is  the  smallest  of  the  following: 
"(1)  $2,500, 

"(2)  10  percent  of  the  earned  income  (as  defined  in  section 
401(c)(2))  for  such  taxable  year  derived  by  such  owner- 
employee  from  the  trade  or  business  with  respect  to  which  the 
plan   is   established,   or 

"(3)  the  amount  of  the  contribution  which  would  be  contrib- 
uted by  the  owner-employee  (as  an  employee)  if  such  contribution 
were  made  at  the  rate  of  contributions  permitted  to  be  made  by 
employees  other  than  owner-employees. 
In  any  case   in   which  there  are  no  employees  other  than  owner- 
employees,  the  amount  determined  under  the  preceding  sentence  shall 
be  zero. 
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"(d)  Cross  Reference. — 

Tor  disallowance  of  deduction  for  taxes  paid  under  this  section,  see 
section  275.". 

(2)  Clerical  amendment. — The  table  of  sections  for  chapter  43 
is  amended  by  inserting  after  the  item  relating  to  section  4971 
the  following  new  item : 

"Sec.  4972.  Tax  on  excess  contributions  for  self-employed  individuals.", 
(g)  Premature  Distributions  to  Owner-Employees. — 

(1)  In  general. — Subparagraph    (B)    of  section   72(m)(5)    26  use  72. 
(relating  to  penalties  applicable  to  certain  amounts  received  by 
owner-employees)  is  amended  to  read  as  follows : 

"(B)  If  a  person  receives  an  amount  to  which  this  para- 
graph applies,  his  tax  under  this  chapter  for  the  taxable  year 
in  which  such  amount  is  received  shall  be  increased  by  an 
amount  equal  to  10  percent  of  the  portion  of  the  amount  so 
received  which  is  includible  in  his  gross  income  for  such  tax- 
able year.'' 

(2)  Conforming  amendments. — 

(A)  Subparagraphs  (C),  (D),  and  (E)  of  section  72 (m)    Repeals. 
(5)  are  repealed. 

(B)  The  second  sentence  of  section  46(a)  (3)  and  the  sec- 
ond sentence  of  section  50A(a)(3),  as  each  is  amended  by 
section  2005(c)  (4)  of  this  Act,  are  each  amended  by  inserting 
after  "tax  preferences),"  the  following:  "section  72 (m)  (5) 

(B)   (relating  to  10  percent  tax  on  premature  distributions  Supra. 
to  owner-employees) ,". 

(C)  The  third  sentence  of  section  901(a),  as  amended  by 
section  2005(c)(5)  of  this  Act,  is  amended  by  striking  out 
"tax  preferences),"  and  inserting  in  lieu  thereof  "tax  prefer- 
ences), against  the  tax  imposed  for  the  taxable  year  under 
section  72  (m)  (5)  (B)  (relating  to  10  percent  tax  on  prema- 
ture distributions  to  owner-employees),". 

(D)  Subparagraph  (A)  of  section  56(a)(2)  and  para- 
graph (1)  of  section  56(c),  as  each  is  amended  by  section 
2005(c)(7)  of  this  Act,  are  each  amended  by  striking  out 
"402(e)"  and  inserting  in  lieu  thereof  "72 (m)  (5)  (B),  402 
(e)". 

(E)  Section  404(a)  (2)  is  amended  by  striking  out  "(16)" 
and  inserting  in  lieu  thereof  "(16),  (17),  (18)". 

(F)  Clause  (ii)  of  section  404(a)(9)(B)  is  amended  to 
read  as  follows : 

"(ii)  without  regard  to  the  second  sentence  of  para- 
graph (3)  ;  and", 
(h)     "Withdrawal    of    Employee    Contributions    of    Owner- 
Employees. — 

(1)  Section  401(d)(4)(B)  (relating  to  additional  require- 
ments for  qualification  of  trusts  and  plans  benefiting  owner- 
employees)  is  amended  b}*  inserting  "in  excess  of  contributions 
made  by  an  owner-employee  as  an  employee"  after  "benefits". 

(2)  Paragraph    (1)    of   section    72 (m)  "  (relating   to   certain  Repeal. 
amounts  received  before  annuity  starting  date)  is  repealed. 

(3)  Section  72(m)  (5)  (A)  (i)  is  amended  by  striking  out 
"(whether  or  not  paid  by  him)"  and  inserting  in  lieu  thereof  the 
following:  "(other  than  contributions  made  by  him  as  an  owner- 
employee)". 

(i)  Effective  Dates. — 

(1)  The  amendments  made  by  subsections  (a)  and  (b)  apply 
to  taxable  years  beginning  after  December  31, 1973. 


26  ISC   404 
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note.  (A)  taxable  years  beginning  after  December  31,  1975,  and 

(B)  any  other  taxable  years  beginning  after  December  31, 

1973,  for  which  contributions  were  made  under  the  plan  in 

excess  of  the  amounts  permitted  to  be  made  under  sections 

Ante,  p.  952.  404(e)  and  1379(b)  as  in  effect  on  the  day  before  the  date  of 

26  use  1379.  the  enactment  of  this  Act. 

(3)  The  amendments  made  by  subsection  (d)  apply  to  taxable 
years  beginning  after  December  31, 1975. 

(4)  The  amendments  made  by  subsections  (e)  and  (f)  apply 
to  contributions  made  in  taxable  years  beginning  after  Decem- 
ber 31,  1975. 

26  use  72  note.  (5)  The  amendments  made  by  subsection  (g)  apply  to  distribu- 

tions made  in  taxable  years  beginning  after  December  31,  1975. 
(6)  The  amendments  made  by  subsection  (h)  apply  to  taxable 
years  ending  after  the  date  of  enactment  of  this  Act. 
SEC.  2002.  DEDUCTION  FOR  RETIREMENT  SAVINGS. 
(a)  Allowance  of  Deduction. — 
26  use  211.  (1)   Inoeneral. — Part  VII  of  subchapter  B  of  chapter  1  ( relat- 

ing to  additional  itemized  deductions  for  individuals)  is  amended 
by  redesignating  section  219  as  220  and  by  inserting  after  section 
218  the  following  new  section : 
"SEC.  219.  RETIREMENT  SAVINGS. 

"(a)  Deduction  Allowed. — In  the  case  of  an  individual,  there  is 
allowed  as  a  deduction  amounts  paid  in  cash  during  the  taxable  year 
by  or  on  behalf  of  such  individual  for  his  benefit — 

"(1)  to  an  individual  retirement  account  described  in  section 
408(a), 

"(2)  for  an  individual  retirement  annuity  described  in  section 
408(b),  or 

"(3)   for  a  retirement  bond  described  in  section  409  (but  only 
if  the  bond  is  not  redeemed  within  12  months  of  the  date  of  its 
issuance). 
For  purposes  of  this  title,  any  amount  paid  by  an  employer  to  such  a 
retirement  account  or  for  such  a  retirement  annuity  or  retirement 
bond  constitutes  payment  of  compensation  to  the  employee  (other 
than  a  self-employed  individual  who  is  an  employee  within  the  mean- 
ing of  section  401(c)(1)  includible  in  his  gross  income,  whether  or 
not  a  deduction  for  such  payment  is  allowable  under  this  section  to 
the  employee  after  the  application  of  subsection  (b) . 
"(b)  Limitations  and  ^Restrictions. — 

"(1)  Maximum  deduction. — The  amount  allowable  as  a  deduc- 
tion under  subsection  (a)  to  an  individual  for  any  taxable  year 
may  not  exceed  an  amount  equal  to  15  percent  of  the  compensa- 
tion includible  in  his  gross  income  for  such  taxable  year,  or  $1,500, 
whichever  is  less. 

"(2)  Covered  by  certain  other  plans. — No  deduction  is 
allowed  under  subsection  (a)  for  an  individual  for  the  taxable 
year  if  for  any  part  of  such  year — 

"  ( A )  he  was  an  active  participant  in — 

"(i)  a  plan  described  in  section  401(a)  which  includes 
a  trust  exempt  from  tax  under  section  501(a), 
"(ii)   an  annuity  plan  described  in  section  403(a), 
"(iii)  a  qualified  bond  purchase  plan  described  in  sec- 
tion 405(a),  or 
"(iv)  a  plan  established   for  its  employees  by  the 
,  United  States,  by  a  State  or  political  division  thereof,  or 
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by  an  agency  or  instrumentality  of  any  of  the  foregoing, 
or 
"(B)  amounts  were  contributed  by  his  employer  for  an 
annuity  contract  described  in  section  403(b)  (whether  or  not  26  use  403. 
his  rights  in  such  contract  are  nonforfeitable). 
"(3)  Contributions  after  age  70j. — No  deduction  is  allowed 
under  subsection  (a)  with  respect  to  any  payment  described  in 
subsection  (a)  which  is  made  during  the  taxable  year  of  an  indi- 
vidual who  has  attained  age  70Vo  before  the  close  of  such  taxable 
year. 

"(4)  Recontributed  amounts. — No  deduction  is  allowed  under 
this  section  with  respect  to  a  rollover  contribution  described  in 
section  402(a)  (5),  403(a)  (4),  408(d)  (3),  or  409(b)  (3)  (C).  Post,  pp.  991, 

"(5)   Amounts  contributed  under  endowment  contract. —  969,  964. 
In  the  case  of  an  endowment  contract  described  in  section  408(b) ,  SuPra» 
no  deduction  is  allowed  under  subsection  (a)  for  that  portion  of 
the  amounts  paid  under  the  contract  for  the  taxable  year  prop- 
erly allocable,  under  regulations  prescribed  by  the  Secretary  or 
his  delegate,  to  the  cost  of  life  insurance. 
"(c)  Definitions  and  Special  Rules. — 

"(1)  Compensation. — For  purposes  of  this  section,  the  term 
'compensation'  includes  earned  income  as  defined  in  section 
401(c)(2). 

"(2)  Married  individuals. — The  maximum  deduction  under 
subsection  (b)  (1)  shall  be  computed  separately  for  each  indi- 
vidual, and  this  section  shall  be  applied  without  regard  to  any 
community  property  laws.". 

(2)    Deduction    allowed    in    arriving    at    adjusted    gross 
income. — Section  62  (defining  adjusted  gross  income)  is  amended 
by  inserting  after  paragraph  (9)  the  following  new  paragraph: 
"(10)   Retirement  savings. — The  deduction  allowed  by  sec- 
tion 219  (relating  to  deduction  of  certain  retirement  savings).", 
(b)  Individual  Retirement  Accounts. — Subpart  A  of  part  I  of 
subchapter  D  of  chapter  1  (relating  to  retirement  plans)  is  amended  26  use  401. 
by  adding  at  the  end  thereof  the  following  new  section : 
"SEC.  408.  INDIVIDUAL  RETIREMENT  ACCOUNTS. 

"(a)  Individual  Retirement  Account. — For  purposes  of  this 
section,  the  term  'individual  retirement  account'  means  a  trust  created 
or  organized  in  the  United  States  for  the  exclusive  benefit  of  an  indi- 
vidual or  his  beneficiaries,  but  only  if  the  written  governing  instru- 
ment creating  the  trust  meets  the  following  requirements: 

"(1)  Except  in  the  case  of  a  rollover  contribution  described 
in  subsection  (d)(3)  in  section  402(a)(5),  403(a)(4),  or  409 
(b)  (3)  (C),  no  contribution  will  be  accepted  unless  it  is  in  cash, 
and  contributions  will  not  be  accepted  for  the  taxable  year  in 
excess  of  $1,500  on  behalf  of  any  individual. 

"(2)  The  trustee  is  a  bank  (as  defined  in  section  401(d)(1)) 
or  such  other  person  who  demonstrates  to  the  satisfaction  of  the 
Secretary  or  his  delegate  that  the  manner  in  which  such  other 
person  will  administer  the  trust  will  be  consistent  with  the 
requirements  of  this  section. 

"(3)  No  part  of  the  trust  funds  will  be  invested  in  life  insurance 
contracts. 

"(4)  The  interest  of  an  individual  in  the  balance  in  his  account 
is  nonforfeitable. 

"(5)  The  assets  of  the  trust  will  not  be  commingled  with  other 
property  except  in  a  common  trust  fund  or  common  investment 
fund. 
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"(6)  The  entire  interest  of  an  individual  for  whose  benefit  the 
trust  is  maintained  will  be  distributed  to  him  not  later  than 
the  close  of  his  taxable  year  in  which  he  attains  age  70i£,  or 
will  be  distributed,  commencing  before  the  close  of  such  taxable 
year,  in  accordance  with  regulations  prescribed  by  the  Secre- 
tary or  his  delegate,  over — 

"(A)  the  life  of  such  individual  or  the  lives  of  such  indi- 
vidual and  his  spouse,  or 

"(B)  a  period  not  extending  beyond  the  life  expectancy  of 
such  individual  or  the  life  expectancy  of  such  individual 
and  his  spouse. 
"(7)  If  an  individual  for  whose  benefit  the  trust  is  maintained 
dies  before  his  entire  interest  has  been  distributed  to  him,  or  if 
distribution  has  been  commenced  as  provided  in  paragraph  (6) 
to  his  surviving  spouse  and  such  surviving  spouse  dies  before 
the  entire  interest  has  been  distributed  to  such  spouse,  the  entire 
interest  (or  the  remaining  part  of  such  interest  if  distribution 
thereof  has  commenced)   will,  within  5  years  after  his  death 
(or  the  death  of  the  surviving  spouse),  be  distributed,  or  applied 
to  the  purchase  of  an  immediate  annuity  for  his  beneficiary  or 
beneficiaries  (or  the  beneficiary  or  beneficiaries  of  his  surviving 
spouse)  which  will  be  payable  for  the  life  of  such  beneficiary 
or  beneficiaries  (or  for  a  term  certain  not  extending  beyond  the 
life  expectancy  of  such  beneficiary  or  beneficiaries)  and  which 
annuity  will  be  immediately  distributed  to  such  beneficiary  or 
beneficiaries.  The  preceding  sentence  does  not  apply  if  distribu- 
tions over  a  term  certain  commenced  before  the  death  of  the  indi- 
vidual for  whose  benefit  the  trust  was  maintained  and  the  term 
certain  is  for  a  period  permitted  under  paragraph  (6). 
"(b)    Individual  Retirement  Annuity. — For  purposes  of  this 
section,  the  term  'individual  retirement  annuity'  means  an  annuity 
contract,  or  an  endowment  contract  (as  determined  under  regulations 
prescribed  by  the  Secretary  or  his  delegate),  issued  by  an  insurance 
company  which  meets  the  following  requirements : 

"  ( 1 )  The  contract  is  not  transferable  by  the  owner. 
"(2)  The  annual  premium  under  the  contract  will  not  exceed 
$1,500  and  any  refund  of  premiums  will  be  applied  before  the 
close  of  the  calendar  year  following  the  year  of  the  refund  toward 
the  payment  of  future  premiums  or  the  purchase  of  additional 
benefits. 

"(3)  The  entire  interest  of  the  owner  will  be  distributed  to  him 
not  later  than  the  close  of  his  taxable  year  in  which  he  attains  age 
70i£,  or  will  be  distributed,  in  accordance  with  regulations  pre- 
scribed by  the  Secretary  or  his  delegate,  over — 

"(A)  the  life  of  such  owner  or  the  lives  of  such  owner  and 
his  spouse,  or 

"(B)  a  period  not  extending  beyond  the  life  expectancy  of 
such  owner  or  the  life  expectancy  of  such  owner  and  his 
spouse. 
"  (4)  If  the  owner  dies  before  his  entire  interest  has  been  distrib- 
uted to  him,  or  if  distribution  has  been  commenced  as  provided  in 
paragraph  (3)  to  his  surviving  spouse  and  such  surviving  spouse 
dies  before  the  entire  interest  has  been  distributed  to  such  spouse, 
the  ent;re  interest  (or  the  remaining  nart  of  such  interest  if  dis- 
tribution thereof  has  commenced)  will,  within  5  years  after  his 
death  (or  the  death  of  the  surviving  spouse),  be  distributed,  or 
applied  to  the  purchase  of  an  immediate  annuity  for  his  bene- 
ficiary or  beneficiaries  (or  the  beneficiary  or  beneficiaries  of  his 
surviving  spouse)  which  will  be  payable  for  the  life  of  such  bene- 
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ficiary  or  beneficiaries  (or  for  a  term  certain  not  extending 
beyond  the  life  expectancy  of  such  beneficiary  or  beneficiaries) 
and  which  annuity  will  be  immediately  distributed  to  such  bene- 
ficiary or  beneficiaries.  The  preceding  sentence  shall  have  no 
application  if  distributions  over  a  term  certain  commenced  before 
the  death  of  the  owner  and  the  term  certain  is  for  a  period  per- 
mitted under  paragraph    (3). 

"  (5)  The  entire  interest  of  the  owner  is  nonforfeitable. 
Such  term  does  not  include  such  an  annuity  contract  for  any  taxable 
year  of  the  owner  in  which  it  is  disqualified  on  the  application  of  sub- 
section (e)  or  for  any  subsequent  taxable  year.  For  purposes  of  this 
subsection,  no  contract  shall  be  treated  as  an  endowment  contract  if  it 
matures  later  than  the  taxable  year  in  which  the  individual  in  whose 
name  such  contract  is  purchased  attains  age  70V£ ;  if  it  is  not  for  the 
exclusive  benefit  of  the  individual  in  whose  name  it  is  purchased  or 
his  beneficiaries;  or  if  the  aggregate  annual  premiums  under  all  such 
contracts  purchased  in  the  name  of  such  individual  for  any  taxable 
year  exceed  $1,500. 

"(c)  Accounts  Established  by  Employers  and  Certain  Asso- 
ciations of  Employees. — A  trust  created  or  organized  in  the  United 
States  by  an  employer  for  the  exclusive  benefit  of  his  employees  or 
their  beneficiaries,  or  by  an  association  of  employees  (which  may 
include  employees  within  the  meaning  of  section  401(c)  (1))  for  the  26  use  401. 
exclusive  benefit  of  its  members  or  their  beneficiaries,  shall  be  treated 
as  an  individual  retirement  account  (described  in  subsection  (a)), 
but  only  if  the  written  governing  instrument  creating  the  trust  meets 
the  following  requirements: 

"(1)  The  trust  satisfies  the  requirements  of  paragraphs  (1) 
through  (7)  of  subsection  (a). 

"(2)  There  is  a  separate  accounting  for  the  interest  of  each 
employee  or  member. 
The  assets  of  the  trust  may  be  held  in  a  common  fund  for  the  account 
of  all  individuals  who  have  an  interest  in  the  trust. 
"(d)  Tax  Treatment  of  Distributions. — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, any  amount  paid  or  distributed  out  of  an  individual 
retirement  account  or  under  an  individual  retirement  annuity 
shall  be  included  in  gross  income  by  the  payee  or  distributee,  as 
the  case  may  be,  for  the  taxable  year  in  which  the  payment  or  dis- 
tribution is  received.  The  basis  of  any  person  in  such  an  account 
or  annuity  is  zero. 

"(2)  Distributions  of  annuity  contracts. — Paragraph  (1) 
does  not  apply  to  any  annuity  contract  which  meets  the  require- 
ments of  paragraphs  (1),  (3),  (4),  and  (5)  of  subsection  (b) 
and  which  is  distributed  from  an  individual  retirement  account. 
Section  72  applies  to  any  such  annuity  contract,  and  for  pur-  26  use  72. 
poses  of  section  72  the  investment  in  such  contract  is  zero. 

"(3)  Rollover  contribution. — An  amount  is  described  in  this 
paragraph  as  a  rollover  contribution  if  it  meets  the  require- 
ments of  subparagraphs  (A)  and  (B). 

"(A)  In  general. — Paragraph  (1)  does  not  apply  to  any 

amount  paid  or  distributed  out  of  an  individual  retirement 

account  or  individual  retirement  annuity  to  the  individual 

for  whose  benefit  the  account  or  annuity  is  maintained  if — 

"(i)  the  entire  amount  received    (including  money 

and   any   other  property)    is  paid   into   an   individual 

retirement   account   or   individual   retirement   annuity 

(other  than  an  endowment  contract)  or  retirement  bond 
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for  the  benefit  of  such  individual  not  later  than  the 
60th  day  after  the  day  on  which  he  receives  the  payment 
or  distribution;  or 

"  (ii)  the  entire  amount  received  (including  money  and 
any  other  property)  represents  the  entire  amount  in  the 
account  or  the  entire  value  of  the  annuity  and  no  amount 
in  the  account  and  no  part  of  the  value  of  the  annuity 
is  attributable  to  any  source  other  than  a  rollover  con- 
tribution from  an  employees'  trust  described  in  section 
26  use  401.  401(a)  which  is  exempt  from  tax  under  section  501(a) 

(other  than  a  trust  forming  part  of  a  plan  under  which 
the  individual  was  an  employee  within  the  meaning  of 
section  401  (c)(1)  at  the  time  contributions  were  made  on 
his  behalf  under  the  plan),  or  an  annuity  plan  described 
in  section  403(a)    (other  than  a  plan  under  which  the 
individual  was  an  employee  within  the  meaning  of  sec- 
tion 401(c)(1)  at  the  time  contributions  were  made  on 
his  behalf  under  the  plan)   and  any  earnings  on  such 
sums  and  the  entire  amount  thereof  is  paid  into  another 
such  trust  ( for  the  benefit  of  such  individual )  or  annuity 
plan  not  later  than  the  60th  day  on  which  he  receives 
the  payment  or  distribution. 
"(B)  Limitation. — This  paragraph  does  not  apply  to  any 
amount  described  in  subparagraph   (A)(i)   received  by  an 
individual  from  an  individual  retirement  account  or  individ- 
ual retirement  annuity  if  at  any  time  during  the  3-year  period 
ending  on  the  day  of  such  receipt  such  individual  received 
any  other  amount  described  in  that  subparagraph  from  an 
individual  retirement  account,  individual  retirement  annuity, 
or  a  retirement  bond  which  was  not  includible  in  his  gross 
income  because  of  the  application  of  this  paragraph. 
"(4)  Excess   contributions   returned  before  due   date  or 
return. — Paragraph  (1)  does  not  apply  to  the  distribution  of 
any  contribution  paid  during  a  taxable  year  to  an  individual 
retirement  account  or  for  an  individual  retirement  annuity  to  the 
extent  that  such  contribution  exceeds  the  amount  allowable  as  a 
Ant£,  p.  958.  deduction  under  section  219  if — 

"(A)  such  distribution  is  received  on  or  before  the  day 
prescribed  by  law  (including  extensions  of  time)  for  filing 
such  individual's  return  for  such  taxable  year, 

"(B)  no  deduction  is  allowed  under  section  219  with 
respect  to  such  excess  contribution,  and 

"(C)  such  distribution  is  accompanied  by  the  amount  of 
net  income  attributable  to  such  excess  contribution. 
Any  net  income  described  in  subparagraph  (C)  shall  be  included 
in  the  gross  income  of  the  individual  for  the  taxable  year  in  which 
received. 

"(5)  Transfer  of  account  incident  to  divorce. — The  trans- 
fer of  an  individual's  interest  in  an  individual  retirement  account, 
individual  retirement  annuity,  or  retirement  bond  to  his  former 
spouse  under  a  divorce  decree  or  under  a  written  instrument  in- 
cident to  such  divorce  is  not  to  be  considered  a  taxable  transfer 
made  by  such  individual  notwithstanding  any  other  provision 
of  this  subtitle,  and  such  interest  at  the  time  of  the  transfer  is  to 
be  treated  as  an  individual  retirement  account  of  such  spouse,  and 
not  of  such  individual.  Thereafter  such  account,  annuity,  or  bond 
for  purposes  of  this  subtitle  is  to  be  treated  as  maintained  for  the 
benefit  of  such  spouse. 
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(e)  Tax  Treatment  of  Accounts  and  Annuities. — 

"(1)  Exemption  from  tax. — Any  individual  retirement  ac- 
count is  exempt  from  taxation  under  this  subtitle  unless  such 
account  has  ceased  to  be  an  individual  retirement  account  by  rea- 
son of  paragraph  (2)  or  (3).  Notwithstanding  the  preceding 
sentence,  any  such  account  is  subject  to  the  taxes  imposed  by 
section  511  (relating  to  imposition  of  tax  on  unrelated  business  26  use  511. 
income  of  charitable,  etc.  organizations) . 
"(2)  Loss  of  exemption  of  account  where  employee  engages 

IN  prohibited  transaction. 

"(A)  In  general — If,  during  any  taxable  year  of  the  in- 
dividual for  whose  benefit  any  individual  retirement  account 
is  established,  that  individual  or  his  beneficiary  engages  in 
any  transaction  prohibited  by  section  4975  with  respect  to  Post,  p.  971. 
such  account,  such  account  ceases  to  be  an  individual  retire- 
ment account  as  of  the  first  day  of  such  taxable  year.  For 
purposes  of  this  paragraph — 

"(i)  the  individual  for  whose  benefit  any  account  was 

established  is  treated  as  the  creator  of  such  account,  and 

"(ii)  the  separate  account  for  any  individual  within 

an    individual    retirement    account    maintained    by    an 

employer  or  association  of  employees  is  treated  as  a 

separate  individual  retirement  account. 

"(B)  Account  treated  as  distributing  all  its  assets. — 

In  any  case  in  which  any  account  ceases  to  be  an  individual 

retirement  account  by  reason  of  subparagraph   (A)   as  of 

the  first  day  of  any  taxable  year,  paragraph  (1)  of  subsection 

(d)  applies  as  if  there  were  a  distribution  on  such  first  day 

in  an  amount  equal  to  the  fair  market  value  (on  such  first 

day)  of  all  assets  in  the  account  (on  such  first  day). 

"(3)  Effect  of  borrowing  on  annuity  contract. — If  during 

any  taxable  year  the  owner  of  an  individual  retirement  annuity 

borrows  any  money  under  or  by  use  of  such  contract,  the  contract 

ceases  to  be  an  individual  retirement  annuity  as  of  the  first  day 

of  such  taxable  year.  Such  owner  shall  include  in  gross  income 

for  such  year  an  amount  equal  to  the  fair  market  value  of  such 

contract  as  of  such  first  day. 

"(4)  Effect  of  pledging  account  as  security. — If,  during 
any  taxable  year  of  the  individual  for  whose  benefit  an  individual 
retirement  account  is  established,  that  individual  uses  the  account 
or  any  portion  thereof  as  security  for  a  loan,  the  portion  so  used 
is  treated  as  distributed  to  that  individual. 

"  (5)  Purchase  of  endowment  contract  by  individual  retire- 
ment account. — If  the  assets  of  an  individual  retirement  account 
or  any  part  of  such  assets  are  used  to  purchase  an  endowment 
contract  for  the  benefit  of  the  individual  for  whose  benefit  the 
account  is  established — 

"(A)  to  the  extent  that  the  amount  of  the  assets  involved 
in  the  purchase  are  not  attributable  to  the  purchase  of  life 
insurance,  the  purchase  is  treated  as  a  rollover  contribution 
described  in  subsection   (d)(3),  and 

"(B)  to  the  extent  that  the  amount  of  the  assets  involved 
in  the  purchase  are  attributable  to  the  purchase  of  life,  health, 
accident,  or  other  insurance,  such  amounts  are  treated  as 
distributed  to  that  individual  (but  the  provisions  of  subsec- 
tion  (f)  do  not  apply). 

"(6)  COMMINGLINC  INDIVIDUAL  RETIREMENT  ACCOUNT  AMOUNTS 
IN     CERTAIN     COMMON     TRUST     FUNDS     AND     COMMON     INVESTMENT 

funds. — Anv  common  trust  fund  or  common  investment  fund  of 
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individual  retirement  account  assets  which  is  exempt  from  taxa- 
tion under  this  subtitle  does  not  cease  to  be  exempt  on  account 
of  the  participation  or  inclusion  of  assets  of  a  trust  exempt  from 
26  use  501,  taxation  under  section  501  (a)  which  is  described  in  section  401  (a). 

401.  "(f)   Additional  Tax  ox  Certain  Amounts  Included  in  I 

Income  Before  Age  591-2 — 

"(1)  Early  distributions  from  an  individual  retirement 
account,  etc. — If  a  distribution  from  an  individual  retirement 
account  or  under  an  individual  retirement  annuity  to  the  indi- 
vidual for  whose  benefit  such  account  or  annuity  was  established 
is  made  before  such  individual  attains  age  59i2.  his  tax  under 
this  chapter  for  the  taxable  year  in  which  such  distribution  is 
received  shall  be  increased  by  an  amount  equal  to  10  percent  of 
the  amount  of  the  distribution  which  is  includible  in  his  gross 
income  for  such  taxable  year. 

"(2)  Disqualification  cases. — If  an  amount  is  includible  in 
gross  income  for  a  taxable  year  under  subsection  (e)  and  the  tax- 
paver  has  not  attained  age  59!2  before  the  beginning  of  such  tax- 
able year,  his  tax  under  this  chapter  for  such  taxable  year  shall 
be  increased  bv  an  amount  equal  to  10  percent  of  such  amount  so 
required  to  be  included  in  his  gross  income. 

'•(3)  Disabilttt  cases. — Paragraphs  <1)  and  (2)  do  not  apply 
if  the  amount  paid  or  distributed,  or  the  disqualification  of  the 
account  or  annuity  under  subsection  i  e) .  is  attributable  to  the  tax- 
paver  becoming  disabled  within  the  meaning  of  section  72(m) 
(7). 
"(g)  Community  Property  Laws. — This  section  shall  be  applied 
without  regard  to  any  community  property  law?. 

'"(h)  Custodial  Accounts. — For  purposes  of  this  section,  a  cus- 
todial account  shall  be  treated  as  a  trust  if  the  assets  of  such  account 
are  held  by  a  bank  (  as  defined  in  section  401(d)  (1))  or  another  person 
who  demonstrates,  to  the  satisfaction  of  the  Secretary  or  his  delegate, 
that  the  manner  in  which  he  will  administer  the  account  will  be  con- 
sistent with  the  requirements  of  this  section,  and  if  the  custodial 
account  would,  except  for  the  fact  that  it  is  not  a  trust,  constitute  an 
individual  retirement  account  described  in  subsection  u'l.  For  pur- 
poses of  this  title,  in  the  case  of  a  custodial  account  treated  as  a  trust 
by  reason  of  the  preceding  sentence,  the  custodian  of  such  account  shall 
be  treated  as  the  trustee  thereof. 

"(i)  Reports. — The  trustee  of  an  individual  retirement  account  and 
the  issuer  of  an  endowment  contract  described  in  subsection  (b)  or  an 
individual  retirement  annuity  shall  make  such  reports  regarding  such 
account,  contract,  or  annuity  to  the  Secretary  or  his  delegate  and  to 
the  individuals  for  whom  the  account,  contract,  or  annuity  is.  or  is 
to  be,  maintained  with  respect  to  contributions,  distributions,  and  such 
other  matters  as  the  Secretary  or  his  delegate  may  require  under 
regulations.  The  reports  required  by  this  subsection  shall  be  fTed  at 
such  time  and  in  such  manner  and  furnished  to  such  individuals  at 
such  time  and  in  such  manner  as  may  be  required  by  those  regulations. 
B(j)  Cross  References. — 

"(1)  For  tax  on  excess  contributions  in  individual  retirement  accounts 
or  annuities,  see  section  4973. 

"(2)  For  tax  on  certain  accumulations  in  individual  retirement 
accounts  or  annuities,  see  section  4974." 

(c)   Retirement  Bonds. — Subpart  A  of  part  I  of  subchapter  D  of 

chapter  1  ( relating  to  retirement  plans)  is  amended  by  inserting  after 

Ante,  p.  959.      section  408  the  following  new  section  : 

-SEC.  409.  RETIREMENT  BONDS. 

"f»J   Retirement  Bond. — For  purposes  of  this  section  and  section 

itet  p.  956.      219(a),  the  term  'retirement  bond'  means  a  bond  issued  under  the 
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Second  Liberty  Bond  Act,  as  amended,  which  by  its  terms,  or  by  40  stat.  288. 
regulations  prescribed  by  the  Secretary  or  his  delegate  under  such  31  use  774. 
Act^ 

"(1)  provides  for  payment  of  interest,  or  investment  yield, 
only  on  redemption ; 

"(2)  provides  that  no  interest,  or  investment  yield,  is  payable 
if  the  bond  is  redeemed  within  12  months  after  the  date  of  its 
issuance ; 

"(3)  provides  that  it  ceases  to  bear  interest,  or  provide  invest- 
ment yield  on  the  earlier  of — 

"(A)  the  date  on  which  the  individual  in  whose  name  it  is 
purchased    (hereinafter  in  this  section  referred  to  as  the 
*     'registered  owner')  attains  age  70!/2 ;  or 

"(B)  5  years  after  the  date  on  which  the  registered  owner 
dies,  but  not  later  than  the  date  on  which  he  would  have 
attained  the  age  70^  had  he  lived ; 
"(1)  provides  that,  except  in  the  case  of  a  rollover  contribution 
described   in   subsection    (b)(3)(C)    or   in   section   402(a)  (5),  Post,  p.  991. 
403(a)  (4) ,  or  408(d)  (3)  the  registered  owner  may  not  contribute  Post,  p.  9  69. 
for  the  purchase  of  such  bonds  in  excess  of  $1,500  in  any  taxable  Ante,  p.  959. 
year;  and 

"(5)  is  not  transferable. 
"(b)  Income  Tax  Treatment  or  Bonds. — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, on  the  redemption  of  a  retirement  bond  the  entire  pro- 
ceeds shall  be  included  in  the  gross  income  of  the  taxpayer  entitled 
to  the  proceeds  on  redemption.  If  the  registered  owner  has  not 
tendered  it  for  redemption  before  the  close  of  the  taxable  year  in 
which  he  attains  age  70y2,  such  individual  shall  include  in  his 
gross  income  for  such  taxable  year  the  amount  of  proceeds  he 
would  have  received  if  the  bond  had  been  redeemed  at  age  701^. 
The  provisions  of  section  72  (relating  to  annuities)  and  section  26  use  72. 
1232  (relating  to  bonds  and  other  evidences  of  indebtedness)  shall 
not  apply  to  a  retirement  bond. 

"  (2)  Basis. — The  basis  of  a  retirement  bond  is  zero. 
"(3)  Exceptions. — 

"(A)   Redemption  within  12  months. — If  a  retirement 
bond  is  redeemed  within  12  months  after  the  date  of  its  issu- 
ance, the  proceeds  are  excluded  from  gross  income  if  no 
deduction  is  allowed  under  section  219  on  account  of  the  Ante,  p.  958. 
purchase  of  such  bond. 

"(B)  Redemption  after  age  70  j. — If  a  retirement  bond  is 
redeemed  after  the  close  of  the  taxable  year  in  which  the 
registered  owner  attains  age  70y2i  the  proceeds  from  the 
redemption  of  the  bond  are  excluded  from  the  gross  income 
of  the  registered  owner  to  the  extent  that  such  proceeds  were 
includible  in  his  gross  income  for  such  taxable  year. 

"(C)  Rollover  into  an  individual  retirement  account 
or  annuity  or  a  qualified  plan. — If  a  retirement  bond  is 
redeemed  at  any  time  before  the  close  of  the  taxable  year  in 
which  the  registered  owner  attains  age  70V2->  and  the  reg- 
istered owner  transfers  the  entire  amount  of  the  proceeds 
from  the  redemption  of  the  bond  to  an  individual  retirement 
account  described  in  section  408 Ca)  or  to  an  individual  retire-  Ante,  p.  959. 
ment  annuity  described  in  section  408(b)  (other  than  an 
endowment  contract)  which  is  maintained  for  the  benefit  of 
the  registered  owner  of  the  bond,  or  to  an  employees'  trust 
described  in  section  401(a)  which  is  exempt  from  tax  under  26  use  401. 
section  501  (a) ,  or  an  annuity  plan  described  in  section  403 (a) 
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for  the  benefit  of  the  registered  owner,  on  or  before  the  60th 

day  after  the  day  on  which  lie  received  the  proceeds  of  such 

redemption,  then  the  proceeds  shall  be  excluded  from  gross 

income  and  the  transfer  shall  be  treated  as  a  rollover  contribu- 

26  use  403,  tion  described  in  section  403(d)  (3).  This  subparagraph  does 

not  apply  in  the  case  of  a  transfer  to  such  an  employees'  trust 

or  such  an  annuity  plan  unless  no  part  of  the  value  of  such 

proceeds  is  attributable  to  any  source  other  than  a  rollover 

contribution  from  such  an  employees'  trust  or  annuity  plan 

(other  than  an  annuity  plan  or  ;i  trust  forming  part  of  a  plan 

under  which  the  individual   was  an  employee   within  the 

meaning  of  section  401(c)  (1)  at  the  time  contributions  were 

made  on  his  behalf  under  the  plan) . 

"(c)  Additional  Tax  on  Certain  Redemptions  Before  Age  59^4. — 

"(1)    Early  redemption  of  bond. — If  a  retirement  bond  is 

redeemed  by  the  registered  owner  before  he  attains  age  59y2,  his 

tax  under  this  chapter  for  the  taxable  year  in  which  the  bond  is 

redeemed  shall  be  increased  by  an  amount  equal  to  10  percent  of 

the  amount  of  the  proceeds  of  the  redemption  includible  in  his 

gross  income  for  the  taxable  year. 

"(2)  Disability  cases. — Paragraph  (1)  does  not  apply  for  any 
taxable  year  during  which  the  retirement  bond  is  redeemed  if,  for 
that  taxable  year,  the  registered  owner  is  disabled  within  the 
26  use  72.  meaning  of  section  72  (m)  (7). 

"(3)  Redemption  within  one  year. — Paragraph  (1)  does  not 

apply  if  the  registered  owner  tenders  the  bond  for  redemption 

within  12  months  after  the  date  of  its  issuance.". 

(d)  Excise  Tax  on  Excess  Contributions. — Chapter  43  (relating 

to  qualified  pension,  etc.,  plans)  is  amended  by  inserting  after  section 

Ante,  p.  955.4972  the  following  new  section : 

"SEC.  4973.  TAX  ON  EXCESS  CONTRIBUTIONS  TO  INDIVIDUAL  RETIRE- 
MENT ACCOUNTS,  CERTAIN  SECTION  403(b)  CONTRACTS, 
CERTAIN   INDIVIDUAL   RETIREMENT   ANNUITIES,   AND 
CERTAIN  RETIREMENT  BONDS. 
"  (a)  Tax  Imposed. — In  the  case  of — 

"(1)   an  individual  retirement  account   (within  the  meaning 
Ante,  p.  959.         of  section  408(a) ), 

"(2)  an  individual  retirement  annuity  (within  the  meaning  of 
section  408(b))',  a  custodial  account  treated  as  an  annuity  con- 
Ante,  p.  940.        tract  under  section  403(b)  (7)  (A)  (relating  to  custodial  accounts 

for  regulated  investment  company  stock) ,  or 
Ante,  p.  964.  "(3)  a  retirement  bond  (within  the  meaning  of  section  409), 

established  for  the  benefit  of  any  individual,  there  is  imposed  for 
each  taxable  year  a  tax  in  an  amount  equal  to  6  percent  of  the 
amount  of  the  excess  contributions  to  such  individual's  accounts, 
annuities,  or  bonds  (determined  as  of  the  close  of  the  taxable 
year).  The  amount  of  such  tax  for  any  taxable  year  shall  not 
exceed  6  percent  of  the  value  of  the  account,  annuity,  or  bond 
(determined  as  of  the  close  of  the  taxable  year).  In  the  case  of  an 
endowment  contract  described  in  section  408(b),  the  tax  imposed 
by  this  section  does  not  apply  to  any  amount  allocable  to  life, 
health,  accident,  or  other  insurance  under  such  contract.  The  tax 
imposed  by  this  subsection  shall  be  paid  by  such  individual. 
"(b)  Excess  Contributions. — For  purposes  of  this  section,  in  the 
case  of  individual  retirement  accounts,  individual  retirement  annui- 
ties, or  bonds,  the  term  'excess  contributions'  means  the  sum  of — 
"(1)  the  excess  (if  any)  of — 
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"(A)  the  amount  contributed  for  the  taxable  year  to  the 
accounts  or  for  the  annuities  or  bonds  (other  than  a  rollover 
contribution  described  in  section  402(a)  (5).  403(a)  (4),  408   Post,  pp.  991, 
(d)(3)), or 409(b)(3)(C), over  969;  Ante,  pp. 

"(B)  the  amount  allowable  as  a  deduction  under  section    959»  964# 
219  for  such  contributions,  and 
"(2)  the  amount  determined  under  this  subsection  for  the  pre- 
ceding taxable  year,  reduced  by  the  excess  (if  any)  of  the  maxi- 
mum amount  allowable  as  a  deduction  under  section  219  for  the    Anxe.,  p.  958. 
taxable  year  over  the  amount  contributed  to  the  accounts  or  for 
the  annuities  or  bonds  for  the  taxable  year  and  reduced  by  the 
sum  of  the  distributions  out  of  the  account  (for  all  prior  taxable 
years)  which  were  included  in  the  gross  income  of  the  payee  under 
section  408(d)  (1).  For  purposes  of  this  paragraph,  any  contribu- 
tion which  is  distributed  out  of  the  individual  retirement  account, 
individual  retirement  annuity,  or  bond  in  a  distribution  to  which 
section  408(d)(4)    applies  shall  be  treated  as  an  amount  not 
contributed. 
"(c)  Section  403(b)  Contracts. — For  purposes  of  this  section,  in    "Excess  con- 
the  case  of  a  custodial  account  referred  to  in  subsection  (a)  (3),  the    tri  but  ions." 
term  'excess  contributions'  means  the  sum  of — 

"(1)  the  excess  (if  any)  of  the  amount  contributed  for  the  tax- 
able year  to  such  account,  over  the  lesser  of  the  amount  excludable 
from  gross  income  under  section  403(b)  or  the  amount  permitted    26  use  403. 
to  be  contributed  under  the  limitations  contained  in  section  415    Post,  p.  979. 
(or  under  whichever  such  section  is  applicable,  if  only  one  is 
applicable),  and 

"(2)  the  amount  determined  under  this  subsection  for  the  pre- 
ceding taxable  year,  reduced  by — 

"(A)  the  excess  (if  any)  of  the  lesser  of  (i)  the  amount 
excludable  from  gross  income  under  section  403(b)  or  (ii)  the 
amountfpermitted  to  be  contributed  under  the  limitations  con- 
tained in  section  415  over  the  amount  contributed  to  the 
account  for  the  taxable  year  (or  under  whichever  such  section 
is  applicable,  if  only  one  is  applicable) ,  and 

"(B)  the  sum  of  the  distributions  out  of  the  account  (for 
all  prior  taxable  years)  which  are  included  in  gross  income 
under  section  72(e)." 

(e)  Excise  Tax  on   Excessive  Accumulations. — Chapter  43  is 

amended  by  inserting  after  section  4973  the  following  new  section :         Ante,  p.  966. 
"SEC.  4974.  EXCISE  TAX  ON  CERTAIN  ACCUMULATIONS  IN  INDIVIDUAL 
RETIREMENT  ACCOUNTS  OR  ANNUITIES. 

"  ( a )  Imposition  of  Tax. — If,  in  the  case  of  an  individual  retirement 
account  or  individual  retirement  annuity,  the  amount  distributed  dur- 
ing the  taxable  year  of  the  payee  is  less  than  the  minimum  amount 
required  to  be  distributed  under  section  408(a)  (6)  or  (7),  or  408(b)  Ante,  p.  959. 
(3)  or  (4)  during  such  year,  there  is  imposed  a  tax  equal  to  50  percent 
of  the  amount  by  which  the  minimum  amount  required  to  be  distrib- 
uted during  such  year  exceeds  the  amount  actually  distributed  during 
the  year.  The  tax  imposed  by  this  section  shall  be  paid  by  such  payee. 

"(b)  Regulations. — For  purposes  of  this  section,  the  minimum 
amount  required  to  be  distributed  during  a  taxable  year  under  section 
408(a)  (6)  or  (7)  or  408(b)  (3)  or  (4)  shall  be  determined  under 
regulations  prescribed  by  the  Secretary  or  his  delegate.''. 

(f)  Penalty  for  Failure  To  Provide  Reports  on  Individual 
Retirement  Accounts. — Subchapter  B  of  chapter  68    (relating  to     Ante,  p.  946. 
assessable  penalties)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  section : 
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"SEC  6693.  FAILURE  TO  PROVIDE  REPORTS  ON  INDIVIDUAL  RETIRE- 
MENT ACCOUNTS  OR  ANNUITIES. 

Penalty.  "(a)  The  person  required  by  section  408(i)  to  file  a  report  regarding 

Ante,  p.  959.      an  individual  retirement  account  or  individual  retirement  annuity  at 
the  time  and  in  the  manner  required  by  section  408 (i)  shall  pay  a 
penalty  of  $10  for  each  failure  unless  it  is  shown  that  such  failure  is 
due  to  reasonable  cause. 
"(b)   Deficiency  Procedures  Not  To  Apply. — Subchapter  B  of 
26  use  6211.        chapter  63  (relating  to  deficiency  procedures  for  income,  estate,  gift, 
and  certain  excise  taxes)  does  not  apply  to  the  assessment  or  collection 
of  any  penalty  imposed  by  subsection  (a) .". 
(g)  Conforming  Amendments. — 
26  use  37.  (1)  Section     37(c)(1)      (defining     retirement     income)      is 

amended — 

( A )  by  striking  out  "and"  at  the  end  of  subparagraph  ( D ) , 

(B)  by  adding  at  the  end  of  subparagraph  (E)  the  fol- 
lowing :  "retirement  bonds  described  in  section  409,  and'',  and 

(C)  by  adding  at  the  end  thereof  the  following  new  para- 
graph: 

"(F)  an  individual  retirement  account  described  in 
section  408(a)  or  an  individual  retirement  annuity 
described  in  section  408(b),  or". 

(2)  The  second  sentence  of  section  46(a)  (3)  and  the  second  sen- 
tence of  section  50A(a)  (3),  as  each  is  amended  by  sections  2001 
(g)(2)(B)  and  2005(c)(4)  of  this  Act,  are  each  amended  by 
inserting  after  "owner-employees),"  the  following:  "section  408 
(e)  (relating  to  additional  tax  on  income  from  certain  retirement 
accounts),". 

(3)  The  third  sentence  of  section  901(a),  as  amended  by  sec- 
tion 2005(c)  (5)  of  this  Act,  is  amended  by  inserting  "against  the 
tax  imposed  for  the  taxable  year  by  section  408(f)  (relating  to 
additional  tax  on  income  from  certain  retirement  accounts)," 
before  "against  the  tax  imposed  by  section  531". 

(4)  Subparagraph  (A)  of  section  56(a)  (2)  and  paragraph  (1) 
of  section  56(c)  are  each  amended  by  striking  out  "531"  and 
inserting  in  lieu  thereof  "408(f),  531,". 

(5)  Section  402(a)  (relating  to  taxability  of  beneficiary  of 
exempt  trust),  as  amended  by  section  2005(c)(2)  of  this  Act, 
is  amended  by  inserting  after  paragraph  (5)  the  following  new 
paragraph : 

"(5)  Rollover  amounts. — In  the  case  of  an  employees'  trust 
described  in  section  401(a)  which  is  exempt  from  tax  under  sec- 
tion 501  (a),  if— 

"(A)  the  balance  to  the  credit  of  an  employee  is  paid  to 
him  on  one  or  more  distributions  which  constitute  a  lump 
sum  distribution  within  the  meaning  of  subsection  (e)  (4)  (A) 
(determined  without  reference  to  subsection  (e)  (4)  (B) ), 

"(B)  (i)  the  employee  transfers  all  the  property  he 
receives  in  such  distribution  to  an  individual  retirement 
account  described  in  section  408(a),  an  individual  retirement 
annuity  described  in  section  408(b)  (other  than  an  endow- 
ment contract) ,  or  a  retirement  bond  described  in  section  409, 
on  or  before  the  60th  day  after  the  day  on  which  he  received 
such  property,  to  the  extent  the  fair  market  value  of  such 
property  exceeds  the  amount  referred  to  in  subsection  (e)  (4) 
(D)(i),or 

"(ii)  the  employee  transfers  all  the  property  he  receives 
in  such  distribution  to  an  employees'  trust  described  in  sec- 
tion 401(a)  which  is  exempt  from  tax  under  section  501(a), 
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or  to  an  annuity  plan  described  in  section  403(a)  on  or  before    26  usu  403. 
the  60th  day  after  the  day  on  which  he  received  such  prop- 
erty, to  the  extent  the  fair  market  value  of  such  property 
exceeds  the  amount  referred  to  in  subsection  (e)  (4)  (D)  (i), 
and 

"(C)  the  amount  so  transferred  consists  of  the  property 
(other  than  money)  distributed,  to  the  extent  that  the  fair 
market  value  of  such  property  does  not  exceed  the  amount 
required  to  be  transferred  pursuant  to  subparagraph  (B), 
then  such  distributions  are  not  includible  in  gross  income  for  the 
year  in  which  paid.  For  purposes  of  this  title,  a  transfer  described 
in  subparagraph  (B)  (i)  shall  be  treated  as  a  rollover  contribu- 
tion as  described  in  section  408(d)(3).  Subparagraph  (B)  (ii)    Ante,  p.  959. 
does  not  apply  in  the  case  of  a  transfer  to  an  employees'  trust,  or 
annuity  plan  if  any  part  of  the  lump  sum  distribution  described 
in  subparagraph  (A)  is  attributable  to  a  trust  forming  part  of  a 
plan  under  which  the  employee  was  an  employee  within  the  mean- 
ing of  section  401(c)  (1)  at  the  time  contributions  were  made  on 
his  behalf  under  the  plan." 

(6)  Section  403(a)  (relating  to  taxation  of  employee  annui- 
ties) is  amended  by  adding  after  paragraph  (3)  the  following 
new  paragraph : 

"(4)  Rollover  amounts. — In  the  case  of  an  employee  annuity 
described  in  403 (a) ,  if — 

"(A)  the  balance  to  the  credit  of  an  employee  is  paid  to 
him  in  one  or  more  distributions  which  constitute  a  lump  sum 
distribution  within  the  meaning  of  section  402(e)(4)(A)     Ante,  p.  953, 
determined  without  reference  to  section  402(e)  (4)  (B), 

"(B)  (i)  the  employee  transfers  all  the  property 
he  receives  in  such  distribution  to  an  individual  account 
described  in  section  408(a),  an  individual  retirement  annuit} 
described  in  section  408(b)  (other  than  an  endowment 
contract),  or  a  retirement  bond  described  in  section  409,  on 
or  before  the  60th  day  after  the  day  on  which  he  received 
such  property  to  the  extent  the  fair  market  value  of  such 
property  exceeds  the  amount  referred  to  in  section 
402(c)  (4)  (D)(i),or 

"(ii)  the  employee  transfers  all  the  property  he  receives 
in  such  distribution  to  an  employees'  trust  described  in 
section  401(a)  which  is  exempt  from  tax  under  section 
501(a),  or  to  an  annuity  plan  described  in  subsection  (a)  on 
or  before  (he  60th  day  after  the  day  on  which  he  received 
such  property  to  the  extent  the  fair  market  value  of  such 
property  exceeds  the  amount  referred  to  in  section 
402(e)  (4)  (D)(i),  and 

"(C)  the  amount  so  transferred  consists  of  the  property 

distributed  to  the  extent  that  the  fair  market  value  of  such 

property    does    not    exceed    the    amount    required    to    be 

transforred  pursuant  to  subparagraph  (B), 

then   such   distribution   is   not   includible   in   gross   income   for 

the  year  in  which  paid.  For  purposes  of  this  title,  a  transfer 

described  in  subparagraph  (B)(i)  shall  be  treated  as  a  rollover 

contribution  described  in  section  408(d)  (3). 

Subparagraph  (B)  (ii)  does  not  apply  in  the  case  of  a  transfer  to 
an  employees'  trust,  or  annuity  plan  if  any  part  of  the  lump  sum 
distribution  described  in  subparagraph  (A)  is  attributable  to  an 
annuity  plan  under  which  the  employee  was  an  employee  within 
the  meaning  of  section  401(c)  (1)  at  the  time  contributions  were 
made  on  his  behalf  under  the  plan.". 
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26  usc  3401,  (7)  Section  3401(a)  (12)    (relating  to  exemption  from  collec- 

tion of  income  tax  at  source  on  certain  wages)   is  amended  by 
adding  at  the  end  thereof  the  following  new  subparagraph  : 
Ante,  p.  958.  "(D)  for  a  payment  described  in  section  210(a)  if.  at  the 

time  of  such  payment,  it   is  reasonable  to  believe  that  the 
employee  will  be  entitled  to  a  deduction  under  such  section 
for  payment ;  or". 
26  usc  6047.  (8)   Section  6047  (relating  to  information  relating  to  certain 

trusts  and  annuity   and   bond   purchase   plans)    is  amended   by 
redesignating  subsection  (d)  as  subsection  (e)  and  by  inserting 
after  subsection  (c)  the  following  new  subsection  : 
"(d)  Other  Programs. — To  the  extent  provided  by  regulations 
prescribed  by  the  Secretary  or  his  delegate,  the  provisions  of  this 
section  apply  with  respect  to  any  payment  described  in  section  219|  a) 
Ante,  p.  959.     and  to  transactions  of  any  trust  described  in  section  408(a)  or  under 

an  individual  retirement  annuity  descril>ed  in  section  408(b).". 
Pension  plan  (9)   Section  805(d)  (i)    (relating  to  definition  of  pension  plan 

n^D^oAc  reserves)  is  amended  by  striking  out  "or"  at  the  end  of  subpara- 

graph (0).  by  striking  out  "foregoing."'  at  the  end  of  subpara- 
graph (D)  and  inserting  in  lieu  thereof  "foregoing1;  or",  and  by 
adding  at  the  end  thereof  the  following  new  subparagraph  : 

"(E)  purchased  under  contracts  entered  into  with  trusts 
which  (at  the  time  the  contracts  were  entered  into)  were  indi- 
vidual retirement  accounts  described  in  section  408(a)  or 
under  contracts  entered  into  with  individual  retirement  annu- 
ities described  in  section  408(b) ." 

(10)  Section  72  (relating to  annuities)  is  amended — 

(A)  by  inserting  after  "501(a)"  in  subsection  (m)  (4)  (A) 
",  an  individual  retirement  amount  described  in  section 
408(a),  an  individual  retirement  annuity  described  in  sec- 
tion 408(b)". 

(B)  by  striking  out  at  the  end  of  subsection  (m)  (f>)  "401 
(c)  (3)"  and  inserting  in  lieu  thereof  "401  (c)  (3)  and  includes 
an  individual  for  whose  benefit  an  individual  retirement 
account  or  annuity  described  in  section  408  (a)  or  (b)  is 
maintained". 

(11)  Section  801(g)(7)  (relating  to  basis  of  assets  held  for 
qualified  pension  plan  contracts)  is  amended  bv  striking  out  "or 
(D) "  and  inserting  in  lieu  thereof  "(D) .  or  (E)*. 

(h)  Clerical  Amendments. — 

(1)  The  table  of  sections  for  part  VTT  of  subchapter  B  of  chap- 
ter 1  is  amended  by  striking  out  the  item  relating  to  section  219 
and  inserting  in  lieu  thereof  the  following : 

"Sec.  219.  Retirement  savings. 
"See.  220.  Cross  references.". 

(2)  The  table  of  sections  for  subpart  A  of  part  T  of  subchap- 
ter I)  of  chapter  1  is  amended  by  adding  at  the  end  thereof  the 
following : 

"Sec.  408.   Individual  retirement  accounts. 
"Sec.  409.   Retirement  bonds.". 

(3)  The  table  of  sections  for  chapter  43  is  amended  bv  inserting 
after  the  item  relating  to  section  4072  the  following  new  items: 

"Sec.  4973.  Tax  on  excess  contributions  to  individual  retirement 
accounts,  certain  -403(b)  contracts,  certain  individual 
retirement  annuities,  and  certain  retirement  bonds. 

"Sec.  4974.  Tax  on  certain  accumulations  in  individual  retirement 
accounts. 

"Sec.  4975.  Tax  on  prohibited  transactions.". 
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(4)  The  table  of  sections  for  subchapter  B  of  chapter  68  is 
amended  by  adding  at  the  end  thereof  the  following  new  item : 

"Sec.  6693.  Failure     to    provide    reports    on     individual    retirement 
accounts  or  annuities.". 

(i)  Effective  Dates. — 

(1)  The  amendments  made  by  subsections  (a),  (b),  and  (c)  26  use  219 
apply  to  taxable  years  beginning  after  December  31, 1974.  note, 

(2)  The  amendments  made  by  subsections  (d)  through  (h)  26  use  4973 
except  subsection  (g)  (5)  and  (6)  shall  take  effect  on  January  1,  note. 
1975. 

(3)  The  amendments  made  by  subsection    (g)  (5)    and    (6)  26  use  402 
shall  apply  on  and  after  the  date  of  enactment  of  this  Act  with  note. 
respect  to  contributions  to  an  employees'  trust  described  in  section 

401(a)  of  the  Internal  Revenue  Code  of  1954  which  is  exempt 
from  tax  under  section  501(a)  of  such  Code  or  an  annuity  plan 
described  in  section  403  (a)  of  such  Code. 
SEC.  2003.  PROHIBITED  TRANSACTIONS. 

(a)  Excise  Tax  on  Prohibited  Transactions. — Chapter  43  (relat-   Ante,  p.  967. 
ing  to  qualified  pension,  etc.,  plans)  is  amended  by  adding  after  section 
4974  the  following  new  section : 
"SEC.  4975.  TAX  ON  PROHIBITED  TRANSACTIONS. 

"(a)  Initial  Taxes  on  Disqualified  Person. — There  is  hereby 
imposed  a  tax  on  each  prohibited  transaction.  The  rate  of  tax  shall  be 
equal  to  5  percent  of  the  amount  involved  with  respect  to  the  prohib- 
ited transaction  for  each  year  (or  part  thereof)  in  the  taxable  period. 
The  tax  imposed  by  this  subsection  shall  be  paid  by  any  disqualified 
person  who  participates  in  the  prohibited  transaction  (other  than  a 
fiduciary  acting  only  as  such). 

"(b)  Additional  Taxes  on  Disqualified  Person. — In  any  case  in 
which  an  initial  tax  is  imposed  by  subsection  (a)  on  a  prohibited  trans- 
action and  the  transaction  is  not  corrected  within  the  correction  period, 
there  is  hereby  imposed  a  tax  equal  to  100  percent  of  the  amount 
involved.  The  tax  imposed  by  this  subsection  shall  be  paid  by  any  dis- 
qualified person  who  participated  in  the  prohibited  transaction 
(other  than  a  fiduciary  acting  only  as  such) . 
"(c)  Prohibited  Transaction. — 

"(1)  General  rui-e. — For  purposes  of  this  section,  the  term 
'prohibited  transaction'  means  any  direct  or  indirect — 

"(A)  sale  or  exchange,  or  leasing,  of  any  property  between 
a  plan  and  a  disqualified  person ; 

"  (B)  lending  of  money  or  other  extension  of  credit  between 
a  plan  and  a  disqualified  person ; 

"(C)  furnishing  of  goods,  services,  or  facilities  between 
a  plan  and  a  disqualified  person ; 

"(D)  transfer  to,  or  use  by  or  for  the  benefit  of,  a  disquali- 
fied person  of  the  income  or  assets  of  a  plan  ; 

"(E)  act  by  a  disqualified  person  who  is  a  fiduciary 
whereby  he  deals  with  the  income  or  assets  of  a  plan  in  his 
own  interest  or  for  his  own  account ;  or 

"(F)   receipt  of  any  consideration  for  his  own  personal 
account  by  any  disqualified  person  who  is  a  fiduciary  from  any 
party  dealing  with  the  plan  in  connection  with  a  trans- 
action involving  the  income  or  assets  of  the  plan. 
"(2)  Special  exemption. — The  Secretary  or  his  delegate  shall 
establish  an  exemption  procedure  for  purposes  of  this  subsection. 
Pursuant  to  such  procedure,  he  may  grant  a  conditional  or  uncon- 
ditional exemption  of  any  disqualified  person  or  transaction. 
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orders  of  disqualified  persons  or  transactions,  from  all  or  part  of 
the  restrictions  imposed  by  paragraph  (1)  of  this  subsection. 
Action  under  this  subparagraph  may  be  taken  only  after  con- 
Exemption,  sultation  and  coordination  with  the  Secretary  of  Labor.  The  Sec- 
retary or  his  delegate  may  not  grant  an  exemption  under  this 
paragraph  unless  he  finds  that  such  exemption  is — 

"(A)  administratively  feasible, 

"(B)  in  the  interests  of  the  plan  and  of  its  participants 
and  beneficiaries,  and 

"(C)  protective  of  the  rights  of  participants,  and  bene- 
ficiaries of  the  plan. 
Before  granting  an  exemption  under  this  paragraph,  the  Secre- 
tary or  his  delegate  shall  require  adequate  notice  to  be  given  to 
interested  persons  and  shall  publish  notice  in  the  Federal  Register 
of  the  pendency  of  such  exemption  and  shall  afford  interested  per- 
sons an  opportunity  to  present  views.  No  exemption  may  be 
granted  under  this  paragraph  with  respect  to  a  transaction 
described  in  subparagraph  (E)  or  (F)  of  paragraph  (1)  unless 
the  Secretary  or  his  delegate  affords  an  opportunity  for  a  hearing 
and  makes  a  determination  on  the  record  with  respect  to  the  find- 
ings required  under  subparagraphs  (A),  (B),  and  (C)  of  this 
paragraph,  except  that  in  lieu  of  such  hearing  the  Secretary  or 
his  delegate  may  accept  any  record  made  by  the  Secretary  of  Labor 
with  respect  to  an  application  for  exemption  under  section  408(a) 
of  title  I  of  the  Employee  Retirement  Income  Security  Act  of 

Ante,   p.    883.  1974. 

"(3)  Special  rule  for  individual  retirement  accounts. — An 
individual  for  whose  benefit  an  individual  retirement  account  is 
established  and  his  beneficiaries  shall  be  exempt  for  the  tax 
imposed  by  this  section  with  respect  to  any  transaction  concerning 
such  account  (which  would  otherwise  be  taxable  under  this  sec- 
tion) if,  with  respect  to  such  transaction,  the  account  ceases  to 
be  an  individual  retirement  account  by  reason  of  the  application 
of  section  408(e)  (2)  (A)  or  if  section  408(e)  (4)  applies  to  such 
account. 
"(d)  Exemptions. — The  prohibitions  provided  in  subsection  (c) 
shall  not  apply  to — 

"(1)  any  loan  made  by  the  plan  to  a  disqualified  person  who  is 
a  participant  or  beneficiary  of  the  plan  if  such  loan — 

"(A)  is  available  to  all  such  participants  or  beneficiaries  on 
a  reasonably  equivalent  basis, 

"(B)  is  not  made  available  to  highly  compensated  employ- 
ees, officers,  or  shareholders  in  an  amount  greater  than  the 
amount  made  available  to  other  employees, 

"(C)  is  made  in  accordance  with  specific  provisions  regard- 
ing such  loans  set  forth  in  the  plan, 
"(D)  bears  a  reasonable  rate  of  interest,  and 
"(E)  is  adequately  secured ; 
"(2)  any  contract,  or  reasonable  arrangement,  made  with  a  dis- 
qualified person  for  office  space,  or  legal,  accounting,  or  other 
services  necessary  for  the  establishment  or  operation  of  the  plan, 
if  no  more  than  reasonable  compensation  is  paid  therefor; 

"(3)  any  loan  to  an  employee  stock  ownership  plan  (as  defined 
in  subsection  (e)  (7) ) ,  if — 

"(A)  such  loan  is  primarily  for  the  benefit  of  participants 
and  beneficiaries  of  the  plan,  and 

"(B)  such  loan  is  at  a  reasonable  rate  of  interest,  and  any 
collateral  which  is  given  to  a  disqualified  person  by  the  plan 
consists  only  of  qualifying  employer  securities  (as  defined  in 
subsection  (e)(8)) ; 
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"(4)  the  investment  of  all  or  part  of  a  plan's  assets  in  deposits 
which  bear  a  reasonable  interest  rate  in  a  bank  or  similar  financial 
institution  supervised  by  the  United  States  or  a  State,  if  such 
bank  or  other  institution  is  a  fiduciary  of  such  plan  and  if — 

"  (A)  the  plan  covers  only  employees  of  such  bank  or  other 
institution  and  employees  of  affiliates  of  such  bank  or  other 
institution,  or 

"(B)  such  investment  is  expressly  authorized  by  a  provi- 
sion of  the  plan  or  by  a  fiduciary  (other  than  such  bank  or 
institution  or  affiliates  thereof)  who  is  expressly  empowered 
by  the  plan  to  so  instruct  the  trustee  with  respect  to  such 
investment ; 
"(5)  any   contract   for   life   insurance,  health   insurance,  or 
annuities  with  one  or  more  insurers  which  are  qualified  to  do 
business  in  a  State  if  the  plan  pays  no  more  than  adequate  con- 
sideration, and  if  each  such  insurer  or  insurers  is — 
"  ( A)  the  employer  maintaining  the  plan,  or 
"(B)  a  disqualified  person  which  is  wholly  owned  (directly 
or  indirectly)  by  the  employer  establishing  the  plan,  or  by 
any  person  which  is  a  disqualified  person  with  respect  to  the 
plan,  but  only  if  the  total  premiums  and  annuity  considera- 
tions written  by  such  insurers  for  life  insurance,  health  insur- 
ance, or  annuities  for  all  plans  (and  their  employers)  with 
respect  to  which  such  insurers  are  disqualified  persons  (not 
including  premiums  or  annuity  considerations  written  by  the 
employer  maintaining  the  plan)  do  not  exceed  5  percent  of 
the  total  premiums  and  annuity  considerations  written  for  all 
lines  of  insurance  in  that  year  by  such  insurers  (not  including 
premiums  or  annuity  considerations  written  by  the  employer 
maintaining  the  plan)  ; 
"(6)  the  provision  of  any  ancillary  service  by  a  bank  or  similar 
financial  institution  supervised  by  the  United  States  or  a  State,  if 
such  service  is  provided  at  not  more  than  reasonable  compensa- 
tion, if  such  bank  or  other  institution  is  a  fiduciary  of  such  plan, 
and  if — 

"(A)  such  bank  or  similar  financial  institution  has  adopted 
adequate  internal  safeguards  which  assure  that  the  provision 
of  such  ancillary  service  is  consistent  with  sound  banking  and 
financial  practice,  as  determined  by  Federal  or  State  super- 
visory authority,  and 

"(B)  the  extent  to  which  such  ancillary  service  is  provided 
is  subject  to  specific  guidelines  issued  by  such  bank  or  similar 
financial  institution  (as  determined  by  the  Secretary  or  his 
delegate  after  consultation  with  Federal  and  State  super- 
visory authority),  and  under  such  guidelines  the  bank  or 
similar  financial  institution  does  not  provide  such  ancillary 
service — 

"  (i )  in  an  excessive  or  unreasonable  manner,  and 
"(ii)  in  a  manner  that  would  be  inconsistent  with  the 
best  interests  of  participants  and  beneficiaries  of  em- 
ployee benefit  plans ; 
"(7)  the  exercise  of  a  privilege  to  convert  securities,  to  the  ex- 
tent provided  in  regulations  of  the  Secretary  or  his  delegate,  but 
only  if  the  plan  receives  no  less  than  adequate  consideration  pursu- 
ant to  such  conversion ; 

"  (8)  any  transaction  between  a  plan  and  a  common  or  collective 
trust  fund  or  pooled  investment  fund  maintained  by  a  disqualified 
person  which  is  a  bank  or  trust  company  supervised  by  a  State  or 
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Federal  agency  or  between  a  plan  and  a  pooled  investment  fund 
of  an  insurance  company  qualified  to  do  business  in  a  State  if — 
"(A)  the  transaction  is  a  sale  or  purchase  of  an  interest  in 
the  fund, 

"(B)  the   bank,   trust  company,   or   insurance  company 
receives  not  more  than  reasonable  compensation,  and 

"(C)  such  transaction  is  expressly  permitted  by  the  instru- 
ment under  which  the  plan  is  maintained,  or  by  a  fiduciary 
(other  than  the  bank,  trust  company,  or  insurance  company, 
or  an  affiliate  thereof)   who  has  authority  to  manage  and 
control  the  assets  of  the  plan ; 
"(9)   receipt  by  a  disqualified  person  of  any  benefit  to  which  he 
may  be  entitled  as  a  participant  or  beneficiary  in  the  plan,  so  long 
as  the  benefit  is  computed  and  paid  on  a  basis  which  is  consistent 
with  the  terms  of  the  plan  as  applied  to  all  other  participants  and 
beneficiaries ; 

"(10)  receipt  by  a  disqualified  person  of  any  reasonable  com- 
pensation for  services  rendered,  or  for  the  reimbursement  of  ex- 
penses properly  and  actually  incurred,  in  the  performance  of  his 
duties  with  the  plan,  but  no  person  so  serving  who  already  receives 
full-time  pay  from  an  employer  or  an  association  of  employers, 
whose  employees  are  participants  in  the  plan  or  from  an  employee 
organization  whose  members  are  participants  in  such  plan  shall 
receive  compensation  from  such  fund,  except  for  reimbursement 
of  expenses  properly  and  actually  incurred ; 

"(11)  service  by  a  disqualified  person  as  a  fiduciary  in  addition 
to  being  an  officer,  employee,  agent,  or  other  representative  of  a 
disqualified  person ; 

"(12)  the  making  by  a  fiduciary  of  a  distribution  of  the  assets 
of  the  trust  in  accordance  with  the  terms  of  the  plan  if  such 
assets  are  distributed  in  the  same  manner  as  provided  under  sec- 
tion 4044  of  title  IV  of  the  Employee  Retirement  Income  Security 
Post,  p.  1025 .         Act  of  1974  ( relating  to  allocation  of  assets)  ;  or 

"(13)  any  transaction  which  is  exempt  from  section  406  of  such 
Act  by  reason  of  section  408(e)   of  such  Act  (or  which  would 
be  so  exempt  if  such  section  406  applied  to  such  transaction). 
The  exemptions  provided  by  this  subsection  (other  than  paragraphs 
(9)   and   (12)   shall  not  apply  to  any  transaction  with  respect  to  a 
trust  described  in  section  401(a)  which  is  part  of  a  plan  providing 
contributions  or  benefits  for  employees  some  or  all  of  whom  are  owner- 
employees  (as  defined  in  section  401(c)  (3) )  in  which  a  plan  directly 
or  indirectly  lends  any  part  of  the  corpus  or  income  of  the  plan  to, 
pays  any  compensation  for  personal  services  rendered  to  the  plan  to,  or 
acquires  for  the  plan  any  property  from  or  sells  any  property  to.  any 
such  owner-employee,  a  member  of  the  family  (as 'defined  in  section 
26  use  267.       267(c)  (4))  of  any  such  owner-employee,  or  a  corporation  controlled 
by   any   such   owner-employee   through   the  ownership,   directly   or 
indirectly,  of  50  percent  or  more  of  the  total  combined  voting  power 
of  all  classes  of  stock  entitled  to  vote  or  50  percent  or  more  of  the  total 
value  of  shares  of  all  classes  of  stock  of  the  corporation.  For  purposes 
of  the  preceding  sentence,  a  shareholder-employee  (as  defined  in  sec- 
tion 1379),  a  participant  or  beneficiary  of  an  individual  retirement 
account,  individual  retirement  annuity,  on  an  individual  retirement 
Ante,  p.  959.   bond  (as  defined  in  section  408  or  409) ,  and  an  employer  or  association 
of  employees  which  establishes  such  an  account  or  annuity  under  sec- 
tion 408(c)  shall  be  deemed  to  be  an  owner-employee. 
"(e)   Definitions. — 

"(1)  Plan. — For  purposes  of  this  section,  the  term  'plan'  means 
a  trust  described  in  section  401(a)  which  forms  a  part  of  a  plan, 
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or  a  plan  described  in  section  403(a)  or  405(a),  which  trust  or    Ante,  p.  969, 

plan  is  exempt  from  tax  under  section  501  (a) ,  an  individual  retire-     26  use  405. 

ment  account  described  in  section  408(a)  or  an  individual  retire-    Ante,  p.  959. 

ment  annuity  described  in  section  408(b)  or  a  retirement  bond 

described  in  section  409  (or  a  trust,  plan,  account,  annuity,  or  bond    Ante,  p.  967. 

which,  at  any  time,  has  been  determined  by  the  Secretary  or  his 

delegate  to  be  such  a  trust,  plan,  account,  or  bond). 

"(2)   Disqualified  person. — For  purposes  of  this  section,  the 
term  'disqualified  person'  means  a  person  who  is — 
"(A)   a  fiduciary; 

"(B)  a  person  providing  services  to  the  plan ; 
"(C)  an  employer  any  of  whose  employees  are  covered  by 
the  plan ; 

"(D)  an  employee  organization  any  of  whose  members  are 
covered  by  the  plan ; 

"(E)  an  owner,  direct  or  indirect,  of  50  percent  or  more 
of — 

"(i)  the  combined  voting  power  of  all  classes  of  stock 
entitled  to  vote  or  the  total  value  of  shares  of  all  classes 
of  stock  of  a  corporation, 

"(ii)  the  capital  interest  or  the  profits  interest  of  a 
partnership,  or 

"(iii)  the  beneficial  interest  of  a  trust  or  unincorpo- 
rated enterprise, 
which  is  an  employer  or  an  employee  organization  described 
in  subparagraph  (C)  or  (D) ; 

"(F)  a  member  of  the  family  (as  defined  in  paragraph 
(6) )  of  any  individual  described  in  subparagraph  (A),  (B), 
(C),or(E); 

"(G)  a  corporation,  partnership,  or  trust  or  estate  of 
which  (or  in  which)  50  percent  or  more  of — 

"(i)  the  combined  voting  power  of  all  classes  of  stock 
entitled  to  vote  or  the  total  value  of  shares  of  all  classes 
of  stock  of  such  corporation, 

"(ii)  the  capital  interest  or  profits  interest  of  such 
partnership,  or 
"(iii)   the  beneficial  interest  of  such  trust  or  estate, 
is  owned  directly  or  indirectly,  or  held  by  persons  described 
in  subparagraph  (A),  (B),  (C),  (D),  or  (E) ; 

"(H)  an  officer,  director  (or  an  individual  having  powers 
or  responsibilities  similar  to  those  of  officers  or  directors), 
a  10  percent  or  more  shareholder,  or  a  highly  compensated 
employee  (earning  10  percent  or  more  of  the  yearly  wages  of 
an  employer)  of  a  person  described  in  subparagraph  (C), 
(D),(E),or  (G);or 

"(I)  a  10  percent  or  more  (in  capital  or  profits)  partner 
or  joint  venturer  of  a  person  described  in  subparagraph  (C), 
(D),(E),or(G). 
The  Secretary,  after  consultation  and  coordination  with  the  Sec- 
retary of  Labor  or  his  delegate,  may  by  regulation  prescribe  a 
percentage  lower  than  50  percent  for  subparagraphs  (E)  and  (G) 
and  lower  than  10  percent  for  subparagraphs  (H)  and  (I). 

"  (3)   Fiduciary. — For  purposes  of  this  section,  the  term  'fiduci- 
ary' means  any  person  who — 

"(A)  exercises  any  discretionary  authority  or  discretion- 
ary control  respecting  management  of  such  plan  or  exercises 
any  authority  or  control  respecting  management  or  disposi- 
tion of  its  assets, 
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"(B)  renders  investment  advice  for  a  fee  or  other  compen- 
sation, direct  or  indirect,  with  respect  to  any  moneys  or  other 
property  of  such  plan,  or  has  any  authority  or  responsibility 
to  do  so,  or 

"(C)    has  any   discretionary   authority  or  discretionary 
responsibility  in  the  administration  of  such  plan. 
Such  term  includes  any  person  designated  under  section  405(c) 
(1)  (B)    of  the  Employee  Retirement  Income  Security  Act  of 
Ante,   p.   878.  1974. 

"(4)   Stockholdings. — For  purposes  of  paragraphs  (2)  (E)  (i) 
and  (G)  (i)  there  shall  be  taken  into  account  indirect  stockhold- 
26  use  267.  ings  which  would  be  taken  into  account  under  section  267(c), 

except  that,  for  purposes  of  this  paragraph,  section  267(c)(4) 
shall  be  treated  as  providing  that  the  members  of  the  family  of  an 
individual  are  the  members  within  the  meaning  of  paragraph  (6). 
"(5)  Partnerships;  trusts. — For  purposes  of  paragraphs  (2) 
(E)  (ii)  and  (iii),  (G)  (ii)  and  (Hi),  and  (I)  the  ownership  of 
profits  or  beneficial  interests  shall  be  determined  in  accordance 
with  the  rules  for  constructive  ownership  of  stock  provided  in 
section  267(c)  (other  than  paragraph  (3)  thereof),  except  that 
section  267(c)  (4)  shall  be  treated  as  providing  that  the  members 
of  the  family  of  an  individual  are  the  members  within  the  mean- 
ing of  paragraph  (6). 

"(6)  Member  of  family. — For  purposes  of  paragraph  (2)  (F), 
the  family  of  any  individual  shall  include  his  spouse,  ancestor, 
lineal  descendant,  and  any  spouse  of  a  lineal  descendant. 

"(7)  Employee  stock  ownership  plan. — The  term  'employee 
stock  ownership  plan'  means  a  defined  contribution  plan — 

"(A)  which  is  a  stock  bonus  plan  which  is  qualified,  or 
a  stock  bonus  and  a  money  purchase  plan  both  of  which  are' 
Ante,  p,  953.  qualified  under  section  401(a),  and  which  are  designed  to 

invest  primarily  in  qualifying  employer  securities;  and 

"(B)  which  is  otherwise  defined  in  regulations  prescribed 
by  the  Secretary  or  his  delegate. 
"(8)  Qualifying  employer  security. — The  term  'qualifying 
employer  security'  means  an  employer  security  which  is — 
"  ( A )   stock  or  otherwise  an  equity  security,  or 
"(B)  a  bond,  debenture,  note,  or  certificate  or  other  evi- 
dence of  indebtedness  which  is  described  in  paragraphs  (1), 
(2),  and  (3)  of  section  503(e). 
If  any  moneys  or  other  property  of  a  plan  are  invested  in  shares 
of  an  investment  company  registered  under  the  Investment  Com- 
54  Stat.  789.         pany  Act  of  1940,  the  investment  shall  not  cause  that  investment 
15  use  80a-51.       company  or  that  investment  company's  investment  adviser  or 
principal  underwriter  to  be  treated  as  a  fiduciary  or  a  disqualified 
person  for  purposes  of  this  section,  except  when  an  investment 
company  or  its  investment  adviser  or  principal  underwriter  acts 
in  connection  with  a  plan  covering  employees  of  the  investment 
company,  its  investment  adviser,  or  its  principal  underwriter. 
"(f)  Other  Definitions  and  Special  Rules. — For  purposes  of 
this  section — 

"(1)  Joint  and  several  liability. — If  more  than  one  person 

«    is  liable  under  subsection  (a)  or  (b)   with  respect  to  any  one 

prohibited  transaction,  all  such  persons  shall  be  jointly  and 

severally   liable   under   such   subsection    with    respect   to   such 

transaction. 

"(2)  Taxable  period. — The  term  'taxable  period'  means,  with 
respect  to  any  prohibited  transaction,  the  period  beginning  with 
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the  date  on  which  the  prohibited  transaction  occurs  and  ending 
on  the  earlier  of — 

"  ( A)  the  date  of  mailing  of  a  notice  of  deficiency  pursuant 
to  section  6212,  with  respect  to  the  tax  imposed  by  subsec- 
tion (a),  or 

"(B)  the  date  on  which  correction  of  the  prohibited  trans- 
action is  completed. 
"(3)  Sale  or  exchange;  encumbered  property. — A  transfer 
of  real  or  personal  property  by  a  disqualified  person  to  a  plan 
shall  be  treated  as  a  sale  or  exchange  if  the  property  is  subject 
to  a  mortgage  or  similar  lien  which  the  plan  assumes  or  if  it  is 
subject  to  a  mortgage  or  similar  lien  which  a  disqualified  person 
placed  on  the  property  within  the  10-year  period  ending  on  the 
date  of  the  transfer. 

"(4)  Amount  involved. — The  term  'amount  involved'  means, 
with  respect  to  a  prohibited  transaction,  the  greater  of  the  amount 
of  money  and  the  fair  market  value  of  the  other  property  given 
or  the  amount  of  money  and  the  fair  market  value  of  the  other 
property  received;  except  that,  in  the  case  of  services  described 
in  paragraphs  (2)  and  (10)  of  subsection  (d)  the  amount  involved 
shall  be  only  the  excess  compensation.  For  purposes  of  the  preced- 
ing sentence,  the  fair  market  value — 

"(A)  in  the  case  of  the  tax  imposed  by  subsection  (a), 
shall  be  determined  as  of  the  date  on  which  the  prohibited 
transaction  occurs;  and 

"(B)  in  the  case  of  the  tax  imposed  by  subsection  (b) ,  shall 
be  the  highest  fair  market  value  during  the  correction  period. 
"(5)   Correction. — The  terms  'correction'  and  'correct'  mean, 
with  respect  to  a  prohibited  transaction,  undoing  the  transaction 
to  the  extent  possible,  but  in  any  case  placing  the  plan  in  a  finan- 
cial position  not  worse  than  that  in  which  it  would  be  if  the  dis- 
qualified person  were  acting  under  the  highest  fiduciary  standards. 
"(6)   Correction  period. — The  term  'correction  period'  means, 
with  respect  to  a  prohibited  transaction,  the  period  beginning 
with  the  date  on  which  the  prohibited  transaction  occurs  and  end- 
ing 90  days  after  the  date  of  mailing  of  a  notice  of  deficiency  with 
respect  to  the  tax  imposed  by  subsection  (b)  under  section  6212, 
extended  by — 

"(A)  any  period  in  which  a  deficiency  cannot  be  assessed 
under  section  6213 (a) ,  and 

"(B)  any  other  period  which  the  Secretary  or  his  delegate 
determines  is  reasonable  and  necessary  to  bring  about  the 
correction  of  the  prohibited  transaction. 
"(g)  Application  of  Section. — This  section  shall  not  apply — 

"(1)  in  the  case  of  a  plan  to  which  a  guaranteed  benefit  policy 
(as  defined  in  section  401(b)  (2)  (B)  of  the  Employee  Retirement 
Income  Security  Act  of  1974)  is  issued,  to  any  assets  of  the  insur- 
ance company,  insurance  service,  or  insurance  organization  merely 
because  of  its  issuance  of  such  policy ; 

"(2)  to  a  governmental  plan  (within  the  meaning  of  section 
414(d)); or 

"(3)  to  a  church  plan  (within  the  meaning  of  section  414(e)) 
with  respect  to  which  the  election  provided  by  section  410(d)  has 
not  been  made. 
In  the  case  of  a  plan  which  invests  in  any  security  issued  by  an  invest- 
ment company  registered  under  the  Investment  Company  Act  of  1940, 
the  assets  of  such  plan  shall  be  deemed  to  include  such  security  but 
shall  not,  by  reason  of  such  investment,  be  deemed  to  include  any  assets 
of  such  company. 


26  USC  6212. 
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"(h)  Notification  of  Secretary  of  Labor. — Before  sending  a 
notice  of  deficiency  with  respect  to  the  tax  imposed  by  subsection  (a) 
or  (b),  the  Secretary  or  his  delegate  shall  notify  the  Secretary  of 
Labor  and  provide  him  a  reasonable  opportunity  to  obtain  a  correc- 
tion of  the  prohibited  transaction  or  to  comment  on  the  imposition  of 
such  tax. 

"(i)  Cross  Reference. — 

"For   provisions   concerning   coordination   procedures   between   Sec- 
retary of  Labor  and  Secretary  of  Treasury  with  respect  to  application 
of  tax  imposed  by  this  section  and  for  authority  to  waive  imposition 
of  the  tax  imposed  by  subsection  (b),  see  section  3003  of  the  Employee 
Post,   p.  998.  Retirement  Income  Security  Act  of  1974.*\ 

26  use  503.  (b)  Amendment  of  Section  503. — Section  503  (relating  to  require- 

ments for  exemption)  is  amended — 

(1)  by  striking  out  "or  (18)"  in  subsection  (a)  (1)  (A), 

(2)  by  amending  subsection  (a)(1)(B)  by  inserting  "which 
is  referred  to  in  section  4975(g)  (2)  or  (3)"  after  "described  in 
section  401  (a)", 

(3)  by  striking  out  "or  section  401"  in  subsection  (a)  (2)  and 
inserting  in  lieu  thereof  "or  paragraph  ( 1 )  ( B) ", 

(4)  by  striking  out  "or  section  401"  in  subsection  (c)  and  insert- 
ing in  lieu  thereof  "or  subsection  (a)  (1)  (B)",  and 

( 5 )  by  striking  out  subsection  (g) . 

26  USC   4975  (c)    EFFECTrVE  DATE  AND  SAVINGS  PROVISIONS. — 

note.  (1)  (A)  The  amendments  made  by  this  section  shall  take  effect 

on  January  1, 1975. 

(B)  If,  before  the  amendments  made  by  this  section  take  effect, 
an  organization  described  in  section  401  (a)  of  the  Internal  Reve- 

Ante,  p.  935.  nue  Code  of  1954  is  denied  exemption  under  section  501(a)  of 

such  Code  by  reason  of  section  503  of  such  Code,  the  denial  of 
such  exemption  shall  not  apply  if  the  disqualified  person  elects 
(in  such  manner  and  at  such  time  as  the  Secretary  or  his  dele- 
gate shall  by  regulations  prescribe)  to  pay,  with  respect  to  the 
prohibited  transaction  (within  the  meaning  of  section  503  (b)  or 
(g) )  which  resulted  in  such  denial  of  exemption,  a  tax  in  the 
amount  and  in  the  manner  provided  with  respect  to  the  tax 

ftnte,  p.  971.  imposed  under  section  4975  of  such  Code.  An  election  made  under 

Regulations.  this  subparagraph,  once  made,  shall  be  irrevocable.  The  Secretary 

of  the  Treasury  or  his  delegate  shall  prescribe  such  regulations  as 
may  be  necessary  to  carry  out  the  purposes  of  this  subparagraph. 
(2)   Section  4975  of  the  Internal  Revenue  Code  of  1954  (relat- 
ing to  tax  on  prohibited  transactions)  shall  not  apply  to — 

(A)  a  loan  of  money  or  other  extension  of  credit  between 
a  plan  and  a  disqualified  person  under  a  binding  contract  in 
effect  on  July  1,  1974  (or  pursuant  to  renewals  of  such  a  con- 
tract), until  June  30,  1984,  if  such  loan  or  other  extension  of 
credit  remains  at  least  as  favorable  to  the  plan  as  an  arm's- 
length  transaction  with  an  unrelated  party  would  be,  and  if 
the  execution  of  the  contract,  the  making  of  the  loan,  or  the 
extension  of  credit  was  not,  at  the  time  of  such  execution, 
making,  or  extension,  a  prohibited  transaction  (within  the 
meaning  of  section  503(b)  of  such  Code  or  the  corresponding 
provisions  of  prior  law) ; 

(B)  a  lease  or  joint  use  of  property  involving  the  plan  and 
a  disqualified  person  pursuant  to  a  binding  contract  in  effect 
on  July  1,  1974  (or  pursuant  to  renewals  of  such  a  contract), 
until  June  30, 1984,  if  such  lease  or  joint  use  remains  at  least 
as  favorable  to  the  plan  as  an  arm's-length  transaction  with 
an  unrelated  party  would  be  and  if  the  execution  of  the  con- 
tract was  not,  at  the  time  of  such  execution,  a  prohibited 
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transaction  (within  the  meaning  of  section  503(b)  of  such 

Code)  or  the  corresponding  provisions  of  prior  law;  26  use  503. 

(C)  the  sale,  exchange,  or  other  disposition  of  property 
described  in  subparagraph  (B)  between  a  plan  and  a  disquali- 
fied person  before  June  30, 1984,  if — 

(i)  in  the  case  of  a  sale,  exchange,  or  other  disposition 
of  the  property  by  the  plan  to  the  disqualified  person,  the 
plan  receives  an  amount  which  is  not  less  than  the  fair 
market  value  of  the  property  at  the  time  of  such  dis- 
position ;  and 

(ii)  in  the  case  of  the  acquisition  of  the  property  by 
the  plan,  the  plan  pays  an  amount  which  is  not  in  excess 
of  the  fair  market  value  of  the  property  at  the  time  of 
such  acquisition ; 

(D)  Until  June  30, 1977,  the  provision  of  services  to  which 
hs  (A),  (B),  and  (C)  do  not  apply  between  a 

dine  i 


plan  and  a  disqualified  person  (i)  under  a  binding  contract  in 
effect  on  July  1,  1974  (or  pursuant  to  renewals  of  such  con- 
tract), or  (ii)  if  the  disqualified  person  ordinarily  and  cus- 
tomarily furnished  such  services  on  June  30,  1974,  if  such 
provision  of  services  remains  at  least  as  favorable  to  the  plan 
as  an  arm's-length  transaction  with  an  unrelated  party  would 
be  and  if  the  provision  of  services  was  not,  at  the  time  of 
such  provision,  a  prohibited  transaction  (within  the  meaning 
of  section  503(b)  of  such  Code)  or  the  corresponding  provi- 
sions of  prior  law ;  or 

(E)  the  sale,  exchange,  or  other  disposition  of  property 
which  is  owned  by  a  plan  on  June  30,  1974,  and  all  times 
thereafter,  to  a  disqualified  person,  if  such  plan  is  required  to 
dispose  of  such  property  in  order  to  comply  with  the  provi- 
sions of  section  407(a)(2)(A)  (relating  to  the  prohibition 
against  holding  excess  employer  securities  and  employer  real 
property)  of  the  Employee  Retirement  Income  Security  Act 
of  1974,  and  if  the  plan  receives  not  less  than  adequate 
consideration. 

For  the  purposes  of  this  paragraph,  the  term  "disqualified  per- 
son" has  the  meaning  provided  by  section  4975(e)  (2)  of  the  Inter- 
nal Revenue  Code  of  1954. 
SEC.  2004.  LIMITATIONS  ON  BENEFITS  AND  CONTRIBUTIONS. 
(a)  Plan-  Requirements. — 

(1)  Section  401(a)  (relating  to  requirements  for  qualification) 

is  amended  by  inserting  after  paragraph  (15)  the  following  new     Ante,  p.  938, 

paragraph : 

"(16)  A  trust  shall  not  constitute  a  qualified  trust  under 
this  section  if  the  plan  of  which  such  trust  is  a  part  provides 
for  benefits  or  contributions  which  exceed  the  limitations  of 
section  415.*'  Infra. 

(2)  Subpart  B  of  part  I  of  subchapter  D  of  chapter  1  is 

amended  by  inserting  after  section  414  the  following  new  section :     Ante,  p.  925, 
"SEC.  415.  LIMITATIONS  ON  BENEFITS  AND  CONTRIBUTION  UNDER 
QUALIFIED  PLANS. 
"(a)  General  Rule. — 

"(1)  Trusts. — A  trust  which  is  a  part  of  a  pension,  profit- 
sharing,  or  stock  bonus  plan  shall  not  constitute  a  qualified  trust 
under  section  401  (a)  if —  Ante,  p.  935. 

"  ( A)  in  the  case  of  a  defined  benefit  plan,  the  plan  provides 
for  the  payment  of  benefits  with  respect  to  a  participant  which 
exceed  the  limitation  of  subsection  (b) , 

"(B)  in  the  case  of  a  defined  contribution  plan,  contribu- 
tions and  other  additions  under  the  plan  with  respect  to  any 
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participant  for  any  taxable  year  exceed  the  limitation  of  sub- 
section (c),or 

"(C)  in  any  case  in  which  an  individual  is  a  participant  in 

both  a  defined  benefit  plan  and  a  defined  contribution  plan 

maintained  by  the  employer,  the  trust  has  been  disqualified 

under  subsection  (g). 

"(2)   Section  applies  to  certain  annuities  and  accounts. — 

in  the  case  of — 

"(A)  an  employee  annuity  plan  described  in  section  403 
Ante,   p.   969.  (a), 

Ante,  p.  940.  "(B)  an  annuity  contract  described  in  section  403 (b) , 

"(C)   an  individual  retirement  account  described  in  section 

Ante,    p.    959.  408(a), 

"(D)  an  individual  retirement  annuity  described  in  sec- 
tion 408(b), 
26  use  405.  "(E)  a  plan  described  in  section  405(a),  or 

Ante,  p.  964.  "(F)  a  retirement  bond  described  in  section  409, 

such  contract,  annuity  plan,  account,  annuity,  plan,  or  bond  shall 
not  be  considered  to  be  described  in  section  403  (a ) ,  403  ( b) ,  405  ( a ) , 
408(a),  408(b),  or  409,  as  the  case  may  be,  unless  it  satisfies  the 
requirements  of  subparagraph  (A.)  or  subparagraph  (Ii)  of  para- 
graph (1) ,  whichever  is  appropriate,  and  has  not  been  disqualified 
under  subsection  (g).  In  the  case  of  an  annuit}'  contract  described 
in  section  403(b),  the  preceding  sentence  shall  apply  only  to  the 
portion  of  the  annuity  contract  which  exceeds  the  limitation  of 
subsection  (b)  or  the  limitation  of  subsection  (c),  whichever  is 
appropriate,  and  the  amount  of  the  contribution  for  such  portion 
shall  reduce  the  exclusion  allowance  as  provided  in  section  403 
(b)(2). 
"(b)  Limitation  for  Defined  Benefit  Plans. — 

"(1)   In  general. — Benefits  with  respect  to  a  participant  exceed 
the  limitation  of  this  subsection  if,  when  expressed  as  an  annual 
benefit  (within  the  meaning  of  paragraph  (2) ) ,  such  annual  bene- 
fit is  greater  than  the  lesser  of — 
"(A)  $75,000, or 

"(B)   100  percent  of  the  participant's  average  compensa- 
tion for  his  high  3  years. 
"(2)   Annual  benefit. — 

"(A)  In  general. — For  purposes  of  paragraph  (1),  the 
term  'annual  benefit '  means  a  benefit  payable  annually  in  the 
form  of  a  straight  life  annuity  (with  no  ancillary  benefits) 
under  a  plan  to  which  employees  do  not  contribute  and  under 
which  no  rollover  contributions  (as  defined  in  sections  402 
Ante,  pp.  968,  (a)  (5) ,  403(a)  (4) ,  408(d)  (3) ,  and  409(b)  (3)  (C)  are  made. 

969.  "(B)   Adjustment  for  certain  other  forms  of  benefit. — 

If  the  benefit  under  the  plan  is  payable  in  any  form  other 
than  the  form  described  in  subparagraph  (A),  or  if  the 
employees  contribute  to  the  plan  or  make  rollover  contribu- 
tions (as  defined  in  sections  402 (a)  (5), 403(a)  (4), 408(d)  (3) 
and  409  (b)(3)(C)),  the  determinations  as  to  whether  the 
limitation  described  in  paragraph  (1)  has  been  satisfied  shall 
be  made,  in  accordance  with  regulations  prescribed  by  the 
Secretary  or  his  delegate,  by  adjusting  such  benefit  so  that  it 
is  equivalent  to  the  benefit* described  in  subparagraph  (A). 
For  purposes  of  this  subparagraph,  any  ancillary  benefit 
which  is  not  directly  related  to  retirement  income  benefits 
shall  not  be  taken  into  account;  and  that  portion  of  any  joint 
and  survivor  annuity  which  constitutes  a  qualified  joint  and 
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survivor  annuity  (as  defined  in  section  401(a)  (11)  (H)  (iii) )     Ants,  p.  935. 
shall  not  be  taken  into  account. 

"(C)  Adjustment    to    $75,000    limit    where    benefit 
begins  before  age  55. — If  the  retirement  income  benefit  under 
the   plan   begins  before  age   55,   the  determination   as  to 
whether  the  $75,000  limitation  set  forth  in  paragraph  (1)  (A) 
has    been    satisfied    shall    be    made,    in    accordance    with 
regulations  prescribed  by  the  Secretary  or  his  delegate,  by 
adjusting  such   benefit  so  that  it  is  equivalent  to  such  a 
benefit  beginning  at  age  55. 
"(3)   Average     compensation     for     high      3      years. — For 
purposes  of  paragraph  (1),  a  participant's  high  3  years  shall  be 
the  period  of  consecutive  calendar  years  (not  more  than  3)  during 
which  the  participant  both  was  an  active  participant  in  the  plan 
and  had  the  greatest  aggregate  compensation  from  the  employer. 
In   the   case   of   an   employee   within   the  meaning   of  section 
401  (c)  (1) ,  the  preceding  sentence  shall  be  applied  by  substituting    26  use  401. 
for  'compensation  from  the  employer'  the  following :  'the  partic- 
ipant's earned  income  (within  the  meaning  of  section  401(c)  (2) 
but  determined  without  regard  to  any  exclusion  under  section 
911)'. 

"(4)  Total  annual  benefits  not  in  excess  of  $io,ooo. — Not- 
withstanding the  preceding  provisions  of  this  subsection,  the 
benefits  payable  with  respect  to  a  participant  under  any  defined 
benefit  plan  shall  be  deemed  not  to  exceed  the  limitation  of  this 
subsection  if — 

"(A)  the  retirement  benefits  payable  with  respect  to  such 
participant  under  such  plan  and  under  all  other  defined 
benefit  plans  of  the  employer  do  not  exceed  $10,000  for  the 
plan  year,  or  for  any  prior  plan  year,  and 

"(B)  the  employer  has  not  at  any  time  maintained  a 

defined     contribution     plan     in     which     the     participant 

participated. 

"(5)   Reduction   for  service  less  than    io   years. — In   the 

case  of  an  employee  who  has  less  than  10  years  of  service  with  the 

employer,  the  limitation  referred  to  in  paragraph  (1),  and  the 

limitation  referred  to  in  paragraph  (4),  shall  be  the  limitation 

determined    under    such    paragraph    (without    regard    to   this 

paragraph),  multiplied  by  a  fraction,  the  numerator  of  which 

is  the  number  of  years   (or  part  thereof)   of  service  with  the 

employer  and  the  denominator  of  which  is  10. 

(6)  Computation    of    benefits    and    contributions. — The 
computation  of — 

"(A)  benefits  under  a  defined  contribution  plan,  for  pur- 
poses of  section  401  (a)  (4),  -    Ante,  p.  938. 

"(B)   contribution?  made  on  behalf  of  a  participant  in  a 
defined  benefit  plan,  for  purposes  of  section  401(a)(4),  and 
"(C)   contributions  and  benefits  provided  for  a  participant 
in  a  plan  described  in  section  414 (k),  for  purposes  of  this    Ante,  p.  925. 
section 
shall  not  be  made  on  a  basis  inconsistent  with  regulations  pre- 
scribed by  the  Secretary  or  his  delegate. 
(c)   Limitation  for  Defined  Contribution  Plans. — 

"(1)  In  general. — Contributions  and  other  additions  with 
respect  to  a  participant  exceed  the  limitation  of  this  subcection  if. 
when  expressed  as  an  annual  addition   (within  the  meaning  of 
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paragraph  (2) )  to  the  participant's  account,  such  annual  addition 
is  greater  than  the  lesser  of — 
"(A)  $25,000,  or 

"(B)  25  percent  of  the  participant's  compensation. 
"(2)  Annual  addition. — For  purposes  of  paragraph  (1),  the 
term  'annual  addition'  means  the  sum  for  any  year  of — 
"(A)  employer  contributions, 
"(B)  the  lesser  of— 

"(i)  the  amount  of   the  employee   contributions   in 
excess  of  6  percent  of  his  compensation,  or 

"(ii)   one-half  of  the  employee  contributions,  and 
"(C)   forfeitures. 
For  the  purposes  of  this  paragraph,  employee  contributions  under 
subparagraph  (B)  are  determined  without  regard  to -any  rollover 
Ante,  op.  968,  contributions    (as    defined    in    sections   402(a)(5),   403(a)(4), 
-9697  959,  964.  408(d)  (3),  and  409(b)  (3)  (€)) . 

"(3)  Participant's  compensation. — For  purposes  of  para- 
graph (1),  the  term  'participant's  compensation'  means  the  com- 
pensation of  the  participant  from  the  employer  for  the  year.  In 
26  use  401.  the  case  of  an  employee  within  the  meaning  of  section  401  (c)  (1) , 
the  preceding  sentence  shall  be  applied  by  substituting  for  'com- 
pensation of  the  participant  from  the  employer'  the  following: 
'the  participant's  earned  income  (within  the  meaning  of  section 
401(c)  (2)  but  determined  without  regard  to  any  exclusion  under 
section  911)'. 

"(4)  Special  election  for  section  403(b)  contracts  pur- 
chased BY  EDUCATIONAL  INSTITUTIONS,  HOSPITALS,  AND  HOME 
HEALTH  SERVICE  AGENCIES. — 

"(A)  In  the  case  of  amounts  contributed  for  an  annuity 
contract  described  in  section  403(b)  for  the  year  in  which 
occurs  a  participant's  separation  from  the  service  with  an 
educational  institution,  a  hospital,  or  a  home  health  service 
agency,  at  the  election  of  the  participant  there  is  substituted 
for  the  amount  specified  in  paragraph  (1)  (B)  the  amount  of 
the  exclusion  allowance  which  would  be  determined  under 
Post,  p.  986.  section  403(b)(2)    (without  regard  to  this  section)   for  the 

participant's  taxable  year  in  which  such  separation  occurs  if 
the  participant's  years  of  service  were  computed  only  by  tak- 
ing into  account  his  service  for  the  employer  during  the 
period  of  years  (not  exceeding  ten)  ending  on  the  date  of 
such  separation. 

"(B)   In  the  case  of  amounts  contributed  for  an  annuity 
Ante,  p.  940.  contract  described  in  section  403(b)  for  any  year  in  the  case 

of  a  participant  who  is  an  employee  of  an  educational  insti- 
tution, a  hospital,  or  a  home  health  service  agency,  at  the 
election  of  the  participant  there  is  substituted  for  the  amount 
specified  in  paragraph  (1)  (B)  the  least  of — 

"(i)   25  percent  of  the  participant's  includible  com- 
pensation (as  defined  in  section  403(b)  (3))  plus  $4,000, 
"(ii)  the  amount  of  the  exclusion  allowance  deter- 
mined for  the  vear  under  section  403(b)  (2),  or 
"(iii)  $15,000. 
"(C)   In  the  case  of  amounts  contributed  for  an  annuity 
contract  described  in  section  403(b)  for  any  year  for  a  par- 
ticipant who  is  an  employee  of  an  educational  institution,  a 
hospital,  or  a  home  health  service  agency,  at  the  election  of 
the  participant  the  provisions  of  section  403(b)  (2)  (A)  shall 
not  apply. 
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"(D)  (i)  The  provisions  of  this  paragraph  apply  only  if 
the  participant  elects  its  application  at  the  time  and  in  the 
manner  provided  under  regulations  prescribed  by  the  Sec- 
retary or  his  delegate.  Not  more  than  one  election  may  be 
made  under  subparagraph  (A)  by  any  participant.  A  partici- 
pant who  elects  to  have  the  provisions  of  subparagraph  (A), 
(B),  or  (C)  of  this  paragraph  apply  to  him  may  not  elect 
to  have  any  other  subparagraph  of  this  paragraph  apply  to 
him.  Any  election  made  under  this  paragraph  is  irrevocable. 

"(ii)  For  purposes  of  this  paragraph  the  term  'educational 
institution'  means  an  educational  institution  as  defined  in  sec- 
tion 151(e)  (4). 

"(iii)  For  purposes  of  this  paragraph  the  term  'home 
health  service  agency'  means  an  organization  described  in 
subsection  501(c)  (3)  which  is  exempt  from  tax  under  section 
501(a)  and  which  has  been  determined  by  the  Secretary  of 
Health,  Education,  and  Welfare  to  be  a  home  health  agency 
(as  defined  in  section  1861  (o)  of  the  Social  Security  Act). 
"(d)  Cost-of-Livtng  Adjustments. — 

"(1)  In  general. — The  Secretary  or  his  delegate  shall  adjust 
annually — 

"(A)  the  $75,000  amount  in  subsection  (b)  (1)  (A), 

B)   the  $25,000  amount  in  subsection   (c)(1)(A),  and 

(C)   in  the  case  of  a  participant  who  is  separated  from 

service,  the  amount  taken  into  account  under  subsection  (b) 

for  increases  in  the  cost  of  living  in  accordance  with  regulations 
prescribed  by  the  Secretary  or  his  delegate.  Such  regulations  shall 
provide  for  adjustment  procedures  which  are  similar  to  the  pro- 
cedures used  to  adjust  primary  insurance  amounts  under  section 
215  (i)  (2)  (A)  of  the  Social  Security  Act. 

"(2)  Base  periods. — The  base  period  taken  into  account — 

"(A)  for  purposes  of  subparagraphs  (A)  and  (B)  of  para- 
graph (1)  is  the  calendar  quarter  beginning  October  1,  1974, 
and 

"(B)   for  purposes  of  subparagraph  (C)  of  paragraph  (1) 

is  the  last  calendar  quarter  of  the  calendar  year  before  the 

calendar  year  in  which  the  participant  is  separated  from 

service. 

"(e)   Limitation  in  Case  of  Defined  Benefit  Plan  and  Defined 

Contribution  Plan  for  Same  Employee. — 

"(1)  In  general. — In  any  case  in  which  an  individual  is  a 
participant  in  both  a  defined  benefit  plan  and  a  defined  contribu- 
tion plan  maintained  by  the  same  employer,  the  sum  of  the  defined 
benefit  plan  fraction  and  the  defined  contribution  plan  fraction 
for  any  year  may  not  exceed  1 .4. 

"(2)  Defined  benefit  plan  fraction. — For  purposes  of  this 
subsection,  the  defined  benefit  plan  fraction  for  any  year  is  a 
fraction — 

"  ( A)  the  numerator  of  which  is  the  projected  annual  bene- 
fit of  the  participant  under  the  plan  (determined  as  of  the 
close  of  the  year) ,  and 

"(B)  the  denominator  of  which  is  the  projected  annual 
benefit  of  the  participant  under  the  plan  (determined  as  of 
the  close  of  the  year)  if  the  plan  provided  the  maximum  bene- 
fit allowable  under  subsection  (b) . 
"(3)  Defined   contribution   plan   fraction. — For   purposes 
of  this  subsection,  th^  defined  contribution  plan  fraction  for  any 
year  is  a  fraction — 
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"  (A)  the  numerator  of  which  is  the  sum  of  the  annual  addi- 
tions to  the  participant's  account  as  of  the  close  of  the  year, 
and 

"(B)  the  denominator  of  which  is  the  sum  of  the  maximum 
amount  of  annual  additions  to  such  account  which  could  have 
been  made  under  subsection  (c)  for  such  year  and  for  each 
prior  year  of  service  with  the  employer. 

"(4)    SrECIAL     TRANSITION      RULES     FOR     REFINED     CONTRIBUTION 

fraction. — In  applying  paragraph    (3)    with   respect   to  years 
beginning  before  January  1, 197(5 — 

"  ( A)  the  aggregate  amount  taken  into  account  under  para- 
graph (3)  (A)  may  not  exceed  the  aggregate  amount  taken 
into  account  under  paragraph  (3)  (B) ,  and 

"(B)  the  amount  taken  into  account  under  subsection  (c) 
(2)  (B)  (i)  for  any  year  concerned  is  an  amount  equal  to — 
"(i)  the  excess  of  the  aggregate  amount  of  employee 
contributions  for  all  years  beginning  before  January  1, 
1976,  during  which  the  employee  was  an  active  partici- 
pant of  the  plan,  over  10  percent  of  the  employee's  aggre- 
gate compensation  for  all  such  years,  multiplied  by 

"(ii)   a  fraction  the  numerator  of  which  is  1  and  the 
denominator  of  which  is  the  number  of  years  beginning 
before  January  1,  1976,  during  which  the  employee  was 
an  active  participant  in  the  plan. 
Employee  contributions  made  on  or  after  October  2,  197-3,  shall 
be  taken  into  account  under  subparagraph  (B)  of  the  preceding 
sentence  only  to  the  extent  that  the  amount  of  such  contributions 
does  not  exceed  the  maximum  amount  of  contributions  permissible 
under  the  plan  as  in  effect  on  October  2, 1973. 
26  use  403.  "(5)  Special  rules  for  sections  403(b)  and  408. — For  purposes 

Ante,  p.  959.  of  this  subsection,  any  annuity  contract  described  in  section  403 
(b)  (except  in  the  case  of  a  participant  who  has  elected  under 
subsection  (c)(4)(D)  to  have  the  provisions  of  subsection  (c) 
(4)(C)  apply),  any  individual  retirement  account  described  in 
section  408(a),  any  individual  retirement  annuity  described  in 
section  408(b),  and  any  retirement  bond  described  in  section  409. 
for  the  benefit  of  a  participant  shall  be  treated  as  a  defined  con- 
tribution plan  maintained  by  each  employer  with  respect  to  which 
the  participant  has  the  control  required  under  subsection  (b)  or 
Ante,  p.  925.  (c)  of  section  414  (as  modified  by  subsection  (h) ).  In  the  case  of 
any  annuity  contract  described  in  section  403(b),  the  amount  of 
the  contribution  disqualified  by  reason  of  subsection  (g)  shall 
reduce  the  exclusion  allowance  as  provided  in  section  403(b)  (2). 
"(f)  Combin  i xo  of  Plans. — 

"(1)   In  general. — For  purposes  of  applying  the  limitations  of 
subsections  (b).  (c),and  (e)  — 

"(A)  all  defined  benefit  plans  (whether  or  not  terminated) 
of  an  employer  are  to  be  treated  as  one  defined  benefit  plan, 
and 

"(B)   all  defined  contribution  plans  (whether  or  not  termi- 
nated) of  an  employer  are  to  be  treated  as  one  defined  con- 
tribution plan.  . 
"(2)  Annual  compensation  taken  into  account  for  defined 
benefit  plans. — If  the  employer  has  more  than  one  defined  benefit 
plan — 

"(A)  subsecrion  (b)(1)(B)  shall  be  applied  separately 
with  respect  to  each  such  plan,  but 
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"(B)  in  applying  subsection  (b)  (1)  (B)  to  the  aggregate 
of  such  defined  benefit  plans  for  purposes  of  this  subsection, 
the  high  3  years  of  compensation  taken  into  account  shall  be 
the  period  of  consecutive  calendar  years  (not  more  than  3) 
during  which  the  individual  had  the  greatest  aggregate  com- 
pensation from  the  employer. 
"(g)  Aggregation  of  Plans. — The  Secretary  or  his  delegate,  in 
applying  the  provisions  of  this  section  to  benefits  or  contributions 
under  more  than  one  plan  maintained  by  the  same  employer,  and  to 
any  trusts,  contracts,  accounts,  or  bonds  referred  to  in  subsection 

(a)  (2) ,  with  respect  to  which  the  participant  has  the  control  required 

under  section  414(b)  or  (c),  as  modified  by  subsection  (h),  shall,  under  Ante,  p.  925. 
regulations  prescribed  by  the  Secretary  or  his  delegate,  disqualify 
one  or  more  trusts,  plans,  contracts,  accounts,  or  bonds,  or  any  com- 
bination thereof  until  such  benefits  or  contributions  do  not  exceed  the 
limitations  contained  in  this  section.  In  addition  to  taking  into  account 
such  other  factors  as  may  be  necessary7  to  carry  out  the  purposes  of 
subsections  (e)  and  (f),  the  regulations  prescribed  under  this  para- 
graph shall  provide  that  no  plan  which  has  been  terminated  shall  be 
disqualified  until  all  other  trusts,  plans,  contracts,  accounts,  or  bonds 
have  been  disqualified. 

"(h)  50  Percent  Control. — For  purposes  of  applying  subsections 

(b)  and  (c)  of  section  414  to  this  section,  the  phrase  'more  than  50 
percent'  shall  be  substituted  for  the  phrase  'at  least  80  percent'  each 

place  it  appears  in  section  1563(a)  (1).  26  use  1563. 

"(i)  Records  Not  Available  for  Past  Periods. — Where  for  the 
period  before  January  1,  1976,  or  (if  later)  the  first  day  of  the  first 
plan  year  of  the  plan,  the  records  necessary  for  the  application  of  this 
section  are  not  available,  the  Secretary  or  his  delegate  may  by  regula- 
tions prescribe  alternative  methods  for  determining  the  amounts  to 
l>e  taken  into  account  for  such  period. 

"(j)  Regulations;  Definition  of  Year. — The  Secretary  or  his 
delegate  shall  prescribe  such  regulations  as  may  be  necessary  to  carry 
out  the  purposes  of  this  section,  including,  but  not  limited  to,  regu- 
lations defining  the  term  'year  for  purposes  of  any  provision  of  this 
section, 
"(k)  SrEciAL  Rules. — 

"  ( 1 )  Defined  benefit  plan  and  defined  contribution  plan. — 
For  purposes  of  this  title,  the  term  'defined  contribution  plan'  or 
'defined  benefit  plan'  means  a  defined  contribution  plan  (within 
the  meaning  of  section  414(i))  or  a  defined  benefit  plan  (within 
the  meaning  of  section  414(j)),  whichever  applies,  which  is — 
"(A)  a  plan  described  in  section  401(a)  which  includes  a 
trust  which  is  exempt  from  tax  under  section  501  (a) , 
"(B)  an  annuity  plan  described  in  section  403(a), 
"(C)   a  qualified  bond  purchase  plan  described  in  section 
405(a), 

"(D)  an  annuity  a  contract  described  in  section  403(b), 
"(E)  an  individual  retirement  account  described  in  sec- 
tion 408(a), 

"(F)   an  individual  retirement  annuity  described  in  section 
408(b),  or 

"(G)  an  individual  retirement  bond  described  in  section 
409.". 
(3)  Special  rule  for  certain  plans  in  effect  on  date  of    26  use  415 
enactment. — In  any  case  in  which,  on  the  date  of  enactment  of    note. 
this  Act,  an  individual  is  a  participant  in  both  a  defined  benefit 
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plan  and  a  defined  contribution  plan  maintained  by  the  same 
employer,  and  the  sum  of  the  defined  benefit  plan  fraction  and 
the  defined  contribution  plan  fraction  for  the  year  during  which 
such  date  occurs  exceeds  1.4,  the  sum  of  such  fractions  may  con- 
tinue to  exceed  1.4  if — 

(A)  the  defined  benefit  plan  fraction  is  not  increased,  by 
amendment  of  the  plan  or  otherwise,  after  the  date  of  enact- 
ment of  this  Act,  and 

(B)  no  contributions  are  made  under  the  defined  contribu- 
tion plan  after  such  date. 

A  trust  which  is  part  of  a  pension,  profit-sharing,  or  stock  bonus 
plan  described  in  the  preceding  sentence  shall  not  be  treated  as 
not  constituting  a  qualified  trust  under  section  401(a)   of  the 
26  use  401.  Internal  Revenue  Code  of  1954  on  account  of  the  provisions  of  sec- 

Ante,  p.  979.  tion  415(e)  of  such  Code,  as  long  as  it  is  described  in  the  preceding 

sentence  of  this  subsection. 

(b)  Limit  on  Employer  Deductions. — The  second  sentence  of  sec- 
26  use  404.          tion  404(a)(3)(A)    (relating  to  limits  on  deductible  contributions) 

is  amended  by  striking  out  "beneficiaries  under  the  plan."  and  insert- 
ing in  lieu  thereof  "beneficiaries  under  the  plan,  but  the  amount  so 
deductible  under  this  sentence  in  any  one  succeeding  taxable  year 
together  with  the  amount  so  deductible  under  the  first  sentence  of  this 
subparagraph  shall  not  exceed  25  percent  of  the  compensation  other- 
wise paid  or  accrued  during  such  taxable  year  to  the  beneficiaries 
under  the  plan/': 

(c)  Certain  Annuity  and  Bond  Purchase  Plans. — 

(1)  Section  404(a)  (2)  (relating  to  the  general  rule  for  deduc- 
tion for  employee  annuities)  is  amended  by  striking  out  "(15)" 
and  inserting  in  lieu  thereof  "(15),  (16),  and  (19^"  and  by  strik- 
ing out  "(a)  (9)  and  (10)"  and  inserting  in  lieu  thereof  "(a)  (9), 
(10),  (17), and  (18)". 

(2)  Section  405(a)(1)  (relating  to  requirements  for  qualified 
bond  purchase  plans)  is  amended  by  striking  out  "and  (8),"  and 
inserting  in  lieu  thereof  "(8),  (16),  and  (19)". 

(3)  Section  805(d)  (1)  (C)  (relating  to  pension  plan  reserves) 
is  amended  by  striking  out  "and  (15)"  and  inserting  in  lieu 
thereof  "(15),  (16),  and  (19)". 

(4)  Section  403(b)(2)  (relating  to  exclusion  allowance)  is 
amended  to  read  as  follows : 

"(2)  Exclusion  allowance. — 

"(A)  In  general. — For  purposes  of  this  subsection,  the 
exclusion  allowance  for  any  employee  for  the  taxable  year  is 
an  amount  equal  to  the  excess,  if  any.  of — 

"(i)  the  amount  determined  by  multiplying  20  percent 
of  his  includible  compensation  by  the  number  of  years  of 
service,  over 

"(ii)   the  aggregate  of  the  amounts  contributed  by  the 
employer  for  annuity  contracts  and  excludible  from  the 
gross  income  of  the  employee  for  any  prior  taxable  year. 
"(B)   Election  to   have   allowance  determined  under 
section  415  rules. — In  the  case  of  an  employee  who  makes  an 
election  under  section  415(c)  (4)  (D)  to  have  the  provisions  of 
section  415(c)(4)(C)    (relating  to  special   rule  for  section 
403(b)  contracts  purchased  by  educational  institutions,  hos- 
pitals, and  home  health  service  agencies)  apply,  the  exclusion 
allowance  for  any  such  employee  for  the  taxable  year  is  the 
amount  which  could  be  contributed  (under  section  415)  by 
his  employer  under  a  plan  described  in  section  403(a)  if  the 
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annuity  contract  for  the  benefit  of  such  employee  were  treated 
as  a  denned  contribution  plan  maintained  by  the  employer.", 
(d)  Effective  Date.—  26  use  415 

(1)  General  rule. — The  amendments  made  by  this  section  shall   note» 
apply  to  years  beginning  after  December  31,  1975.  The  Secretary 
of  the  Treasury  shall  prescribe  such  regulations  as  may  be  neces- 
sary to  carry  out  the  provisions  of  this  paragraph. 

(2)  Transition  rule  for  defined  benefit  plans. — In  the 
case  of  an  individual  who  was  an  active  participant  in  a  defined 
benefit  plan  before  October  3, 1973,  if — 

(A)  the  annual  benefit   (within  the  meaning  of  section 
415(b)(2)  of  the  Internal  Revenue  Code  of  1954)  payable    Ante,  p.  979, 
to  such  participant  on  retirement  does  not  exceed  100  percent 

of  his  annual  rate  of  compensation  on  the  earlier  of  (i)  Octo- 
ber 2,  1973,  or  (ii)  the  date  on  which  he  separated  from  the 
service  of  the  employer, 

(B)  such  annual  benefit  is  no  greater  than  the  annual  bene- 
fit which  would  have  been  payable  to  such  participant  on 
retirement  if  (i)  all  the  terms  and  conditions  of  such  plan  in 
existence  on  such  date  had  remained  in  existence  until  such 
retirement,  and  (ii)  his  compensation  taken  into  account  for 
any  period  after  October  2, 1973,  had  not  exceeded  his  annual 
rate  of  compensation  on  such  date,  and 

(C)  in  the  case  of  a  participant  who  separated  from  the 
service  of  the  employer  prior  to  October  2,  1973,  such  annual 
benefit  is  no  greater  than  his  vested  accrued  benefit  as  of  the 
date  he  separated  from  the  service, 

then  such  annual  benefit  shall  be  treated  as  not  exceeding  the  limi- 
tation of  subsection  (b)  of  section  415  of  the  Internal  Revenue 
Code  of  1954. 
SEC.  2005.  TAXATION  OF  CERTAIN  LUMP  SUM  DISTRIBUTIONS. 

(a)  Treatment  of  Total  Distributions. — Section  402(e)    (relat-    26  use  402. 
ing  to  certain  plan  terminations)  is  amended  to  read  as  follows: 
"(e)   Tax  on  Lump  Sum  Distributions. — 

(1)  Imposition  of  separate  tax  on  lump  sum  distributions. — 
"(A)   Separate  tax. — There  is  hereby  imposed  a  tax  (in 
the  amount  determined  under  subparagraph    (B))    on  the 
ordinary  income  portion  of  a  lump  sum  distribution. 

"(B)  Amount  of  tax. — The  amount  of  tax  imposed  by 
subparagraph  (A)  for  any  taxable  year  shall  be  an  amount 
equal  to  the  amount  of  the  initial  separate  tax  for  such  taxable 
year  multiplied  by  a  fraction,  the  numerator  of  which  is  the 
ordinary  income  portion  of  the  lump  sum  distribution  for  the 
taxable  year  and  the  denominator  of  which  is  the  total  tax- 
able amount  of  such  distribution  for  such  year. 

"(C)  Initial  separate  tax. — The  initial  separate  tax  for 
any  taxable  year  is  an  amount  equal  to  10  times  the  tax  which 
would  be  imposed  by  subsection  (c)  of  section  1  if  the  recipi- 
ent were  an  individual  referred  to  in  such  subsection  and  the 
taxable  income  were  an  amount  equal  to  one-tenth  of  the 
excess  of — 

"(i)  the  total  taxable  amount  of  the  lump  sum  distri- 
bution for  the  taxable  year,  over 

*'(ii)  the  minimum  distribution  allowance. 
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"(D)  Minimum  distribution  allowance. — For  purposes 
F  this  paragraph,  the  minimum  distribution  allowance  for 
the  taxable  year  is  an  amount  equal  to — 

"(i)  the  lesser  of  $10,000  or  one-half  of  the  total  tax- 
able amount  of  the  lump  sum  distribution  for  the  tax- 
able year,  reduced  (but  not  below  zero)  by 

"(ii)  20  percent  of  the  amount  (if  any)  by  which  such 
total  taxable  amount  exceeds  $20,000. 
k'(E)   Liability  for  tax. — The  recipient  shall  be  liable  for 
the  tax  imposed  by  this  paragraph. 
"(2)  Multiple  distributions  and  distributions  of  annuity 
contracts. — In  the  case  of  any  recipient  of  a  lump  sum  distribu- 
tion for  the  taxable  year  with  respect  to  whom  during  the  6-tax- 
able-year  period  ending  on  the  last  day  of  the  taxable  year  there 
has  been  one  or  more  other  lump  sum  distributions  after  Decem- 
ber 31,  1973,  or  if  the  distribution  (or  any  part  thereof)   is  an 
annuity  contract,  in  computing  the  tax  imposed  by  paragraph  (1) 
(A),  the  total  taxable  amounts  of  all  such  distributions  during 
such  6-taxable-year  period  shall  be  aggregated,  but  the  amount  of 
tax  so  computed  shall  be  reduced  (but  not  below  zero)  by  the 
sum  of — 

"(A)  the  amount  of  the  tax  imposed  by  paragraph  (1)  (A) 
paid  with  respect  to  such  other  distributions,  plus 

U(B)  that  portion  of  the  tax  on  the  aggregated  total  tax- 
able amounts  which  is  attributable  to  annuity  contracts. 
For  purposes  of  this  paragraph,  a  beneficiary  of  a  trust  to  which 
a  lump  sum  distribution  is  made  shall  be  treated  as  the  recipient 
of  such  distribution  if  the  beneficiary  is  an  employee  (including 
26  use  401,  an  employee  within  the  meaning  of  section  401(c)(1))  with  re- 

spect to  the  plan  under  which  the  distribution  is  made  or  if  the 
beneficiary  is  treated  as  the.  owner  of  such  trust  for  purposes  of 
26  use  671.  subpart  E  of  part  I  of  subchapter  J.  In  the  case  of  the  distribu- 

tion of  an  annuity  contract,  the  taxable  amount  of  such  distribu- 
tion shall  be  deemed  to  be  the  current  actuarial  value  of  the  con- 
tract, determined  on  the  date  of  such  distribution.  In  the  case  of 
a  lump  sum  distribution  with  respect  to  any  individual  which  is 
made  only  to  two  or  more  trusts,  the  tax  imposed  by  paragraph 
(1)  (A)  shall  be  computed  as  if  such  distribution  was  made  to  a 
single  trust,  but  the  liability  for  such  tax  shall  be  apportioned 
among  such  trusts  according  to  the  relative  amounts  received  by 
Regulations.  each.  The  Secretary  or  his  delegate  shall  prescribe  such  regula- 
tions as  may  be  necessary  to  carry  out  the  purposes  of  this 
paragraph. 

"(3)  Allowance  of  deduction. — The  ordinary  income  portion 
of  a  lump  sum  distribution  for  the  taxable  year  shall  be  allowed 
as  a  deduction  from  gross  income  for  such  taxable  year,  but  only 
to  the  extent  included  in  the  taxpayer's  gross  income  for  such 
taxable  year. 

"  (4)  Definitions  and  special  rules. — 

"(A)    Lump   sum   distribution. — For   purposes   of   this 

26  use  403.  section  and  section  403,  the  term  'lump  sum  distribution' 

means  the  distribution  or  payment  within  one  taxable  year 

of  the  recipient  of  the  balance  to  the  credit  of  an  employee 

which  becomes  payable  to  the  recipient — 

"  ( i )  on  account  of  the  employee's  death, 
"  (ii)  after  the  employee  attains  age  59y2, 
"(iii)   on  account  of  the  employee's  separation  from 
the  service,  or 


4996 


September  2,   1974 


-    161   - 


Pub.  Law  93-406 


88  STAT.  989 


"(iv)  after  the  employee  has  become  disabled  (within 
the  meaning  of  section  72(m)(7)) 
from  a  trust  which  forms  a  part  of  a  plan  described  in  sec- 
tion 401(a)  and  which  is  exempt  from  tax  under  section  501 
or  from  a  plan  described  in  section  403(a).  Clause  (iii)  of 
this  subparagraph  shall  be  applied  only  with  respect  to  an 
individual  who  is  an  employee  without  regard  to  section 
401(c)  (1),  and  clause  (iv)  shall  be  applied  only  with  respect 
to  an  employee  within  the  meaning  of  section  401(c)(1). 
For  purposes  of  this  subparagraph,  a  distribution  of  an 
annuity  contract  from  a  trust  or  annuity  plan  referred  to  in 
the  first  sentence  of  this  subparagraph  shall  be  treated  as  a 
lump  sum  distribution.  For  purposes  of  this  subparagraph, 
a  distribution  to  two  or  more  trusts  shall  be  treated  as  a 
distribution  to  one  recipient. 

"(B)  Election  or  lump  sum  treatment. — For  purposes 
of  this  section  and  section  403,  no  amount  which  is  not  an 
annuity  contract  may  be  treated  as  a  lump  sum  distribution 
under  subparagraph  (A)  unless  the  taxpayer  elects  for  the 
taxable  year  to  have  all  such  amounts  received  during  such 
year  so  treated  at  the  time  and  in  the  manner  provided  under 
regulations  prescribed  by  the  Secretary  or  his  delegate.  Not 
more  than  one  election  may  be  made  under  this  subparagraph 
with  respect  to  any  individual  after  such  individual  has 
attained  age  59y2.  No  election  may  be  made  under  this  sub- 
paragraph by  any  taxpayer  other  than  an  individual,  an 
estate,  or  a  trust.  In  the  case  of  a  lump  sum  distribution  made 
with  respect  to  an  employee  to  two  or  more  trusts,  the  election 
under  this  subparagraph  shall-  be  made  by  the  personal 
representative  of  the  employee.     * 

"(C)  Aggregation  of  certain  trusts  and  plans. — For 
purposes  of  determining  the  balance  to  the  credit  of  an 
employee  under  subparagraph  (A)  — 

"(i)  all  trusts  which  are  part  of  a  plan  shall  be  treated 
as  a  single  trust,  all  pension  plans  maintained  by  the 
employer  shall  be  treated  as  a  single  plan,  all  profit- 
sharing  plans  maintained  by  the  employer  shall  be 
treated  as  a  single  plan,  and  all  stock  bonus  plans  main- 
tained by  the  employer  shall  be  treated  as  a  single  plan, 
and 

"(ii)  trusts  which  are  not  qualified  trusts  under  sec- 
tion 401(a)  and  annuity  contracts  which  do  not  satisfy 
the  requirements  of  section  404(a)  (2)  shall  not  be  taken 
into  account. 
"(D)  Total    taxable    amount. — For    purposes    of    this 
section   and  section  403,  the  term   'total   taxable  amount' 
means,  with  respect  to  a  lump  sum  distribution,  the  amount 
of  such  distribution  which  exceeds  the  sum  of — 

"(i)  the  amounts  considered  contributed  by  the 
employee  (determined  by  applying  section  72(f) ).  which 
employee  contributions  shall  be  reduced  by  any  amounts 
theretofore  distributed  to  him  which  were  not  includ- 
ible in  gross  income,  and 

"(ii)  the  net  unrealized  appreciation  attributable  to 
that  part  of  the  distribution  which  consists  of  the  secu- 
rities of  the  employer  corporation  so  distributed. 
"(E)  Ordinary  income  portion. — For  purposes  of  this 
section,   the   term   'ordinary   income   portion'   means,   with 
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respect  to  a  lump  sum  distribution,  so  much  of  the  total  taxa- 
ble amount  of  such  distribution  as  is  equal  to  the  product  of 
such  total  taxable  amount  multiplied  by  a  fraction — 

"(i)  the  numerator  of  which  is  the  number  of  calendar 
years  of  active  participation  by  the  employee  in  such 
plan  after  December  31, 1973,  and 

"(ii)  the  denominator  of  which  is  the  number  of  cal- 
endar years  of  active  participation  by  the  employee  in 
such  plan. 
"(F)   Employee. — For  purposes  of  this  subsection  and  sub- 
section   (a)(2),  except  as  otherwise  provided  in  subpara- 
graph (A),  the  term  'employee'  includes  an  individual  who 
26  use  401,  is  an  employee  within  the  meaning  of  section  401(c)  (1)  and 

the  employer  of  such  individual  is  the  person  treated  as  his 
employer  under  section  401  (c)  (4) . 

"(G)  Community  property  laws. — The  provisions  of  this 
subsection,  other  than  paragraph  (3),  shall  be  applied  with- 
out regard  to  community  property  laws. 

"(H)  Minimum  period  of  service. — For  purposes  of  this 
subsection  (but  not  for  purposes  of  subsection  (a)  (2)  or  sec- 
tion 403(a)  (2)  (A) ),  no  amount  distributed  to  an  employee 
from  or  under  a  plan  may  be  treated  as  a  lump  sum  distrib- 
uted under  subparagraph  (A)  unless  he  has  been  a  partici- 
pant in  the  plan  for  5  or  more  taxable  years  before  the  taxable 
year  in  which  such  amounts  are  distributed. 

"  (I)  Amounts  subject  to  penalty. — This  subsection  shall 
not  apply  to  amounts  described  in  clause  (ii)  of  subpara- 

fraph  (A)  of  section  72(m)  (5)  to  the  extent  that  section 
2  ( m )  ( 5 )  applies  to  such  amounts. 

(J)  Unrealized  appreciation  of  employer  securi- 
ties.— In  the  case  of  any  distribution  including  securities  of 
the  employer  corporation  which,  without  regard  to  the 
requirement  of  subparagraph  (H),  would  be  treated  as  a  lump 
sum  distribution  under  subparagraph  (A),  there  shall  be 
excluded  from  gross  income  the  net  unrealized  appreciation 
attributable  to  that  part  of  the  distribution  which  consists 
of  securities  of  the  employer  corporation  so  distributed.  In 
the  case  of  any  such  distribution  or  any  lump  sum  distribu- 
tion including  securities  of  the  employer  corporation,  the 
amount  of  net  unrealized  appreciation  of  such  securities  and 
the  resulting  adjustments  to  the  basis  of  such  securities  shall 
be  determined  under  regulations  prescribed  by  the  Secretary 
or  his  delegate. 

"(K)    Securities.— For  purposes  of  this  subsection,  the 
terms  'securities'  and  'securities  of  the  employer  corporation' 
have  the  respective  meanings  provided  by  subsection  (a)  (3)." 
(b)  Phaseout  of  Capital  Gains  Treatment. — 

(1)  In  general. — Section  402(a)  (2)  (relating  to  capital  gains 
treatment  for  certain  distributions)  is  amended  to  read  as  follows: 
"(2)  Capital  gains  treatment  for  portion  of  lump  sum 
distributions. — In  the  case  of  an  employee  trust  described  in 
section  401(a),  which  is  exempt  from  tax  under  section  501(a), 
so  much  of  the  total  taxable  amount  (as  defined  in  subparagraph 
(T>)  of  subsection  (e)  (4) )  of  a  lump  sum  distribution  as  is  equal 
to  the  product  of  such  total  taxable  amount  multiplied  by  a  frac- 
tion— 

"(A)  the  numerator  of  which  is  the  number  of  calendar 
years  of  active  participation  by  the  employee  in  such  plan 
before  January  1, 1974,  and 
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"(B)  the  denominator  of  which  is  the  number  of  calendar 
years  of  active  participation  by  the  employee  in  such  plan, 
shall  be  treated  as  a  gain  from  the  sale  or  exchange  of  a  capital 
asset  held  for  more  than  6  months.  For  purposes  of  computing  the 
fraction  described  in  this  paragraph  and  the  fraction  under  sub- 
section (e)  (4)  (E),  the  Secretary  or  his  delegate  may  prescribe 
regulations  under  which  plan  years  may  be  used  in  lieu  of  cal- 
endar years.  For  purposes  of  this  paragraph,  in  the  case  of  an 
individual  who  is  an  employee  without  regard  to  section  401(c) 
(1),  determination  of  whether  or  not  any  distribution  is  a  lump 
sum  distribution  shall  be  made  without  regard  to  the  requirement 
that  an  election  be  made  under  subsection  (e)  (4)  (B),  but  no  dis- 
tribution to  any  taxpayer  other  than  an  individual,  estate,  or  trust 
may  be  treated  as  a  lump  sum  distribution  under  this  paragraph." 
(2)  Amendment  of  section  4  03. — That  part  of  paragraph  (2) 
of  section  403(a)  which  follows  clause  (ii)  of  subparagraph  (A) 
thereof  is  amended  to  read  as  follows : 

"(iii)  a  lump  sum  distribution  (as  denned  in  section 
402(e)  (4)  (A) )  is  paid  to  the  recipient,  Ante,  p.  987. 

so  much  of  the  total  taxable  amount  (as  defined  in  section 
402(e)  (4)  (D))  of  such  distribution  as  is  equal  to  the  prod- 
uct of  such  total  taxable  amount  multiplied  by  the  fraction 
described  in  section  402(a)  (2)  shall  be  treated  as  a  gain  from  Ante,  p.  990, 
the  sale  or  exchange  of  a  capital  asset  held  for  more  than  6 
months.  For  purposes  of  this  paragraph,  in  the  case  of  an 
individual  who  is  an  employee  without  regard  to  section  401 
(c)  (1),  determination  of  whether  or  not  any  distribution  is 
a  lump  sum  distribution  shall  be  made  without  regard  to  the 
requirement  that  an  election  be  made  under  subsection  (e) 
(4)(B)  of  section  402,  but  no  distribution  to  any  taxpayer 
other  than  an  individual,  estate,  or  trust  may  be  treated  as  a 
lump  sum  distribution  under  this  paragraph. 
"(B)  Cross  reference. — 

"For  imposition  of  separate  tax  on  ordinary  income  portion  of  lump 
sum  distribution,  see  section  402(e).". 

(c)  Conforming  Amendments. — 

(1)  Subparagraph  (C)  of  section  402 (a)  (3)  is  repealed.  Repeals, 

(2)  Paragraph  (5)  (as  in  effect  on  December  31,  1973)  of  sec- 
tion 402(a)  is  repealed. 

(3)  Section  72  is  amended  by  striking  out  subsection  (n)  thereof 
and  by  redesignating  subsections  (o)  and  (p)  as  (n)  and  (o), 
respectively. 

(4)  The  second  sentence  of  section  46(a)(3)  and  the  second 
sentence  of  section  50A(a)(3)  are  each  amended  by  inserting 
after  "tax  preferences),"  the  following:  "section  402(e)  (relat- 
ing to  tax  on  lump  sum  distributions) ,". 

(5)  The  third  sentence  of  section  901(a)  is  amended  by  insert- 
ing "against  the  tax  imposed  by  section  402(e)  (relating  to  tax 
on  lump  sum  distributions),"  before  "against  the  tax  imposed  by 
section  531". 

(6)  Subsection  1304(b)(2)  (relating  to  special  rules)  is 
amended  by  striking  out  paragraph  (2)  and  by  redesignating 
paragraphs  (3),  (4),  (5),  and  (6)  as  paragraphs  (2),  (3),  (4), 
and  (5),  respectively. 

(7)  Subparagraph  (A)  of  section  56(a)  (2)  and  paragraph  (1) 
of  section  56(c)  are  each  amended  by  inserting  before  "531"  the 
following:  "402(e),". 
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26  use  871,  (8)  Sections  871(b)(1)  and  877(b)  are  each  amended  by  insert- 

8 77.  ing  ",  402 (e)  ( 1 ) ,"  after  "section  1". 

*U»e»  P»  987»  (9)  Section  62  (defining  adjusted  gross  income),  is  amended  by 

Ante,  p.  959.  inserting  after  paragraph  (10)  the  following  new  paragraph  : 

"(11)  Certain  portion  of  lump  sum  distributions  from  pen- 
sion plans  taxed  under  section  40ii(e). — The  deduction  allowed 
by  section  402(e)  (3)." 

(10)  Section  122(b)  (2)  (relating  to  consideration  for  the  con- 
tract) is  amended  by  striking  out  "72 (o)"  and  inserting  "72 (n)". 

(11)  Section  405(e)  (relating  to  capital  gains  treatment  and 
limitation  of  tax  not  to  apply  to  bonds  distributed  by  trusts)  is 
amended  by  striking  out  "Section  72(n)  and  section  402(a)  (2)" 
and  inserting  "Subsections  (a)  (2)  and  (e)  of  section  402". 

(12)  Section  406(c)  (relating  to  termination  of  status  as 
deemed  employee,  etc.)  is  amended  by  striking  out  "section  72 (n) , 
section  402(a)  (2)"  and  inserting  "subsections  (a)  (2)  and  (e)  of 
section  402". 

(13)  Section  407(c)  (relating  to  termination  of  status  as 
deemed  employee,  etc.)  is  amended  by  striking  out  "section  72  (n) , 
section  402(a)  (2)"  and  inserting  "subsections  (a)  (2)  and  (e)  of 
section  402". 

(14)  Section  1348(b)(1)  (relating  to  earned  income)  is 
amended  by  striking  out  "72 (n),  402(a)  (2)"  and  inserting  "402 
(a)  (2),  402(e)". 

(15)  Section  101(b)  (2)  (B)  is  amended  by  striking  out  "total 
distributions  payable  (as  defined  in  section  402(a)  (3) )  which  are 
paid  to  a  distributee  within  one  taxable  year  of  the  distributee  by 
reason  of  the  employee's  death"  and  inserting  in  lieu  thereof  "a 
lump  sum  distribution  (as  defined  in  section  402(e)(4))". 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  only  with  respect  to  distributions  or  payments  made  after 
December  31,  1973,  in  taxable  years  beginning  after  such  date. 

SEC.  2006.  SALARY  REDUCTION  REGULATIONS. 

(a)  Inclusion  of  Certain  Contributions  in  Income. — Except  in 
the  case  of  plans  or  arrangements  in  existence  on  June  27,  1974,  a 
contribution  made  before  January  1,  1977,  to  an  employees'  trust 
described  in  section  401(a),  403(a),  or  405(a)  of  the  Internal  Revenue 
Code  of  1954  which  is  exempt  from  tax  under  section  501(a)  of  such 
Code,  or  under  an  arrangement  which,  but  for  the  fact  that  it  was  not 
in  existence  on  June  27,  1974,  would  be  an  arrangement  described  in 
subsection  (b)  (2)  of  this  section,  shall  be  treated  as  a  contribution 
made  by  an  employee  if  the  contribution  is  made  under  an  arrange- 
ment under  which  the  contribution  will  be  made  only  if  the  employee 
elects  to  receive  a  reduction  in  his  compensation  or  to  forego  an 
increase  in  his  compensation. 

(b)  Administration  in  the  Case  of  Certain  Qualified  Pension 
or  Profit-Sharing  Plans,  Etc.,  in  Existence  on  June  27,  1974. — 
No  salary  reduction  regulations  may  be  issued  by  the  Secretary  of  the 
Treasury  in  final  form  before  January  1,  1977,  with  respect  to  an 
arrangement  which  was  in  existence  on  June  27,  1974,  and  which,  on 
that  date — 

(1)  provided  for  contributions  to  an  employees'  trust  described 
in  section  401  (a) ,  403 (a) ,  or  405  (a)  of  the  Internal  Revenue  Code 
of  1954  which  is  exempt  from  tax  under  section  501(a)  of  such 
Code,  or 

(2)  was  maintained  as  part  of  an  arrangement  under  which  an 
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employee  was  permitted  to  elect  to  receive  part  of  his  compensa- 
tion in  one  or  more  alternative  forms  if  one  of  such  forms  results 
in  the  inclusion  of  amounts  in  income  under  the  Internal  Revenue 
Code  of  1954. 

(c)  Administration  or  Law  With  Respect  to  Certain  Plans. — 

(1)  Administration  in  the  case  of  plans  described  in 
subsection  (b). — Until  salary  reduction  regulations  have  been 
issued  in  final  form,  the  law  with  respect  to  plans  or  arrangements 
described  in  subsection  (b)  shall  be  administered — 

(A)  without  regard  to  the  proposed  salary  reduction  regu- 
lations (37  FR  25938)  and  without  regard  to  any  other 
proposed  salary  reduction  regulations,  and 

(B)  in  the  manner  in  which  such  law  was  administered 
before  January  1, 1972. 

(2)  Administration  in  the  case  of  qualified  profit-sharing 
plans. — In  the  case  of  plans  or  arrangements  described  in  sub- 
section (b),  in  applying  this  section  to  the  tax  treatment  of 
contributions  to  qualified  profit-sharing  plans  where  the  contrib- 
uted amounts  are  distributable  only  after  a  period  of  deferral,  the 
law  shall  be  administered  in  a  manner  consistent  with — 

(A)  Revenue  Ruling  56-497  (1956—2  C.B.  284), 

(B)  Revenue  Ruling  63-180  (1963—2  C.B.  189),  and 

(C)  Revenue  Ruling  68-89  (1968—1  C.B.  402). 

(d)  Limitation  on  Retroactivity  of  Final  Regulations. — In 
the  case  of  any  salary  reduction  regulations  which  become  final  after 
December  31, 1976— 

(1)  for  purposes  of  chapter  1  of  the  Internal  Revenue  Code  of 

1954  (relating  to  normal  taxes  and  surtaxes),  such  regulations  26  use  l. 
shall  not  apply  before  January  1,  1977;  and 

(2)  for  purposes  of  chapter  21  of  such  Code  (relating  to  Fed- 
eral Insurance  Contributions  Act)  and  for  purposes  of  chapter  24  26  use  3101. 
of  such  Code  (relating  to  collection  of  income  tax  at  source  on  26  use  3401. 
wages),  such  regulations  shall  not  apply  before  the  day  on  which 

such  regulations  are  issued  in  final  form. 

(e)  Salary  Reduction  Regulations  Defined. — For  purposes  of 
this  section,  the  term  "salary  reduction  regulations"  means  regulations 
dealing  with  the  includibility  in  gross  income  (at  the  time  of  contribu- 
tion) of  amounts  contributed  to  a  plan  which  includes  a  trust  that 
qualifies  under  section  401(a),  or  a  plan  described  in  section  403(a)  26  use  401. 
or  405  (a) ,  including  plans  or  arrangements  described  in  subsection  (b) 

(2),  if  the  contribution  is  made  under  an  arrangement  under  which 
the  contribution  will  be  made  only  if  the  employee  elects  to  receive  a 
reduction  in  his  compensation  or  to  forego  an  increase  in  his  compen- 
sation, or  under  an  arrangement  under  which  the  employee  is  per- 
mitted to  elect  to  receive  part  of  his  compensation  in  one  or  more 
alternative  forms  (if  one  of  such  forms  results  in  the  inclusion  of 
amounts  in  income  under  the  Internal  Revenue  Code  of  1954).  26  use  l  et  seq. 

SEC.  2008.  CERTAIN  ARMED  FORCES  SURVIVOR  ANNUITIES. 

(a)  Treatment  of  Certain  Participants  in  the  Plan. — Section 
404(c)  (relating  to  certain  negotiated  plans)  is  amended  by  inserting  26  use  404. 
after  the  first  sentence  the  following  new  sentences :  "For  purposes  of 
this  chapter  and  subtitle  B,  in  the  case  of  any  individual  who  before 
July  1,  1974,  was  a  participant  in  a  plan  described  in  the  preceding 
sentence — 
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"(A)  such  individual,  if  he  is  or  was  an  employee  within  the 

26  use  401.  meaning  of  section  401(c)  (1),  shall  be  treated  (with  respect  to 

service  covered  by  the  plan)  as  being  an  employee  other  than  an 

employee  within  the  meaning  of  section  401(c)(1)  and  as  being 

an  employee  of  a  participating  employer  under  the  plan, 

"(B)  earnings  derived  from  service  covered  by  the  plan  shall 
be  treated  as  not  being  earned  income  within  the  meaning  of  sec- 
tion 401(c)  (2),  and 

"(C)  such  individual  shall  be  treated  as  an  employee  of  a  par- 
ticipating employer  under  the  plan  with  respect  to  service  before 
July  1, 1975,  covered  by  the  plan. 
Section  277  (relating  to  deductions  incurred  by  certain  membership 
organizations  in  transactions  with  members)  does  not  apply  to  any 
trust  described  in  this  subsection.". 

(b)  Other  Amendments  to  Section  404(c)  (1). — 

(1)  Paragraph  (1)  of  the  first  sentence  of  section  404(c)  is 
amended  by  striking  out  "and  pensions"  and  inserting  in  lieu 
thereof  "or  pensions". 

(2)  The  last  sentence  of  section  404(c)  is  amended  by  striking 
out  "This  subsection"  and  inserting  in  lieu  thereof  "The  first  and 
third  sentences  of  this  subsection". 

26  use  404  (c)  Effective  Date. — The  amendments  made  by  this  section  shall 

note.  aPply  to  taxable  years  ending  on  or  after  June  30,  1972. 

SEC.  2007.  RULES  FOR  CERTAIN  NEGOTIATED  PLANS. 

(a)  In  General. — Section  122(a)  (relating  to  certain  reduced  uni- 
formed services  retired  pay)  is  amended  to  read  as  follows : 

"(a)  General  rule. — In  the  case  of  a  member  or  former  member  of 

the  uniformed  services  of  the  United  States,  gross  income  does  not 

include  the  amount  of  any  reduction  in  his  retired  or  retainer  pay 

pursuant  to  the  provisions  of  chapter  73  of  title  10,  United  States 

10  use  1431.      Code.". 

(b)  Technical  Amendments. — 

(1)    Section  122(b)(2)    is  amended  by  striking  out  "section 
1438"  in  subparagraph  (B)  and  inserting  in  lieu  thereof  "section 
1438  or  1452(d)". 
Ante,  p.  991.  (2)  Section  72 (o)  is  amended  by  inserting  after  "Plan"  in  the 

heading  of  such  section  "or  Survivor  Benefit  Plan". 

(3)  Section  101(b)  (2)  (D)  is  amended  by  striking  out  "if  the 
individual  who  made  the  election  under  such  chapter"  and  insert- 
ing in  lieu  thereof  "if  the  member  or  former  member  of  the  uni- 
formed services  by  reason  of  whose  death  such  annuity  is  payable". 

(4)  Section  2039(c)  is  amended  by  striking  out  "section  1438" 
in  the  last  sentence  and  inserting  in  lieu  thereof  "section  1438  or 
1452(d)". 

26  use  122  (c)  Effective  Dates. — The  amendments  made  by  this  section  apply 

note.  to  taxable  years  ending  on  or  after  September  21,  1972.  The  amend- 

ments made  by  paragraphs  (3)  and  (4)  of  subsection  (b)  apply  with 
respect  to  individuals  dying  on  or  after  such  date. 


5002 

September  2,   1974         -    167  -  Pub.  Law  93-406! 


88   STAT.   995 


TITLE  III— JURISDICTION,  ADMINISTRA- 
TION, ENFORCEMENT;  JOINT  PENSION 
TASK  FORCE,  ETC. 

Subtitle  A — Jurisdiction,  Administration,  and 
Enforcement 

PROCEDURES  IN  CONNECTION  WITH  THE  ISSUANCE  OF  CERTAIN  DETERMINA- 
TION  LETTERS  BY  THE  SECRETARY  OF  THE  TREASURY 

Sec.  3001.  (a)  Before  issuing  an  advance  determination  of  whether    29  use  1201. 
a  pension,  profit-sharing?  or  stock  bonus  plan,  a  trust  which  is  a  part  of 
such  a  plan,  or  an  annuity  or  bond  purchase  plan  meets  the  require- 
ments of  part  T  of  subchapter  D  of  chapter  1  of  the  Internal  Revenue 
Code  of  1954,  the  Secretary  of  the  Treasury  shall  require  the  person    26  use  401. 
applying  for  the  determination  to  provide,  in  addition  to  any  material 
and  information  necessary  for  such  determination,  such  other  material 
and  information  as  may  reasonably  be  made  available  at  the  time 
such  application  is  made  as  the  Secretary  of  Labor  may  require  under 
title  I  of  this  Act  for  the  administration  of  that  title.  The  Secretary  of    Antej  p.  832, 
the  Treasury  shall  also  require  that  the  applicant  provide  evidence 
satisfactory  to  the  Secretary  that  the  applicant  has  notified  each 
employee  who  qualifies  as  an  interested  party  (within  the  meaning  of 
regulations  prescribed  under  section  7476(b)  (1)  of  such  Code  (relat-    Ante,  p.  949. 
ing  to  declaratory  judgments  in  connection  with  the  qualification  of 
certain  retirement  plans) )  of  the  application  for  a  determination. 

(b)  (1)  Whenever  an  application  is  made  to  the  Secretary  of  the 
Treasury  for  a  determination  of  whether  a  pension,  profit-sharing,  or 
stock  bonus  plan,  a  trust  which  is  a  part  of  such  a  plan,  or  an  annuity  or 
bond  purchase  plan  meets  the  requirements  of  part  I  of  subchapter  D 
of  chapter  1  of  the  Internal  Revenue  Code  of  1954,  the  Secretary  shall 
upon  request  afford  an  opportunity  to  comment  on  the  application  at 
any  time  within  45  days  after  receipt  thereof  to — 

(A)  any  employee  or  class  of  employee  qualifying  as  an  inter- 
ested party  within  the  meaning  of  the  regulations  referred  to  in 
subsection  (a). 

( B )  the  Secretary  of  Labor,  and 

(C)  the  Pension  Benefit  Guaranty  Corporation. 

(2)  The  Secretary  of  Labor  may  not  request  an  opportunity  to  com- 
ment upon  such  an  application  unless  he  has  been  requested  in  writing 
to  do  so  by  the  Pension  Benefit  Guaranty  Corporation  or  by  the  lesser 
of — 

(A)  10  employees,  or 

( B )  10  percent  of  the  employees 

who  qualify  as  interested  parties  within  the  meaning  of  the  regula- 
tions referred  to  in  subsection  (a).  Upon  receiving  such  a  request,  the 
Secretary  of  Labor  shall  furnish  a  copy  of  the  request  to  the  Secretary 
of  the  Treasurv  within  5  days  (excluding  Saturdays,  Sundays,  and 
legal  public  holidays  (as  set  forth  in  section  6103  of  title  5,  United 
States  Code)).  80  Stat.  515$ 

(3)  Upon  receiving  such  a  request  from  the  Secretary  of  Labor,    82  Stat.  250, 
the  Secretary  of  the  Treasury  shall  furnish  to  the  Secretary  of  Labor 

such  information  held  by  the  Secretary  of  the  Treasury  relating  to  the 
application  as  the  Secretary  of  Labor  may  request. 

(4)  The  Secretary  of  Labor  shall,  within  30  days  after  receiving  a 
request  from  the  Pension  Benefit  Guaranty  Corporation  or  from  the 
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necessary  number  of  employees  who  qualify  as  interested  parties, 
notify  the  Secretary  of  the  Treasury,  the  Pension  Benefit  Guaranty 
Corporation,  and  such  employees  with  respect  to  whether  he  is  going 
to  comment  on  the  application  to  which  the  request  relates  and  with 
respect  to  any  matters  raised  in  such  request  on  which  he  is  not  going 
to  comment,  if  the  Secretary  of  Labor  indicates  in  the  notice  required 
under  the  preceding  sentence  that  he  is  not  going  to  comment  on  all  or 
part  of  the  matters  raised  in  such  request,  the  Secretary  of  the  Treas- 
ury shall  afford  the  corporis  i^n,  and  such  employees,  an  opportunity 
to  comment  on  the  application  with  respect  to  any  matter  on  which  the 
Secretary  of  Labor  has  declined  to  comment. 

(c)  Tne  Pension  Benefit  Guaranty  Corporation  and.  upon  petition 
of  a  group  of  employees  referred  to  in  subsection  (b)(2),  the  Secretary 
of  Labor,  may  intervene  in  any  action  brought  for  declaratory  judg- 

Ante,  p.  949.  ment  under  section  7476  of  the  Internal  Revenue  Code  of  1954  in 
accordance  with  the  provisions  of  such  section.  The  Pension  Benefit 
Guaranty  Corporation  is  permitted  to  bring  an  action  under  such 
section  7476  under  such  rules  as  may  be  prescribed  bv  the  United  States 
Tax  Court. 

(d)  If  the  Secretary  of  the  Treasury  determines  that  a  plan  or  trust 
to  which  this  section  applies  meets  the  applicable  requirements  of  part 

26  use  401.  J  0f  subchapter  D  of  chapter  1  of  the  Internal  Revenue  Code  of  1954 
and  issues  a  determination  letter  to  the  applicant,  the  Secretary  shall 
notify  the  Secretary  of  Labor  of  his  determination  and  furnish  such 
information  and  material  relating  to  the  application  and  determina- 
tion held  by  the  Secretary  of  the  Treasury  as  the  Secretary  of  Labor 

Ante t  p.  832.  may  request  for  the  proper  administration  of  title  I  of  this  Act.  The 
Secretary  of  Labor  shall  accept  the  determination  of  the  Secretary 
of  the  Treasury  as  prima  facie  evidence  of  initial  compliance  by  the 
plan  with  the  standards  of  parts  2,  3.  and  4  of  subtitle  B  of  title  I 
of  this  Act.  If  an  application  for  such  a  determination  is  withdrawn, 
or  if  the  Secretary  of  the  Treasury  issues  a  determination  that  the 
plan  or  trust  does  not  meet  the  requirements  of  such  part  I,  the  Secre- 
tary shall  notify  the  Secretary  of  Labor  of  the  withdrawal  or 
determination. 

(e)  This  section  does  not  apply  with  respect  to  an  application  for 
any  plan  received  by  the  Secretary  of  the  Treasury  before  the  date 

Ante,  p.  898.  on  which  section  410  of  the  Internal  Revenue  Code  of  1954  applies  to 
the  plan,  or  on  which  such  section  will  apply  if  the  plan  is  determined 
by  the  Secretary  to  be  a  qualified  plan. 

PROCEDURES    WrTH    RESPECT   TO   CONTINUED   COMPLIANCE   WITH    REQUIRE- 
MENTS RELATING  TO  PARTICIPATION,  VESTING.  AND  FUNDING  STANDARDS 

29  use  1202.  Sfc.  3002.  (a)  In  carrying  out  the  provisions  of  part  I  of  subchapter 

D  of  chapter  1  of  the  Internal  Revenue  Code  of  1954  with  respect  to 
whether  a  plan  or  a  trust  meets  the  requirements  of  section  410  (a)  or 

Ante,  p.  901.  411  of  such  Code  (relating  to  minimum  participation  standards  and 
minimum  vesting  standards,  respectively) .  the  Secretary  of  the  Treas- 
ury shall  notify  the  Secretary  of  Labor  when  the  Secretary  of  the 
Treasury  issues  a  preliminary'notice  of  intent  to  disqualify  related  to 
the  plan  or  trust  or.  if  earlier,  at  the  time  of  commencing  any  proceed- 
ing to  determine  whether  the  plan  or  trust  satisfies  such  requirements. 
Unless  the  Secretary  of  the  Treasury  finds  that  the  collection  of  a  tax 

26  use  l  et        imposed  under  the  Internal  Revenue  Code  of  1954  is  in  jeopardy,  the 

sea..  Secretary  of  the  Treasury  shall  not  issue  a  determination  that  the 

plan  or  trust  does  not  satisfy  the  requirements  of  such  section  until 
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the  expiration  of  a  period  of  60  days  after  the  date  on  which  he  noti- 
fies the  Secretary  of  Labor  of  such  review.  The  Secretary  of  the  Treas- 
ury, in  his  discretion,  may  extend  the  60-day  period  referred  to  in  the 
preceding  sentence  if  he  determines  that  such  an  extension  would 
enable  the  Secretary  of  Labor  to  obtain  compliance  with  sueh  require- 
ments by  the  plan  within  the  extension  period.  Except  as  otherwise 
provided  in  this  Act,  the  Secretary  of  Labor  shall  not  generally  apply    Ante,  p.  852. 
part  2  of  title  I  of  this  Act  to  any  plan  or  trust  subject  to  sections 
410(a)  and  411  of  such  Code,  but  shall  refer  alleged  general  violations    Ante,  p.  898, 
of  the  vesting  or  participation  standards  to  the  Secretary  of  the  Treas-    901. 
urv.  (The  preceding  sentence  shall  not  apply  to  matters  relating  to 
inclividuals  benefits.) 

(b)  L'nless  the  Secretary  of  the  Treasury  finds  that  the  collection  of    Notioe  of 

a  tax  is  in  jeopardy,  in  carrying  out  the  provisions  of  section  4971  of     deficiency, 
the  Internal  Revenue  Code  of  1954  (relating  to  taxes  on  the  failure  to    Ante,  p.  920. 
meet  minimum  funding  standards ) ,  the  Secretary  of  the  Treasury  shall 
notify  the  Secretary  of  Labor  before  sending  a  notice  of  deficiency 
with  respect  to  any  tax  imposed  under  that  section  on  an  employer, 
and,  in  accordance  with  the  provisions  of  subsection  (d)  of  that  sec- 
tion, afford  the  Secretary  of  Labor  an  opportunity  to  comment  on  the 
imposition  of  the  tax  in  the  case.  The  Secretary  of  the  Treasury  may    Waiver, 
waive  the  imposition  of  the  tax  imposed  under  section  4971(b)  of 
such  Code  in  appropriate  cases.  Upon  receiving  a  written  request  from 
the  Secretary  of  Labor  or  from  the  Pension  Benefit  Guaranty  Cor- 
poration, the  Secretary  of  the  Treasury  shall  cause  an  investigation  to 
be  commenced  expeditiously  with  respect  to  whether  the  tax  imposed 
under  section  4971  of  such  Code  should  be  applied  with  respect  to  any 
employer  to  which  the  request  relates.  The  Secretary  of  the  Treasury 
and  the  Secretary  of  Labor  shall  consult  with  each  other  from  time 
to  time  with  respect  to  the  provisions  of  section  412  of  the  Internal 
Revenue  Code  of  1954  (relating  to  minimum  funding  standards)  and    Ante,  p.  914. 
with  respect  to  the  funding  standards  applicable  under  title  I  of  this 
Act  in  order  to  coordinate  the  rules  applicable  under  such  standards. 

(c)  Regulations  prescribed  by  the  Secretary  of  the  Treasury  under 
sections  410(a),  411,  and  412  of  the  Internal  Revenue  Code  of  1954 
(relating  to  minimum  participation  standards,  minimum  vesting 
standards,  and  minimum  funding  standards,  respectively)  shall  also 
apply  to  the  minimum  participation,  vesting,  and  funding  standards 

set  forth  in  parts  2  and  3  of  subtitle  B  of  title  I  of  this  Act.  Except  Ante,  p.  852', 
as  otherwise  expressly  provided  in  this  Act,  the  Secretary  of  Labor  868. 
shall  not  prescribe  other  regulations  under  such  parts,  or  apply  the 
regulations  prescribed  by  the  Secretary  of  the  Treasury  under  sec- 
tions 410(a),  411.  412  of  the  Internal  Revenue  Code  of  1954  and 
applicable  to  the  minimum  participation,  vesting,  and  funding  stand- 
ards under  such  parts  in  a  manner  inconsistent  with  the  way  such 
regulations  apply  under  sections  410(a),  411,  and  412  of  such  Code. 

(d)  The  Secretary  of  Labor  and  the  Pension  Benefit  Guaranty     Review  of 
Corporation,  before  filing  briefs  in  any  case  involving  the  construe-     briefs, 
tion  or  application  of  minimum  participation  standards,  minimum 

vesting  standards,  or  minimum  funding  standards  under  title  I  of 
this  Act,  shall  afford  the  Secretary  or  the  Treasury  a  reasonable 
opportunity  to  review  any  such  brief.  The  Secretary  of  the  Treasury 
shall  have  the  right  to  intervene  in  any  such  case. 
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PROCEDURES     IN     CONNECTION-    WITH    PROHIBITED    TRANSACTIONS 

29  use  1203.  Sec.  3003.   (a)  Unless  the  Secretary  of  the  Treasury  finds  that  the 

collection  of  a  tax  is  in  jeopardy,  in  carrying  out  the  provisions  of 

Ante,  p.  971.  section  4975  of  the  Internal  Revenue  Code  of  1954  (relating  to  tax  on 
prohibited  transactions)  the  Secretary  of  the  Treasury  shall,  in 
accordance  with  the  provisions  of  subsection  (h)  of  such  section,  notify 
the  Secretary  of  Labor  before  sending  a  notice  of  deficiency  with 
respect  to  the  tax  imposed  by  subsection  (a)  or  (b)  of  such  section, 
and,  in  accordance  with  the  provisions  of  subsection  (h)  of  such  sec- 
tion, afford  the  Secretary  an  opportunity  to  comment  on  the  imposi- 
tion of  the  tax  in  any  case.  The  Secretary  of  the  Treasury  shall  have 
authority  to  waive  the  imposition  of  the  tax  imposed  under  section 
4975(b)  in  appropriate  cases.  Upon  receiving  a  written  request  from 
the  Secretary  of  Labor  or  from  the  Pension  Benefit  Guaranty  Cor- 
poration, the  Secretary  of  the  Treasury  shall  cause  an  investigation 
to  be  carried  out  with  respect  to  whether  the  tax  imposed  by  section 
4975  of  such  Code  should  be  applied  to  any  person  referred  to  in  the 
request. 

(b)  The  Secretary  of  the  Treasury  and  the  Secretary  of  Labor 
shall  consult  with  each  other  from  time  to  time  with  respect  to  the 
provisions  of  section  4975  of  the  Internal  Revenue  Code  of  1954 
(relating  to  tax  on  prohibited  transactions)  and  with  respect  to  the 

Ante,  p.  832.  provisions  of  title  I  of  this  Act  relating  to  prohibited  transactions  and 
exemptions  therefrom  in  order  to  coordinate  the  rules  applicable  under 
such  standards. 

(c)  Whenever  the  Secretary  of  Labor  obtains  information  indicat- 
ing that  a  party-in-interest  or  disqualified  person  is  violating  section 

Ante,  p.  879.  406  of  this  Act,  he  shall  transmit  such  information  to  the  Secretary 
of  the  Treasury. 

COORDINATION    BETWEEN    THE    DEPARTMENT    OF    THE    TREASURY    AND    THE 
DEPARTMENT   OF  LABOR 

29  use  1204.  Sec.  3004.  (a)  Whenever  in  this  Act  or  in  any  provision  of  law 

amended  by  this  Act  the  Secretary  of  the  Treasury  and  the  Secretary 
of  Labor  are  required  to  carry  out  provisions  relating  to  the  name 
subject  matter  (as  determined  by  them)  they  shall  consult  with  each 
other  and  shall  develop  rules,  regulations,  practices,  and  forms  which, 
to  the  extent  appropriate  for  the  efficient  administration  of  such  pro- 
visions, are  designed  to  reduce  duplication  of  effort,  duplication  of 
reporting,  conflicting  or  overlapping  requirements,  and  the  burden  of 
compliance  with  such  provisions  by  plan  administrators,  employers, 
and  participants  and  beneficiaries. 

(b)  In  order  to  avoid  unnecessary  expense  and  duplication  of  func- 
tions among  Government  agencies,  the  Secretary  of  the  Treasury  and 
the  Secretary  of  Labor  may  make  such  arrangements  or  agreements  for 
cooperation  or  mutual  assistance  in  the  performance  of  their  func- 
tions under  this  Act,  and  the  functions  of  any  such  agency  as  they  find 
to  be  practicable  and  consistent  with  law.  The  Secretary  of  the  Treas- 
ury and  the  Secretary  of  Labor  may  utilize,  on  a  reimbursable  or  other 
basis,  the  facilities  or  services,  of  any  department,  agency,  or  establish- 
ment of  the  United  States  or  of  any  State  or  political  subdivision  of  a 
State,  including  the  services,  of  any  of  its  employees,  with  the  lawful 
consent  of  such  department,  agency"  or  establishment ;  and  each  depart- 
ment, agency,  or  establishment  of'the  United  States  is  authorized  and 
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directed  to  cooperate  with  the  Secretary  of  the  Treasury  and  the  Secre- 
tary of  Labor  and,  to  the  extent  permitted  by  law,  to  provide  such 
information  and  facilities  as  they  may  request  for  their  assistance  in 
the  performance  of  their  functions  under  this  Act.  The  Attorney 
General  or  his  representative  shall  receive  from  the  Secretary  of  the 
Treasury  and  the  Secretary  of  Labor  for  appropriate  action  such 
evidence  developed  in  the  performance  of  their  functions  under  this 
Act  as  may  be  found  to  warrant  consideration  for  criminal  prosecution 
under  the  provisions  of  this  title  or  other  Federal  law. 

Subtitle  B — Joint  Pension  Task  Force;  Studies 

PART  1— JOINT  PENSION  TASK  FORCE 

ESTABLISHMENT 

Sec.  3021.  The  staffs  of  the  Committee  on  Ways  and  Means  and  the  29  use  1221. 
Committee  on  Education  and  Labor  of  the  House  of  Representatives, 
the  Joint  Committee  on  Internal  Revenue  Taxation,  and  the  Commit- 
tee on  Finance  and  the  Committee  on  Labor  and  Public  Welfare  of  the 
Senate  shall  carry  out  the  duties  assigned  under  this  title  to  the  Joint 
Pension  Task  Force.  By  agreement  among  the  chairmen  of  such  Com- 
mittees, the  Joint  Pension  Task  Force  shall  be  furnished  with  office 
space,  clerical  personnel,  and  such  supplies  and  equipment  as  may  be 
necessary  for  the  Joint  Pension  Task  Force  to  carry  out  its  duties  under 
this  title. 

DUTIES 

Sec.  3022.  (a)  The  Joint  Pension  Task  Force  shall,  within  24  months    29  use  1222. 
after  the  date  of  enactment  of  this  Act,  make  a  full  study  and  review 
of — 

(1)  the  effect  of  the  requirements  of  section  411  of  the  Internal 

Revenue  Code  of  1954  and  of  section  203  of  this  Act  to  determine   Ante,  pp.  901, 
the  extent  of  discrimination,  if  any,  among  employees  in  various    854. 
age  groups  resulting  from  the  application  of  such  requirements; 

(2)  means  of  providing  for  the  portability  of  pension  rights 
among  different  pension  plans ; 

(3)  the  appropriate  treatment  under  title  IV  of  this  Act  (relat-    Ante,  p.  1003. 
ing  to  termination  insurance)  of  plans  established  and  maintained 

by  small  employers ; 

(4)  the  effects  and  desirability  of  the  Federal  preemption  of 
State  and  local  law  with  respect  to  matters  relating  to  pension 
and  similar  plans ;  and 

(5)  such  other  matter  as  any  of  the  committees  referred  to  in 
section  3021  may  refer  to  it.  Supra. 

(b)  The  Joint  Pension  Task  Force  shall  report  the  results  of  its 
study  and  review  to  each  of  the  committees  referred  to  in  section  3021. 

PART  2— OTHER  STUDIES 


CONGRESSIONAL  STUDY 


Sec  3031.  (a)  The  Committee  on  Education  and  Labor  and  the   29  use  1231. 
Committee  on  Ways  and  Means  of  the  House  of  Representatives  and 
the  Committee  on  Finance  and  the  Committee  on  Labor  and  Public 
Welfare  of  the  Senate  shall  study  retirement  plans  established  and 
maintained  or  .financed  (directly  or  indirectly)  by  the  Government  of 
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the  United  States,  by  any  State  (including  the  District  of  Columbia) 
or  political  subdivision  thereof,  or  by  any  agency  or  instrumentality 
of  any  of  the  foregoing.  Such  study  shall  include  an  analysis  of — 

(1)  the  adequacy  of  existing  levels  of  participation,  vesting, 
and  financing  arrangements, 

( 2 )  existing  fiduciary  standards,  and 

(3)  the  necessity  for  Federal  legislation  and  standards  with 
respect  to  such  plans. 

In  determining  whether  any  such  plan  is  adequately  financed,  each 
committee  shall  consider  the  necessity  for  minimum  funding  stand- 
ards, as  well  as  the  taxing  power  of  the  government  maintaining  the 
plan. 

(b)  Not  later  than  December  31,  1976,  the  Committee  on  Education 
and  Labor  and  the  Committee  on  Ways  and  Means  shall  each  submit 
to  the  House  of  Representatives  the  results  of  the  studies  conducted 
under  this  section,  together  with  such  recommendations  as  they  deem 
appropriate.  The  Committee  on  Finance  and  the  Committee  on  Labor 
and  Public  Welfare  shall  each  submit  to  the  Senate  the  results  of  the 
studies  conducted  under  this  section  together  with  such  recommenda- 
tions as  they  deem  appropriate  not  later  than  such  date. 


PROTECTION   FOR  EMPLOYEES  UNDER  FEDERAL  PROCUREMENT, 
CONSTRUCTION,  AND  RESEARCH   CONTRACTS  AND  GRANTS 

29  use  1232.  Sec.  3032.  (a)  The  Secretary  of  Labor  shall,  during  the  2-year  period 

beginning  on  the  date  of  the  enactment  of  this  Act,  conduct  a  full 
and  complete  study  and  investigation  of  the  steps  necessary  to  be  taken 
to  insure  that  professional,  scientific,  and  technical  personnel  and 
others  working  in  associated  occupations  employed  under  Federal 
procurement,  construction,  or  research  contracts  or  grants  will,  to  the 
extent  feasible,  be  protected  against  forfeitures  of  pension  or  retire- 
ment rights  or  benefits,  otherwise  provided,  as  a  consequence  of  job 
transfers  or  loss  of  employment  resulting  from  terminations  or 
modifications  of  Federal  contracts,  grants,  or  procurement  policies. 
Report  to  The  Secretary  of  Labor  shall  report  the  results  of  his  study  and 

Congress.  investigation  to  the  Congress  within  2  years  after  the  date  of  the 

enactment  of  this  Act.  The  Secretary  of  Labor  is  authorized,  to  the 
extent  provided  by  law,  to  obtain  the  services  of  private  research 
institutions  and  such  other  persons  by  contract  or  other  arrangement 
as  he  determines  necessary  in  carrying  out  the  provisions  of  this 
section. 

(b)  In  the  course  of  conducting  the  study  and  investigation 
described  in  subsection  (a),  and  in  developing  the  regulations  referred 
to  in  subsection  (c),  the  Secretary  of  Labor  shall  consult — 

(1)  with  appropriate  professional  societies,  business  organiza- 
tions, and  labor  organizations,  and 

(2)  with  the  heads  of  interested  Federal  departments  and 
agencies. 

Regulations.  (c)  Within  1  year  after  the  date  on  which  he  submits  his  report  to 

the  Congress  under  subsection  (a) ,  the  Secretary  of  Labor  shall,  if  he 
determines  it  to  be  feasible,  develop  regulations  which  will  provide  the 
protection  of  pension  and  retirement  rights  and  benefits  referred  to  in 
subsection  (a). 

(d)  (1)  Any  regulations  developed  pursuant  to  subsection  (c)  shall 
take  effect  if,  and  only  if — 

(A)  the  Secretary  of  Labor,  not  later  than  the  day  which  is  3 
years  after  the  date  of  the  enactment  of  this  Act,  delivers  a  copy 
of  such  regulations  to  the  House  of  Representatives  and  a  copy 
to  the  Senate,  and 
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(B)  before  the  close  of  the  120-day  period  which  begins  on  the 
day  on  which  the  copies  of  such  regulations  are  delivered  to  the 
House  of  Representatives  and  to  the  Senate,  neither  the  House  of 
Representatives  nor  the  Senate  adopts,  by  an  affirmative  vote  of 
a  majority  of  those  present  and  voting  in  that  House,  a  resolution 
of  disapproval. 

(2)  For  purposes  of  this  subsection,  the  term  "resolution  of  disap- 
proval" means  only  a  resolution  of  either  House  of  Congress,  the  mat- 
ter after  the  resolving  clause  of  which  is  as  follows:  "That  the 

does  not  favor  the  taking  effect  of  the  regulations  transmitted  to  the 

Congress  by  the  Secretary  of  Labor  on ",  the  first  blank  space 

therein  being  filled  with  the  name  of  the  resolving  House  and  the 
second  blank  space  therein  being  filled  with  the  day  and  year. 

(3)  A  resolution  of  disapproval  in  the  House  of  Representatives 
shall  be  referred  to  the  Committee  on  Education  and  Labor.  A  resolu- 
tion of  disapproval  in  the  Senate  shall  be  referred  to  the  Committee 
on  Labor  and  Public  Welfare. 

(4)  (A)  If  the  committee  to  which  a  resolution  of  disapproval  has 
been  referred  has  not  reported  it  at  the  end  of  7  calendar  days  after  its 
introduction,  it  is  in  order  to  move  either  to  discharge  the  committee 
from  further  consideration  of  the  resolution  or  to  discharge  the 
committee  from  further  consideration  of  any  other  resolution  of  dis- 
approval which  has  been  referred  to  the  committee. 

(B)  A  motion  to  discharge  may  be  made  only  by  an  individual 
favoring  the  resolution,  is  highly  privileged  (except  that  it  may  not 
be  made  after  the  committee  has  reported  a  resolution  of  disapproval), 
and  debate  thereon  shall  be  limited  to  not  more  than  1  hour,  to  be 
divided  equally  between  those  favoring  and  those  opposing  the  resolu- 
tion. An  amendment  to  the  motion  is  not  in  order,  and  it  is  not  in 
order  to  move  to  reconsider  the  vote  by  which  the  motion  is  agreed  to 
or  disagreed  to. 

(C)  If  the  motion  to  discharge  is  agreed  to  or  disagreed  to,  the 
motion  may  not  be  renewed,  nor  may  another  motion  to  discharge  the 
committee  be  made  with  respect  to  any  other  resolution  of  disapproval. 

(5)  (A)  When  the  committee  has  reported,  or  has  been  discharged 
from  further  consideration  of,  a  resolution  of  disapproval,  it  is  at  any 
time  thereafter  in  order  (even  though  a  previous  motion  to  the  same 
effect  has  been  disagreed  to)  to  move  to  proceed  to  the  consideration 
of  the  resolution.  The  motion  is  highly  privileged  and  is  not  debatable. 
An  amendment  to  the  motion  is  not  in  order,  and  it  is  not  in  order  to 
move  to  reconsider  the  vote  by  which  the  motion  is  agreed  to  or 
disagreed  to. 

(B)  Debate  on  the  resolution  of  disapproval  shall  be  limited  to  not 
more  than  10  hours,  which  shall  be  divided  equally  between  those 
favoring  and  those  opposing  the  resolution.  A  motion  further  to  limit 
debate  is  not  debatable.  An  amendment  to,  or  motion  to  recommit,  the 
resolution  is  not  in  order,  and  it  is  not  in  order  to  move  to  reconsider 
the  vote  by  which  the  resolution  is  agreed  to  or  disagreed  to. 

(6)  (A)  Motions  to  postpone,  made  with  respect  to  the  discharge 
from  committee  or  the  consideration  of  a  resolution  of  disapproval, 
and  motions  to  proceed  to  the  consideration  of  other  business,  shnll  be 
decided  without  debate. 

(B)  Appeals  from  the  decisions  of  the  Chair  relating  to  the  appli- 
cation of  the  rules  of  the  House  of  Representatives  or  the  Senate,  as 
the  case  may  be,  to  the  procedure  relating  to  any  resolution  of  disap- 
proval shall  be  decided  without  debate. 

(7)  Whenever  the  Secretary  of  Labor  transmits  copies  of  the  regu- 
lations to  the  Congress,  a  copy  of  such  regulations  shall  be  delivered  to 
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each  House  of  Congress  on  the  same  day  and  shall  be  delivered  to  the 
Clerk  of  the  House  of  Representatives  if  the  House  is  not  in  session 
and  to  the  Secretary  of  the  Senate  if  the  Senate  is  not  in  session. 

(8)  The  120  day  period  referred  to  in  paragraph    (1)    shall   be 
computed  by  excluding — 

(A)  the  days  on  which  either  House  is  not  in  session  because  of 
an  adjournment  of  more  than  3  days  to  a  day  certain  or  an 
adjournment  of  the  Congress  sine  die,  and 

(B)  any  Saturday  and  Sunday,  not  excluded  under  subpara- 
graph ( A) ,  when  either  House  is  not  in  session. 

( 9 )  This  subsection  is  enacted  by  the  Congress — 

(A)  as  an  exercise  of  the  rulemaking  power  of  the  House  of 
Representatives  and  the  Senate,  respectively,  and  as  such  they 
are  deemed  a  part  of  the  rules  of  each  House,  respectively,  but 
applicable  only  with  respect  to  the  procedure  to  be  followed  in 
that  House  in  the  case  of  resolutions  of  disapproval  described  in 
paragraph  (2) ;  and  they  supersede  other  rules  only  to  the  extent 
that  they  are  inconsistent  therewith :  and 

(B)  with  full  recognition  of  the  constitutional  right  of  either 
House  to  change  the  rules  (so  far  as  relating  to  the  procedures  of 
that  House)  at  any  time,  in  the  same  manner  and  to  the  same 
extent  as  in  the  case  of  any  other  rule  of  that  House. 

Subtitle  C — Enrollment  of  Actuaries 

ESTABLISHMENT  OF  JOINT  BOARD  FOR  THE  ENROLLMENT  OF  ACTUARIES 

29  use  1241.  Sec.  3041.  The  Secretary  of  Labor  and  the  Secretary  of  the  Treasury 

shall,  not  later  than  the  last  day  of  the  first  calendar  month  beginning 
after  the  date  of  the  enactment  of  this  Act,  establish  a  Joint  Board 
for  the  Enrollment  of  Actuaries  (hereinafter  in  this  part  referred  to 
as  the  "Joint  Board"). 

ENROLLMENT   BY   JOINT   BOARD 

standards  and  Sec.  3042.  (a)  The  Joint  Board  shall,  by  regulations,  establish  rea- 

qualifioations.  sonable  standards  and  qualifications  for  persons  performing  actuarial 
29  use  1242.  services  with  respect  to  plans  in  which  this  Act  applies  and,  upon 
application  by  any  individual,  shall  enroll  such  individual  if  the  Joint 
Board  finds  that  such  individual  satisfies  such  standards  and  qualifi- 
cations. With  respect  to  individuals  applying  for  enrollment  oefore 
January  1,  1970,  such  standards  and  qualifications  shall  include  a 
requirement  for  an  appropriate  period  of  responsible  actuarial  experi- 
ence relating  to  pension  plans.  With  respect  to  individuals  applying 
for  enrollment  on  or  after  January  1,  1976,  such  standards  and  quali- 
fications shall  include — 

(1)  education  and  training  in  actuarial  mathematics  and  meth- 
odology, as  evidenced  by — 

(A)  a  degree  in  actuarial  mathematics  or  its  equivalent 
from  an  accredited  college  or  university, 

(B)  successful  completion  of  an  examination  in  actuarial 
mathematics  and  methodology  to  be  given  by  the  Joint 
Board,  or 

(C)  successful  completion  of  other  actuarial  examinations 
deemed  adequate  by  the  Joint  Board,  and 

(2)  an  appropriate  period  of  responsible  actuarial  experience. 
Notwithstanding  the  preceding  provisions  of  this  subsection,  the  Joint 
Board  may  provide  for  the  temporary  enrollment  for  the  period  end- 
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ing  on  January  1,  1976,  of  actuaries  under  such  interim  standards  as 
it  deems  adequate. 

(b)  The  Joint  Board  may,  after  notice  and  an  opportunity  for  a 
hearing,  suspend  or  terminate  the  enrollment  of  an  individual  under 
this  section  if  the  Joint  Board  finds  that  such  individual — 

(1)  has  failed  to  discharge  his  duties  under  this  Act,  or 

(2)  does  not  satisfy  the  requirements  for  enrollment  as  in  effect 
at  the  time  of  his  enrollment. 

The  Joint  Board  may  also,  after  notice  and  opportunity  for  hearing, 
suspend  or  terminate  the  temporary  enrollment  of  an  individual  who 
fails  to  discharge  his  duties  under  this  Act  or  who  does  not  satisfy 
the  interim  enrollment  standards. 


Enrollment 
termination. 


AMENDMENT    OF    INTERNAL    REVENUE    CODE 

Sec.  3043.  Section  7701(a)  of  the  Internal  Revenue  Code  of  1954    26  use  7701. 
(relating  to  definitions)  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph : 

"  ( 35 )  Enrolled  actuary. — The  term  'enrolled  actuary'  means  a 
person  who  is  enrolled  by  the  Joint  Board  for  the  Enrollment  of 
Actuaries  established  under  subtitle  C  of  the  title  III  of  the 
Employee  Retirement  Income  Security  Act  of  1974." 

TITLE  IV— PLAN  TERMINATION 
INSURANCE 

Subtitle  A — Pension  Benefit  Guaranty 
Corporation 


Ante,   p.   1002. 


DEFINITIONS 

Sec.  4001.  (a)  For  purposes  of  this  title,  the  term—  29  use  1301. 

(1)  "administrator"  means  the  person  or  persons  described  ill 
paragraph  (16)  of  section  3  of  this  Act;  Ante,  p.  833. 

(2)  "substantial  employer"  means  for  any  plan  year  an 
employer  (treating  employers  who  are  members  of  the  same  affil- 
iated group,  within  the  meaning  of  section  1563  (a)  of  the  Internal 

Revenue  Code  of  1954,  determined  without  regard  to  section     26  use  1563. 
1563(a)  (4)  and  (e)  (3)  (C)  of  such  Code,  as  one  employer)  who 
has  made  contributions  to  or  under  a  plan  under  which  more 
than  one  employer  makes  contributions  for  each  of — 

(A)  the  two  immediately  preceding  plan  years,  or 

(B)  the  second  and  third  preceding  plan  years, 
equaling  or  exceeding  10  percent  of  all  employer  contributions 
paid  to  or  under  that  plan  for  each  such  year; 

(3)  "multiemployer  plan"  means  a   multiemployer  plan   as 

denned  in  section  414(f)  of  the  Internal  Revenue  Code  of  1954  (as    Ante,  p.  925. 
added  by  this  Act  but  without  regard  to  whether  such  section  is 
in  effect  on  the  date  of  enactment  of  this  Act) ; 

(4)  "corporation",  except  where  the  context  clearly  requires  » 
otherwise,  means  the  Pension  Benefit  Guaranty  Corporation  estab- 
lished under  section  4002 ;                                                                         Post,  p.  1004. 

(5)  "fund"  means  the  appropriate  fund  established   under 

section  4005;  Post,  P.  1009. 

(6)  "basic  benefits"  means  benefits  guaranteed  under  section 

4022  other  than  under  section  4022(c);  and  Post,  p.  1016. 
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(7)  "non-basic  benefits"  means  benefits  guaranteed  under  sec- 
Post,  p.  1016.  tion  4022(c). 

(b)  An  individual  who  owns  the  entire  interest  in  an  unincorporated 
trade  or  business  is  treated  as  his  own  employer,  and  a  partnership 
is  treated  as  the  employer  of  each  partner  who  is  an  employee  within 
the  meaning  of  section  401(c)(1)  of  the  Internal  Revenue  Code  of 
26  use  401.  1954.  For  purposes  of  this  title,  under  regulations  prescribed  by  the 

corporation,  all  employees  of  trades  or  businesses  (whether  or  not 
incorporated)  Avhich  are  under  common  control  shall  be  treated  as 
employed  by  a  single  employer  and  all  such  trades  and  businesses  as  a 
single  employer.  The  regulations  prescribed  under  the  preceding  sen- 
tence shall  be  consistent  and  coextensive  with  regulations  prescribed 
for  similar  purposes  by  the  Secretary*  of  the  Treasury  under  section 
Ante,  p.  925.       414(c)  of  the  Internal  Revenue  Code  of  1954. 


Establishment, 
29  USC   1302, 


Eaai,  p.  1010. 


PENSION   BENEFIT   GUARANTY   CORPORATION 

Sec.  4002.  (a)  There  is  established  within  the  Department  of  Labor 
a  body  corporate  to  be  known  as  the  Pension  Benefit  Guaranty  Cor- 
poration. In  carrying  out  its  functions  under  this  title,  the  corpora- 
tion shall  be  administered  by  the  chairman  of  the  board  of  directors 
in  accordance  with  policies  established  by  the  board.  The  purposes 
of  this  title,  which  are  to  be  carried  out  by  the  corporation,  are — 

(1)  to  encourage  the  continuation  and  maintenance  of  volun- 
tary private  pension  plans  for  the  benefit  of  their  participants, 

(2)  to  provide  for  the  timely  and  uninterrupted  payment  of 
pension  benefits  to  participants  and  beneficiaries  under  plans  to 
which  this  title  applies,  and 

(3)  to  maintain  premiums  established  by  the  corporation  under 
section  4006  at  the  lowest  level  consistent  with  carrying  out  its 
obligations  under  this  title. 

(b)  To  carry  out  the  purposes  of  this  title,  the  corporation  has  the 
powers  conferred  on  a  nonprofit  corporation  under  the  District  of 
Columbia  Nonprofit  Corporation  Act  and,  in  addition  to  any  specific 
power  granted  to  the  corporation  elsewhere  in  this  title  or  under  that 
Act,  the  corporation  has  the  power — 

(1)  to  sue  and  be  sued,  complain  and  defend,  in  its  corporate 
name  and  through  its  own  counsel,  in  any  court,  State  or  Federal ; 

(2)  to  adopt,  alter,  and  use  a  corporate  seal,  which  shall  be 
judicially  noticed ; 

(3)  to  adopt,  amend,  and  repeal,  by  the  board  of  directors, 
bylaws,  rules,  and  regulations  relating  to  the  conduct  of  its  busi- 
ness and  the  exercise  of  all  other  rights  and  powers  granted  to  it 
by  this  Act; 

(4)  to  conduct  its  business  (including  the  carrying  on  of  opera- 
tions and  the  maintenance  of  offices)  and  to  exercise  all  other 
rights  and  powers  granted  to  it  by  this  Act  in  any  State  or  other 
jurisdiction  without  regard  to  qualification,  licensing,  or  other 
requirements  imposed  by  law  in  such  State  or  other  jurisdiction; 

(5)  to  lease,  purchase,  accept  gifts  or  donations  of,  or  otherwise 
to  acquire,  to  own,  hold,  improve,  use,  or  otherwise  deal  in  or  with, 
and  to  sell,  convey,  mortgage,  pledge,  lease,  exchange,  or  otherwise 
dispose  of,  any  property,  real,  personal*,  or  mixed,  or  any  interest 
therein  wherever  situated; 

(6)  to  appoint  and  fix  the  compensation  of  such  officers,  attor- 
neys, employees,  and  agents  as  may  be  required,  to  determine  their 
qualifications,  to  define  their  duties,  and,  to  the  extent  desired  by 
the  corporation,  require  bonds  for  them  and  fix  the  penalty 
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thereof,  and  to  appoint  and  fix  the  compensation  of  experts  and 
consultants  in  accordance  with  the  provisions  of  section  3109  of 
title  5,  United  States  Code;  80  Stat.  416. 

(7)  to  utilize  the  personnel  and  facilities  of  any  other  agency 
or  department  of  the  United  States  Government,  with  or  without 
reimbursement,  with  the  consent  of  the  head  of  such  agency  or 
department;  and 

(8)  to  enter  into  contracts,  to  execute  instruments,  to  incur  lia- 
bilities, and  to  do  any  and  all  other  acts  and  things  as  may  be 
necessary  or  incidental  to  the  conduct  of  its  business  and  the 
exercise  of  all  other  rights  and  powers  granted  to  the  corporation 
by  this  Act. 

(c)  Section  5108  of  title  5.  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection : 

"(g)  In  addition  to  the  number  of  positions  authorized  by  subsec- 
tion (a),  the  Pension  Benefit  Guaranty  Corporation  is  authorized, 
without  regard  to  any  other  provision  of  this  section,  to  place  one 
position  in  the  corporation  at  GS-18  and  a  total  of  10  positions  in  the 
corporation  at  GS-16  and  17.". 

(d)  The  board  of  directors  of  the  corporation  consists  of  the  Secre-      Membership. 
tary  of  the  Treasury,  the  Secretary  of  Labor,  and  the  Secretary  of 
Commerce.  Members  of  the  board  shall  serve  without  compensation, 

but  shall  be  reimbursed  for  travel,  subsistence,  and  other  necessary 
expenses  incurred  in  the  performance  of  their  duties  as  members  of  the 
board.  The  Secretary  of  Labor  is  the  chairman  of  the  board  of 
directors. 

(e)  The  board  of  directors  shall  meet  at  the  call  of  its  chairman, 
or  as  otherwise  provided  by  the  bylaws  of  the  corporation. 

(f)  As  soon  as  practicable,  but  not  later  than  180  days  after  the 
date  of  enactment  of  this  Act,  the  board  of  directors  shall  adopt  initial 
bylaws  and  rules  relating  to  the  conduct  of  the  business  of  the  corpora- 
tion. Thereafter,  the  board  of  directors  may  alter,  supplement,  or 
repeal  any  existing  bylaw  or  rule,  and  may  adopt  additional  bylaws 
and  rules  from  time  to  time  as  may  be  necessary.  The  chairman  of  the 
board  shall  cause  a  copy  of  the  bylaws  of  the  corporation  to  be  pub- 
lished in  the  Federal  Register  not  less  often  than  once  each  year. 

(g)  (1)  The  corporation,  its  propertv.  its  franchise,  capital,  reserves, 
surplus,  and  its  income  (including,  but  not  limited  to,  any  income 
of  any  fund  established  under  section  4005),  shall  be  exempt  from 
all  taxation  now  or  hereafter  imposed  by  any  State  or  local  taxing 
authority,  except  that  any  real  property  and  any  tangible  personal 
property  (other  than  cash  and  securities)  of  the  corporation  shall  be 
subject  to  State  and  local  taxation  to  the  same  extent  according  to  its 
value  as  other  real  and  tangible  personal  property  is  taxed. 

(2)  The  receipts  and  disbursements  of  the  corporation  in  the  dis- 
charge of  its  functions  shall  not  be  included  in  the  totals  of  the  budget 
of  the  United  States  Government  and  shall  be  exempt  from  any  gen- 
eral limitations  imposed  by  statute  on  budget  outlays  of  the  United 
States.  Except  as  explicitly  provided  in  this  title,  the  United  States 
is  not  liable  for  any  obligation  or  liability  incurred  by  the  corporation. 

(3)  Section  101  of  the  Government  Corporation  Control  Act  (31 

U.S.C.  846)  is  amended  by  inserting  before  the  period  a  semicolon  and      86  Stat.  1274. 
the  following:  "and  Pension  Benefit  Guaranty  Corporation". 

(h)  (1)  There  is  established  an  advisory  committee  to  the  corpora-      Advisory  com- 
tion,  for  the  purpose  of  advising  the  corporation  as  to  its  policies  and      mittee. 
procedures  relating  to  (A)  the  appointment  of  trustees  in  termination       Establishment. 
proceedings,  (B)  investment  of  moneys,  (C)  whether  plans  being  ter- 
minated should  be  liquidated  immediately  or  continued  in  operation 
under  a  trustee,  and  (D)  such  other  issues  as  the  corporation  may 


Bylaws  and 
rules. 


Publication 
in  Federal 
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Membership. 


Tei 


Compensation. 


80  Stat.  416. 


5  USC  5332 
note. 


86  Stat.  770. 
5  USC  app. 


request  from  time  to  time.  The  advisory  committee  may  also  recom- 
mend persons  for  appointment  as  trustees  in  termination  proceedings, 
make  recommendations  with  respect  to  the  investment  of  moneys  in  the 
funds,  and  advise  the  corporation  as  to  whether  a  plan  subject  to  being 
terminated  should  be  liquidated  immediately  or  continued  in  opera- 
tion under  a  trustee. 

(2)  The  advisory  committee  consists  of  seven  members  appointed, 
from  among  individuals  recommended  by  the  board  of  directors,  by 
the  President.  Of  the  seven  members,  two  shall  represent  the  interests 
of  employee  organizations,  two  shall  represent  the  interests  of 
employers  who  maintain  pension  plans,  and  three  shall  represent  the 
interests  of  the  general  public.  The  President  shall  designate  one 
member  as  chairman  at  the  time  of  the  appointment  of  that  member. 

(3)  Members  shall  serve  for  terms  of  3  years  each,  except  that,  of 
the  members  first  appointed,  one  of  the  members  representing  the 
interests  of  employee  organizations,  one  of  the  members  representing 
the  interests  of  employers,  and  one  of  the  members  representing  the 
interests  of  the  general  public  shall  be  appointed  for  terms  of  2  years 
each,  one  of  the  members  representing  the  interests  of  the  general 
public  shall  be  appointed  for  a  term  of  1  year,  and  the  other  members 
shall  be  appointed  to  full  3-year  terms.  The  advisory  committee  shall 
meet  at  least  six  times  each  year  and  at  such  other  times  as  may  be 
determined  by  the  chairman  or  requested  by  any  three  members  of  the 
advisory  committee. 

(4)  Members  shall  be  chosen  on  the  basis  of  their  experience  with 
employee  organizations,  with  employers  who  maintain  pension  plans, 
with  the  administration  of  pension  plans,  or  otherwise  on  account  of 
outstanding  demonstrated  ability  in  related  fields.  Of  the  members 
serving  on  the  advisory  committee  at  any  time,  no  more  than  four 
shall  be  affiliated  with  the  same  political  party. 

(5)  An  individual  appointed  to  fill  a  vacancy  occurring  other  than 
by  the  expiration  of  a  term  of  office  shall  be  appointed  only  for  the 
unexpired  term  of  the  member  he  succeeds.  Any  vacancy  occurring 
in  the  office  of  a  member  of  the  advisory  committee  shall  be  filled  in  the 
manner  in  which  that  office  was  originally  filled. 

(6)  The  advisory  committee  shall  appoint  and  fix  the  compensation 
of  such  employees  as  it  determines  necessary  to  discharge  its  duties, 
including  experts  and  consultants  in  accordance  with  the  provisions 
of  section  3100  of  title  5,  United  States  Code.  The  corporation  shall 
furnish  to  the  advisory  committee  such  professional,  secretarial,  and 
other  services  as  the  committee  may  request. 

(7)  Members  of  the  advisory  committee  shall,  for  each  day  (includ- 
ing traveltime)  during  which  they  are  attending  meetings  or  con- 
ferences of  the  committee  or  otherwise  engaged  in  the  business  of  the 
committee,  be  compensated  at  a  rate  fixed  by  the  corporation  which  is 
not  in  excess  of  the  daily  equivalent  of  the  annual  rate  of  basic  pay 
in  effect  for  grade  GS-1S  of  the  General  Schedule,  and  while  away 
from  their  homes  or  regular  places  of  business  they  may  be  allowed 
travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as  author- 
ized by  section  5703  of  title  5,  United  States  Code. 

(8)  The  Federal  Advisory  Committee  Act  does  not  apply  to  the 
advisory  committee  established  by  this  subsection. 


INVESTIGATORY    AUTHORITY;    COOPERATION    WITH    OTHER    AGENCIES; 
CIVIL    ACTIONS 


29  USC   1303. 


Sec.  4003.  (a)  The  corporation  may  make  such  investigations  as  it 
deems  necessary  to  determine  whether  any  person  has  violated  or  is 
about  to  violate  any  provision  of  this  title  or  any  rule  or  regulation 
thereunder,  and  may  require  or  permit  any  person  to  file  with  it  a 
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statement  in  writing,  under  oath  or  otherwise  as  the  corporation  shall 
determine,  as  to  all  the  facts  and  circumstances  concerning  the  matter 
to  be  investigated. 

(b)  For  the  purpose  of  any  such  investigation,  or  any  other  pro- 
ceeding under  this  title,  any  member  of  the  board  of  directors  of  the 
corporation,  or  any  officer  designated  by  the  chairman,  may  admin- 
ister oaths  and  affirmations,  subpena  witnesses,  compel  their  attend- 
ance, take  evidence,  and  require  the  production  of  any  books,  papers, 
correspondence,  memoranda,  or  other  records  which  the  corporation 
deems  relevant  or  material  to  the  inquiry. 

(c)  In  case  of  contumacy  by,  or  refusal  to  obey  a  subpena  issued  to, 
any  person,  the  corporation  may  invoke  the  aid  of  any  court  of  the 
United  States  within  the  jurisdiction  of  which  such  investigation  or 
proceeding  is  carried  on,  or  where  such  person  resides  or  carries  on 
business,  in  requiring  the  attendance  and  testimony  of  witnesses  and 
the  production  of  books,  papers,  correspondence,  memoranda,  and 
other  records.  The  court  may  issue  an  order  requiring  such  person  to 
appear  before  the  corporation,  or  member  or  officer  designated  by  the 
corporation,  and  to  produce  records  or  to  give  testimony  related  to  the 
matter  under  investigation  or  in  question.  Any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  the  court  as  a  contempt  tnereof. 
All  process  in  any  such  case  may  be  served  in  the  judicial  district  in 
which  such  person  is  an  inhabitant  or  may  be  found. 

(d)  In  order  to  avoid  unnecessary  expense  and  duplication  of  func- 
tions among  government  agencies,  the  corporation  may  make  such 
arrangements  or  agreements  for  cooperation  or  mutual  assistance  in 
the  performance  or  its  functions  under  this  title  as  is  practicable  and 
consistent  with  law.  The  corporation  may  utilize  the  facilities  or  serv- 
ices of  any  department,  agency,  or  establishment  of  the  United  States 
or  of  any  State  or  political  subdivision  of  a  State,  including  the  serv- 
ices of  any  of  its  employees,  with  the  lawful  consent  of  such  depart- 
ment, agency,  or  establishment.  The  head  of  each  department,  agency, 
or  establishment  of  the  United  States  shall  cooperate  with  the  corpora- 
tion and,  to  the  extent  permitted  by  law,  provide  such  information 
and  facilities  as  it  may  request  for  its  assistance  in  the  perform- 
ance of  its  functions  under  this  title.  The  Attorney  General  or  his 
representative  shall  receive  from  the  corporation  for  appropriate 
action  such  evidence  developed  in  the  performance  of  its  functions 
under  this  title  as  may  be  found  to  warrant  consideration  for  criminal 
prosecution  under  the  provisions  of  this  or  any  other  Federal  law. 

(e)  (1)  Civil  actions  may  be  brought  by  the  corporation  for  appro- 
priate relief,  legal  or  equitable  or  both,  to  redress  violations  of  the 
provisions  of  this  title. 

(2)  Except  as  otherwise  provided  in  this  title,  where  such  an  action 
is  brought  in  a  district  court  of  the  United  States,  it  may  be  brought 
in  the  district  where  the  plan  is  administered,  where  the  violation  took 
place,  or  where  a  defendant  resides  or  may  be  found,  and  process  may 
be  served  in  any  other  district  where  a  defendant  resides  or  may  be 
found. 

(3)  The  district  courts  of  the  United  States  shall  have  jurisdiction    Jurisdiction. 
of  actions  brought  by  the  corporation  under  this  title  without  regard 

to  the  amount  in  controversy  in  any  such  action. 

(4)  Upon  application  by  the  corporation  to  a  court  of  the  United 
States  for  expedited  handling  of  any  case  in  which  the  corporation  is 
a  party,  it  is  the  duty  of  that  court  to  assign  such  case  for  hearing  at 
the  earliest  practical  date  and  to  cause  such  case  to  be  in  every  way 
expedited. 

(5)  In  any  action  brought  under  this  title,  whether  to  collect  pre- 
miums, penalties,  and  interest  under  section  4007  or  for  any  other    Post,  p.  1013. 
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purpose,  the  court  may  award  to  the  corporation  all  or  a  portion  of 
the  costs  of  litigation  incurred  by  the  corporation  in  connection  with 
such  action. 

(f )  Any  participant,  beneficiary,  plan  administrator,  or  employee 
adversely  affected  by  any  action  of  the  corporation,  or  by  a  receiver 
or  trustee  appointed  by  the  corporation,  with  respect  to  a  plan  in 
which  such  participant,  beneficiary,  plan  administrator  or  employer 
has  an  interest,  may  bring  an  action  against  the  corporation,  receiver, 
or  trustee  in  the  appropriate  court.  For  purposes  of  this  subsection 
the  term  "appropriate  court"  means  the  United  States  district  court 
before  which  proceedings  under  section  4041  or  4042  of  this  title  are 
being  conducted,  or  if  no  such  proceedings  are  being  conducted  the 
United  States  district  court  for  the  district  in  which  the  plan  has 
its  principal  office,  or  the  United  States  district  court  for  the  District 
of  Columbia.  The  district  courts  of  the  United  States  have  jurisdiction 
of  actions  brought  under  this  subsection  without  regard  to  the  amount 
in  controversy. 

TEMPORARY    AUTHORITY    FOR    INITIAL    PERIOD 

29  IBC  1304.  Sec.  4004.  (a)   Notwithstanding  anything  to  the  contrary  in  this 

title,  the  corporation  may,  upon  receipt  of  notice  that  a  plan  is  to  be 

Post,  p.  1021.  terminated  or  upon  making  a  determination  described  in  section  4042, 
appoint  a  receiver  whose  powers  shall  take  effect  immediately.  The 
receiver  shall  assume  control  of  such  plan  and  its  assets,  protecting 
the  interests  of  all  interested  persons  during  subsequent  proceedings. 
(b)(1)  Within  a  reasonable  time,  not  exceeding  20  days,  after  the 
appointment  of  a  receiver  under  subsection  (a),  the  corporation  shall 
apply  to  an  appropriate  United  States  district  court  for  a  decree 
approving  such  appointment.  The  court  to  which  application  is  made 
shall  issue  a  decree  approving  such  appointment  unless  it  determines 
that  such  approval  would  not  be  in  the  best  interests  of  the  participants 
and  beneficiaries  of  the  plan. 

(2)  If  the  court  to  which  application  is  made  under  paragraph  (1) 
dismisses  the  application  with  prejudice,  or  if  the  corporation  fails  to 
apply  for  a  decree  under  paragraph  (1)  within  20  days  after  the 
appointment  of  the  receiver,  the  receiver  shall  transfer  all  assets 
and  records  of  the  plan  held  by  him  to  the  plan  administrator  within 
3  business  days  after  such  dismissal  or  the  expiration  of  the  20  day 
period.  The  receiver  shall  not  be  liable  to  the  plan  or  to  any  other 
person  for  his  acts  as  receiver  other  than  for  willful  misconduct,  or 
for  conduct  in  violation  of  the  provisions  of  part  4  of  subpart  B  of 

Ante,  p.  832.  title  I  of  this  Act  (except  to  the  extent  that  the  provisions  of  section 
4042(d)  (1)  (A)  provide  otherwise) . 

(c)  The  corporation  is  authorized,  as  an  alternative  to  appointing  a 
receiver  under  subsection  (a),  to  direct  a  plan  administrator  to  apply 
to  a  district  court  of  the  United  States  for  the  appointment  of  a 
receiver  to  assume  control  of  the  plan  and  its  assets  for  the  purpose  of 
protecting  the  interests  of  all  interested  persons  until  the  plan  can  be 
terminated  under  the  provisions  of  this  title. 

(d)  A  receiver  appointed  under  this  section  has  the  powers  of  a 
trustee  under  section  4042(d)  (1)  (A)  and  (B),  and  shall  report  to 
the  corporation  and  the  court  on  the  plan  from  time  to  time  as  re- 
quired by  either  the  corporation  or  the  court.  As  soon  as  practicable 
after  his  appointment,  a  receiver  appointed  under  this  section  shall 
determine  whether  the  assets  of  the  plan  are  sufficient  to  discharge 
when  clue  all  obligations  of  the  plan  with  respect  to  benefits  guaranteed 

^ost,  p.  1025.  under  this  title  in  accordance  with  the  requirements  of  section  4044. 
If  the  determination  of  the  receiver  is  approved  by  the  corporation  and 
the  court,  the  receiver  shall  proceed  as  if  he  were  a  trustee  appointed 
under  section  40 12. 
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(e)  A  receiver  may  not  be  appointed  under  this  section  more  than 
270  days  after  the  date  of  enactment  of  this  Act. 

(f )  In  addition  to  its  other  powers  under  this  title,  for  only  the  first 
270  days  after  the  date  of  enactment  of  this  Act  the  corporation  may — 

(1)  contract  for  printing  without  regard  to  the  provisions  of 

chapter  5  of  title  44,  United  States  Code,  44  use  501. 

(2)  waive  any  notice  required  under  this  title  if  the  corporation 
finds  that  a  waiver  is  necessary  or  appropriate, 

(3)  extend  the  90-day  period  referred  to  in  section  4041(a)  for     Post,  p.  1020. 
an  additional  90  days  without  the  agreement  of  the  plan  adminis- 
trator and  without  application  to  a  court  as  required  under  section 

4041(d),  and 

(4)  waive  the  application  of  the  provisions  of  sections  4062, 

4063,  and  4064  to,  or  reduce  the  liability  imposed  under  such  sec-     Post,  pp.  1029, 

tions  on,  any  employer  with  respect  to  a  plan  terminating  during     1030. 

that  270  day  period  if  the  corporation  determines  that  such  waiver 

or  reduction  is  necessary  to  avoid  unreasonable  hardship  in  any 

case  in  which  the  employer  was  not  able,  as  a  practical  matter,  to 

continue  the  plan. 

ESTABLISHMENT  OF  PENSION  BENEFIT  GUARANTY  FUNDS 

Sec.  4005.  (a)  There  are  established  on  the  books  of  the  Treasury     29  use  1305. 
of  the  United  States  four  revolving  funds  to  be  used  by  the  corporation 
in  carrying  out  its  duties  under  this  title.  One  of  the  funds  shall  be 
used  in  connection  with  benefits  guaranteed  under  sections  4022  and 
4023  (but  not  non-basic  benefits)  with  respect  to  plans  other  than     Post,  pp.  1016- 
multiemployer  plans,  one  of  the  funds  shall  be  used  with  respect  to     1018. 
such  benefits  guaranteed  under  such  sections  (other  than  non-basic 
benefits)  for  multiemployer  plans,  one  of  the  funds  shall  be  used  with 
respect  to  non-basic  benefits,  if  any  are  guaranteed  by  the  corporation 
under  section  4022,  for  plans  which  are  not  multiemployer  plans,  and 
the  remaining  fund  shall  be  used  with  respect  to  non-basic  benefits, 
if  any  are  guaranteed  by  the  corporation  under  section  4022,  for  multi- 
employer plans.  Whenever  in  this  title  reference  is  made  to  the  term 
"fund"  the  reference  shall  be  considered  to  refer  to  the  appropriate 
fund  established  under  this  subsection. 

(b)  (1)   Each  fund  established  under  this  section  shall  be  credited 
with  the  appropriate  portion  of — 

(A)  funds  borrowed  under  subsection  (c), 

(B)  premiums,  penalties,  interest,  and  charges  collected  under 
this  title. 

(C)  the  value  of  the  assets  of  a  plan  administered  under  section 
4042  by  a  trustee  to  the  extent  that  they  exceed  the  liabilities  of 
such  plan, 

(D)  the  amount  of  any  employer  liability  payments  under 
subtitle  D,  to  the  extent  that  such  payments  exceed  liabilities  of 
the  plan  (taking  into  account  all  other  plan  assets) , 

(E)  earnings  on  investments  of  the  fund  or  on  assets  credited 
to  the  fund  under  this  subsection,  and 

(F)  receipts  from  any  other  operations  under  this  title. 

(2)  Subject  to  the  provisions  of  subsection  (a),  each  fund  shall  be 
available — 

(A)  for  making  such  payments  as  the  corporation  determines 
are  necessary  to  pay  benefits  guaranteed  under  section  4022, 

(B)  for  making  such  payments  as  the  corporation  determines 
are  necessary  under  section  4023, 
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(C)  to  purchase  assets  from  a  plan  being  terminated  by  the 
corporation  when  the  corporation  determines  such  purchase  will 
best  protect  the  interests  of  the  corporation,  participants  in  the 
plan  being  terminated,  and  other  insured  plans, 

(D)  to  repay  to  the  Secretary  of  the  Treasury  such  sums  as 
may  be  borrowed  (together  with  interest  thereon)  under  subsec- 
tion  (c),  and 

(E)  to  pay  the  operational  and  administrative  expenses  of  the 
corporation,  including  reimbursement  of  the  expenses  incurred  by 
the  Department  of  the  Treasury  in  maintaining  the  funds,  and  the 
Comptroller  General  in  auditing  the  corporation, 

(3)  Whenever  the  corporation  determines  that  the  moneys  of  any 
fund  are  in  excess  of  current  needs,  it  may  request  the  investment  of 
such  amounts  as  it  determines  advisable  by  the  Secretary  of  the  Treas- 
ury in  obligations  issued  or  guaranteed  by  the  United  States  but.  until 
all  borrowings  under  subsection  (c)  have  been  repaid,  the  obligations 
in  which  such  excess  moneys  are  invested  may  not  yield  a  rate  of  return 
in  excess  of  the  rate  of  interest  payable  on  such  borrowings. 

(c)  The  corporation  is  authorized  to  issue  to  the  Secretary  of  the 
Treasury  notes  or  other  obligations  in  an  aggregate  amount  of  not  to 
exceed  $100,000,000.  in  such  forms  and  denominations,  bearing  such 
maturities,  and  subject  to  such  terms  and  conditions  as  may  be  pre- 
scribed by  the  Secretary  of  the  Treasury.  Such  notes  or  other  obliga- 
tions shall  bear  interest  at  a  rate  determined  by  the  Secretary  of  the 
Treasury,  taking  into  consideration  the  current  average  market  yield 
on  outstanding  marketable  obligations  of  the  United  States  of  com- 
parable maturities  during  the  month  preceding  the  issuance  of  such 
notes  or  other  obligations  of  the  corporation.  The  Secretary  of  the 
Treasury  is  authorized  and  directed  to  purchase  any  notes  or  other 
obligations  issued  by  the  corporation  under  this  subsection,  and  for 
that  purpose  he  is  authorized  to  use  as  a  public  debt  transaction  the 
proceeds  from  the  sale  of  any  securities  issued  under  the  Second  Lib- 
84  Stat.  830.  erty  Bond  Act.  as  amended,  and  the  purposes  for  which  securities  may 
31  USC  757c.  be  issued  under  that  Act,  as  amended,  are  extended  to  include  any 

purchase  of  such  notes  and  obligations.  The  Secretary  of  the  Treasury 
may  at  any  time  sell  any  of  the  notes  or  other  obligations  acquired  by 
him  under  this  subsection.  All  redemptions,  purchases,  and  sales  by 
the  Secretary  of  the  Treasury  of  such  notes  or  other  obligations  shall 
be  treated  as  public  debt  transactions  of  the  United  States. 

PREMIUM   RATES 

29  USC  1306.  Sec.  4006.   (a)(1)  The  corporation  shall  prescribe  such  insurance 

premium  rates  and  such  coverage  schedules  for  the  application  of 
those  rates  as  may  be  necessary  to  provide  sufficient  revenue  to  the 
fund  for  the  corporation  to  carry  out  its  functions  under  this  title. 
The  premium  rates  charged  by  the  corporation  for  any  period  shall 
be  uniform  for  all  plans,  other  than  multiemployer  plans  insured  by 
the  corporation,  with  respect  to  basic  benefits  guaranteed  by  it  under 
Post,  p.  1016.  section  4022.  and  shall  be  uniform  for  all  multiemployer  plans  with 
respect  to  basic  benefits  guaranteed  by  it  under  such  section.  The  pre- 
mium rates  charged  by  the  corporation  for  any  period  for  non-basic 
benefits  guaranteed  by  it  shall  be  uniform  by  category  of  non-basic 
benefit  guaranteed,  shall  be  based  on  the  risk  insured  in  each  category, 
and  shall  reflect  the  experience  of  the  corporation  (including  reason- 
ably anticipated  experience)   in  guaranteeing  such  benefits. 

(2)  The  corporation  shall  maintain  separate  coverage  schedules 
for — 

(A)  basic  benefits  guaranteed  by  it  under  section  4022  for — 
(i)  plans  which  are  multiemployer  plans,  and 
(ii)  plans  which  are  not  multiemployer  plans, 
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(B)  employers  insured  under  section  4023  against  liability   Post,  p.  1019. 
under  subtitle  D  of  this  title,  and 

(C)  non-basic  benefits. 

Except  as  provided  in  paragraph  (3),  the  corporation  may  revise 
such  schedules  whenever  it  determines  that  revised  rates  are  necessary, 
but  a  revised  schedule  described  in  subparagraph  (A)  shall  apply  only 
to  plan  years  beginning  more  than  30  days  after  the  date  on  which  the 
Congress  approves  such  revised  schedule  by  a  concurrent  resolution. 

(3)  Except  as  provided  in  paragraph  (4),  the  rate  for  all  plans  for 

benefits  guaranteed  under  section  4022  (other  than  non-basic  benefits)    Post,  p.  1016. 
with  respect  to  plan  years  ending  no  more  than  35  months  after  the 
effective  date  of  this  title  is  — 

(A)  in  the  case  of  each  plan  which  is  not  a  multiemployer  plan, 
an  amount  equal  to  one  dollar  for  each  individual  who  is  a  par- 
ticipant in  such  plan  at  any  time  during  the  plan  year ;  and 

(B)  in  the  case  of  a  multiemployer  plan,  an  amount  equal  to 
fifty  cents  for  each  individual  who  is  a  participant  in  such  plan 
at  any  time  during  such  plan  year. 

The  rate  applicable  under  this  paragraph  to  any  plan  the  plan  year 
of  which  does  not  begin  on  the  date  of  enactment  of  this  Act  is  a  frac- 
tion of  the  rate  described  in  the  preceding  sentence,  the  numerator  of 
which  is  the  number  of  months  which  end  before  the  date  on  which 
the  new  plan  year  commences  and  the  denominator  of  which  is  12.  The 
corporation  is  authorized  to  prescribe  regulations  under  which  the 
rate  described  in  subparagraph  (B)  will  not  apply  to  the  same  partici- 
pant in  any  multiemployer  plan  more  than  once  for  any  plan  year. 

(4)  Upon  notification  filed  with  the  corporation  not  less  than  60 
clays  after  the  date  on  which  the  corporation  publishes  the  rates  appli- 
cable under  paragraph  (5),  at  the  election  of  a  plan  the  rate  applicable 
to  that  plan  with  respect  to  the  second  full  plan  year  to  which  this 
section  applies  beginning  after  the  date  of  enactment  of  this  Act  shall 
be  the  greater  of  — 

(A)  an  alternative  rate  determined  tinder  paragraph   (5),  or 

(B)  one-half  of  the  rate  applicable  to  the  plan  under  paragraph 

(3)- 
In  the  case  of  a  multiemployer  plan,  the  rate  prescribed  by  this  para- 
graph (at  the  election  of  a  plan)  for  the  second  full  plan  year  is  also 
the  applicable  rate  for  plan  years  succeeding  the  second  full  plan 
year  and  ending  before  the  full  plan  year  first  commencing  after 
December  31, 1977. 

(5)  In  carrying  out  its  authority  under  paragraph  (1)  to  establish 
premium  rates  and  bases  for  basic  benefits  guaranteed  under  section 
4022  the  corporation  shall  establish  such  rates  and  bases  in  coverage 
schedules  for  plan  years  beginning  24  months  or  more  after  the  date 
of  enactment  of  this  Act  in  accordance  with  the  provisions  of  this 
paragraph.  The  corporation  shall  publish  the  rate  schedules  first  appli- 
cable under  this  paragraph  in  the  Federal  Register  not  later  than  270  Publication  in 
days  after  the  date  of  enactment  of  this  Act.  Federal  Regis- 

(A)  The  corporation  may  establish  annual  premiums  composed    i&r» 
of — 

(i)  a  rate  applicable  to  the  excess,  if  any,  of  the  present 
value  of  the  basic  benefits  of  the  plan  which  are  guaranteed 
over  the  value  of  the  assets  of  the  plan,  not  in  excess  of  0.1 
percent  for  plans  which  are  not  multiemployer  plans  and  not 
m  excess  of  0.025   percent  for  multiemployer  plans,  and 

(ii)  an  additional  charge  based  on  the  rate  applicable  to 
the  present  value  of  the  basic  benefits  of  the  plan  which  are 
guaranteed,  determined  separately  for  multiemployer  plans 
and  for  plans  which  are  not  multiemployer  plans. 
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The  rate  for  the  additional  charge  referred  to  in  clause  (ii)  shall 
be  set  by  the  corporation  for  every  year  at  a  level  (determined 
separately  for  multiemployer  plans  and  for  plans  which  are  not 
multiemployer  plans)  which  the  corporation  estimates  will  yield 
total  revenue  approximately  equal  to  the  total  revenue  to  be 
derived  by  the  corporation  from  the  premiums  referred  to  in 
clause  (i)  of  this  subparagraph. 

(B)   The  corporation  may  establish  annual  premiums  based 
on — 

(i)   the  number  of  participants  in  a  plan,  but  such  premium 

rates  shall  not  exceed  the  rates  described  in  paragraph  (.">), 

(ii)   unfunded  basic  benefits  guaranteed  under  this  title, 

but  such  premium   rates  shall   not  exceed  the   limitations 

applicable  under  subparagraph  (A)  (i),  or 

(iii)    total  guaranteed  basic  benefits,  but  such   premium 
rates  may  not  exceed  the  rates  determined  under  subpara- 
graph (A)  (ii). 
If  the  corporation  uses  2  or  more  of  the  rate  bases  described  in 
this  subparagraph,  the  premium  rates  shall  be  designed  to  pro- 
duce approximately  equal  amounts  of  aggregate  premium  revenue 
from  each  of  the  rate  bases  used. 
((>)   The  corporation  shall  by  regulation  define  the  terms  "value 
of  the  assets"  and  "present  value  of  the  benefits  of  the  plan  which 
are  guaranteed"  in  a  manner  consistent  with  the  purposes  of  this 
title  and  the  provisions  of  this  section. 

(b)(1)  In  order  to  place  a  revised  coverage  schedule  (other  than 
a  schedule  described  in  subsection  (a)(2)  (B)  or  (C)  in  effect, 
the  corporation  shall  transmit  the  proposed  schedule,  its  proposed 
effective  date,  and  the  reasons  for  its  proposal  to  the  Committee  on 
Ways  and  Means  and  the  Committee  on  Education  and  Labor  of  the 
House  of  Representatives,  and  to  the  Committee  on  Finance  and  the 
Committee  on  Labor  and  Public  Welfare  of  the  Senate. 

(2)  The  succeeding  paragraphs  of  this  subsection  are  enacted  by 
Congress  as  an  exercise  of  the  rulemaking  power  of  the  Senate  and 
the.  House  of  Representatives,  respectively,  and  as  such  they  shall  be 
deemed  a  part  of  the  rules  of  each  House,  respectively,  but  appli- 
cable only  with  respect  to  the  procedure  to  be  followed  in  that  House 
in  the  case  of  resolutions  described  in  paragraph  ('■*>).  They  shall 
supersede  other  rules  only  to  the  extent  that  they  are  inconsistent 
therewith.  They  are  enacted  with  full  recognition  of  the  constitutional 
right  of  either  House  to  change  the  rules  (so  far  as  relating  to  the 
procedure  of  that  House)  at  any  time,  in  the  same  manner  and  to  the 
same  extent  as  in  the  case  of  any  rule  of  that  House. 

(3)  For  the  purpose  of  the  succeeding  paragraphs  of  this  sub- 
sec!  ion,  "resolution"  means  only  a  concurrent  resolution,  the  matter 
after  the.  resolving  clause  of  which  is  as  follows:  "That  the  Congress 
favors  the  proposed  revised  coverage  schedule  transmitted  to  Con- 
gress by  the  Pension  Benefit  Guaranty  Corporation  on  .*',  the 

blank  space  therein  being  filled  with  the  date  on  which  the  corpora- 
tion's message  proposing  the  rate  was  delivered. 

(4)  A  resolution  shall  be  referred  to  the  Committee  on  Ways  and 
Means  and  the  Committee  on  Education  and  Labor  of  the  House  of 
Representatives  and  to  the  Committee  on  Finance  and  the  Committee 
on  Labor  and  Public  Welfare  of  the  Senate. 

(5)  If  a  committee  to  which  has  been  referred  a  resolution  has  not 
repotted  it  before  the  expiration  of  10  calendar  days  after  its  intro- 
duction, it  shall  then  (but  not  before)  be  in  order  to  move  to  dis- 
charge the  committee  from  further  consideration  of  that  resolution, 
or  to  discharge  the  committee  from  further  consideration  of  any  other 
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resolution  with  respect  to  the  proposed  adjustment  which  has  been 
referred  to  the  committee.  The  motion  to  discharge  may  be  made  only 
by  a  person  favoring  the  resolution,  shall  be  highly  privileged  (except 
that  it  may  not  be  made  after  the  committee  has  reported  a  resolution 
with  respect  to  the  same  proposed  rate),  and  debate  thereon  shall  be 
limited  to  not  more  than  1  hour,  to  be  divided  equally  between  those 
favoring  and  those  opposing  the  resolution.  An  amendment  to  the 
motion  is  not  in  order,  and  it  is  not  in  order  to  move  to  reconsider  the 
vote  by  which  the  motion  is  agreed  to  or  disagreed  to.  If  the  motion 
to  discharge  is  agreed  to  or  disagreed  to.  the  motion  may  not  be 
renewed,  nor  may  another  motion  to  discharge  the  committee  be  made 
with  respect  to  any  other  resolution  with  respect  to  the  same  proposed 
rate. 

(6)  When  a  committee  has  reported,  or  has  been  discharged  from 
further  consideration  of  a  resolution,  it  is  at  any  time  thereafter  in 
order  (even  though  a  previous  motion  to  the  same  effect  has  been 
disagreed  to)  to  move  to  proceed  to  the  consideration  of  the  resolution. 
The  motion  is  highly  privileged  and  is  not  debatable.  An  amendment 
to  the  motion  is  not  in  order,  and  it  is  not  in  order  to  move  to  recon- 
sider the  vote  by  which  the  motion  is  agreed  to  or  disagreed  to.  Debate 
on  the  resolution  shall  be  limited  to  not  more  than  10  hours,  which 
shall  be  divided  equally  between  those  favoring  and  those  opposing 
the  resolution.  A  motion  further  to  limit  debate  is  not  debatable.  An 
amendment  to,  or  motion  to  recommit,  the  resolution  is  not  in  order, 
and  it  is  not  in  order  to  move  to  reconsider  the  vote  by  which  the 
resolution  is  agreed  to  or  disagreed  to. 

(7)  Motions  to  postpone,  made  with  respect  to  the  discharge  from 
committee,  or  the  consideration  of.  a  resolution  and  motions  to  proceed 
to  the  consideration  of  other  business  shall  be  decided  without  debate. 
Appeals  from  the  decisions  of  the  Chair  relating  to  the  application  of 
the  rules  of  the  Senate  or  the  House  of  Representatives,  as  the  case 
may  be,  to  the  procedure  relating  to  a  resolution  shall  be  decided 
without  debate. 

PAYMENT    OF    PBE1CT1  H8 

Sec.  4007.   (a)  The  plan  administrator  of  each  plan  shall  pay  the    29  use  1307. 
premiums  imposed  by  the  corporation  under  this  title  with  respect  to 
that  plan  when  they  are  due.  Any  employer  obtaining  contingent  lia- 
bility coverage  under  section  4023  shall  pay  the  premiums  imposed    Post,  p.  1019. 
by  the  corporation  under  that  section  when  due.  Premiums  under  this 
title  are  payable  at  the  time,  and  on  an  estimated,  advance,  or  other 
basis,  as  determined  by  the  corporation.  Premiums  imposed  by  this 
title  on  the  date  of  enactment  (applicable  to  that  portion  of  any  plan 
year  during  which  such  date  occurs)  are  due  within  30  days  after  such 
date.  Premiums  imposed  by  this  title  on  the  first  plan  year  commenc- 
ing after  the  date  of  enactment  of  this  Act  are  due  within  30  days  after 
such    plan    year    commences.    Premiums    shall    continue    to    accrue 
until    a    plan's    as=ets    are    distributed    pursuant    to    a    termination 
procedure,  or  until  a  trustee  is  appointed  pursuant  to  section  4042,    Post,  p.  1025. 
whichever  is  earlier. 

(b)  If  any  basic  benefit  premium  is  not  paid  when  it  is  due  the 
corporation  is  authorized  to  assess  a  late  payment  charge  of  not  more 
than  100  percent  of  the  premium  payment  which  was  not  timely  paid. 
The  preceding  sentence  shall  not  apply  to  any  payment  of  premium 
made  within  fiO  days  after  the  date  on  which  payment  is  due,  if  before 
such  date,  the  ?>lan  administrator  obtains  a  waiver  from  the 
corporation  based  upon  a  showing  of  substantial  hardship  arising 
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from  the  timely  payment  of  the  premium.  The  corporation  is 
authorized  to  grant  a  waiver  under  this  subsection  upon 
application  made  by  the  plan  administrator,  but  the  corporation  may 
not  grant  a  waiver  if  it  appears  that  the  plan  administrator  will  be 
unable  to  pay  the  premium  within  60  days  after  the  date  on  which 
it  is  due.  If  any  premium  is  not  paid  by  the  last  date  prescribed  for 
a  payment,  interest  on  the  amount  of  such  premium  at  the  rate 
26  use  6601.  imposed  under  section  6601(a)  of  the  Internal  Revenue  Code  of  1954 
(relating  to  interest  on  underpayment,  nonpayment,  or  extensions  of 
time  for  payment  of  tax)  shall  be  paid  for  the  period  from  such  last 
date  to  the  date  paid. 

(c)  If  any  plan  administrator  fails  to  pay  a  premium  when  due.  the 
corporation  is  authorized  to  bring  a  civil  action  in  any  district  court 
of  tne  United  States  within  the  jurisdiction  of  which  the  plan  assets 
are  located,  the  plan  is  administered,  or  in  which  a  defendant  resides 
or  is  found  for  the  recovery  of  the  amount  of  the  premium  penalty, 
and  interest,  and  process  may  be  served  in  any  other  district.  The 
district  courts  of  the  United  States  shall  have  jurisdiction  over  actions 
brought  under  this  subsection  by  the  corporation  without  regard 
to  the  amount  in  controversy. 

(d)  The  corporation  shall  not  cease  to  guarantee  basic  benefits  on 
account  of  the  failure  of  a  plan  administrator  to  pay  any  premium 
when  due. 

REPORT   BY   THE    CORPORATION 

29  use  1308,  Sec.  4008.  As  soon  as  practicable  after  the  close  of  each  fiscal  year 

the  corporation  shall  transmit  to  the  President  and  the  Congress  a 
report  relative  to  the  conduct  of  its  business  under  this  title  for  that 
fiscal  year.  The  report  shall  include  financial  statements  setting  forth 
the  finances  of  the  corporation  at  the  end  of  such  fiscal  year  and  the 
result  of  its  operations  (including  the  source  and  application  of  its 
funds)  for  the  fiscal  year  and  shall  include  an  actuarial  evaluation  of 
the  expected  operations  and  status  of  the  funds  established  under  sec- 
Ante,  p«  1009.  tion  4005  for  the  next  five  years  ( including  a  detailed  statement  of  the 
actuarial  assumptions  and  methods  used  in  making  such  evaluation). 

PORTABILITY   ASSISTANCE 

29  use  1309.  Sec.  4009.  The  corporation  shall  provide  advice  and  assistance  to 

individuals  with  respect  to  evaluating  the  economic  desirability  of 
establishing  individual  retirement  accounts  or  other  forms  of  individ- 
ual retirement  savings  for  which  a  deduction  is  allowable  under  section 

Ante,  p.  958.  '219  of  the  Internal  Revenue  Code  of  1954  and  with  respect  to  evaluat- 
ing the  desirability,  in  particular  cases,  of  transferring  amounts 
representing  an  employee's  interest  in  a  qualified  plan  to  such  an 
account  upon  the  employee's  separation  from  service  with  an  employer. 

Subtitle  B — Coverage 

PLAXS  COVERED 

M  use  1321.  Sec  4021.  (a)  Except  as  provided  in  subsection  (b),  this  section 

applies  to  any  plan  (including  a  successor  plan)  which,  for  a  plan 
year — 

(1)  is    an    employee    pension    benefit    plan    (as    defined    in 
Ante,  p.  833.  paragraph     (2)     of    section    3    of    this    Act)     established    or 

maintained — 

(A)   by   an    employer   engaged   in   commerce   or   in    any 
industry  or  activity  affecting  commerce,  or 
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(B)  by  any  employee  organization,  or  organization 
representing  employees,  engaged  in  commerce  or  in  any 
industry  or  activity  affecting  commerce,  or 

(C)  by  both, 

which  has,  in  practice,  met  the  requirements  of  part  I  of  sub- 
chapter D  of  chapter  1  of  the  Internal  Revenue  Code  of  1954  (as     26  use  401. 
in  effect  for  the  preceding  5  plan  years  of  the  plan)  applicable  to 
plans  described  in  paragraph  (2)  for  the  preceding  5  plan  years; 
or 

(2)   is,  or  has  been  determined  by  the  Secretary  of  the  Treasury 
to  be,  a  plan  described  in  section  401(a)  of  the  Internal  Revenue 
Code  of  1954,  or  which  meets,  or  has  been  determined  by  the  Sec- 
retary of  the  Treasury  to  meet,  the  requirements  of  section  404(a) 
(2)  of  such  Code. 
For  purposes  of  this  title,  a  successor  plan  is  considered  to  be  a  con- 
tinuation of  a  predecessor  plan.  For  this  purpose,  a  successor  plan  is  a 
plan  which  covers  a  group  of  employees  which  includes  substantially 
the  same  employees  as  a  previously  established  plan,  and  provides 
substantially  the  same  benefits  as  that  plan  provided, 
(b)   This  section  does  not  apply  to  any  plan — 

(1)  which  is  an  individual  account  plan,  as  defined  in 
paragraph  (34)  of  section  3  of  this  Act, 

(2)  established  and  maintained  for  its  employees  by  the  Gov- 
ernment of  the  United  States,  by  the  government  of  any  State 
or  political  subdivision  thereof,  or  by  any  agency  or  instrumental- 
ity of  any  of  the  foregoing,  or  to  which  the  Railroad  Retirement 
Act  of  1935  or  1937  applies  and  which  is  financed  by  contributions 
required  under  that  Act, 

(3)  which  is  a  church  plan  as  defined  in  section  414(e)  of  the 
Internal  Revenue  Code  of  1954,  unless  that  plan  has  made  an 
election  under  section  410(d)  of  such  Code,  and  has  notified  the 
corporation  in  accordance  with  procedures  prescribed  by  the 
corporation,  that  it  wishes  to  have  the  provisions  of  this  part 
apply  to  it, 

(4)  (A)  established  and  maintained  by  a  society,  order,  or  asso- 
ciation described  in  Section  501(c)    (8)  or  (9)  of  the  Internal 

Revenue  Code  of  1954,  if  no  part  of  the  contributions  to  or  under    26  use  501. 
the  plan  is  made  by  employers  of  participants  in  the  plan,  or 

(B)  of  which  a  trust  described  in  section  501(c)  (18)  of  such 
Code  is  a  part ; 

(5)  which  has  not  at  any  time  after  the  date  of  enactment  of 
this  Act  provided  for  employer  contributions ; 

(6)  which  is  unfunded  and  which  is  maintained  by  an  employer 
primarily  for  the  purpose  of  providing  deferred  compensation 
for  a  select  group  of  management  or  highly  compensated 
employees ; 

(7)  which  is  established  and  maintained  outside  of  the  United 
States  primarily  for  the  benefit  of  individuals  substantially  all  of 
whom  are  nonresident  aliens ; 

(8)  which  is  maintained  by  an  employer  solely  for  the  purpose 
of  providing  benefits  for  certain  employees  in  excess  of  the  limita- 
tions  on  contributions  and  benefits  imposed  by  section  415  of  the 

Internal  Revenue  Code  of  1954  on  plans  to  which  that  section  Ante,  p.  979, 
applies,  without  regard  to  whether  the  plan  is  funded,  and,  to 
the  extent  that  a  separable  part  of  a  plan  (as  determined  by  the 
corporation)  maintained  by  an  employer  is  maintained  for  such 
purpose,  that  part  shall  be  treated  for  purposes  of  this  title,  as 
a  separate  plan  which  is  an  excess  benefit  plan ; 
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(9)  which  is  established  and  maintained  exclusively  for  sub- 
Post,  p.  1017.             stantial  owners  as  defined  in  section  4022(b)  (6)  ; 

(10)  of  an  international  organization  which  is  exempt  from 
22  use  288  note.         taxation  under  the  Internationa]  Organizations  Immunities  Act; 

(11)  maintained  solely  for  the  purpose  of  complying  with  appli- 
cable workmen's  compensation  laws  or  unemployment  com- 
pensation or  disability  insurance  laws; 

(12)  which  is  a  defined  benefit  plan,  to  the  extent  that  it  is 
treated  as  an  individual  account  plan  under  paragraph  (35)  (B) 

Ante,  p.  838.  of  section  3  of  this  Act ;  or 

(13)  established  and  maintained  by  a  professional  service 
employer  which  does  not  at  any  time  after  the  date  of  enactment  of 
this  Act  have  more  than  25  active  participants  in  the  plan. 

(c)(1)  For  purposes  of  subsection  (b)(1),  the  term  "individual 
account  plan"  does  not  include  a  plan  under  which  a  fixed  benefit  is 
promised  if  the  employer  or  his  representative  participated  in  the 
determination  of  that  benefit. 

(2)  For  purposes  of  this  paragraph  and  for  purposes  of  subsection 
(b)(13)- 

(A)  the  term  "professional  service  employer"  means  any  pro- 
prietorship, partnership,  corporation,  or  other  association  or 
organization  (i)  owned  or  controlled  by  professional  individuals 
or  by  executors  or  administrators  of  professional  individuals,  (ii) 
the  principal  business  of  which  is  the  performance  of  professional 
services,  and 

(B)  the  term  "professional  individuals"  includes  but  is  not  lim- 
ited to,  physicians,  dentists,  chiropractors,  osteopaths,  optome- 
trists, other  licensed  practitioners  of  the  healing  arts,  attorneys  at 
law,  public  accountants,  public  engineers,  architects,  draftsmen, 
actuaries,  psychologists,  social  or  physical  scientists,  and  per- 
forming artists. 

(3)  In  the  case  of  a  plan  established  and  maintained  by  more  than 
one  professional  service  employer,  the  plan  shall  not  be  treated  as  a 
plan  described  in  subsection  (b)(13)  if,  at  any  time  after  the  date 
of  enactment  of  this  Act  the  plan  has  more  than  25  active  participants. 

BENEFITS  GUARANTEED 

29  use  1322.  Sec.  4022.  (a)  Subject  to  the  limitations  contained  in  subsection  (b) , 

the  corporation  shall  guarantee  the  payment  of  all  nonforfeitable 
benefits  (other  than  benefits  becoming  nonforfeitable  solely  on  account 
of  the  termination  of  a  plan)  under  the  terms  of  a  plan  which  termi- 
nates at  a  time  when  section  4021  applies  to  it. 

(b)(1)   Except  to  the  extent  provided  in  paragraph  (8)  — 

(A)  no  benefits  provided  by  a  plan  which  has  been  in  effect  for 
less  than  60  months  at  the  time  the  plan  terminates  shall  be  guar- 
anteed under  this  section,  and 

(B)  any  increase  in  the  amount  of  benefits  under  a  plan  result- 
ing from  a  plan  amendment  which  was  made,  or  became  effec- 
tive, whichever  is  later,  within  60  months  before  the  date  on  which 
the  plan  terminates  shall  be  disregarded. 

(2)  For  purposes  of  this  subsection,  the  time  a  successor  plan  (within 
the  meaning  of  section  4021(a))  has  been  in  effect  includes  the  time 
a  previously  established  plan  (within  the  meaning  of  section  4021  fa) ) 
was  in  effect.  For  purposes  of  determining  what  benefits  are  guaran- 
teed under  this  section  in  the  case  of  a  plan  to  which  section  4021  does 
not  apply  on  the  day  after  the  date  of  enactment  of  this  Act,  the 
60  month  period  referred  to  in  paragraph   (1)    shall  be  computed 
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beginning  on  the  first  date  on  which  such  section  does  apply  to  the 
plan. 

(3)  The  amount  of  monthly  benefits  described  in  subsection  (a) 
provided  by  a  plan,  which  are  guaranteed  under  this  section  with 
respect  to  a  participant,  shall  not  have  an  actuarial  value  which  exceeds 
the  actuarial  value  of  a  monthly  benefit  in  the  form  of  a  life  annuity 
commencing  at  age  65  equal  to  the  lesser  of — 

(A)  nis  average  monthly  gross  income  from  his  employer  dur- 
ing the  5  consecutive  calendar  year  period  (or,  if  less,  during  the 
number  of  calendar  years  in  such  period  in  which  he  actively  par- 
ticipates in  the  plan)  during  which  his  gross  income  from  that 
employer  was  greater  than  during  any  other  such  period  with 
that  employer  determined  by  dividing  1/12  of  the  sum  of  all  sucli 
gross  income  by  the  number  of  such  calendar  years  in  which  he 
had  such  gross  income,  or 

(B)  $750  multiplied  by  a  fraction,  the  numerator  of  which  is 
the  contribution  and  benefit  base  (determined  under  section  230 

of  the  Social  Security  Act)  in  effect  at  the  time  the  plan  termi-    42  use  1305. 
nates  and  the  denominator  of  which  is  such  contribution  and  bene- 
fit base  in  effect  in  calendar  year  1974. 
The  provisions  of  this  paragraph  do  not  apply  to  non-basic  benefits. 

(4)  (A)  The  actuarial  value  of  a  benefit,  for  purposes  of  this  sub- 
section, shall  be  determined  in  accordance  with  regulations  prescribed 
by  the  corporation. 

(B)   For  purposes  of  paragraph  (3)  — 

(i)  the  term  "gross  income"  means  "earned  income"  within  the 
meaning  of  section  911(b)  of  the  Internal  Revenue  Code  of  1954    26  use  911. 
(determined  without  regard  to  any  community  property  laws), 

(ii)  in  the  case  of  a  participant  in  a  plan  under  which  contri- 
butions are  made  by  more  than  one  employer,  amounts  received 
as  gross  income  from  any  employer  under  that  plan  shall  be 
aggregated  with  amounts  received  from  any  other  employer  under 
that  plan  during  the  same  period,  and 

( iii )  any  non-basic  benefit  shall  be  disregarded. 

(5)  Notwithstanding  paragraph -(3),  no  person  shall  receive  from 
the  corporation  for  basic  benefits  with  respect  to  a  participant  an 
amount,  or  amounts,  with  an  actuarial  value  which  exceeds  a  monthly 
benefit  in  the  form  of  a  life  annuity  commencing  at  age  65  equal  to  the 
amount  determined  under  paragraph  (3)  (B)  at  the  time  of  the  last 
plan  termination. 

(6)  (A)  For  purposes  of  this  title,  the  term  "substantial  owner" 
means  an  individual  who — 

(i)   owns  the  entire  interest  in  an  unincorporated  trade  or 

business, 

(ii)  in  the  case  of  a  partnership,  is  a  partner  who  owns,  directly 

or  indirectly,  more  than  10  percent  of  either  the  capital  interest 

or  the  profits  interest  in  such  partnership,  or 

(iii)   in  the  case  of  a  corporation,  owns,  directly  or  indirectly, 

more  than  10  percent  in  value  of  either  the  voting  stock  of  that 

corporation  or  all  the  stock  of  that  corporation. 
For  purposes  of  clause  (iii)  the  constructive  ownership  rules  of  section 
1563(e)  of  the  Internal  Revenue  Code  of  1954  shall  apply  (determined  26  use  1563. 
without  regard  to  section  1563(e)(3)(C)).  For  purposes  of  this 
title  an  individual  is  also  treated  as  a  substantial  owner  with  respect 
to  a  plan  if,  at  any  time  within  the  60  months  preceding  the  date  on 
which  the  determination  is  made,  he  was  a  substantial  owner  under  the 
plan. 
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(B)  In  the  case  of  a  participant  in  a  plan  under  which  benefits  have 
not  been  increased  by  reason  of  any  plan  amendments  and  who  is 
covered  by  the  plan  as  a  substantial  owner,  the  amount  of  benefits 
guaranteed  under  this  section  shall  not  exceed  the  product  of — 

(i)  a  fraction  (not  to  exceed  1)  the  numerator  of  which  is  the 
number  of  years  the  substantial  owner  was  ;m  active  participant 
in  the  plan,  and  the  denominator  of  which  is  ;30,  and 

(ii)   the  amount  of  the  substantial  owner's  monthly  benefits 
guaranteed  under  subsection  (a)  (as  limited  under  paragraph  ( 3) 
of  this  subsection) . 

(C)  In  the  case  of  a  participant  in  a  plan,  other  than  a  plan 
deseril>ed  in  subparagraph  (B),  who  is  covered  by  the  plan  as  a 
substantial  owner,  the  amount  of  the  benefit  guaranteed  under  this 
section  shall,  under  regulations  prescribed  by  the  corporation,  treat 
each  benefit  increase  attributable  to  a  plan  amendment  as  if  it  were 
provided  under  a  new  plan.  The  benefits  guaranteed  under  this  sec- 
tion with  respect  to  all  such  amendments  shall  not  exceed  the  amount 
which  would  be  determined  under  subparagraph  (B)  if  subpara- 
graph (B)  applied. 

(7)  (A)  No  benefits  accrued  under  a  plan  after  the  date  on  which 
the  Secretary  of  the  Treasury  issues  notice  that  he  has  determined  that 
any  trust  which  is  a  part  of  a  plan  does  not  meet  the  requirements  of 

26  use  401.  section  401  (a)  of  the  Internal  Revenue  Code  of  1954,  or  that  the  plan 

26  use  404.  does  not  meet  the  requirements  of  section  404(a)  (2)  of  such  Code, 

are  guaranteed  under  this  section  unless  such  determination  is  erro- 
neous. This  subparagraph  does  not  apply  if  the  Secretary  subsequently 
issues  a  notice  that  such  trust  meets  the  requirements  of  section  401  (a) 
of  such  Code  or  that  the  plan  meets  the  requirements  of  section  404 
(a)  (2)  of  such  Code  and  if  the  Secretary-  determines  that  the  trust  or 
plan  has  taken  action  necessary  to  meet  such  requirements  during  the 
period  between  the  issuance  of  the  notice  referred  to  in  the  preceding 
sentence  and  the  issuance  of  the  notice  referred  to  in  this  sentence. 
(B)  Xo  benefits  accrued  under  a  plan  after  the  date  on  which  an 
amendment  of  the  plan  is  adopted  which  causes  the  Secretary  of  the 
Treasury  to  determine  that  any  trust  under  the  plan  has  ceased  to  meet 
the  requirements  of  section  401(a)  of  the  Internal  Revenue  Code  of 
1954  or  that  the  plan  has  ceased  to  meet  the  requirements  of  section 
404(a)  (2)  of  such  Code,  are  guaranteed  under  this  section  unless  such 
determination  is  erroneous.  This  subparagraph  shall  not  apply  if  the 
amendment  is  revoked  as  of  the  date  it  was  first  effective  or  amended 
to  comply  with  such  requirements. 

(8)  Benefits  described  in  paragraph  (1)  are  guaranteed  only  to  the 
extent  of  the  greater  of — 

(A)  20  percent  of  the  amount  which,  but  for  the  fact  that  the 
plan  or  amendment  has  not  been  in  effect  for  60  months  or  more, 
would  be  guaranteed  under  this  section,  or 

(B)  $20  per  month, 

multiplied  by  the  number  of  years  (but  not  more  than  5)  the  plan 
or  amendment,  as  the  case  may  be,  has  been  in  effect.  In  determining 
how  many  years  a  plan  or  amendment  has  been  in  effect  for  purposes 
of  this  paragraph,  the  first  12  months  following  the  date  on  which  the 
plan  or  amendment  is  made  or  first  becomes  effective  (whichever  is 
later)  constitutes  one  year,  and  each  consecutive  period  of  12  months 
thereafter  constitutes  an  additional  year.  This  paragraph  does  not 
apply  to  benefits  payable  under  a  plan  unless  the  corporation  finds 
substantial  evidence  that  the  plan  was  terminated  for  a  reasonable 
business  purpose  and  not  for  the  purpose  of  obtaining  the  payment 
of  benefits  by  the  corporation  under  this  title. 
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(c)  The  corporation  is  authorized  to  guarantee  the  payment  of  such 
other  classes  of  benefits  and  to  establish  the  terms  and  conditions  under 
which  sucli  other  classes  of  benefits  are  guaranteed  as  it  determines  to 
be  appropriate. 

CONTINGENT   LIABILITY   COVERAGE 

Sec.  4023.  (a)  The  corporation  shall  insure  any  employer  who  main-    29  use  1323. 
tains  or  contributes  to  or  under  a  plan  to  which  section  4021  applies  .  Ante,  p.  1014. 
against  the  payment  of  any  liability  imposed  on  him  under  subtitle  D    ?ost>   P«  1029. 
of  this  title  in  the  event  of  a  termination  of  that  plan.  The  corporation 
may  develop  arrangements  with  persons  engaged  in  the  business  of 
providing  insurance  under  which  the  insurance  coverage  described  in 
the  preceding  sentence  could  be  provided  in  whole  or  in  part  by  such 
private  insurers.  In  developing  such  arrangements  the  corporation 
shall   devise  a  system  under  which   risks  are  equitably  distributed 
between  the  corporation  and  private  insurers  with  respect  to  the  classes 
of  employers  insured  by  each. 

(b)  The  corporation  is  authorized  to  prescribe  and  collect  in  such 
manner  as  it  determines  to  be  appropriate  premiums  for  insurance 
offered  under  subsection  (a).  If  the  corporation  requires  all  employers 
to  which  this  title  applies  to  purchase  coverage  under  this  section,  the 

provisions  of  section  4007  (b)  and  (c)  apply  to  the  collection  of  pre-    Ante,  p.  1013. 
miums  under  this  section.  The  premiums  shall  be  determined  by  the 
corporation  and  revised  by  it  from  time  to  time  as  may  be  necessary, 
and  shall  be  chargeable  at  a  rate  sufficient  to  fund  any  payment  by  the 
corporation  becoming  necessary  under  such  coverage. 

(c)  If  the  corporation  is.  in  its  determination,  able  to  develop  a 
satisfactory  arrangement  with  private  insurers,  within  36  months 
after  the  date  of  enactment  of  this  Act.  to  carry  out  the  program  of 
insurance  authorized  by  this  section  in  whole  or  in  part,  the  corpora- 
tion is  authorized  to  require  employers  to  elect  coverage  by  such  pri- 
vate insurance  or  by  the  corporation  at  such  times  and  in  such  manner 
as  the  corporation  determines  necessary. 

(d)  Xo  payment  may  be  made  by  the  corporation  under  any  insur- 
ance provided  by  it  under  this  section  unless  the  premiums  on  such 
insurance  have  been  paid  by  the  employer  and  the  insurance  has  been 
in  effect  (with  respect  to  any  benefit)  for  more  than  60  months.  The 
corporation  is  authorized  to  prescribe  conditions  under  which  no  pay- 
ment will  be  made  by  it  under  any  insurance  offered  under  this  section 
without  regard  to  whether  premiums  for  such  insurance  have  been 
paid. 

(e)  Nothing  in  this  section  precludes  the  purchase  by  the  employer 
of  insurance  from  any  other  person,  or  limits  the  circumstances  under 
which  that  insurance  is  payable,  or  in  any  way  limits  the  terms  and 
conditions  of  such  insurance,  except  that  the  corporation  may  prescribe 
as  a  condition  precedent  to  the  purchase  of  such  insurance  the  payment 
of  a  reinsurance  premium  or  other  reasonable  fee  under  this  section 
determined  by  the  corporation  to  be  necessary  to  assure  the  liquidity 
and  adequacy  of  any  fund  or  funds  established  to  carry  out  the  pro- 
visions of  this  section. 

(f)  In  carrying  out  its  duties  under  subsection  (a)  to  develop 
arrangements  with  private  insurers  the  corporation  shall  consider  as 
an  alternath-e  or  as  a  supplement  to  private  insurance  the  feasibility 
of  using  private  industry  guarantees,  indemnities,  or  letters  of  credit. 
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Subtitle  C — Terminations 


TERMINATION    BY    PLAN    ADMINISTRATOR 


29  use  1341.  gEC.  4041.  (a)  Before  the  effective  date  of  the  termination  of  a  plan, 

the  plan  administrator  shall  file  a  notice  with  the  corporation  that  the 
plan  is  to  be  terminated  on  a  proposed  date  (which  may  not  be  earlier 
than  10  days  after  the  filing  of  the  notice) ,  and  for  a  period  of  90  days 
after  the  proposed  termination  date  the  plan  administrator  shall  pay 
no  amount  pursuant  to  the  termination  procedure  of  the  plan  unless, 
before  the  expiration  of  such  period,  he  receives  a  notice  of  sufficiency 
under  subsection  (b).  Upon  receiving  such  a  notice,  the  plan  admin- 
istrator may  proceed  with  the  termination  of  the  plan  in  a  manner  con- 
sistent with  this  subtitle. 

(b)  If  the  corporation  determines  that,  after  application  of  section 
4044,  the  assets  held  under  the  plan  are  sufficient  to  discharge  when  due 
all  obligations  of  the  plan  with  respect  to  basic  benefits,  it  shall  notify 
the  plan  administrator  of  such  determination  as  soon  as  practicable. 

(c)  If.  within  such  90-day  period,  the  corporation  finds  that  it  is 
unable  to  determine  that,  if  the  assets  of  the  plan  are  allocated  in 

Post,  p.  1025.  accordance  with  the  provisions  of  section  4044.  the  assets  held  under 
the  plan  are  sufficient  to  discharge  when  due  all  obligations  of  the  plan 
with  respect  to  basic  benefits,  it  shall  notify  the  plan  administrator 
within  such  90-day  period  of  that  finding.  When  the  corporation  issues 
a  notice  under  this  subsection,  it  shall  commence  proceedings  in  accord- 
Post,  p.  1021.  ance  with  the  provisions  of  section  4042.  Upon  receiving  a  notice  under 
this  subsection,  the  plan  administrator  shall  refrain  from  taking  any 
action  under  the  proposed  termination. 

(d)  The  corporation  and  the  plan  administrator  may  agree  to 
extend  the  90-day  period  provided  by  this  section  by  a  written  agree- 
ment signed  by  the  corporation  and  the  plan  administrator  before  the 
expiration  of  the  90-day  period,  or  the  corporation  may  apply  to  an 

?ost,  p.  1023.  appropriate  court  ( as  defined  in  section  40421  g) )  for  an  order  extend- 
ing the  90-day  period  provided  by  this  section.  The  90-day  period 
shall  be  extended  as  provided  in  the  agreement  or  in  any  court  order 
obtained  by  the  corporation.  The  90-day  period  may  be  further 
extended  by  subsequent  written  agreements  signed  by  the  corporation 
and  the  plan  administrator  made  before  the  expiration  of  a  previously 
agreed  upon  extension  of  the  90-day  period,  or  by  subsequent  order  of 
the  court.  Any  extension  may  be  made  upon  such  terms  and  conditions 
(including  the  payment  of  benefits)  as  are  agreed  upon  by  the  corpora- 
tion and  the  plan  administrator  or  as  specified  in  the  court  order. 

(e)  If.  after  the  plan  administrator  has  begun  to  terminate  the  plan 
as  authorized  by  this  section,  the  corporation  or  the  plan  administrator 
finds  that  the  plan  is  unable,  or  will  be  unable,  to  pay  basic  benefits 
when  due,  the  plan  administrator  shall  notify  the  corporation  of  such 
finding  as  soon  as  practicable  thereafter.  If  the  corporation  makes 
such  a  finding  or  concurs  with  the  finding  of  the  plan  administrator, 
it  shall  institute  appropriate  proceedings  under  section  4042.  The  plan 
administrator  terminating  a  plan  shall  furnish  such  reports  to  the  cor- 
poration as  it  may  require  for  purposes  of  its  duties  under  this  section. 

(f)  For  purposes  of  subsection  (a),  a  plan  with  respect  to  which 
basic  benefits  are  guaranteed  shall  be  treated  as  terminated  upon  the 
adoption  of  an  amendment  to  such  plan,  if,  after  giving  effect  to  such 

Ante,  p.  1015.       amendment,  the  plan  is  a  plan  described  in  section  4021  (b)  (1) . 
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(g)  Notwithstanding  any  other  provision  of  this  title,  a  plan  admin- 
istrator or  the  corporation  may  petition  the  appropriate  court  for  the 
appointment  of  a  trustee  in  accordance  with  the  provisions  of  section 
4042  if  the  interests  of  the  participants  and  beneficiaries  would  be 
better  served  by  the  appointment  of  the  trustee. 

TERMINATION    BY   CORPORATION 

Sec.  4042.  (a)  The  corporation  may  institute  proceedings  under  this    29  use  1342. 
section  to  terminate  a  plan  whenever  it  determines  that — 

(1)  the  plan  has  not  met  the  minimum   funding  standard 

required  under  section  412  of  the  Internal  Kevenue  Code  of  1954,    Ante,  p.  914. 
or  has  been  notified  by  the  Secretary  of  the  Treasury  that  a  notice 
of  deficiency  under  section  6212  of  such  Code  has  been  mailed  with    25  use  6212. 
respect  to  the  tax  imposed  under  section  4971(a)  of  such  Code,    Ante,  p.  920. 

(2)  the  plan  is  unable  to  pay  benefits  when  due, 

(3)  the  reportable  event  described  in  section  4043(b)(7)  has    Post,  p.  1024. 
occurred,  or 

(4)  the  possible  long-run  loss  of  the  corporation  with  respect 
to  the  plan  may  reasonably  be  expected  to  increase  unreasonably 
if  the  plan  is  not  terminated. 

The  corporation  may  prescribe  a  simplified  procedure  to  follow  in 
terminating  small  plans  as  long  as  that  procedure  includes  substantial 
safeguards  for  the  rights  of  the  participants  and  beneficiaries  under 
the  plans,  and  for  the  employers  who  maintain  such  plans  (including 
the  requirement  for  a  court  decree  under  subsection  (c)).  The  cor- 
poration is  authorized  to  pool  the  assets  of  such  small  plans  for  pur- 
poses of  administration  and  such  other  purposes,  not  inconsistent  with 
its  duties  to  the  plan  participants  and  the  employer  maintaining  the 
plan  under  this  title,  as  it  determines  to  be  required  for  the  efficient 
administration  of  this  title. 

(b)  Whenever  the  corporation  makes  a  determination  under  subsec- 
tion (a)  with  respect  to  a  plan  it  may,  upon  notice  to  the  plan,  apply 
to  the  appropriate  United  States  district  court  for  the  appointment  of 
a  trustee  to  administer  the  plan  with  respect  to  which  the  determina- 
tion is  made  pending  the  issuance  of  a  decree  under  subsection  (c) 
ordering  the  termination  of  the  plan.  If  within  3  business  days  after 
the  filing  of  an  application  under  this  subsection,  or  such  other  period 
as  the  court  may  order,  the  administrator  of  the  plan  consents  to  the 
appointment  of  a  trustee,  or  fails  to  show  why  a  trustee  should  not  be 
appointed,  the  court  may  grant  the  application  and  appoint  a  trustee 
to  administer  the  plan  in  accordance  with  its  terms  until  the  corpora- 
tion determines  that  the  plan  should  be  terminated  or  that  termination 
is  unnecessary.  The  corporation  may  request  that  it  be  appointed  as 
trustee  of  a  plan  in  any  case. 

(c)  If  the  corporation  has  issued  a  notice  under  this  section  to  a 
plan  administrator  and  (whether  or  not  a  trustee  has  been  appointed 
under  subsection  (b) )  has  determined  that  the  plan  should  be  termi- 
nated, it  may,  upon  notice  to  the  plan  administrator,  apply  to  the 
appropriate  United  States  district  court  for  a  decree  adjudicating  that 
the  plan  must  be  terminated  in  order  to  protect  the  interests  of  the 
participants  and  to  avoid  any  further  deterioration  of  the  financial 
condition  of  the  plan  or  any  further  increase  in  the  liability  of  the 
fund.  If  the  trustee  appointed  under  subsection  (b)  disagrees  with 
the  determination  of  the  corporation  under  the  preceding  sentence 
he  may  intervene  in  the  proceeding  relating  to  the  application  for  the 
decree,  or  make  application  for  such  decree  himself.  Upon  granting 
a  decree  for  which  the  corporation  or  trustee  has  applied  under  this 
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subsection  the  court  shall  authorize  the  trustee  appointed  under  sub- 
section (b)  (or  appoint  a  trustee  if  one  has  not  been  appointed  under 
such  subsection  and  authorize  him)  to  terminate  the  plan  in  accord- 
ance with  the  provisions  of  this  subtitle.  If  the  corporation  ■ 
plan  administrator  agree  that  a  plan  should  be  terminated  and  agree 
to  the  appointment  of  a  trustee  without  proceeding  in  accordance  with 
the  requirements  of  this  subsection  (other  than  this  sentence)  the 
trustee  shall  have  the  power  described  in  subset  tin-  tnd.  in 

addition  to  any  other  auties  imposed  on  the  trustee  under  law  or  by 
agreement  between  the  corporation  and  the  plan  administrator,  the 
trustee  is  subject  to  the  duties  described  in  BUDS 

ever  a  trustee  appointed  under  this  title  is  operating  a  plan  with  dis- 
cretion as  to  the  date  upon  which  final  distribution  of  the  ass- 
be  commenced,  the  trustee  shall  notify  the  corporation  at  least  10  days 
before  the  date  on  which  he  proposes  to  commence  such  distribution. 
A  A  trustee  appointed  under  subsection  (b)  shall  have 
the  power — 

ro  do  any  act  authorized  by  the  plan  or  this  title  to  be  done 
by  the  plan  administrator  or  any  trustee  of  the  plan : 

ro  require  the  transfer  of  all  lor  any  parti  of  the 
and  records  of  the  plan  to  himself  as  trustee : 

(iii)  to  invest  any  assets  of  the  plan  which  he  holds  in 'accord- 
ance with  the  provisions  of  the  plan,  regulations  of  the  corpora- 
tion, and  applicable  rules  of  law ; 

( iv )  to  limit  payment  of  benefits  under  the  plan  to  basic  benefits 
or  to  continue  payment  of  some  or  all  of  the  benefits  which  were 
being  paid  prior  to  his  appointment :  and 

ro  do  such  other  acts  as  he  deems  necessary  to  continue 
operation  of  the  plan  without  increasing  the  potential  liability 
of  the  corporation,  if  such  acts  may  be  done  under  the  provisions 
of  the  plan. 
If  the  court  to  which  application  is  made  under  subsection  (c)  dis- 
misses the  application  with  prejudice,  or  if  the  corporation  fails  to 
apply  for  a  decree  under  subsection  (c)  within  30  days  after  the  date 
on  which  the  trustee  is  appointed  under  subsecti<v 
shall  transfer  all  assets  and  records  of  the  plan  held  by  him  to  the 
plan  administrator  within  3  business  days  after  such  dismissal  or  the 
expiration  of  such  30-day  period,  and  shall  not  be  liable  to  the  plan 
or  any  other  person  for  his  a^ts  as  trustee  except  for  willful  mi-con- 
duct, or  for  conduct  in  violation  of  the  provisions  of  part  4  of  subtitle 
rte,  p.  874.        B  of  title  I  of  this  Act  ( except  as  provided  in  subsection 

( v )  ).  The  30-day  period  referred  to  in  this  subparagraph  may  be 
extended  as  provided  by  agreement  between  the  plan  administrator 
and  the  corporation  or  by  court  order  obtained  by  the  corporation. 
(  B )  If  the  court  to  which  an  application  is  made  under  subsection 
-sues  the  decree  requested  in  such  application,  in  addition  to  the 
powers  described  in  subparagraph  (A),  the  trustee  shall  have  the 
power — 

t  i »   to  pay  benefits  under  the  plan  in  accordance  with  the  allo- 
1025.  cation  requirements  of  section  4044 : 

( ii )   to  collect  for  the  plan  any  amounts  due  the  plan : 
(iii)   to  receive  any  payment  made  by  the  corporation  to  the 
plan  under  this  title : 

(iv)  to  commence,  prosecute,  or  defend  on  behalf  of  the  plan 
any  suit  or  proceeding  involving  the  plan,  except  to  the  extent 
that  the  corporation  is  an  adverse  party  in  a  suit  or  proceeding: 


Trar-sfer   of 
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(v)  to  issue,  publish,  or  file  such  notices,  statements,  and 
reports  as  may  be  required  by  the  corporation  or  any  order  of 
the  court ; 

( vi)  to  liquidate  the  plan  assets ; 

Vii)  to  recover  payments  under  section  4045(a) ;  and  East,  p.  1027. 

viii)  to  do  such  other  acts  as  may  be  necessary  to  comply  with 
this  title  or  any  order  of  the  court  and  to  protect  the  interests 
of  plan  participants  and  beneficiaries. 

(2)  As  soon  as  practicable  after  his  appointment,  the  trustee  shall 
give  notice  to  interested  parties  of  the  institution  of  proceedings 
under  this  title  to  determine  whether  the  plan  should  be  terminated 

or  to  terminate  the  plan,  whichever  is  applicable.  For  purposes  of  this     "interested 
paragraph,  the  term  "interested  party"  means —  party ." 

(A)  the  plan  administrator, 

(B)  each  participant  in  the  plan  and  each  beneficiary  of  a 
deceased  participant,  and 

(C)  each  employer  who  may  be  subject  to  liability  under 

section  4062,  4063,  or  4064.  EasJ,  pp.  1029- 

(3)  Except  to  the  extent  inconsistent  with  the  provisions  of  this     1031. 
Act,  or  as  may  be  otherwise  ordered  by  the  court,  a  trustee  appointed 
under  this  section  shall  be  subject  to  the  same  duties  as  a  trustee 
appointed  under  section  47  of  the  Bankruptcy  Act,  and  shall  be,  with     11  use  75. 
respect  to  the  plan,  a  fiduciary  within  the  meaning  of  paragraph  (21) 

of  section  3  of  this  Act  and  under  section  4975(e)  of  the  Internal     Ante,  p.  833. 
Revenue  Code  of  1954  (except  to  the  extent  that  the  provisions  of  this     Ante,  p.  971. 
title  are  inconsistent  with  the  requirements  applicable  under  part  4 
of  subtitle  B  of  title  I  of  this  Act  and  of  such  section  4975).  Ante,  p.  874. 

(e)  An  application  by  the  corporation  under  this  section  may  be 
filed  notwithstanding  the  pendency  in  the  same  or  any  other  court  of 
any  bankruptcy,  mortgage  foreclosure,  or  equity  receivership  proceed- 
ing, or  any  proceeding  to  reorganize,  conserve,  or  liquidate  such  plan 
or  its  property,  or  any  proceeding  to  enforce  a  lien  against  property 
of  the  plan. 

(f)  Upon  the  filing  of  an  application  for  the  appointment  of  a     Jurisdiction. 
trustee  or  the  issuance  of  a  decree  under  this  section,  the  court  to 

which  an  application  is  made  shall  have  exclusive  jurisdiction  of  the 
plan  involved  and  its  property  wherever  located  with  the  powers,  to 
the  extent  consistent  with  the  purposes  of  this  section,  of  a  court  of 
bankruptcy  and  of  a  court  in  a  proceeding  under  chapter  X  of  the 
Bankruptcy  Act.  Pending  an  adjudication  under  subsection  (c)  such  11  use  501. 
court  shall  stay,  and  upon  appointment  by  it  of  a  trustee,  as  provided 
in  this  section  such  court  shall  continue  the  stay  of,  any  pending  bank- 
ruptcy, mortgage  foreclosure,  equity  receivership,  or  other  proceeding 
to  reorganize,  conserve,  or  liquidate  the  plan  or  its  property  and 
any  other  suit  against  any  receiver,  conservator,  or  trustee  of  the  plan 
or  its  property.  Pending  such  adjudication  and  upon  the  appoint- 
ment by  it  of  sucii  trustee,  the  court  may  stay  any  proceeding  to 
enforce  a  lien  against  property  of  the  plan  or  any  other  suit  against 
the  plan. 

(g)  An  action  under  this  subsection  may  be  brought  in  the  judicial 
district  where  the  plan  administrator  resides  or  does  business  or 
where  any  asset  of  the  plan  is  situated.  A  district  court  in  which  such 
action  is  brought  may  issue  process  with  respect  to  such  action  in  any 
other  judicial  district. 

(h)(1)  The  amount  of  compensation  paid  to  each  trustee  appointed    Compensation, 
under  the  provisions  of  this  title  shall  require  the  prior  approval  of    approval, 
the  corporation,  and,  in  the  case  of  a  trustee  appointed  by  a  court,  the 
consent  of  that  court. 
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(2)  Trustees  shall  appoint,  retain,  and  compensate  accountants, 
actuaries,  and  other  professional  service  personnel  in  accordance  with 
regulations  prescribed  by  the  corporation. 

REPORTABLE    EVENTS 

29  use  1343.  Sec.  4043.  (a)  Within  30  days  after  the  plan  administrator  knows 

or  has  reason  to  know  that  a  reportable  event  described  in  subsection 
(b)  has  occurred,  he  shall  notify  the  corporation  that  such  event  has 
occurred.  The  corporation  is  authorized  to  waive  the  requirement  of 
the  preceding  sentence  with  respect  to  any  or  all  reportable  events  with 
respect  to  any  plan,  and  to  require  the  notification  to  be  made  by 
including  the  event  in  the  annual  report  made  by  the  plan.  Whenever 

Ante,  p.  1014.      an  employer  making  contributions  under  a  plan  to  which  section  4021 
applies  knows  or  has  reason  to  know  that  a  reportable  event  has 
occurred  he  shall  notify  the  plan  administrator  immediately, 
(b)  For  purposes  of  this  section  a  reportable  event  occurs — 

(1)  when  the  Secretary  of  the  Treasury  issues  notice  that  a 
plan  has  ceased  to  be  a  plan  described  in  section  4021(a)  (2),  or 
when  the  Secretary  of  Labor  determines  the  plan  is  not  in  corn- 
Ante,  p.  832.               pliance  with  title  I  of  this  Act ; 

(2)  when  an  amendment  of  the  plan  is  adopted  if,  under  the 
amendment,  the  benefit  payable  with  respect  to  any  participant 
may  be  decreased ; 

(3)  when  the  number  of  active  participants  is  less  than  80  per- 
cent of  the  number  of  such  participants  at  the  beginning  of  the 
plan  year,  or  is  less  than  75  percent  of  the  number  of  such  partici- 
pants at  the  beginning  of  the  previous  plan  year ; 

(4)  when  the  Secretary  of  the  Treasury  determines  that  there 
has  been  a  termination  or  partial  termination  of  the  plan  within 
the  meaning  of  section  411(d)  (3)  of  the  Internal  Revenue  Code 

Ante,  p.  912.  0f  1954,  but  the  occurrence  of  such  a  termination  or  partial  termi- 

nation does  not,  by  itself,  constitute  or  require  a  termination  of  a 
plan  under  this  title ; 

(5)  when  the  plan  fails  to  meet  the  minimum  funding  stand- 
Ante,  p.  914.               ar(js  un(Jer  section  412  of  such  Code  (without  regard  to  whether 

the  plan  is  a  plan  described  in  section  4021(a)  (2)  of  this  Act)  or 


Ante,  p.  1014.  under  section  302  of  this  Act ; 


A£le->  p#  869,  (6)  when  the  plan  is  unable  to  pay  benefits  thereunder  when 

due; 

(7)  when  there  is  a  distribution  under  the  plan  to  a  participant 
Ante,  p.  1016.             who  is  a  substantial  owner  as  defined  in  section  4022(b)  (6)  if — 

(A)  such  distribution  has  a  value  of  $10,000  or  more; 

(B)  such  distribution  is  not  made  by  reason  of  the  death 
of  the  participant ;  and 

(C)  immediately  after  the  distribution,  the  plan  has  non- 
forfeitable benefits  which  are  not  funded ; 

(8)  when  a  plan  merges,  consolidates,  or  transfers  its  assets 
Ante,  p,  865.               under  section  208  of  this  Act,  or  when  an  alternative  method  of 

compliance  is  prescribed  by  the  Secretary  of  Labor  under  section 
Ante,  p.  851.  110  of  this  Act ;  or 

(9)  when  any  other  event  occurs  which  the  corporation  deter- 
mines may  be  indicative  of  a  need  to  terminate  the  plan. 

For  purposes  of  paragraph   (7),  all  distributions  to  a  participant 
within  any  24-month  period  are  treated  as  a  single  distribution, 
(c)  The  Secretary  of  the  Treasury  shall  notifv  the  corporation — 
(1)  whenever  a  reportable  event  described  in  paragraph  (1), 
(4),  or  (5)  of  subsection  (b)  occurs,  or 
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(2)   whenever  any  other  event  occurs  which  the  Secretary  of 
the  Treasury  believes  indicates  that  the  plan  may  not  be  sound, 
(d)  The  Secretary  of  Labor  shall  notify  the  corporation — 

(1)  whenever  a  reportable  event  described  in  paragraph  (1), 
(5),  or  (8)  of  subsection  (b)  occurs,  or 

(2)  whenever  any  other  event  occurs  which  the  Secretary  of 
Labor  believes  indicates  that  the  plan  may  not  be  sound. 

ALLOCATION    OF  ASSETS 

Sec.  4044.   (a)   In  the  case  of  the  termination  of  a  define .1  benefit     29  OSC  13*4 . 
plan,  the  plan  administrator  shall  allocate  the  assets  of  the  plan  (avail- 
able to  provide  benefits)  among  the  participants  and  beneficiaries  of 
the  plan  in  the  following  order : 

(1)  First,  to  that  portion  of  each  individual's  accured  benefit 
which  is  derived  from  the  participant's  contributions  to  the  plan 
which  were  not  mandatory  contributions. 

(2)  Second,  to  that  portion  of  each  individual's  accrued  benefit 
which  is  derived  from  the  participant's  mandatory  contributions. 

(3)  Third,  in  the  case  of  benefits  payable  as  an  annuity — 

(A)  in  the  case  of  the  benefit  of  a  participant  or  beneficiary 
which  was  in  pay  status  as  of  the  beginning  of  the  3-year 
period  ending  on  the  termination  date  of  the  plan,  to  each 
such  benefit,  based  on  the  provisions  of  the  plan  (as  in  effect 
during  the  5-year  period  ending  on  such  date)  under  which 
such  benefit  would  be  the  least, 

(B)  in  the  case  of  a  participant's  or  beneficiary's  benefit 
(other  than  a  benefit  described  in  subparagraph  (A) )  which 
would  have  been  in  pa}*  status  as  of  the  beginning  of  such 
3-year  period  if  the  participant  had  retired  prior  to  the 
beginning  of  the  3-year  period  and  if  his  benefits  had  com- 
menced (in  the  normal  form  of  annuity  under  the  plan)  as 
of  the  beginning  of  such  period,  to  each  such  benefit  based 
on  the  provisions  of  the  plan  (as  in  effect  during  the  5-year 
period  ending  on  such  date)  under  which  such  benefit  would 
be  the  least. 

For  purposes  of  subparagraph  (A),  the  lowest  benefit  in  pay 
status  during  a  3-year  period  shall  be  considered  the  benefit  in  pay 
status  for  such  period. 

(4)  Fourth— 

(A)  to  all  other  benefits  (if  any)  of  individuals  under  the 
plan  guaranteed  under  this  title  (determined  without  regard 

to  section  4022 (b)(5)),  and  Ante,  p.  1016. 

(B)  to  the  additional  benefits  (if  any)  which  would  be 
determined  under  subparagraph  (A)  if  section  4022(b)  (6) 
did  not  apply. 

For  purposes  of  this  paragraph,  section  4021  shall  be  applied    An*£>  P»  1014« 
without  regard  to  subsection  (c)  thereof. 

(5)  Fifth,  to  all  other  nonforfeitable  benefits  under  the  plan. 

( 6 )  Sixth,  to  all  other  benefits  under  the  plan. 
( b )  For  purposes  of  subsection  ( a )  — 

(1)  The  amount  allocated  under  any  paragraph  of  subsection 
(a)  with  respect  to  any  benefit  shall  be  properly  adjusted  for  any 
allocation  of  assets  with  respect  to  that  benefit  under  a  prior  para- 
graph of  subsection  (a). 

(2)  If  the  assets  available  for  allocation  under  any  paragraph 
of  subsection  (a)  (other  than  paragraphs  (5)  and  (6))  are  insuf- 
ficient to  satisfy  in  full  the  benefits  of  all  individuals  which  are 


5033 


Pub.    Law  93-406 


-   198 


September  2,    1974 


STAT.  1026 


Ante,  p.  938 


26  USC  403, 
405. 


Ante, 
p.  1021. 


described  in  that  paragraph,  the  assets  shall  be  allocated  pro  rata 
among  such  individuals  on  the  basis  of  the  present  value  (as  of 
the  termination  date)  of  their  respective  benefits  described  in  that 
paragraph. 

(3)  This  paragraph  applies  if  the  assets  available  for  alloca- 
tion under  paragraph  (5)  of  subsection  (a)  are  not  sufficient  to 
satisfy  in  full  the  benefits  of  individuals  described  in  that 
paragraph. 

(A)  If  this  paragraph  applies,  except  as  provided  in  sub- 
paragraph (B),  the  assets  shall  be  allocated  to  the  benefits 
of  individuals  described  in  such  paragraph  (5)  on  the  basis 
of  the  benefits  of  individuals  which  would  have  been  described 
in  such  paragraph  (5)  under  the  plan  as  in  effect  at  the 
beginning  of  the  5-year  period  ending  on  the  date  of  plan 
termination. 

(B)  If  the  assets  available  for  allocation  under  sub- 
paragraph (A)  are  sufficient  to  satisfy  in  full  the  benefits 
described  in  such  subparagraph  (without  regard  to  this  sub- 
paragraph), then  for  purposes  of  subparagraph  (A),  benefits 
of  individuals  described  in  such  subparagraph  shall  be  deter- 
mined on  the  basis  of  the  plan  as  amended  by  the  most 
recent  plan  amendment  effective  during  such  5-year  period 
under  which  the  assets  available  for  allocation  are  sufficient 
to  satisfy  in  full  the  benefits  of  individuals  described  in  sub- 
paragraph (A)  and  any  assets  remaining  to  be  allocated 
under  such  subparagraph  shall  be  allocated  under  subpara- 
graph (A)  on  the  basis  of  the  plan  as  amended  by  the  next 
succeeding  plan  amendment  effective  during  such  period. 

(4)  If  the  Secretary  of  the  Treasury  determines  that  the  allo- 
cation made  pursuant  to  this  section  (without  regard  to  this  para- 
graph) results  in  discrimination  prohibited  by  section  401(a)  (4) 
of  the  Internal  Revenue  Code  of  1954  then,  if  required  to  prevent 
the  disqualification  of  the  plan  (or  any  trust  under  the  plan) 
under  section  401(a),  403(a),  or  405(a)  of  such  Code,  the  assets 
allocated  under  subsections  (a)(4)(B),  (a)(5),  and  (a)(6) 
shall  be  reallocated  to  the  extent  necessary  to  avoid  such 
discrimination. 

(5)  The  term  "mandatory  contributions"  means  amounts  con- 
tributed to  the  plan  by  a  participant  which  are  required  as  a  con- 
dition of  employment,  as  a  condition  of  participation  in  such  plan, 
or  as  a  condition  of  obtaining  benefits  under  the  plan  attributable 
to  employer  contributions.  For  this  purpose,  the  total  amount  of 
mandatory  contributions  of  a  participant  is  the  amount  of  such 
contributions  reduced  (but  not  below  zero)  by  the  sum  of  the 
amounts  paid  or  distributed  to  him  under  the  plan  before  its 
termination. 

(6)  A  plan  may  establish  subclasses  and  categories  within  the 
classes  described  in  paragraphs  (1)  through  (6)  of  subsection  (a) 
in  accordance  with  regulations  prescribed  by  the  corporation. 

(c)  Any  increase  or  decrease  in  the  value  of  the  assets  of  a  plan 
occurring  during  the  period  beginning  on  the  later  of  (1)  the  date 
a  trustee  is  appointed  under  section  4042(b)  or  (2)  the  date  on  which 
the  plan  is  terminated  is  to  be  allocated  between  the  plan  and  the  cor- 
poration in  the  manner  determined  by  the  court  (in  the  case  of  a  court-' 
appointed  trustee)  or  as  agreed  upon  by  the  corporation  and  the  plan 
administrator  in  any  other  case.  Any  increase  or  decrease  in  the  value 
of  the  assets  of  a  plan  occurring  after  the  date  on  which  the  plan  is 
terminated  shall  be  credited  to,  or  suffered  by,  the  corporation. 
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(d)  (1)  Any  residual  assets  of  a  plan  may  be  distributed  to  the 
employer  if — 

(A)  all  liabilities  of  the  plan  to  participants  and  their  bene- 
ficiaries have  been  satisfied, 

(B)  the  distribution  does  not  contravene  any  provision  of 
law,  and 

(C)  the  plan  provides  for  such  a  distribution  in  these  circum- 
stances. 

(2)  Notwithstanding  the  provisions  of  paragraph  (1) ,  if  any  assets 
of  the  plan  attributable  to  employee  contributions,  remain  after  all 
liabilities  of  the  plan  to  participants  and  their  beneficiaries  have  been 
satisfied,  such  assets  shall  be  equitably  distributed  to  the  employees 
who  made  such  contributions  (or  their  beneficiaries)  in  accordance 
with  their  rate  of  contributions. 

RECAPTURE  OF  CERTAIN   PAYMENTS 

Sec.  4045.  (a)  Except  as  provided  in  subsection  (c),  the  trustee  is     29  use  1345. 
authorized  to  recover  for  the  benefit  of  a  plan  from  a  participant  the 
recoverable  amount  (as  defined  in  subsection  (b))  of  all  payments 
from  the  plan  to  him  which  commenced  within  the  3-year  period  imme- 
diately preceding  the  time  the  plan  is  terminated. 

(b)  For  purposes  of  subsection  (a)  the  recoverable  amount  is  the 
excess  of  the  amount  determined  under  paragraph  (1)  over  the 
amount  determined  under  paragraph  (2) . 

(1)  The  amount  determined  under  this  paragraph  is  the  sum 
of  the  amount  of  the  actual  payments  received  by  the  participant 
within  the  3-year  period. 

(2)  The  amount  determined  under  this  paragraph  is  the  sum 
of — r 

(A)  the  sum  of  the  amount  such  participant  would  have 
received  during  each  consecutive  12-month  period  within  the 
3  years  if  the  participant  received  the  benefit  in  the  form 
described  in  paragraph  (3) , 

(B)  the  sum  for  each  of  the  consecutive  12-month  periods 
of  the  lesser  of — 

(i)  the  excess,  if  any,  of  $10,000  over  the  benefit  in 
the  form  described  in  paragraph  (3) ,  or 

(iij  the  excess  of  the  actual  payment,  if  any,  over  the 
benefit  in  the  form  described  in  paragraph  (3),  and 

(C)  the  present  value  at  the  time  of  termination  of  the 
participant's  future  benefits  guaranteed  under  this  title  as  if 
the  benefits  commenced  in  the  form  described  in  paragraph 

(3)  The  form  of  benefit  for  purposes  of  this  subsection  shall  be 
the  monthly  benefit  the  participant  would  have  received  during 
the  consecutive  12-month  period,  if  he  had  elected  at  the  time  of 
the  first  payment  made  during  the  3-year  period,  to  receive  his 
interest  in  the  plan  as  a  monthly  benefit  in  the  form  of  a  life 
annuity  commencing  at  the  time  of  such  first  payment. 

(c)  (1)  In  the  event  of  a  distribution  described  in  section  4043(b) 
(7)  the  3-year  period  referred  to  in  subsection  (b)  shall  not  end  sooner 
than  the  date  on  which  the  corporation  is  notified  of  the  distribution. 

(2)  The  trustee  shall  not  recover  any  payment  made  from  a  plan 
after  or  on  account  of  the  death  of  a  participant,  or  to  a  participant 
who  is  disabled  (within  the  meaning  of  section  72 (m)  (7)  of  the 
Internal  Revenue  Code  of  1954).  26  use  72. 
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(3)  The  corporation  is  authorized  to  waive,  in  whole  or  in  part,  thd 
recovery  of  any  amount  which  the  trustee  is  authorized  to  recover  for 
the  benefit  of  a  plan  under  this  section  in  any  case  in  which  it  deter- 
mines that  substantial  economic  hardship  would  result  to  the  par- 
ticipant or  his  beneficiaries  from  whom  such  amount  is  recoverable. 

REPORTS  TO  TRUSTEE 

29  use  1346.  Sec.  4046.  The  corporation  and  the  plan  administrator  of  any  plan 

to  be  terminated  under  this  subtitle  shall  furnish  to  the  trustee  such 
information  as  the  corporation  or  the  plan  administrator  has  and,  to 
the  extent  practicable,  can  obtain  regarding — 

(1)  the  amount  of  benefits  payable  with  respect  to  each  par- 
ticipant under  a  plan  to  be  terminated, 
Ante,  p.  1016.  (2)  the  amount  of  benefits  guaranteed  under  section  4022  which 

are  payable  with  respect  to  each  participant  in  the  plan, 

(3)  the  present  value,  as  of  the  time  of  termination,  of  the 
aggregate  amount  of  benefits  payable  under  section  4022  (deter- 
mined without  regard  to  section  4022(b)  (5) ), 

(4)  the  fair  market  value  of  the  assets  of  the  plan  at  the  time 
of  termination, 

Ante,  p.  1025.  (5)  the  computations  under  section  4044,  and  all  actuarial 

assumptions  under  which  the  items  described  in  paragraphs  (1) 
through  (4)  were  computed,  and 

(6)  any  other  information  with  respect  to  the  plan  the  trustee 
may  require  in  order  to  terminate  the  plan. 


29  USC   1347. 


Ante,   p.   1021 


RESTORATION   OF   PLANS 

Sec.  4047.  Whenever  the  corporation  determines  that  a  plan  which 
is  to  be  terminated,  or  which  is  in  the  process  of  being  terminated, 
under  this  subtitle  should  noc  be  terminated  as  a  result  of  such  circum- 
stances as  the  corporation  determines  to  be  relevant,  the  corporation 
is  authorized  to  cease  any  activities  undertaken  to  terminate  the  plan, 
and  to  take  whatever  action  is  necessary  and  within  its  power  to  restore 
the  plan  to  its  status  prior  to  the  determination  that  the  plan  was  to 
be  terminated.  In  the  case  of  a  plan  which  has  been  terminated  under 
section  4042  the  corporation  is  authorized  in  any  such  case  in  which  the 
corporation  determines  such  action  to  be  appropriate  and  consistent 
with  its  duties  under  this  title,  to  take  such  action  as  may  be  necessary 
to  restore  the  plan  to  its  pretermination  status,  including,  but  not 
limited  to,  the  transfer  to  the  employer  or  a  plan  administrator  of 
control  of  part  or  all  of  the  remaining  assets  and  liabilities  of  the  plan. 


DATE   OF   TERMINATION 

29  usc  1348.  Sec.  4048.  For  purposes  of  this  title  the  date  of  termination  is— 

(1)  in  the  case  of  a  plan  terminated  in  accordance  with  the 
Ante,  p.  1020.             provisions  of  section  4041,  the  date  established  by  the  plan  admin- 
istrator and  agreed  to  by  the  corporation, 

(2)  in  the  case  of  a  plan  terminated  in  accordance  with  the 
provisions  of  section  4042,  the  date  established  by  the  corporation 
and  agreed  to  by  the  plan  administrator,  or 

(3)  in  the  case  of  a  plan  terminated  in  accordance  with  the 
provisions  of  either  section  in  any  case  in  which  no  agreement  is 
reached  between  the  plan  administrator  and  the  corporation  (or 
the  trustee) ,  the  date  established  by  the  court. 
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Subtitle  D— Liability 


AMOUNTS  PAYABLE  BY  THE   CORPORATION 


29  USC   1361. 


Sec.  4061.  The  corporation  shall  pay  benefits  under  a  plan  termi- 
nated under  this  title  subject  to  the  limitations  and  requirements  of 
subtitle  B  of  this  title.  Amounts  guaranteed  by  the  corporation  under   Ante,  p.  840. 
section  4022  shall  be  paid  by  the  corporation  out  of  tne  appropriate    Ante,  p.  1016. 
fund. 

LIABILITY   OF  EMPLOYER 

Sec.  4062.  (a)  This  section  applies  to  any  employer  who  maintained    2S  use  1362 . 
a  plan  (other  than  a  multiemployer  plan)  at  the  time  it  was  termi- 
nated, but  does  not  apply — 

( 1 )  to  an  employer  who  maintained  a  plan  with  respect  to  which 

he  paid  the  annual  premium  described  in  section  4006(a)  (2)  (B)  Ante,  p.  1010. 
for  each  of  the  5  plan  years  immediately  preceding  the  plan  year 
during  which  the  plan  terminated  unless  the  conditions  imposed 
by  the  corporation  on  the  payment  of  coverage  under  section 
4023  do  not  permit  such  coverage  to  apply  under  the  circum- 
stances, or 

(2)  to  the  extent  of  any  liability  arising  out  of  the  insolvency 
of  an  insurance  company  with  respect  to  an  insurance  contract, 

(b)  Any  employer  to  which  this  section  applies  shall  be  liable  to  the 
corporation,  in  an  amount  equal  to  the  lesser  of — 

(1)  the  excess  of — 

(A)  the  current  value  of  the  plan's  benefits  guaranteed 
under  this  title  on  the  date  of  termination  over 

(B)  the  current  value  of  the  plan's  assets  allocable  to  such 
benefits  on  the  date  of  termination,  or 

(2)  30  percent  of  the  net  worth  of  the  employer  determined  as 
of  a  day,  chosen  by  the  corporation  but  not  more  than  120  days 
prior  to  the  date  of  termination,  computed  without  regard  to  any 
liability  under  this  section. 

(c)  For  purposes  of  subsection  (b)  (2)  the  net  worth  of  an  employer 
is — 

( 1 )  determined  on  whatever  basis  best  reflects,  in  the  determina- 
tion of  the  corporation,  the  current  status  of  the  employer's  oper- 
ations and  prospects  at  the  time  chosen  for  determining  the  net 
worth  of  the  employer,  and 

(2)  increased  by  the  amount  of  any  transfers  of  assets  made  by 
the  employer  determined  by  the  corporation  to  be  improper  under 
the  circumstances,  including  any  such  transfers  which  would  be 
inappropriate  under  the  Bankruptcy  Act  if  the  employer  were  the    n  use  l  note , 
subject  of  a  proceeding  under  that  Act. 

(d)  For  purposes  of  this  section  the  following  rules  apply  in  the 
case  of  certain  corporate  reorganizations : 

( 1 )  If  an  employer  ceases  to  exist  by  reason  of  a  reorganization 
which  involves  a  mere  change  in  identity,  form,  or  place  of  organi- 
zation, however  effected,  a  successor  corporation  resulting  from 
such  reorganization  shall  be  treated  as  the  employer  to  whom  this 
section  applies. 

(2)  If  an  employer  ceases  to  exist  by  reason  of  a  liquidation  into 
a  parent  corporation,  the  parent  corporation  shall  be  treated  as  the 
employer  to  whom  this  section  applies. 

(3)  If  an  employer  ceases  to  exist  by  reason  of  a  merger,  con- 
solidation, or  division,  the  successor  corporation  or  corporations 
shall  be  treated  as  the  employer  to  whom  this  section  applies. 
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(e)  If  an  employer  ceases  operations  at  a  facility  in  any  location 
and,  as  a  result  of  such  cessation  of  operations,  more  than  20  percent 
of  the  total  number  of  his  employees  who  are  participants  under  a  plan 
established  and  maintained  by  him  are  separated  from  employment, 
the  employer  shall  be  treated  with  respect  to  that  plan  as  if  he  were  a 
substantial  employer  under  a  plan  under  which  more  than  one 
employer  makes  contributions  and  the  provisions  of  sections  4063, 
4064,  and  4065  shall  apply. 

LIABILITY    OF    SUBSTANTIAL    EMPLOYER    FOR    WITHDRAWAL 

29  use  1363.  Sec.  4063.  (a)  Except  as  provided  in  subsection  (d) .  the  plan  admin- 

istrator of  a  plan  under  which  more  than  one  employer  makes 
contributions — 

(1)  shall  notify  the  corporation  of  the  withdrawal  of  a  substan- 
tial employer  from  the  plan,  within  60  days  after  such  with- 
drawal, and 

(2)  request  that  the  corporation  determine  the  liability  of  such 
employer  under  this  subtitle  with  respect  to  such  withdrawal. 

The  corporation  shall,  as  soon  as  practicable  thereafter,  determine 
whether  such  employer  is  liable  for  any  amount  under  this  subtitle 
with  respect  to  the  withdrawal  and  notify  such  employer  of  such 
liability. 

(b)    Except  as  provided  in  subsection  (c),  an  employer  who  with- 

Ante,  p.  1014.  draws  from  a  plan  to  which  section  4021  applies,  during  a  plan  year 
for  which  he  was  a  substantial  employer,  and  who  is  notified  by  the 
corporation  as  provided  by  subsection  (a),  shall  be  liable  to  the  corpo- 

Ante,  p.  1029.  ration  in  accordance  with  the  provisions  of  section  4062  and  this  sec- 
tion. The  amount  of  such  employer's  liability  shall  be  computed  on  the 
basis  of  an  amount  determined  by  the  corporation  to  be  the  amount 
described  in  section  4062  for  the  entire  plan,  as  if  the  plan  had  been 
terminated  by  the  corporation  on  the  date  of  the  employer's  with- 
drawal, multiplied  by  a  fraction — 

(1)  the  numerator  of  which  is  the  total  amount  required  to  be 
contributed  to  the  plan  by  such  employer  for  the  last  5  years  end- 
in":  prior  to  the  withdrawal. and 

(2)  the  denominator  of  which  is  the  total  amount  required  to 
be  contributed  to  the  plan  by  all  employers  for  such  last  5  years. 

In  addition  to  and  in  lieu  of  the  manner  prescribed  in  the  preceding 
sentence,  the  corporation  may  also  determine  the  liability  of  each  such 
employer  on  any  other  equitable  basis  prescril)ed  by  the  corporation  in 
regulations.  Any  amount  collected  by  the  corporation  under  this  sub- 
section shall  be  held  in  escrow  subject  to  disposition  in  accordance 
with  the  provisions  of  paragraphs  (2)  and  (3)  of  subsection  (c). 

(c)(1)  In  lieu  of  payment  of  his  liability  under  this  section  the 
employer  may  be  required  to  furnish  a  bond  to  the  corporation  in  an 
amount  not  exceeding  150  percent  of  his  liability  to  insure  payment  of 
his  liability  under  this  section.  The  bond  shall  have  as  surety  thereon 
a  corporate  surety  company  which  is  an  acceptable  surety  on  Federal 
bonds  under  authority  granted  by  the  Secretary  of  the  Treasury  under 
sections  6  through  13  of  title  6.  United  States  Code.  Any  such  bond 
shall  be  in  a  form  or  of  a  type  approved  by  the  Secretary  including 
individual  bonds  or  schedule  or  blanket  forms  of  bonds  which  cover 
a  group  or  class. 

(2)  If  the  plan  is  not  terminated  within  the  5-year  period  commenc- 
ing on  the  day  of  withdrawal,  the  liability  of  such  employer  is 
abated  and  any  payment  held  in  escrow  shall  be  refunded  without 
interest  to  the  employer  (or  his  bond  cancelled)  in  accordance  with 
bylaws  or  rules  prescribed  by  the  corporation. 
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(3)  If  the  plan  terminates  within  the  5-year  period  commencing  on 
the  day  of  withdrawal,  the  corporation  shall — 

(A)  demand  payment  or  realize  on  the  bond  and  hold  such 
amount  in  escrow  for  the  benefit  of  the  plan ; 

(B)  treat  any  escrowed  payments  under  this  section  as  if  they 
were  plan  assets  and  apply  them  in  a  manner  consistent  with  this 
subtitle ;  and 

(C)  refund  any  amount  to  the  employer  which  is  not  required 
to  meet  any  obligation  of  the  corporation  with  respect  to  the  plan. 

(d)  The  provisions  of  this  subsection  apply  in  the  case  of  a  with- 
drawal described  in  subsection  (a),  and  the  provisions  of  subsections 
(b)  and  (c)  shall  not  apply,  if  the  corporation  determines  that  the 
procedure  provided  for  under  this  subsection  is  consistent  with  the 
purposes  of  this  section  and  section  4064  and  is  more  appropriate  in  the 
particular  case.  Upon  a  showing  by  the  plan  administrator  of  a  plan 
that  the  withdrawal  from  the  plan  by  any  employer  or  employers 
has  resulted,  or  will  result,  in  a  significant  reduction  in  the  amount  of 
aggregate  contributions  to  or  under  the  plan  by  employers,  the  cor- 
poration may — 

(1)  require  the  plan  fund  to  be  equitably  allocated  between 
those  participants  no  longer  working  in  covered  service  under 
the  plan  as  a  result  of  their  employers  withdrawal,  and  those  par- 
ticipants who  remain  in  covered  service  under  the  plan; 

(2)  treat  that  portion  of  the  plan  funds  allocable  under  para- 
graph (1)  to  participants  no  longer  in  covered  service  as  a  termi- 
nation; and 

(3)  treat  that  portion  of  the  plan  fund  allocable  to  participants 
remaining  in  covered  service  as  a  separate  plan. 

(e)  The  corporation  is  authorized  to  waive  the  application  of  the    Waiver. 
provisions  of  subsections  (b),  (c),  and  (d)  of  this  section  to  any 
employer  or  plan  administrator  whenever  it  determines  that  there  is  an 
indemnity  agreement  in  effect  among  all  other  employers  under  the 

plan  which  is  adequate  to  satisfy  the  purposes  of  this  section  and  of 
section  4064. 


LIABILITY  OF  EMPLOYERS  OX  TERMINATION'  OF  PLAN  MAINTAINED  BY  MORE 
THAN   ONE   EMPLOYER 

Sec.  4064.  (a)  This  section  applies  to  all  employers  who  maintain  a    29  use  1364. 
plan  under  which  more  than  one  employer  makes  contributions  at  the 
time  such  plan  is  terminated,  or  who,  at  any  time  within  the  5  plan 
years  preceding  the  date  of  termination,  made  contributions  under  the 
plan. 

(b)  The  corporation  shall  determine  the  liability  of  each  such 
employer  in  a  manner  consistent  with  section  4062  except  that  the    Ante,  p.  1029. 
amount  of  the  liability  determined  under  section  4062(b)(1)   with 
respect  to  the  entire  plan  shall  be  allocated  to  each  employer  by  multi- 
plying such  amounts  by  a  fraction — 

(1)  the  numerator  of  which  is  the  amount  required  to  be 
contributed  to  the  plan  by  each  employer  for  the  last  5  plan  years 
ending  prior  to  the  termination,  and 

(2)  the  denominator  of  which  is  the  total  amount  required  to 
be  contributed  to  the  plan  by  all  such  employers  for  such  last  5 
years, 

and  the  limitation  described  in  section  4062(b)(2)  shall  be  applied 
separately  to  each  employer.  The  corporation  may  also  determine  the 
liability  of  each  such  employer  on  any  other  equitable  basis  prescribed 
by  the  corporation  in  regulations. 
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ANNUAL   REPORT   OF  PLAN   ADMINISTRATOR 

29  use  1365.  Sec.  4065.  For  each  plan  year  for  which  section  4021  applies  to  a 

plan,  the  plan  administrator  shall  file  with  the  corporation,  on  a  form 
prescribed  by  the  corporation,  an  annual  report  which  identifies  the 
plan  and  plan  administrator  and  which  includes — 

Ante,  p.  1030.  (1)  a  COpy  0f  each  notification  required  under  section  4063  with 

respect  to  such  year,  and 

(2)  a    statement    disclosing    whether    any    reportable    event 

Ante,  p.  1024.  (described  in  section  4043(b))  occurred  during  the  plan  year. 

The  report  shall  be  filed  within  6  months  after  the  close  of  the  plan 
year  to  which  it  relates.  The  corporation  shall  cooperate  with  the  Sec- 
retary of  the  Treasury  and  the  Secretary  of  Labor  in  an  endeavor  to 
coordinate  the  timing  and  content,  and  possibly  obtain  the  combina- 
tion, of  reports  under  this  section  with  reports  required  to  be  made 
by  plan  administrators  to  such  Secretaries. 

ANNUAL   NOTIFICATION   TO   SUBSTANTIAL   EMPLOYERS 

29  use  1366.  Sec.  4066.  The  plan  administrator  of  each  plan  under  which  contri- 

butions are  made  by  more  than  one  employer  shall  notify,  within  6 
months  after  the  close  of  each  plan  year,  any  employer  making  con- 
Ante,  p.  1003.        tributions  under  that  plan  who  is  described  in  section  4001  (a)  (2)  that 
he  is  a  substantial  employer  for  that  year. 

RECOVERY  OF  EMPLOYER   LIABILITY   FOR   PLAN   TERMINATION 

29  use  1367.  Sec.  4067.  The  corporation  is  authorized  to  make  arrangements 

with  employers  who  are  liable  under  section  4062,  4063,  or  4064  for 
payment  of  their  liability,  including  arrangements  for  deferred  pay- 
ment on  such  terms  and  for  such  periods  as  the  corporation  deems 
equitable  and  appropriate. 


29  USC  1368. 
Ante,  pp.  1029- 
1031. 


26  USC    6323. 


LIEN  FOR   LIABILITY   OF  EMPLOYER 

Sec.  4068.  (a)  If  any  employer  or  employers  liable  to  the  corpora- 
tion under  section  4062,  4063,  or  4064  neglect  or  refuse  to  pay,  after 
demand,  the  amount  of  such  liability  (including  interest),  there  shall 
be  a  lien  in  favor  of  the  corporation  upon  all  property  and  rights  to 
property,  whether  real  or  personal,  belonging  to  such  employer  or 
employers. 

(b)  The  lien  imposed  by  subsection  (a)  arises  on  the  date  of  termina- 
tion of  a  plan,  and  continues  until  the  liability  imposed  under  section 
4062,  4063,  or  4064  is  satisfied  or  becomes  unenforceable  by  reason  of 
lapse  of  time. 

(c)(1)  Except  as  otherwise  provided  under  this  section,  the  priority 
of  the  lien  imposed  under  subsection  (a)  shall  be  determined  in  the 
same  manner  as  under  section  6323  of  the  Internal  Revenue  Code  of 
1954.  Such  section  6323  shall  be  applied  by  substituting  "lien  imposed 
by  section  4068  of  the  Employee  Retirement  Income  Security  Act  of 
1974"  for  "lien  imposed  by  section  6321";  "corporation"  for  "Secretary 
or  his  delegate" ;  "employer  liability  lien"  for  "tax  lien" ;  "employer" 
for  "taxpayer";  "lien  arising  under  section  4068(a)  of  the  Employee 
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Retirement  Income  Security  Act  of  1974"  for  "assessment  of  the  tax" : 
and  "payment  of  the  loan  value  is  made  to  the  corporation"  for  "satis- 
faction of  a  levy  pursuant  to  section  6332(b)";  each  place  such  terms    26  use  6332. 
appear. 

(2)  In  the  case  of  bankruptcy  or  insolvency  proceedings,  the  lien 
imposed  under  subsection  (a)  shall  be  treated  in  the  same  manner  as  a 
tax  due  and  owing  to  the  United  States  for  purposes  of  the  Bank- 
ruptcy Act  or  section  3466  of  the  Revised  Statutes  (31  U.S.C.  191).    11  use  l  note, 

(3)  For  purposes  of  applying  section  6323(a)  of  the  Internal  Reve- 
nue Code  of  1954  to  determine  the  priority  between  the  lien  imposed    26  use  6323. 
under  subsection  (a)  and  a  Federal  tax  lien,  each  lien  shall  be  treated 

as  a  judgment  lien  arising  as  of  the  time  notice  of  such  lien  is  filed. 

(4)  For  purposes  of  this  subsection,  notice  of  the  lien  imposed  by 
subsection  (a)  shall  be  filed  in  the  same  manner  as  under  section  6323 
(f )  and  (g)  of  the  Internal  Revenue  Code  of  1954. 

(d)(1)  In  any  case  where  there  has  been  a  refusal  or  neglect  to  pay 
the  liability  imposed  under  section  4062,  4063,  or  4064,  the  corporation  Ante,  p»  1029- 
may  bring  civil  action  in  a  district  court  of  the  United  States  to  I031. 
enforce  the  lien  of  the  corporation  under  this  section  with  respect  to 
such  liability  or  to  subject  any  property,  of  whatever  nature,  of  the 
employer,  or  in  which  he  has  any  right,  title,  or  interest  to  the  payment 
of  such  liability. 

(2)  The  liability  imposed  by  section  4062,  4063,  or  4064  may  be  col- 
lected by  a  proceeding  in  court  if  the  proceeding  is  commenced  within 
6  years  after  the  date  upon  which  the  plan  was  terminated  or  prior  to 
the  expiration  of  any  period  for  collection  agreed  upon  in  writing  by 
the  corporation  and  the  employer  before  the  expiration  of  such  6-year 
period.  The  period  of  limitations  provided  under  this  paragraph  shall 
be  suspended  for  the  period  the  assets  of  the  employer  are  in  the  con- 
trol or  custody  of  any  court  of  the  United  States,  or  of  any  State,  or 
of  the  District  of  Columbia,  and  for  6  months  thereafter,  and  for  any 
period  during  which  the  employer  is  outside  the  United  States  if  such 
period  of  absence  is  for  a  continuous  period  of  at  least  6  months. 

(e)  If  the  corporation  determines,  with  the  consent  of  the  board  of 
directors,  that  release  of  the  lien  or  subordination  of  the  lien  to  any 
other  creditor  of  the  employer  or  employers  would  not  adversely 
affect  the  collection  of  the  liability  imposed  under  section  4062,  4063, 
or  4064,  or  that  the  amount  realizable  by  the  corporation  from  the 
property  to  which  the  lien  attaches  will  ultimately  be  increased  by 
such  release  or  subordination,  and  that  the  ultimate  collection  of  the 
liability  will  be  facilitated  by  such  release  or  subordination,  the  cor- 
poration may  issue  a  certificate  of  release  or  subordination  of  the  lien 
with  respect  to  such  property,  or  any  part  thereof. 

Subtitle  E — Amendments  to  Internal  Revenue 
Code  of  1954;  Effective  Dates 

AMENDMENTS   TO  INTERNAL  REVENUE   CODE   OF    1954 

Sec.  4081.  (a)  Section  404  of  the  Internal  Revenue  Code  of  1954  26  use  404. 
(relating  to  deduction  for  contributions  of  an  employer  to  employees' 
trust  or  annuity  plan  in  compensation  under  a  deferred-payment  plan) 
is  amended  by  adding  at  the  end  thereof  the  following  new  subsection : 
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"(g)   Certain  Employer  Liability  Payments  Considered  as  Con- 
tributions.— For  purposes  of  this  section  any  amount  paid  by  an 
employer  under  section  4062,  4063,  or  4064  of  the  Employee  Retire- 
Ante,  pp.  1029-    ment  Income  Security  Act  of  1974  shall  be  treated  as  a  contribution 
loii.  to  which  this  section  applies  by  such  employer  to  or  under  a  stock 

bonus,  pension,  profit-sharing,  or  annuity  plan.". 
26  use  6511.  (b)   Section  6511  (d)  of  the  Internal  Revenue  Code  of  1954  (relating 

to  special  rules  applicable  to  income  taxes)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph : 

"(8)  Special  period  of  limitation  with  respect  to  amounts 
included  in  income  subsequently  recaptured  under  quali- 
FIED plan  termination. — If  the  claim  for  credit  or  refund  relates 
to  an  overpayment  of  tax  imposed  by  subtitle  A  on  account  of  the 
recapture,  under  section  4045  of  the  Employee  Retirement  Income 
Ante,  p.  1027.  Security  Act  of  1974,  of  amounts  included  in  income  for  a  prior 

taxable  year,  the  3-year  period  of  limitation  prescribed  in  subsec- 
tion (a)  shall  be  extended,  for  purposes  of  permitting  a  credit  or 
refund  of  the  amount  of  the  recapture,  until  the  date  which  occurs 
one  year  after  the  date  on  which  such  recaptured  amount  is  paid 
by  the  taxpayer.". 

EFFECTIVE  DATE  ;  SPECIAL  RULES 

29  use  1381.  Sec.  4082.  (a)  The  provisions  of  this  title  take  effect  on  the  date  of 

enactment  of  this  Act 

(b)  Notwithstanding  the  provisions  of  subsection  (a) ,  the  corpora- 
tion shall  pay  benefits  guaranteed  under  this  title  with  respect  to  any 
plan — 

(1)  which  is  not  a  multiemployer  plan, 

(2)  which  terminates  after  June  30,  1974,  and  before  the  date 
of  enactment  of  this  Act, 

Ante,  p.  1014.  (3 )  to  which  section  4021  would  apply  if  that  section  were  effec- 

tive beginning  on  July  1, 1974,  and 

(4)  with  respect  to  which  a  notice  is  filed  with  the  Secretary  of 
Labor  and  received  by  him  not  later  than  10  days  after  the  date 
of  enactment  of  this  Act,  except  that,  for  reasonable  cause  shown, 
such  notice  may  be  filed  with  the  Secretary  of  Labor  and  received 
by  him  not  later  than  October  31,  1974,  stating  that  the  plan  is  a 
plan  described  in  paragraphs  (1),  (2),  and  (3). 
The  corporation  shall  not  pay  benefits  guaranteed  under  this  title  with 
respect  to  a  plan  described  in  the  preceding  sentence  unless  the  corpo- 
ration finds  substantial  evidence  that  the  plan  was  terminated  for  a 
reasonable  business  purpose  and  not  for  the  purpose  of  obtaining  the 
payment  of  benefits  by  the  corporation  under  this  title  or  for  the 
purpose  of  avoiding  the  liability  which  might  be  imposed  under  sub- 
title D  if  the  plan  terminated  on  or  after  the  date  of  enactment  of 
this  Act.  The  provisions  of  subtitle  D  do  not  apply  in  the  case  of  such  a 
plan  which  terminates  before  the  date  of  enactment  of  this  Act.  For 
purposes  of  determining  whether  a  plan  is  a  plan  described  in  para- 
Ante,  p.  1028.       graph   (2),  the  provisions  of  section  4048  shall  not  apply,  but  the 
corporation  shall  make  the  determination  on  the  basis  of  the  date  on 
which  benefits  ceased  to  accrue  or  on  any  other  reasonable  basis  con- 
sistent with  the  purposes  of  this  subsection. 

(c)(1)  Except  as  provided  in  paragraphs  (2),  (3),  and  (4),  the 
corporation  shall  not  pay  benefits  guaranteed  under  this  title  with 
respect  to  a  multiemployer  plan  which  terminates  before  January  1, 
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1978.  Whenever  the  corporation  exercises  the  authority  granted  under 
paragraph  (2)  or  (3),  the  corporation  shall  notify  the  Committee  on 
Education  and  Labor  and  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives,  and  the  Committee  on  Labor  and  Public 
Welfare  and  the  Committee  on  Finance  of  the  Senate. 

(2)  The  corporation  may,  in  its  discretion,  pay  benefits  guaranteed 
under  this  title  with  respect  to  a  multiemployer  plan  which  terminates 
after  the  date  of  enactment  of  this  Act  and  before  January  1, 1978,  if — 

(A)  the  plan  was  maintained  during  the  60  months  immedi- 
ately preceding  the  date  on  which  the  plan  terminates,  and 

( B )  the  corporation  determines  that  the  payment  by  the  corpo- 
ration of  benefits  guaranteed  under  this  title  with  respect  to  that 
plan  will  not  jeopardize  the  payments  the  corporation  anticipates 
it  may  be  required  to  make  in  connection  with  benefits  guaranteed 
under  this  title  with  respect  to  multiemployer  plans  which  ter- 
minate after  December  31,  1977. 

(3)  Notwithstanding  any  provision  of  section  4021  or  4022  which 
would  prevent  such  payments,  the  corporation,  in  carrying  out  its 
authority  under  paragraph  (2),  may  pay  benefits  guaranteed  under 
this  title  with  respect  to  a  multiemployer  plan  described  in  paragraph 
(2)  in  any  case  in  which  those  benefits  would  otherwise  not  be  payable 
if — 

(A)  the  plan  has  been  in  effect  for  at  least  5  years, 

(B)  the  plan  has  been  in  substantial  compliance  with  the  fund- 
ing requirements  for  a  qualified  plan  with  respect  to  the 
employees  and  former  employees  in  those  employment  units  on  the 
basis  of  which  the  participating  employers  have  contributed  to 
the  plan  for  the  preceding  5  years,  and 

(C)  the  participating  employers  and  employee  organization  or 
organizations  had  no  reasonable  recourse  other  than  termination. 

(4)  If  the  corporation  determines,  under  paragraph  (2)  or  (3), 
that  it  will  pay  benefits  guaranteed  under  this  title  with  respect  to 
a  multiemployer  plan  which  terminates  before  January  1,  1978,  the 
corporation — 

(A)  may  establish  requirements  for  the  continuation  of  pay- 
ments which  commenced  before  January  2,  1974,  with  respect  to 
retired  participants  under  the  plan, 

(B)  may  not,  notwithstanding  any  other  provision  of  this  title, 
make  payments  with  respect  to  any  participant  under  such  a  plan 
who,  on  January  1,  1974,  was  receiving  payment  of  retirement 
benefits,  in  excess  of  the  amounts  and  rates  payable  with  respect 
to  such  participant  on  that  date, 

(C)  may  not  make  any  payments  with  respect  to  benefits 
guaranteed  under  this  title  in  connection  with  such  a  plan  which 
are  derived,  directly  or  indirectly,  from  amounts  borrowed  under 

section  4005(c),  and  tote,  p.  1009. 
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(D)  shall  review  from  time  to  time  payments  made  under  the 
authority  granted  to  it  by  paragraphs  (2)  and  (3),  and  reduce 
or  terminate  such  payments  to  the  extent  necessary  to  avoid  jeop- 
ardizing the  ability  of  the  corporation  to  make  payments  of  bene- 
fits guaranteed  under  this  title  in  connection  with  multiemployer 
plans  which  terminate  after  December  31, 1977,  without  increas- 
ing premium  rates  for  such  plans. 
Approved  September  2,    1974. 
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DEPARTMENT  OF  THE  TREASURY  U.S.  DEPARTMENT  OF  LABOR 

Washington,  D.  C.   20220  Washington,  D.  C.   20210 


Dear  Chairmen: 

Enclosed  are  the  Administration's  recommendations  on 
H.R.  2,  the  pension  reform  legislation  now  before  your 
Conference. 

In  our  view,  the  recommendations  balance  the  interests 
of  all  participants  in  the  private  pension  system  within 
the  framework  of  an  administratively  workable  bill.   In 
this  respect,  we  are  particularly  concerned  that  the 
joint  jurisdiction  over  participation,  vesting,  and  funding 
standards,  as  given  to  the  Treasury  and  Labor  Departments 
under  the  House  bill,  would  result  in  a  complex  and  costly 
administrative  burden  for  both  the  Federal  Government  and 
private  pension  plans.   Therefore,  we  strongly  recommend 
adoption  of  the  provisions  in  the  Senate  bill  providing 
lead  responsibility  in  the  Treasury  Department  for  enforce- 
ment of  participation,  vesting,  and  funding  standards. 
However,  Treasury  regulations  which  affect  collectively 
bargained  plans  in  these  areas  should  be  developed  in  con- 
sultation with  the  Department  of  Labor. 

We  further  strongly  recommend  that  the  Department  of  Labor 
be  given  lead  responsibility  for  the  enforcement  of 
fiduciary  standards  under  an  arrangement  which  would  give 
Labor,  in  addition  to  other  remedies,  full  control  over  the 
imposition  of  an  excise  tax  by  the  Internal  Revenue  Service. 
Details  of  this  proposed  arrangement  are  contained  in  the 
enclosed  recommendation. 

We  believe  that  the  significance  of  pension  reform  for  the 
American  people  makes  it  especially  important  that  the 
views  and  concerns  of  the  agencies  which  must  administer 
the  legislation  be  given  careful  consideration.   Therefore, 
representatives  of  the  affected  agencies  will  be  available, 
as  you  wish,  to  participate  in  discussions  and  subsequent 
legislative  drafting  sessions. 
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We  have  provided  two  copies  of  the  Administration's 
recommendation  for  each  conferee.   Additional  copies  are 
available  on  request. 


-C*/%~A- 


George  P.  Shultz 
Secretary  of  the  Treasury 


Sincerely, 


Enclosure 


5050 

ADMINISTRATION  RECOMMENDATIONS 

TO  THE 
HOUSE  AND  SENATE  CONFEREES  ON 

H.R.  2 
TO  PROVIDE  FOR  PENSION  REFORM 


APRIL  1974 


5051 


TABLE  OF  CONTENTS 


I.  ADMINISTERING  AGENCY 

Administration  of  Participation,  3 

Vesting,  and  Funding  Provisions 

Enforcement  of  Fiduciary  Standards  5 

Administration  of  Termination  12 

Insurance 
Staff  for  the  Administration  of  Pension  16 

Legislation 

II.  PARTICIPATION/VESTING/FUNDING 

Minimum  Age  and  Service  Require-  21 

ments  for  Participation 

Maximum  Age  Conditions  23 

Mandated  Vesting  Schedules  24 

Service  Credited  for  Vesting  26 

Purposes 

Breaks  in  Service  29 

Reemployment- -Benefits  Accrued  31 

During  Previous  Employment 

Accrued  Benefit  33 

Requirement  of  Nonforfeitability  in  36 

Case  of  Certain  Withdrawals 

Funding  for  Existing  Past  Service  38 

Liabilities 

Accelerated  Funding  39 

III.  TERMINATION  INSURANCE 

Plans  Covered  43 

Benefits  Covered  45 

Insurance  Limitations  47 

Employer  Liability  49 

Employer  Liability- -Multi-Employer  52 

Plans 

Contingent  Liability  Coverage  56 

Allocation  of  Assets  58 

Recapture  of  Benefits  61 

Insurance  of  Owner-Employees  63 


5052 

ii 

Page 

III.  TERMINATION  INSURANCE  (cont'd) 

Involuntary  Termination  64 

Appointment  of  the  Insurance  66 

Corporation  as  Trustee 

Initial  Premiums  69 

Transfer  of  Premiums  Collected  71 

from  Treasury  to  PBGC 

IV.  FIDUCIARY  STANDARDS 

Disclosure  of  Tax  Return  and  Tax  75 

Information 

Prohibited  Transactions  77 

Diversification  of  Investments  79 

V.  REPORTING  §  DISCLOSURE 

Consolidation  of  Reports  and  Returns  83 

Agency  to  Receive  Reports  of  Separated  85 

Employees  with  Vested  Benefits 

Forms  for  Reporting  87 

Exemption  and  Variation  Power  89 

Relating  to  Reports 

VI.  PORTABILITY 

Central  Portability  Fund  95 

Registration  with  Social  Security  97 

VII.  SPECIAL  RULES 

Joint  and  Survivor  Annuity  101 

Requirements 
Joint  and  Survivor  Annuity  Require-  103 

ments;  Pre-retirement  Death  Benefit 

VIII.  MISCELLANEOUS 

Preemption  of  State  Laws  107 

Representation  in  Civil  Litigation  110 


5053 


I.   ADMINISTERING  AGENCY 


5054 


Administration  of  Participation,  Vesting, 
and  Funding  Provisions 

House  Bill 

Under  the  House  bill  the  Department  of  the  Treasury  and 
the  Department  of  Labor  would  jointly  administer  comparable 
provisions  relating  to  participation,  vesting,  and  funding 
(Title  I,  Parts  2  and  3,  and  Title  II,  Part  1).   The  bill  also 
provides  that  regulations  issued  by  the  Department  of  Labor 
and  the  Department  of  the  Treasury  with  respect  to  partici- 
pation, vesting,  and  funding  are  effective  for  plan  years 
beginning  after  December  31,  1975,  only  if  approved  by  the 
Secretary  of  the  other  Department  (i.e.,  the  Secretary  of  the 
Treasury  or  the  Secretary  of  Labor,  respectively). 
Senate  Bill 

Under  the  Senate  bill  the  Department  of  the  Treasury  would 
administer  the  tax  provisions  (Title  VII)  and  would  have  the 
principal  role  in  administering  participation,  vesting,  and 
funding  (Title  II). 
Administration  Recommendation 

The  Administration  strongly  supports  the  provisions  of  the 
Senate  bill.   However,  Treasury  regulations  which  impact 
collectively  bargained  plans  as  to  participation,  vesting,  and 
funding  should  be  developed  in  consultation  with  the  Department 
of  Labor. 
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Explanation  -  The  House  bill  provisions  requiring  dual 
jurisdiction  in  areas  previously  administered  solely  by 
Treasury  will  not  only  cause  delays,  conflicts,  and  friction 
between  the  Departments,  but  will  also  place  an  onerous  and 
costly  burden  on  plans  and  employers.   The  Internal  Revenue 
Service  is  best  suited  to  administer  the  new  standards  becaus< 
it  is  currently  staffed  and  has  traditionally  regulated  these 
areas . 


25-028  O  -  76  -  101  (Vol.  m) 
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Enforcement  of  Fiduciary  Standards 

House  Bill 

The  House  bill  (Sec.  503)  provides  that  the  Secretary  of 
Labor  shall  enforce  all  fiduciary  standards  set  forth  in  the 
bill,  except  for  prohibited  transactions  presently  in  the 
Internal  Revenue  Code. 
Senate  Bill 

Under  the  Senate  bill  (Sees.  522  and  692),  responsibility 
for  the  enforcement  of  fiduciary  standards  is  divided  between 
the  Department  of  Labor  and  the  Department  of  the  Treasury. 
The  Secretary  of  Labor  has  the  authority  to  bring  civil  actions 
against  a  fiduciary  to  enjoin  future  improper  conduct  or  cause 
his  removal.   The  Internal  Revenue  Service  has  the  authority  to 
impose  a  two-tier  excise  tax  on  parties  in  interest  who  partici- 
pate in  a  prohibited  transaction  (fiduciaries  would  as  a  practical 
matter  almost  always  be  a  party  in  interest  and  hence,  would 
also  be  subject  to  the  tax). 
Administration  Recommendation 

The  Administration  recommends  a  compromise  whereby  the 
Department  of  Labor  shall  have  full  responsibility  for  enforce- 
ment of  fiduciary  standards  and  the  provisions  relating  to  pro- 
hibited transactions,  while  the  excise  tax  provisions  in  the 
Senate  bill  will  be  retained  for  use  only  in  cases  in  which  the 
Department  of  Labor,  after  notification  by  the  Internal  Revenue 
Service,  has  indicated  to  the  IRS  that  the  tax  should  be  imposed 
or  where  the  Labor  Department  does  not  respond  to  the  IRS 
notice  within  90  days.   Under  the  compromise,  the 
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scope  of  Labor  Department  coverage  shall  be  extended  to  include 
parties  in  interest  as  well  as  fiduciaries.   To  reach  this  com- 
promise, the  Administration  has  prepared  the  attached  general 
specification. 

Explanation  -  The  recommended  compromise  is  intended  to 
permit  the  Department  of  Labor  to  retain  full  responsibility 
for  fiduciary  standards  and  prohibited  transactions,  while 
retaining  the  excise  tax  by  the  Internal  Revenue  Service  for 
only  those  situations  in  which  it  is  the  most  appropriate  and 
efficient  remedy.   Unlike  the  dual  jurisdiction  of  the  Senate 
bill,  under  which  the  excise  tax  is  automatic  and  where 
fiduciaries  may  receive  different  treatment  than  parties  in 
interest  to  the  same  prohibited  transaction,  the  proposed  com- 
promise allows  for  a  flexible  and  equitable  application  of 
penalties  to  all  parties  to  the  transaction. 

The  Administration  recognizes  the  general  wisdom  in  giving 
a  single  department  lead  responsibility  in  administering  major 
sections  of  the  Act.   Indeed,  the  Administration  has  strongly 
recommended  elsewhere  that  the  Department  of  Treasury  have  lead 
responsibility  for  the  administration  of  participation,  vesting 
and  funding  standards.   Nevertheless,  with  respect  to  fiduciary 
standards,  the  Administration  believes  that  an  excise  tax 
imposed  by  the  Internal  Revenue  Service  should  be  retained. 

Problems  may  arise  when  a  party  in  interest  enters  into  a 
transaction  with  a  trust  which  neither  jeopardizes  the  plan  or 
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the  interest  of  plan  participants,  but  which  may  represent  an 
attempt  to  secure  tax  benefits  for  the  employer.   For  example, 
the  sale  by  an  employer  of  income  producing  property  to  a  trust 
is  a  device  frequently  used  in  smaller  plans  to  shelter  property 
income  and  capital  gains  from  taxation.   Under  the  Senate  bill, 
such  transactions  will  be  prohibited.   In  such  situations,  the 
Internal  Revenue  Service  will  be  in  the  best  position  to  assert 
the  tax  because  it  really  is  a  raid  on  the  Treasury  and  not  on 
the  plan.   Further,  the  Internal  Revenue  Service  audits  these 
transactions  at  the  same  time  that  it  will  be  auditing  plans  for 
meeting  the  minimum  standards  for  participation,  vesting  and 
funding.   While  arguably  the  Internal  Revenue  Service  may  audit 
these  kinds  of  situations  even  if  there  were  no  tax,  and  could 
turn  over  the  relevcnt  information  to  the  Department  of  F,abor, 
it  clearly  will  be  preferable  to  have  a  tax  which  will  motivate 
agents  and  give  the  district  offices  an  incentive  to  encourage 
agent  awareness. 

Finally,  the  Administration  believes  that  the  excise  tax 
will  be  an  efficient  and  effective  way  to  deal  with  many  pro- 
hibited transactions,  especially  in  small  plans,  because  of 
the  incentive  it  provides  to  reverse  the  transaction  in  question. 
In  this  regard,  it  is  important  to  note  that  the  five  percent 
tax  triggers  the  time  limit  within  which  the  transaction  must 
be  undone.   If  the  transaction  is  not  undone,  the  party  in 
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interest  will  be  subject  to  a  tax  equal  to  100  percent  of  the 
amount  involved.   Further,  payment  of  the  tax  would  in  no  event 
remove  the  obligation  to  make  the  trust  whole. 
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Recommended  Specifications  for  the  Enforcement 
of  Fiduciary  Standards" 

1.  Scope  of  Coverage 

Scope  of  Department  of  Labor  coverage  should  be  extended 
to  include  parties  in  interest.   The  Secretary  of  Labor  should 
have  authority  to  bring  an  action  against  parties  in  interest 
who  participate  in  a  prohibited  transaction  as  well  as  against 
fiduciaries  alleged  to  have  breached  their  responsibilities 
under  the  Act.   In  many  instances  fiduciaries  may  also  be 
parties  in  interest,  resulting  in  the  possibility  of  exposure 
of  two  enforcement  agencies  and  two  penalties.   To  avoid  dupli- 
cation of  effort  and  the  possibility  of  multiple  penalties, 
the  Secretary  of  Labor  should  have  authority  over  all  parties 
who  participate  in  a  prohibited  transaction. 

2.  Civil  Penalties 

A  Civil  penalty  (in  the  discretion  of  the  Court)  should  be 
added  to  the  remedies  available  to  the  Department  of  Labor. 
To  assure  flexible  and  just  treatment  of  any  allegations  of 
a  breach  of  the  fiduciary  standards,  the  Department  of  Labor 
must  have  the  authority  to  request  a  civil  penalty  (to  be 
assessed  in  the  discretion  of  the  court)  in  addition  to  the 
other  civil  remedies  available  under  the  current  Senate  bill. 
With  a  full  range  of  civil  penalties  available  to  the  Secretary, 
the  penalty  most  appropriate  to  each  set  of  circumstances  may 
be  sought  against  each  party  involved  in  the  alleged  illegal 
transaction.  , 

3.  Exemptions 

Exemptions  from  prohibited  transactions  should  be  limited 
to  those  applicable  to  a  class.   Exemptions  from— penalty  for 
engaging  in  prohibited  transactions  which  may  be  granted  to 
applicants  under  the  bill  should  be  limited  to  exemptions 
applicable  to  a  particular  class  rather  than  any  one  individual 
or  plan.   Ease  and  fairness  of  administration  require  that  an 
exemption  granted  to  one  member  of  a  class  should  also  be 
granted  to  other  members  of  the  same  class.   Granting  exemp- 
tions on  an  individual  basis  would  be  a  burdensome,  time-consuming 
and  expensive  practice  which  could  be  avoided  by  the  development 
of  uniform  procedures  and  regulations  permitting  exemptions  to 
be  granted  simultaneously  to  all  members  of  a  particular  class. 
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4 .  Assertion  of  Excise  Tax 

The  excise  tax  (i.e.,  51  and  100%)  is  not  to  be  asserted 
by  the  Internal  Revenue  Service  if,  within  9  0  days  after 
receipt  by  the  Department  of  Labor  of  (1)  notification  by 
the  Internal  Revenue  Service  that  a  tax  may  be  imposed  with 
respect  to  a  prohibited  transaction  discovered  by  the  Internal 
Revenue  Service  and  (2)  the  appropriate  investigation  files, 
the  Department  of  Labor  indicates  that  it  disapproves  or 
desires  that  assertion  of  the  tax  be  deferred.   Where  De- 
partment of  Labor  brings  a  fiduciary  violation  to  the 
attention  of  the  Internal  Revenue  Service  and  directs 
assertion  of  the  excise  tax,  the  Internal  Revenue  Service 
will  assert  the  tax  claim  as  expeditiously  as  possible. 

5.  Additional  Remedies 

If  the  excise  tax  is  assessed  by  Treasury,  Labor  will 
not  be  precluded  from  seeking  additional  remedies  for  the 
same  transaction.   Although  the  Department  of  Labor  may 
have  previously  declined  any  interest  in  a  case  over  which 
the  Treasury  then  asserted  and  levied  the  excise  tax, 
further  development  of  fact-findings  may  indicate  that  other 
remedial  steps  should  be  taken.   At  this  later  time,  the 
Secretary  of  Labor  would  be  free  to  impose  any  of  the  wide 
range  of  civil  remedies  available  to  him  under  the  law. 

6.  Compromise  of  Tax 

The  excise  tax  claim  may  be  comprised  or  the  tax  rebated 
(in  whole  or  in  part)  only  at  the  initiation  of  the  Depart- 
ment of  Labor.   If  later  developments  or  fact-findings  in 
a  case  indicate  that  the  Secretary  of  Labor  should  consider 
further  remedial  procedures,  even  though  no  intent  was  ex- 
pressed in  asserting  jurisdiction  at  an  earlier  time,  he 
may  initiate  a  whole  or  partial  rebate  of  the  excise  tax 
already  assessed.   A  rebate  may  be  indicated  if  the  Secretary 
of  Labor  determines  that  one  or  several  of  the  civil  penalties 
available  to  him  would  be  the  most  appropriate  remedy  for  a 
particular  transaction. 

7.  Correction  Period 

The  correction  period  may  be  extended  only  by  the  De- 
partment of  Labor.   If  the  Secretary  of  Labor  wishes  to 
become  actively  involved  in  a  case  after  his  initial  failure 
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to  do  so  and  the  subsequent  imposition  of  a  5%  excise  tax 
on  a  prohibited  transaction  which  must  be  corrected  within 
a  specified  correction  period,  he  must  have  control  over 
the  entire  remedial  process  as  it  relates  to  the  trans- 
action as  a  whole.   The  selection  of  an  appropriate  remedy 
may  require  that  the  correction  period  be  extended  or  waived 
entirely  in  some  instances. 

8.  Waivers 

The  Department  of  Labor  should  have  sole  authority  to 
waive  the  undoing  of  a  transaction.   The  requirement  that 
a  prohibited  transaction  must  be  undone  acts  as  an  indirect 
enforcement  tool  available  to  the  agency  which  determines 
that  correction  requires  undoing  of  the  transaction.   If 
Labor  decides  after  a  tax  has  been  assessed,  that  additional 
or  different  enforcement  remedies  should  be  applied,  the 
Labor  Department  must  determine  at  that  time  whether  or  not 
appropriate  enforcement  requires  that  the  prohibited  trans- 
action be  undone. 

9.  Regulation  on  Fiduciary  Standards 

Regulations  and  interpretations  respecting  substantive 
fiduciary  standards  would  be  promulgated  by  the  Department 
of  Labor,  after  consultation  with  the  Treasury  Department  in 
appropriate  cases.   Any  Treasury  regulations  or  interpretation 
relating  to  fiduciary  standards,  interpretation  of  "correction" 
in  the  context  of  a  fiduciary  violation,  or  remedial  procedures 
would  be  issued  only  after  consultation  with  the  Labor  Depart- 
ment. 

In  a  system  of  dual  agency  enforcement,  the  promulgation 
by  an  agency  of  regulations  and  interpretations  which  could 
affect  the  assertion  of  enforcement  authority  by  the  other 
agency  must  be  closely  coordinated.   Definitions,  time  limita- 
tions or  other  requirements  detailed  in  regulations  published 
by  the  Treasury  could  limit  or  affect  an  enforcement  scheme 
imposed  by  the  Department  of  Labor.   Therefore,  any  regulations 
or  interpretations  which  could  affect  any  of  the  variety  of 
penalties  and  remedies  available  to  both  Labor  and  Treasury 
should  be  issued  only  after  joint  consultation. 


5063 

-  12  - 
Administration  of  Termination  Insurance 

House  Bill 

Under  the  House  bill  (Sec.  401)  the  insurance  Corporation 
would  be  administered  by  a  board  of  directors  consisting  of 
the  Secretary  of  Labor  and  two  officers  or  employees  of  the 
Department  of  Labor  chosen  by  the  Secretary. 
Senate  Bill 

Under  the  Senate  Bill  (Sec.  402)  the  Corporation  shall  be 
administered  by  a  board  of  directors  consisting  of  the 
Secretaries  of  Labor,  Commerce,  and  Treasury,  with  the  Secre- 
tary of  Labor  as  Chairman. 
Administration  Recommendation 

The  Administration  supports  the  Senate  provisions  providing 
that  the  three  Secretaries  make  up  the  board  of  directors. 
However,  the  Administration  believes  that  the  board  should 
principally  provide  policy  direction  and  that  operating  respon- 
sibility should  clearly  reside  in  the  Labor  Department.   In 
this  respect,  the  Senate  bill  is  somewhat  ambiguous  and  accordingly, 
the  Administration  has  attached  clarifying  language  modifying 
the  Senate  text. 

Explanation  -  The  deep  involvement  of  the  insurance 
Corporation  in  matters  of  private  corporation  finance,  money 
management,  and  other  matters  affecting  private  business  make 
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it  essential  that  a  business  perspective  be  represented  on  the 
board  of  directors.   Moreover,  the  Corporation  Kill  need  to 
coordinate  closely  with  the  Treasury  Department  in  matters 
pertaining  to  funding,  valuation  and  tax  policy. 
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PENSION  BENEFIT  GUARANTY  CORPORATION 


Sec.  402 

(a)  ESTABLISHMENT  -  There  is  established  within 
the  Department  of  Labor  a  body  corporate  to  be  known 
as  the  Pension  Benefit  Guaranty  Corporation  (herein- 
after referred  to  as  the  "Corporation") . 

(b)  GENERAL  POWERS  -  (No  change  from  Senate  text) 

(c)  BOARD  OF  DIRECTORS 

(1)  The  Board  of  Directors  of  the  Corporation 
shall  be  composed  of  the  Secretary  of  Treasury,  the 
Secretary  of  Labor  and  the  Secretary  of  Commerce. 

(2)  Members  of  the  Board  shall  serve  without 
compensation,  but  shall  be  reimbursed  for  travel,  sub- 
sistence, and  other  necessary  expenses  incurred  in  the 
performance  of  their  duties  as  members  of  the  Board. 

(3)  The  Secretary  of  Labor  shall  be  the 
Chairman  of  the  Board  of  Directors. 

(4)  In  carrying  out  any  of  his  functions 
under  the  provisions  of  subsection  (d) ,  the  Chairman 
shall  be  governed  by  general  policies  of  the  Board  of 
Directors  and  by  such  regulatory  decisions,  findings, 
and  determinations  as  the  Board  of  Directors  may  by 
law  be  authorized  to  make. 

(d)  FUNCTIONS  OF  THE  CHAIRMAN  -  The  Chairman  of 
the  Board  of  Directors  shall: 

(1)  Appoint  and  remove  personnel  employed 
under  the  Corporation. 

(2)  Assign  responsibilities  among  such 
personnel  and  among  administrative  units  of  the  Cor- 
poration. 

(3)  Direct  personnel  who  perform,  or  who 
supervise  the  performance  of,  any  function  of  the 
Chairman,  the  Corporation,  or  of  any  agency  under  the 
Corporation. 
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(4)  Communicate  to  personnel  employed 
under  the  Corporation  applicable  policies  to  be 
followed  by  such  personnel  in  the  performance  of 
their  work,  and  the  subsequent  enforcement  of  such 
policies. 

(5)  Oversee  management,  functioning  and 
organization  of  the  Corporation,  including  (A)  the 
formation  and  implementation  of  plans  and  policies 
designed  to  increase  the  effectiveness  of  the  Cor- 
poration in  the  administration  of  this  Title  and  the 
initiation  of  ways  and  means  of  correcting  or  pre- 
venting avoidable  delays  in  the  performance  of  any 
work  or  the  disposition  of  any  business  before  the 
Corporation  and  (B)  the  development  and  improvement 
of  staff  support  to  carry  out  the  functions  of  the 
Corporation. 

(6)  Allocate,  use,  and  expend  funds 
available  to  the  Corporation  for  administrative  ex- 
pense purposes. 

(7)  Call  the  Board  of  Directors  into  special 
session  whenever  any  matter  or  business  of  the  Cor- 
poration so  requires,  but  in  any  event,  for  the 
consideration  of  any  matter  of  business  upon  request 
of  one  or  both  of  the  other  members  of  the  Board 

of  Directors . 
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Staff  for  the  Administration  of 
Pension  Legislation 

House  Bill 

The  House  bill  (Sec.  1051)  establishes  a  separate  office 
in  the  Internal  Revenue  Service  to  carry  out  the  Service's 
functions  with  regard  to  employee  plans  and  exempt  organizations 
This  office  is  to  be  directed  by  an  Assistant  Commissioner  of 
Internal  Revenue. 
Senate  Bill 

The  Senate  bill  (Sec.  101)  creates  the  same  separate 
office  in  the  Internal  Revenue  Service.   It  provides  that  the 
Assistant  Commissioner  in  charge  of  the  office  is  to  be  classi- 
fied as  a  GS-18  and  also  provides  for  an  additional  20  positions 
each  in  both  the  Internal  Revenue  Service  and  Labor  Department 
at  the  levels  of  GS-16  and  GS-17. 
Administration  Recommendation 

The  Administration  recommends  against  the  statutory 
supergrades  provisions  of  the  Senate  bill,  but  suggests  that 
the  conference  report  include  a  recommendation  that  an  appro- 
priate number  of  additional  supergrade  positions  be  provided 
for  allocation  to  the  Internal  Revenue  Service  and  the  Depart- 
ment of  Labor,  depending  upon  the  final  provisions  adopted. 
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Explanation  -  The  Administration  recommendation  reflects 
the  fact  that  the  jurisdiction  for  Federal  employee  pay  matters 
is  not  with  the  Tax  or  Labor  Committee  in  the  Congress,  but 
with  the  Committees  on  Post  Office  and  Civil  Service. 
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II.   PART I C I PAT I ON/ VE  ST I NG / FUND I NG 
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Minimum  Age  and  Service  Requirements  for  Participation 

House  Bill 

The  House  bill  (Sec.  202)  provides  that  a  plan  may  not 
exclude  (on  account  of  his  failure  to  satisfy  the  plan's  age 
and  service  requirements)  an  employee  who  has  completed  three 
years  of  service  or  has  attained  age  25  and  has  completed  one 
year  of  service.   However,  a  plan  could  require  three  years  of 
service  in  the  case  of  a  participant  with  a  nonforfeitable  right 
to  100  percent  of  his  accrued  benefit  at  the  time  the  benefit 
accrues. 
Senate  Bill 

The  Senate  bill  (Sec.  201)  provides  that  a  plan  may  not 
exclude  (on  account  of  his  failure  to  satisfy  the  plan's  age 
and  service  requirements)  an  employee  who  completes  one  year 
of  service  and  attains  age  30.   The  Senate  bill  does  not  provide 
a  rule  under  which  three  years  of  service  may  be  required  where 
a  participant  has  a  nonforfeitable  right  to  100  percent  of  his 
accrued  benefit  at  the  time  the  benefit  accrues,  except  in  the 
case  of  plans  covering  owner-employees. 
Administration  Recommendation 

The  Administration  recommends  the  following  minimum  age 
and  service  requirement  for  participation: 

A  plan  may  not  exclude  (on  account  of  his  failure  to 

satisfy  the  plan's  age  and  service  requirements)  an 
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employee  who  has  completed  five  (5)  years  of  service 
or  who  has  attained  age  thirty  (30)  and  has  completed 
one  (1)  year  of  service.   A  plan  could,  however,  re- 
quire three  (3)  years  of  service  if  it  provides  100 
percent  vesting  upon  participation. 

Explanation  -  The  Administration's  recommendation  is  a 
compromise  between  the  House  and  Senate  proposals.   Requiring 
participation  after  five  (5)  years  is  consistent  with  existing 
IRS  coverage  requirements  and  will  insure  that  no  existing  plan 
can  relax  its  current  participation  rules.   Furthermore,  the 
five  year  rule  will  insure  that  younger  employees  will  participate 
after  a  reasonable  period  of  service  without  unduly  burdening 
employers  with  the  costs  associated  with  participation  by  high- 
turnover  young  employees. 

The  three  year,  100  percent  vesting  rule  would  treat 
corporate  plans  in  a  fashion  consistent  with  the  rules  now 
governing  owner-employee  (H.R.  10)  plans.   Inasmuch  as  the  some- 
what longer  participation  requirement  is  more  than  compensated 
for  by  rapid  vesting,  the  Administration  sees  no  reason  for 
prohibiting  corporate  plans  from  electing  this  option. 
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Maximum  Age  Conditions 

House  Bill 

The  House  bill  (Sec.  202)  permits  a  defined  benefit  plan 
to  exclude  employees  who  are  hired  within  five  years  of  normal 
retirement  age. 
Senate  Bill 

The  Senate  bill  (Sec.  201)  does  not  provide  any  authority 
to  exclude  employees  hired  within  any  specified  number  of  years 
of  normal  retirement  age. 
Administration  Recommendation 

The  Administration  supports  the  provisions  of  the  House  bill 
but  would  extend  coverage  to  target  benefit  plans. 

Explanation  -  In  both  defined  benefit  and  target  benefit 
plans,  the  mandating  of  participation  of  older  workers  could 
significantly  reduce  job  opportunities  for  such  workers  because 
of  the  large  employer  contributions  necessary  to  fund  benefits 
at  ages  near  retirement. 


5073 


-  24  - 

Mandated  Vesting  Schedules 

House  Bill 

The  House  bill  (Sec.  203)  provides  three  vesting 
schedules:   10-year,  100  percent  vesting;  graded  vesting 
from  5  to  15  years;  and  an  age  weighted  vesting  rule  of  45. 
There  is  a  transitional  percentage  for  plans  in  existence  on 
December  31,  1973.   The  transition  is  a  phase-in  of  50  percent 
of  the  vesting  otherwise  required,  for  the  first  plan  year  to 
which  the  rules  apply  and  an  additional  10  percent  per  year  of 
the  vesting  percentage  for  each  year  thereafter. 
Senate  Bill 

The  Senate  bill  (Sec.  221)  provides  a  single  graded  vesting 
schedule  of  5  to  15  years  for  new  plans,  and  a  10-year,  100 
percent  vesting  rule  for  plans  with  such  provisions  of  the 
date  of  enactment.   No  transition  period  or  phase- in  of  the 
mandated  vesting  schedule  is  provided,  although  the  Secretary 
of  Labor  may  delay  the  effective  date  for  up  to  six  years  for 
plans  which  would  sustain  substantial  economic  hardship  under 
the  mandated  schedule. 
Administration  Recommendation 

The  Administration  recommends  a  choice  between  5  to  15 
year  graded  vesting  and  the  rule  of  45  for  all  plans,  but  would 
allow  grandfathering  for  plans  providing  a  10-year,  100  percent 
vesting  rule  on  the  date  of  enactment.   The  Administration 
favors  the  transitional  rule  of  the  House  bill. 
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Explanation  -  Unlimited  applicability  of  ten-year  "cliff 
vesting",  especially  to  small  non-union  plans,  is  not  generally 
permitted  under  present  law,  due  to  IRS  interpretation  of  dis- 
crimination requirements.   Such  vesting  maximizes  the  incentive 
for  employers  to  terminate  employees  approaching  10  years  of 
credited  service  and  can  result  in  significant  and  often 
unreasonable  benefit  losses  for  employees  having  breaks  in 
service  prior  to  vesting.   There  is  no  reason  for  the  bill  to 
weaken  substantially  existing  vesting  requirements.   Hence, 
at  least  for  new  small  non-union  plans,  no  ten-year  "cliff 
vesting"  should  be  permitted.   Thus,  the  Senate  grandfathering 
approach  provides  better  retirement  security.   Under  the  House 
version,  the  IRS  would  continue  in  practice  to  prevent  ten-year 
cliff  vesting  for  small  plans,  and  there  would  simply  be  a 
perpetuation  of  the  present  uneven  and  inconsistent  rules  on 
vesting  which  vary  from  case  to  case  and  district  to  district. 
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Service  Credited  for  Vesting  Purposes 

House  Bill 

In  computing  the  nonforfeitable  percentage  under  the 
House  bill  (Sec.  203  and  Sec.  1012)  certain  service  is  not 
taken  into  account.  The  service  not  taken  into  account  con- 
sists of  service  before  age  25,  service  during  a  period  for 
which  the  employee  declines  to  contribute  to  a  plan  requiring 
employee  contributions,  service  with  an  employer  during  a  period 
for  which  the  employer  did  not  maintain  the  plan,  service  not 
taken  into  account  for  purposes  of  determining  a  year  of  service 
under  the  participation  rules,  service  broken  by  periods  of 
suspension  of  employment  (if  the  rules  governing  such  suspen- 
sion of  employment  are  permitted  under  the  rules  for  determining 
a  year  of  service),  and  service  before  January  1,  1969  (unless 
the  employee  has  had  at  least  five  years  of  service  after 
December  31,  1968) . 
Senate  Bill 

In  determining  the  nonforfeitable  percentage  under  the 
Senate  bill  (Sec.  221)  no  year  of  service  is  taken  into  account 
which  begins  more  than  five  years  before  the  beginning  of  the 
year  in  which  an  employee  is  first  eligible  to  participate  in 
the  plan  unless  the  employee  or  employer  makes  contributions 
under  the  plan  for  that  period.   No  period  of  service  is  taken 
into  account  which  occurs  prior  to  the  effective  date  of  the  plan. 
Service  prior  to  the  date  of  enactment  is  to  be  taken  into  account 
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Administration  Recommendation 

The  Administration  recommends  a  dual  standard  for  credited 
service  tied  to  the  particular  vesting  standard  adopted  by  a 
plan.   Specifically,  the  Administration  recommends  that: 

(a)  For  plans  satisfying  10-year  or  rule  of  45  vesting, 
the  general  provisions  of  the  Senate  bill  should  apply, 
which  allow  plans  to  ignore  service  which  begins  more 
than  five  years  before  the  year  in  which  an  employee 
first  satisfies  the  minimum  age  and  service  requirements 
for  participation  under  the  plan. 

(b)  For  plans  satisfying  5  to  15  year  graded  vesting,  the 
general  provisions  of  the  House  bill  should  apply,  which 
allow  plans  to  ignore  service  before  age  25.   However, 
the  provision  involving  service  before  January  1,  1969 
should  be  dropped,  leaving  the  credit  for  service  prior 
to  the  date  of  enactment  subject  to  the  break  in  service 
rules  adopted. 

Explanation  -  The  issues  relating  to  the  choice  of  a 
credited  service  rule  for  purposes  of  vesting  must  be  considered 
in  the  context  of  the  participation  rule  and  vesting  schedule 
operating  under  a  pension  plan. 

Under  plans  utilizing  10  years  or  rule  of  45  vesting, 
employees  entering  service  at  an  early  age  could  suffer 
significant  benefit  losses,  where  the  House  credited  service 
rule  applies,  even  after  relatively  long  service.   Specifically, 
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an  employee  entering  service  at  age  17  with  an  employer  offering 
a  plan  with  10  year  or  rule  of  45  vesting,  the  House  credited 
service  rule,  and  the  Administration  recommended  participation 
rule  (age  30  and  one  year  of  service,  or  after  5  years  of 
service),  would  not  acquire  any  vesting  until  age  35--18  years 
later.   Such  an  employee,  leaving  service  at  age  34  after  17 
years  of  service,  would  leave  with  no  vested  benefits.   Were 
the  Senate  credited  service  rule  to  apply,  as  the  Administration 
recommends,  this  same  employee  would  acquire  vesting  at  age  27 
under  10  year  vesting,  and  at  age  31  under  the  rule  of  45. 
On  the  other  hand,  in  the  case  of  5  to  15  year  graded 
vesting,  the  Senate  credited  service  rule  for  the  same  employee 
cited  above  would  result  in  partial  vesting  immediately  upon 
participation  at  age  22.   If  the  employee  were  to  then  terminate 
a  year  or  two  later,  the  amount  of  vester  accrued  benefits  would 
be  extremely  small,  and  any  lump-sum  settlement  to  the  employee 
would  be  of  such  a  trifling  amount  that  it  would  likely  be  spent 
rather  than  saved.   In  effect,  the  employer's  contribution 
would  serve  as  severance  pay  rather  than  as  a  contribution 
towards  retirement  security.   Under  the  House  credited  service 
rule,  partial  vesting  for  this  same  employee  would  not  begin 
until  age  30,  which  is  comparable  to  the  situation  the 
employee  would  face  under  the  Senate  rule  in  a  plan  utilizing 
10  year  or  rule  of  45  vesting. 
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Breaks  in  Service 

House  Bill 

Under  the  House  bill  (Sec.  206),  if  an  employee  has  a 
one-year  break  in  service,  the  plan  may  require  a  one-year 
waiting  period  before  his  pre-break  and  post-break  service 
are  aggregated.   Subject  to  this  one-year  waiting  period,  all 
pre-break  service  of  an  employee  who  is  at  least  50  percent 
vested  must  be  taken  into  account  in  determining  the  employee's 
right  to  participation  and  vesting.   Generally  (also  subject 
to  the  one-year  waiting  period) ,  all  service  of  an  employee 
who  has  at  least  four  consecutive  years  of  service  must  be  taken 
into  account,  but  this  rule  may  be  disregarded  where  such  an 
employee  (who  is  not  at  least  50  percent  vested)  has  a  break  in 
service  of  at  least  six  years. 
Senate  Bill 

Generally,  under  the  Senate  bill  (Sec.  221)  all  pre-break 
and  post-break  service  must  be  aggregated  for  participation  and 
vesting  purposes.   A  plan  could,  however,  require  three  consecutive 
years  of  service  before  attaining  the  first  step  on  the  vesting 
schedule  (i.e.,  the  25  percent  step).   Also,  it  is  intended 
that,  after  a  10-year  break  in  service,  the  record  keeping  burden 
shifts  to  the  employee. 
Administration  Recommendation 

The  Administration  supports  a  provision  which  would  allow 
a  plan  to  require  participants  to  wait  for  one  year  before 
pre-  and  post-break  service  are  aggregated  and  which  would  require 
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that  pre-  and  post-break  service  be  aggregated  (subject  to 
the  one-year  waiting  period)  for  an  employee  who  has  a  break 
of  six  years  or  less. 

Explanation  -  The  Administration  supports  the  one-year 
waiting  period  in  the  House  bill  because  it  will  reduce  the 
administrative  burden  which  employers  would  incur  with  employees 
who  leave  shortly  after  being  rehired.   However,  in  other  re- 
spects, the  Administration  believes  that  the  House  bill  is  too 
complex  and  will  impose  an  onerous  administrative  burden  on 
employers  since  it  requires  them  to  maintain  records  on  employees 
with  50  percent  vesting  forever.   On  the  other  hand,  the  provision 
in  the  Senate  bill,  requiring  aggregation  of  all  service,  may 
create  re-employment  obstacles  for  employees—especially  after 
long  breaks --where  the  advantages  of  rehiring  a  proven  employee 
may  be  outweighed  by  the  added  pension  costs  resulting  from 
vesting  credit  for  prior  service.   Moreover,  the  Administration 
does  not  see  any  compelling  reasons  why,  after  a  long  break  in 
service,  a  former  employee  should  be  treated  differently  from 
new  employees. 

The  Administration's  proposal,  requiring  the  aggregation 
of  breaks  in  service  of  six  or  less  years,  is  a  reasonable  com- 
promise which  would  adequately  protect  participants  with 
relatively  short  breaks  and  which  would  not  create  serious  admin- 
istrative problems  since  present  law  requires  the  retention  of 
records  for  six  years. 


5080 


31  - 


Reemployment --Benefits  Accrued  During 
Previous  Employment 


House  Bill 


Under  the  House  bill  (Sees.  205,  206,  and  1012),  if  a 
participant  severs  employment  prior  to  receiving  full  vesting 
and  is  reemployed  within  six  years  (unless  he  is  50  percent 
vested)  such  participant  continues  to  vest  after  reemployment 
in  benefits  that  accrue  with  respect  to  his  former,  as  well 
as  current, employment .   The  bill  provides  an  exception  in  that 
a  lump  sum  settlement  with  respect  to  benefits  accrued  in  any 
prior  year  will  prevent  additional  vesting  on  reemployment  with 
respect  to  these  benefits.   The  choice  of  such  lump  sums  is 
optional  to  the  employee  unless  the  amount  is  less  than  $1,750. 
Senate  Bill 

Under  the  Senate  bill  (Sec.  221)  a  participant  described 
above  on  reemployment  will  only  obtain  additional  vesting 
with  respect  to  benefits  accruing  during  his  current  employment. 
Administration  Recommendation 

The  Administration  favors  the  provisions  of  the  Senate 
bill. 

Explanation  -  The  Administration  is  reluctant  in  its  support 
of  the  Senate  provision  because  it  may  result  in  significant 
benefit  losses  for  employees  taking  relatively  short  breaks 
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and  where  there  is  no  interim  employment  with  another  employer. 
These  losses  can  be  especially  significant  where  ten  year 
vesting  is  involved,  which  is  just  another  reason  why  the 
Administration  is  opposed  to  such  vesting  provisions.   However, 
requiring  employers  to  grant  additional  vesting  to  pre-break 
benefits,  even  for  breaks  less  than  some  limited  period,  e.g., 
six  years,  would  result  in  administrative  problems  and  costs 
of  such  a  magnitude,  especially  for  profit-sharing  and  money 
purchase  plans,  that  many  employers  might  simply  refuse  to 
rehire  prior  employees.   The  net  effect,  therefore,  would  be  to 
cause  more  harm  than  good. 


5082 

-  S3  - 
Accrued  Benefit 

House  Bill 

In  the  case  of  a  defined  contribution  plan,  accrued 
benefits  are  defined  as  the  account  balance.   In  the  case  of 
a  defined  benefit  plan,  two  alternative  parameters  are  provided 
for  testing  a  plan's  computation  of  accrued  benefit- -the  three 
percent  method  and  the  133  1/3  percent  rule. 

Under  the  three  percent  method,  for  each  year  of  partici- 
pation, each  participant  must  accrue  at  least  three  percent  of 
the  benefit  to  which  he  would  be  entitled  if  he  participated  in 
the  plan  for  33  1/3  years  and  served  until  age  65.   Special 
rules  are  provided  for  determining  the  benefit  at  age  65  or 
normal  retirement  age. 

Under  the  133  1/3  percent  rule,  the  benefit  accrual  rate 
in  any  year  may  not  exceed  133  1/3  percent  of  the  rate  of  accrual 
for  the  current  year.   The  rule  is  designed  to  limit  front - 
loading  and  back-loading  of  accruals.   Unlimited  front-loading 
is  permitted  during  the  first  10  years  of  plan  participation. 

Under  the  House  bill  subsidized  early  retirement  benefits 
are  ignored  for  purposes  of  determining  when  benefits  are  payable 
Senate  Bill 

Under  the  Senate  bill  (Sec.  221)  the  accrued  benefit  is 
defined  as  the  account  balance  in  the  case  of  a  defined  con- 
tribution plan.   The  accrued  benefit  in  the  case  of  a  defined 
benefit  plan  is  determined  on  the  basis  of  a  straight-line 
accrual  rate  for  all  years  of  participation. 
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Under  the  Senate  bill  subsidized  early  retirement  is  taken 
into  account  in  determining  when  benefits  are  payable. 
Administration  Recommendation 

The  Administration  supports  the  133  1/3  percent  rule  pro- 
vided under  the  House  bill  which  would  permit  limited  back-loading 
but  would  delete  the  three  percent  method  and  the  limitations  on 
front-loading.   The  method  should  be  modified,  however,  to  pro- 
vide that  (except  in  the  case  of  social  security  supplements) 
the  total  monthly  dollar  benefit  accrued  by  a  participant  cannot 
decrease  as  a  function  of  his  increasing  age  or  service. 

Explanation  -  The  Administration  favors  allowing  a  limited 
amount  of  back-loading  since  it  will  minimize  the  disruption 
for  many  existing  plans,  such  as  the  Civil  Service  Plan  and  will 
permit  the  employer  to  provide  an  incentive  for  employees  to  stay 
with  the  company  and  to  reward  those  employees  who  in  fact  stay. 

The  three  percent  rule  under  the  House  bill  has  very 
limited  application  since  it  requires  an  accrual  for  exactly 
33  1/3  years.   In  any  case,  where  the  three  percent  rule  applies, 
however,  there  would  be  an  extreme  amount  of  back-loading  for 
employees  hired  at  a  late  age.   For  instance,  if  the  plan  accrued 
three  percent  per  year  for  33  1/3  years,  an  employee  who  enters 
at  age  55  would  accrue  27  percent  in  nine  years  and  73  percent 
in  the  final  year.   Thus,  the  133  1/3  percent  test  is  a  much 
more  reasonable  limit  on  back-loading. 
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Front- loading  occurs  when  the  employee  accrues  a 
benefit  faster  during  his  earlier  years.   Thus,  the  limitation 
on  front- loading  in  the  House  bill  runs  counter  to  the  intent 
of  the  bill  to  encourage  the  earliest  possible  pension 
security;  hence,  the  Administration  opposes  any  such  limits. 

The  Administration  opposes  the  Senate  provision  re- 
quiring that  subsidized  early  retirement  be  taken  into  account 
in  determining  accruals,  because  it  will  be  extremely  costly 
to  many  employers  and  may,  in  fact,  result  in  a  compensating 
reduction  in  benefits.   However,  ignoring  subsidized  retirement 
benefits  creates  a  loophole  whereby  a  plan  could  have  normal 
retirement  benefits  which  are  much  lower  than  its  early  retire- 
ment benefits.   This  would  keep  accrual  rates  low  for  purposes 
of  determining  the  benefits  of  employees  who  terminate  prior 
to  the  earliest  retirement  age.   Thus,  in  order  to  prevent  this 
loophole,  the  Administration  has  recommended  that  the  total 
monthly  dollar  benefit  accrued  by  a  participant  not  decrease 
as  a  function  of  increasing  age  or  service. 
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Requirement  of  Nonforfeitability  in 
Case  of  Certain  Withdrawals 


House  Bill 

Under  the  House  bill  (Sec.  1021)  a  plan  does  not  qualify 
if  vested  benefits  are  forfeitable  solely  because  of  the  with- 
drawal by  a  participant  of  any  part  of  the  benefits  derived 
from  his  contributions. 
Senate  Bill 

Under  the  Senate  bill  (Sec.  221)  a  plan  would  not  be  dis- 
qualified merely  because  it  provides  that  an  employee's  right 
to  benefits  derived  from  employer  contributions  is  forfeitable 
if  he  withdraws  all  or  any  part  of  the  benefit  attributable 
to  his  own  contributions. 
Administration  Recommendation 

The  Administration  supports  a  rule  which  provides  that, 
in  the  event  of  an  employee's  withdrawal  of  his  own  contributions 
a  plan  may  require  him  to  forfeit  a  proportionate  part  of  his 
benefits  derived  from  employer  contributions  without  thereby 
being  disqualified. 

Explanation  -  The  House  bill,  whith  prohibits  the  forfeiture 
of  any  benefits  if  an  employee  withdraws  his  contributions, 
frustrates  the  design  of  many  contributing  plans  where  the 
employee's  contribution  is  a  prerequisite  to  the  receipt  of  the 
employer  contributions.   Under  the  Senate  bill,  however,  a  plan 
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may  require  a  total  forfeiture  of  vested  employer  contributions 
in  the  event  the  employee  withdraws  any  portion  of  his  own 
contributions.   This  would  produce  harsh  results  and  may 
defeat  vested  rights  entirely  where  only  part  of  the  mandatory 
contribution  is  withdrawn  to  meet  an  emergency.   The  Adminis- 
tration recommendation  is  a  compromise  between  the  House  and 
Senate  "all  or  nothing  rules"  which  provides  for  a  forfeiture 
of  a  proportionate  part  of  the  benefit  derived  from  employer 
contributions. 
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Funding  for  Existing  Past  Service  Liabilities 

House  Bill 

Under  the  House  Bill  (Sec.  302),  for  plan  in  existence 
on  January  2,  1974,  past  service  liabilities  as  of  the  appli- 
cable effective  date  of  the  new  funding  rules  are  to  be 
amortized  over  40  years  on  a  level  payment  basis. 
Senate  Bill 

The  Senate  bill  (Sec.  241)  requires  that  past  service 
liabilities  be  amortized  over  30  years  (40  years  for  multi- 
employer plans) . 
Administration  Recommendation 

The  Administration  favors  the  provisions  of  the  Senate 
bill. 

Explanation  -  Under  current  regulations  in  the  Internal 
Revenue  Service  Code  almost  all  pension  plans,  as  a  practical 
matter,  are  funding  their  unfunded  liabilities  over  forty  (40) 
years  or  less--most  at  thirty  (30)  years.   Hence,  neither  the 
House  or  Senate  bill  will  have  a  significant  long-term  impact 
on  employer  contributions.   However,  because  faster  amortization 
will  simultaneously  strengthen  the  employer's  promise  to  pay 
benefits  and  decrease  the  risk  to  the  insurance  Corporation, 
such  funding  shall  be  encouraged. 
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Accelerated  Funding 

House  Bill 

Under  the  House  bill  (Sec.  302)  the  additional  funding 
standard  requires  a  contribution  of  the  first  years  payment 
in  the  amount  necessary  to  amortize  over  a  twenty-year  period 
the  excess  of  unfunded  vested  liabilities  over  the  value  of 
the  plan  assets  if  such  amount  exceeds  the  contribution  re- 
quired by  the  minimum  funding  standards. 
Senate  Bill 

The  Senate  bill  has  no  comparable  position. 
Administration  Recommendation 

The  Administration  supports  the  provisions  of  the  House 
bill. 

Explanation  -  The  accelerated  funding  rule  requires  a  plan 
with  a  high  proportion  of  nonforfeitable  benefits  in  relation 
to  assets  available  to  contribute  more  than  under  the  minimum 
funding  standards.   This  would  minimize  the  exposure  of  the 
termination  insurance  Corporation  and  strengthen  the  pension 
promises  of  the  employer. 
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III.   TERMINATION  INSURANCE 
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Plans  Covered 

House  Bill 

The  House  bill  (Sec.  409)  covers  plans  which  have  at 
least  25  participants  during  any  five  consecutive  years,  ten 
employees  with  vested  benefits  over  the  same  period,  and  a 
vested  benefit  ratio  of  at  least  ten  percent.   The  House  bill 
also  excludes  supplementary  plans,  non-qualified  deferred  com- 
pensation plans  for  certain  employees,  plans  for  sole  proprietors 
or  partners  with  an  interest  of  more  than  five  percent,  plans 
which  do  not  provide  for  employer  contributions  subsequent  to 
enactment,  and  plans  for  the  purchase  of  certain  insurance 
annuities. 
Senate  Bill 

The  Senate  bill  (Sec.  421)  covers  all  tax  qualified  defined 
benefit  plans,  exclusive  of  (a)  governmental  plans;  (b)  fraternal 
association  plans;  and  (c)  church  plans,  not  opting  for  coverage, 
which  are  not  exclusively  for  the  benefit  of  employees  in  un- 
related trades  or  businesses  or  part  of  a  multiemployer  plan 
which  involves  a  non-church  employer. 
Administration  Recommendation 

The  Administration  generally  supports  the  provision  of  the 
Senate  bill  but  suggests  that  plans  which  do  not  provide  for 
employer  contributions  after  enactment  be  excluded. 
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Explanation  -  Tax  qualified  defined  benefit  plans  are 
required  to  provide  definitely  determinable  benefits.   However, 
non-qualified  plans  need  not  satisfy  this  rule  and  it  seems 
inappropriate  to  insure  benefits  which  are  discretionary  rather 
than  fixed;  hence,  the  recommendation  to  limit  coverage  to 
qualified  plans.   With  respect  to  wholly  contributory  plans,  the 
Administration  believes  that  the  imposition  of  employer  liability 
under  the  insurance  program  would  be  inappropriate  inasmudh  as, 
in  such  plans,  the  employer  has  made  no  undertaking  to  contribute. 
The  Administration  believes  that  employees  covered  by  plans  with 
fewer  than  26  participants  are  entitled  to  the  same  insurance 
protection  as  other  employees  and  should  be  covered  under  the 
program  regardless  of  the  number  of  the  employees  with  vested 
rights  or  the  vested  benefits  ratio.   Further,  the  burden  of 
maintaining  records  for  purposes  of  the  25  participant  rule 
would  prove  onerous  for  an  employer  whose  workforce  fluctuates 
within  a  range  including  25  employees.   Hence,  the  Administration 
is  recommending  coverage  of  all  tax  qualified  plans,  irrespective 
of  size.   However,  the  Administration  has  recommended  elsewhere 
(see  Benefits  Covered)  the  exclusion  of  substantial  owners  from 
insurance.   Coupled  with  recommended  Recapture  provisions,  this 
exclusion  will  minimize  the  incentive  for  insurance  abuse  in 
smaller  plans. 
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Benefits  Covered 

House  Bill 

The  House  bill  (Sec.  409)  covers  benefits  which  are 
nonforfeitable  (vested)  under  one  of  the  bill's  vesting 
schedules  designated  by  the  plan.   The  House  bill  only  covers 
vested  benefits  if  the  plan  has  been  covered  by  termination 
insurance  for  five  years,  although  the  corporation  may  cover 
other  plans  that  have  been  operative  for  at  least  five  years. 
Vested  benefits  must  have  been  in  effect  at  least  five  years 
preceding  termination. 
Senate  Bill 

The  Senate  bill  (Sec.  422)  covers  vested  benefits  under 
the  plan.   There  is  a  phase-in  period  of  three  years  in  order 
to  be  fully  covered.   Vested  rights  to  benefits  must  have 
been  in  effect  at  least  three  years  preceding  termination. 
Administration  Recommendation 

The  Administration  recommends  the  following  coverage 
provision: 

Coverage  of  vested  benefits  under  the  plan  to  the 
extent  those  benefits  are  under  plan  provisions  which 
have  been  in  effect  for  at  least  five  years.   Benefits 
of  sole  proprietors,  partners  with  more  than  a  five  per- 
cent interest,  and  shareholders  with  more  than  a  five 
percent  interest  would  not  be  insured,  although  plan  asset: 
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would  be  allocable  to  these  individuals  on  the  same 

basis  as  other  plan  participants. 

Explanation  -  The  recommended  position  is  a  compromise 
between  the  Senate  and  House  bills.   Coverage  of  vested  plan 
benefits  will  minimize  disruptions  and  hardships  and  will  tend 
to  produce  less  arbitrary  results.   Disruptions  and  hardship 
situations  would  tend  to  arise  if  coverage  were  limited  to  the 
benefits  vested  under  one  of  the  bill's  vesting  schedules,  as 
significant  reduction  or  termination  of  benefits  in  pay  status 
could  result  under  plans  providing  vesting  in  excess  of  mandated 
vesting. 

If  the  mandated  vesting  rule  were  adopted,  arbitrary 
results  would  occur,  for  example,  where  each  of  three  identical 
plans,  providing  for  20  percent  vesting  per  year  of  service, 
designated  a  different  vesting  schedule  under  the  bill.   Each 
of  the  plans  satisfies  each  of  the  bill's  vesting  schedules; 
yet,  because  of  the  different  vesting  schedule  designations, 
the  benefits  under  each  of  these  identical  plans  would  not  be 
insured  to  the  same  extent. 

Utilization  of  a  five-year  waiting  period  for  benefit 
coverage  will  reduce  the  risk  of  abuse,  e.g. ,  large  benefit 
increases  prior  to  termination.   Similarly,  exclusion  of  sub- 
stantial owners  from  insurance  will  decrease  the  incentives  for 
such  owners  to  substantially  increase  benefits  in  anticipation 
of  termination. 
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Insurance  Limitations 

House  Bill 

The  House  bill  (Sec.  409)  limits  insurance  payments 
with  respect  to  an  individual  to  the  actuarial  equivalent 
of  an  annuity  beginning  at  age  65  of  $20  per  month  per  year 
of  credited  service  (adjusted  for  changes  in  the  social 
security  contributions  and  benefit  base) . 
Senate  Bill 

The  Senate  amendment  (Sec.  422)  limits  the  amount  payable 
with  respect  to  a  participant  to  the  lesser  of  50  percent  of 
average  wages  during  the  five  preceding  years  or  $750  monthly. 
This  $750  is  to  be  adjusted  for  changes  in  the  social  security 
contribution  and  benefit  base. 
Administration  Recommendation 

The  Administration  supports  the  provisions  of  the  House 
bill. 

Explanation  -  The  service  related  insurance  limits  of 
the  House  bill  tend  to  favor  the  lower  wage,  long-term  employee, 
Higher  wage  employees,  e.g.,  managers  and  professionals,  with- 
out long  service  would  receive  less  coverage  under  the  House 
bill  than  under  the  wage  related  limits  of  the  Senate  bill. 
However,  such  higher  wage  employees  are  more  likely  to  have 
accumulated  other  assets  for  their  retirement  income. 
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The  insurance  limits  under  the  House  bill  are  also 
likely  to  reduce  the  liability  of  the  guarantee  corporation 
to  abuses.   Since  many  terminations  occur  in  relatively  young 
plans,  the  service  limits  of  the  House  bill  will,  in  most  cases, 
mitigate  against  attempts  to  sharply  raise  benefit  levels  in 
anticipation  of  termination.   Coupled  with  the  five  year  waiting 
period  for  coverage  of  amended  benefits  and  employer  liability  , 
the  recommended  insurance  limits  should  provide  adequate 
protection  against  abuses. 
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Employer  Liability 

House  Bill 

The  House  bill  (Sec.  414)  provides  that  a  solvent  employer, 
other  than  an  employer  who  is  a  party  to  a  multi-employer  plan, 
is  liable  to  the  corporation  for  insurance  benefits  paid 
because  of  the  termination  of  the  employer's  plan  but  only  to 
the  extent  of  50  percent  of  the  employer's  net  worth.   Employers 
may  avoid  employer  liability  by  paying  an  additional  contingent 
liability  premium.   There  is  no  provision  authorizing  private 
purchase  of  optional  or  contingent  coverage. 
Senate  Bill 

The  Senate  bill  (Sees.  462-464)  provides  for  employer 
liability  based  on  30  percent  of  net  worth.   Under  the  Senate 
bill,  the  employer  can  also  pay  an  additional  premium  to  avoid 
liability;  however,  the  premium  must  have  been  paid  for  five 
years  and  the  employer  may  not  remain  in  business  following 
the  termination.   Optional  or  contingent  liability  insurance 
coverage  may  be  privately  purchased. 
Administration  Recommendation 

The  Administration  recommends  that  employer  liability  be 
limited  to  30  percent  of  an  employer's  net  worth  (determined 
as  fair  market  value  on  a  going  concern  basis)  120  days  prior 
to  the  date  of  plan  termination.   If  the  employer  goes  out  of 
business  within  one  year  after  the  plan  termination,  this 
liability  would  be  'further  limited  to  100  percent  of  his  net 
worth  as  of  the  time  he  went  out  of  business. 
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For  this  purpose,  an  employer  is  considered  to  go  out  of 
business  if  (1)  he  liquidates  all  or  substantially  all  of  the 
assets  of  the  business,  (2)  he  assigns  all  or  substantially 
all  of  his  business*  assets  for  the  benefit  of  creditors,  or 
(3)  he  abandons  the  business.   Any  combination  of  the  foregoing 
would  also  be  considered  "going  out  of  business." 

Explanation  -  Many  people  have  expressed  concern  that 
lenders  will  consider  loans  made  to  an  employer  who  maintains 
an  insured  plan  to  be  riskier  because  of  the  potential  liability 
of  the  employer  to  the  guaranty  corporation.   Both  the  House 
and  Senate  bills  would  generally  impose  liability  to  the  extent 
of  a  percentage  (50*  and  301,  respectively)  of  an  employer's 
net  worth.   While  this  may  be  a  reasonable  limit  to  keep  pension 
insurance  liabilities  within  the  ability  to  pay  of  a  going 
concern,  it  may  not  protect  creditors  in  the  event  of  a 
liquidation. 

Because  an  employer's  net  worth  would  be  determined 
on  a  going  concern  basis  under  the  House  and  Senate  bills, 
the  value  placed  on  the  earning  power  of  employer  assets  would 
likely  exceed  any  appraised  liquidation  value.   Thus,  30  per- 
cent of  net  worth  determined  on  a  going  concern  basis  could 
exceed  the  entire  net  worth  determined  on  a  liquidation  basis. 
This  would  be  a  common  result  in  the  case  of  employers  who 
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sell  services  rather  than  goods.   Thus,  the  addition  of  such 
a  pension  liability  could  substantially  reduce  the  assets 
available  to  satisfy  creditor  claims  in  a  liquidation. 

If  liability  were  limited  in  accordance  with  the 
Administration  proposal,  lenders  would  be  fully  protected 
because  all  legitimate  claims  of  creditors  would  be  taken, into 
account  before  the  claim  of  the  guaranty  corporation  in  the 
event  of  a  liquidation. 

Employer  liability  would  not  be  determined  on  the 
basis  of  liquidation  values  unless  the  employer  actually  went 
out  of  business.   It  is  thought  that  creditors  of  employers 
who  remain  in  business  are  protected  by  limiting  the  employer 
liability  to  a  percentage  of  net  worth. 
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Employer  Liability- -Multi -employer  Plans 

House  Bill 

The  House  bill  (Sec.  414)  provides  that  an  employer  who 
is  a  party  to  a  multi-employer  plan  is  not  liable  to  the 
Corporation  for  any  part  of  the  insurance  benefits  paid  because 
of  the  termination  of  such  a  plan.   It  does  not  explicitly 
provide  that,  under  a  multi -employer  plan,  benefits  are  to  be 
payable  with  respect  to  each  participant  without  regard  to 
the  cessation  of  contributions  by  the  employer  who  employed 
that  participant. 
Senate  Bill 

The  Senate  bill  provides  that: 

1.  For  purposes  of  plan  termination  insurance,  a  plan 
is  not  considered  to  be  a  multi-employer  plan  unless,  under 
the  plan,  benefits  are  payable  with  respect  to  each  participant 
without  regard  to  the  cessation  of  contributions  by  the  employer 
who  employed  that  participant.   (Sec.  401) 

2.  If  a  multi -employer  plan  is  terminated,  each  employer 
who  is  a  contributor  to  the  plan  is  liable  to  the  corporation 
for  a  proportionate  part  of  the  insurance  benefits  paid  because 
of  the  termination  of  the  plan.   The  extent  of  an  individual 
employer's  liability  is  determined  on  the  basis  of  the  ratio  of 
his  contributions  to  the  plan  during  the  five-year  period  before 
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termination  to  the  total  amount  of  all  employers'  contributions 
to  the  plan  during  the  five-year  period.   (Sec.  464) 

3.   A  "substantial  employer"  is  liable  to  the  corporation 
for  such  a  proportionate  part  of  the  benefits  paid  if  he 
withdraws  from  the  plan  and,  within  five  years  after  his  with- 
drawal, the  plan  is  terminated.   In  addition,  the  bill  requires 
that,  upon  his  withdrawal  from  the  plan,  a  "substantial 
employer"  must  either  deposit  in  escrow  the  amount  for  which 
he  would  be  liable  to  the  corporation  if  the  plan  were  termi- 
nated on  the  date  of  his  withdrawal  or  furnish  a  bond  for  150 
percent  of  that  amount.   (Sec.  463)   A  "substantial  employer" 
is  defined  as  an  employer  who  has  made  contributions  to  or 
under  a  multi -employer  plan  for  each  of  two  consecutive  plan 
years  equal  to  or  exceeding  ten  percent  of  total  employer  con- 
tributions to  the  plan,  and  who  has  not,  within  24  months  after 
receiving  notice  that  he  is  a  "substantial  employer",  withdrawn 
from  the  plan.   (Sec.  401) 
Administration  Recommendation 

The  Administration  recommends  the  following: 

1.  The  Senate  bill's  definition  of  a  multi-employer  plan 
for  purposes  of  plan  termination  insurance  should  be  retained. 

2.  The  provisions  of  the  Senate  bill  relating  to  the 
withdrawal  of  a  substantial  employer  should  be  retained  except 
that  "substantial  employer"  should  be  redefined  to  be  an  employer 
whose  average  percentage  contribution  for  the  five  years  preceding 
withilruwul  exceeds  ten  percent. 
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3.   Upon  termination  of  a  plan,  liability  of  smaller 
employers  would  be  determined  under  a  graded  formula  based 
on  average  percentage  contributions  for  the  five  years  preceding  " 
termination.   Under  this  formula,  for  example,  an  employer 
whose  average  5-year  contribution  was  one  percent  would  pay 
10  percent  of  his  proportional  share  of  employer  liability  and 
five  percent  contributors  would  pay  50  percent.   Employers  with 
more  than  ten  percent  average  five  year  contribution  would 
remain  fully  liable. 

Explanation  -  Employer  liability  in  multiemployer  plans 
is  essential  to  the  viability  of  the  termination  insurance 
program.   No  liability  would  be  an  open  invitation  for 
healthy  employers  and  their  associated  unions  to  agree  to 
raise  benefits,  wait  five  years,  and  then  terminate,  thereby 
leaving  the  insurance  corporation  fully  liable  for  any  unfunded 
insured  benefits. 

However,  multiemployer  plans  represent  a  different 
situation  from  single  employer  plans  in  a  number  of  respects. 
First,  the  withdrawal  of  an  employer  from  an  ongoing  multiemployer 
plan  causes  other  employers  in  the  plan  to  assume  the  liability 
of  any  unfunded  benefits  attributable  to  that  employer.   Where 
a  substantial  employer  withdraws,  the  added  burden  on  the 
remaining  employers  may  be  sufficient  to  precipitate  the 
termination  of  the  plan.   In  order  to  prevent  this  from 
happening,  substantial  employers  should  be  liable  over  a 
reasonable  period  of  time  following  withdrawal. 
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On  the  other  hand,  smaller  employers  frequently  move 
in  and  out  of  multiemployer  plans  with  little  impact  on  the 
liability  of  other  employers.   To  saddle  these  smaller  employers 
with  a  liability  growing  out  of  plan  policies  over  which  they 
had  little  control  would  be  both  inequitable  and  detrimental 
to  their  competitive  status.   However,  to  relieve  such  smaller 
employers  from  all  liability  in  the  event  of  plan  termination 
would  subject  the  insurance  corporation  to  the  same  sort  of 
abuses  cited  earlier. 

The  Administration's  proposal  attempts  to  strike  a 
balance  between  these  conflicting  objectives.   For  purposes 
of  withdrawal,  only  substantial  employers  would  retain  a 
liability,  so  as  to  discourage  subsequent  termination  of  the 
plan.   In  the  case  of  termination,  the  proposal  retains 
employer  liability,  but  limits  small  employer  liability 
according  to  a  graded  schedule,  thereby  recognizing  both 
the  limited  voice  of  such  employers  in  establishing  plan  policies 
and  the  need  to  reduce  incentives  to  abuse  the  insurance  cor- 
poration. 

The  recommended  modification  in  the  Senate  definition 
of  a  "substantial  employer"  is  aimed  at  reducing  the  incentive 
for  employers  to  withdraw  from  the  plan.  The  two-year,  24  month 
notification  rule  in  the  Senate  bill  would  encourage  affected 
employers  to  withdraw  prior  to  achieving  "substantial  employer" 
status,  leaving  other  employers  to  face  higher  contribution 
levels  which  could  drive  them  out  as  well  and  eventually  bring 
about  the  termination  of  the  plan. 
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Contingent  Liability  Coverage 
House  Bill 

Under  the  House  bill  (Sec.  404)  the  insurance  Corporation 
may  offer  contingent  liability  coverage  whereby  employees  can 
avoid  employer  liability  by  paying  an  additional  contingent 
liability  premium.   The  bill  further  prescribes  the  general 
terms  and  conditions  of  such  contingent  coverage  if  it  is 
offered  by  the  Corporation. 
Senate  Bill 

The  Senate  bill  (Sec.  423)  authorizes  the  insurance 
Corporation  to  offer  similar  contingent  liability  coverage; 
however,  the  premium  must  have  been  paid  for  five  years  and 
the  employer  may  not  stay  in  business  following  the  termination. 
Contingent  liability  coverage  may  be  privately  purchased. 
Administration  Recommendation 

The  Administration  recommends  that  the  following  provi- 
sions be  adopted  regarding  contingent  liability  coverage: 
(1)  The  Corporation  should  be  given  a  reasonable  period  (for 
example,  one  year)  to  determine  whether  it  will  make  contin- 
gent liability  coverage  available  to  any  class  of  employers 
or  to  any  class  of  plans  on  terms  and  conditions  decided  by 
the  Corporation.  (2)  During  this  initial  period,  an  employer 
should  be  precluded  from  taking  out  such  insurance  with  a 
private  insurer.   (3)  If,  after  the  expiration  of  this  initial 
period,  contingent  coverage  is  not  available  to  an  employer 
from  the  Corporation,  the  employer  should  be  permitted  to 
purchase  it  from  a  private  insurer.   (4)  If,  subsequently, 


25-028  O  -  76  -  104  (Vol.  m) 


5104 


.  57  . 

the  Corporation  makes  contingent  insurance  available  to  the 
employer,  the  employer  should  not  be  precluded  from  continuing 
his  private  insurance  contract  in  effect.   (5)  Employers 
would  in  all  cases,  be  allowed  to  privately  purchase  supple- 
mental (but  not  overlapping)  insurance  to  any  insurance 
offered  by  the  Corporation. 

Explanation  -  The  Administration  recommends  that  the 
Corporation  be  given  the  flexibility  to  decide  the  feasibility 
of  offering  contingent  liability  coverage.   However,  it  is 
recommended  that  the  Corporation  and  private  insurers  not  be 
permitted  to  insure  the  same  risks.   If  comparable  public  and 
private  insurance  is  available,  it  is  likely  that  poor  risks 
will  be  insured  publicly  and  good  risks  will  be  insured  pri- 
vately.  On  the  other  hand,  it  does  appear  desirable  to  permit 
an  employer  to  obtain  such  insurance  to  the  extent  that  it  is 
not  offered  by  the  Corporation. 
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Allocation  Assets 

House  Bill 

The  House  bill  (Sec.  112)  provides  that,  unless  the 
Secretary  of  Labor  prescribes  an  alternative  method  which 
takes  into  account  the  antidiscrimination  rules  of  the 
Internal  Revenue  Code,  assets  are  to  be  allocated: 

(1)  to  employee  contributions,  then 

(2)  to  nonforfeitable  benefits  in  pay  status  of 
retired  participants  and  participants  at  retirement 
age,  then 

(3)  to  other  nonforfeitable  benefits,  and  then 

(4)  to  all  other  accrued  benefits. 

If  assets  are  not  sufficient  to  satisfy  plan  liabilities 
as  of  the  time  of  termination,  earlier  plan  amendments  are 
disregarded  in  order  of  time  and  assets  are  allocated 
accordingly. 
Senate  Bill 

The  Senate  bill  (Sees.  444  and  491)  provides  that  assets 
are  to  be  allocated: 

(1)  to  voluntary  employee  contributions,  then 

(2)  to  mandatory  employee  contributions,  then 

(3)  to  benefits  in  pay  status  for  at  least  three 
years,  based  on  plan  provisions  in  effect  three  years 
prior  to  termination,  and  then 
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(4)  to  other  benefits  (with  priority  to  other 

benefits  subject  to  insurance  if  termination  insurance 

is  payable) . 

If  assets  are  not  sufficient  to  satisfy,  all  liabilities 
within  a  category  would  be  allocated  pro  rata. 
Administration  Recommendation 

The  Administration  recommends  that  plan  assets  be  allocated 
in  the  following  order  of  priority: 

(1)  to  voluntary  employee  contributions,  then 

(2)  to  mandatory  employee  contributions,  then 

(3)  to  benefits  in  pay  status  for  at  least  three 
years,  based  on  plan  provisions  in  effect  three  years 
prior  to  termination,  then 

(4)  to  other  insured  benefits  (if  termination 
insurance  is  payable) ,  then 

(5)  to  other  nonforfeitable  benefits,  based  on  plan 
provisions  in  effect  five  years  prior  to  termination,  then 

(6)  to  other  vested  benefits,  taking  into  account 
benefits  added  by  plan  amendments  adopted  within  the 
previous  five  years  in  order  of  adoption  (unless  assets 
are  exhausted  prior  to  taking  such  an  amendment  into 
account) ,  and  then 

(7)  to  all  other  benefits. 
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For  purposes  of  category  (4),  allocations  would  be  made 
to  sole  proprietors,  five  percent  partners,  and  five  percent 
shareholders  as  if  their  benefits  were  insured.   For  purposes 
of  categories  (5),  (6),  and  (7),  a  reallocation  of  assets 
would  be  required  if  necessary  to  prevent  the  discrimination 
prohibited  by  the  Internal  Revenue  Code.   If  assets  were  not 
sufficient  to  satisfy  all  liabilities  within  a  category,  the 
assets  for  that  category  would  be  allocated  pro  rata. 

Explanation  -  The  proposed  allocation  schedule  combines 
the  best  features  of  the  House  and  Senate  bills.   By  assigning 
a  relatively  low  priority  to  benefits  under  recent  plan  amend- 
ments, it  avoids  the  situation  which  occurred  in  the  Studebaker 
case.   There,  many  employees  lost  all  benefits  and  other 
employees  received  additional  benefits  because  benefits  under 
recent  amendments  were  given  a  high  priority  for  certain 
employees. 

Because  the  proposed  allocation  schedule  accords 
a  relatively  high  priority  to  benefits  insured  by  the  guaranty 
corporation,  it  tends  to  reduce  losses  under  the  termination 
insurance  program.   Further,  the  proposed  schedule  takes  the 
antidiscrimination  rules  of  the  Internal  Revenue  Code  into 
account  where  they  do  not  increase  the  losses  under  the  ter- 
mination insurance  program. 
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Recapture  of  Benefits 

House  Bill 

The  House  bill  has  no  provision  on  this  subject. 
Senate  Bill 

The  Senate  bill  (Sec.  445)  provides  a  rule  under  which 
a  portion  of  certain  accelerated  benefit  payments  could  be 
recaptured  in  specified  circumstances. 
Administration  Recommendation 

The  Administration  recommends  the  following  provision: 
Large  accelerated  benefit  payments  made  during  the 
three-year  period  preceding  plan  termination  would  be 
subject  to  recapture  by  the  Corporation  if  they  would 
increase  the  liability  of  the  guaranty  corporation. 
Accelerated  payments  which  do  not  increase  the  liability 
of  the  guaranty  corportation  by  more  than  $5,000  would 
not  be  recaptured. 

Explanation  -  The  proposed  rule  would  not  generally  apply 
to  benefits  paid  to  rank-and-file  employees  because,  in  almost 
all  cases,  the  full  amount  of  the  benefits  of  such  employees 
would  be  insured  and  acceleration  would  not  increase  the 
guaranty  corporation's  liability  at  all.   The  rule  would, 
however,  prevent  gross  abuses.   For  example,  it  would  apply 
where,  immediately  before  its  termination,  a  plan  is  amended 
to  increase  benefits  so  that  the  benefits  payable  to  n 
particular  employee  equal  the  value  of  all  assets  of 
the  plan.   In  that  case,  but  for  this  rule,  the  guaranty 
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corporation  would  be  required  to  provide  benefits  for 
all  other  participants  in  the  plan.   The  rule  would  also 
prevent  abuse  where  key  employees  with  knowledge  of  an 
impending  termination  obtain  full  benefits,  far  in  excess 
of  insured  amounts,  while  other  employees  are  limited  to 
insured  benefit  levels. 
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Insurance  of  Owner -Employees 

House  Bill 

The  House  bill  (Sec.  409)  withholds  insurance  from 
substantial  owners  (persons  who  own  a  sole  proprietorship 
or  more  than  five  percent  of  a  partnership,  or  five  percent 
of  either  the  entire  stock  or  voting  stock  of  the  corporation) . 
Senate  Bill 

The  Senate  bill  (Sec.  422)  requires  that  the  insurance 
payable  to  owner- employees  be  reduced  by  the  owner -employee's 
pro  rata  share  of  any  funding  deficiency  existing  as  of  a 
termination. 
Administration  Recommendation 

The  Administration  has  previously  recommended  (see  Benefits 
Covered)  that  insurance  be  withheld  from  substantial  owners, 
as  does  the  House  bill. 

Explanation  -  Withholding  insurance  from  substantial  owners 
coupled  with  the  recommended  Recapture  provisions,  decreases 
the  incentive  for  substantial  owners  to  abuse  the  insurance 
system  by  introducing  large  benefit  increases  in  anticipation 
of  termination. 
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Involuntary  Termination 

House  Bill 

Under  the  House  bill  (Sec.  411)  Secretary  of  Labor  may 
terminate  a  plan  administratively  on  one  or  more  grounds 
specified  in  the  statute. 
Senate  Bill 

Under  the  Senate  bill  (Sec.  442)  the  Pension  Benefit 
Guaranty  Corporation  may  institute  involuntary  termination 
proceedings,  but  such  proceedings  are  in  a  United  States 
district  court. 
Administration  Recommendation 

The  Administration  strongly  supports  the  provisions  of 
the  Senate  bill,  but  would  amend  it  so  as  to  make  it  possible 
to  avoid  a  court  proceeding  if  the  plan  administrator  and  the 
insurance  Corporation  agree  as  to  an  appropriate  termination 
procedure. 

To  accomplish  this  objective,  two  changes  are  necessary 
in  Title  IV  of  the  Senate  bill.   The  first,  in  section  441, 
would  authorize  the  Corporation  to  give  written  approval  to  the 
termination  proposal  of  a  plan  administrator.  This  approval 
would  serve,  in  lieu  of  a  notice  of  sufficiency,  as  authority 
for  him  to  proceed  with  the  termination.   The  second  change,  to 
section  442,  would  authorize  the  Corporation,  whenever  it  finds 
termination  to  be  necessary,  to  approve  a  termination 
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proposal  from  the  plan  administrator  rather  than  to  go  to 
court.   These  changes  would  provide  additional  options; 
they  would  not  be  mandatory.   The  Corporation  would  retain 
the  right  to  seek  a  court  termination  if  it  cannot  reach 
agreement  with  a  plan  administrator,  and  an  administrator 
could  seek  court  review  if  the  Corporation  turned  down  a 
request  for  voluntary  termination. 

Explanation  -  When  a  termination  is  instituted  by  the 
Corporation,  or  where  there  is  an  insufficiency  of  assets, 
there  is  no  reason  to  burden  U.S.  district  courts  with 
litigation  if  there  is  no  issue  in  dispute  between  the 
parties.   If  the  Corporation  is  satisfied  to  have  the 
termination  proceeding  handled  by  the  plan  administrator 
and  the  administrator  is  willing  to  manage  the  termination 
in  a  manner  approved  by  the  Corporation,  there  would  be 
no  contest  to  be  decided.   This  might  be  the  case,  for 
example,  if  the  Corporation  were  wtll-satisf ied  with  the 
competence,  responsibility  and  honest  of  a  particular  plan 
administrator  and  the  administrator  has  submitted  to  the 
Corporation  an  acceptable  proposal  for  conducting  the 
termination.   Under  such  circumstances,  no  useful  purpose 
would  be  served  by  going  to  court,  and  the  limited  resources 
of  the  courts,  the  Corporation,  and  the  plan  would  be  spared 
the  costs  and  burdens  of  litigation. 
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Appointment  of  the  Insurance 
Corporation  as  Trustee" 

House  Bill 

Under  the  House  bill  (Sec.  411),  in  the  case  of  a  plan 
termination  ordered  by  the  Secretary  of  Labor,  the  Secretary 
may  order  the  Corporation  to  administer  the  termination  or 
may  order  separate  administration  by  a  receiver  nominated  by 
the  Corporation. 
Senate  Bill 

Under  the  Senate  bill  (Sees.  441  and  442),  in  the  case  of 
involuntary  terminations  or  in  voluntary  terminations  where 
there  is  an  insufficiency,  a  court-appointed  trustee  administers 
the  termination,  including  both  management  and  liquidation  of 
assets . 
Administration  Recommendation 

The  Administration  supports  the  court-based  involuntary 
termination  procedures  provided  for  in  the  Senate  bill.   How- 
ever, the  Administration  strongly  recommends  that,  in  the  case 
of  involuntary  terminations  or  in  voluntary  terminations  involving 
an  insufficiency,  the  Pension  Benefit  Guaranty  Corporation  be  the 
trustee  for  purposes  of  administering  the  termination. 

Explanation  -  Under  the  Senate  bill,  the  court-appointed 
trustee  has  full  responsibility  for  administration  of  a  plan  both 
prior  and  subsequent  to  the  issuance  of  a  court  decree  to 
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terminate  the  plan  (as  applied  for  by  the  Insurance  Corporation). 
Trustee  responsibility  would  not  only  involve  management  of 
the  plan  assets  but  would  also  involve  a  determination  of  the 
mode  of  settlement  to  be  made  with  plan  participants;  e.g., 
lump  sum  distribution,  purchase  of  annuities,  etc. 

The  Administration  believes  that  the  vesting  of  these 
responsibilities  in  the  hands  of  a  trustee  other  than  the 
Insurance  Corporation  is  not  in  the  interests  of  either  the 
Corporation  or  plan  participants.   In  the  first  place,  where 
the  Corporation  is  involved  in  a  termination,  any  gains  or 
losses  in  the  assets  of  the  plan  in  termination  will  directly 
affect  the  unfunded  insured  benefits  payable  by  the  Corporation. 
Since  the  Corporation's  money  is  at  stake,  the  Administration 
believes  that  the  Corporation  should  have  the  authority  to  manage 
the  plan's  assets.   Secondly,  a  court-appointed  trustee  may 
choose  to  settle  benefit  claims  with  participants  in  ways  which 
are  not  in  the  best  interests  of  participants.   For  example, 
the  court-appointed  trustee  may  propose  lump-sum  settlements 
where  the  Corporation  could  offer  deferred  annuities,  secured 
through  competitive  bidding,  at  more  favorable  rates  than  an 
individual  participant  could  purchase  for  himself. 

A  final  consideration  is  just  the  general  potential 
for  conflict  and  friction  which  would  result  in  situations  where 
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the  trustee  and  the  Insurance  Corporation  are  not  of  one  mind. 
Problems  of  this  sort  arose  with  such  frequency  in  the  insurance 
of  Savings  and  Loan  Associations  that  in  1968  the  Federal  Savings 
and  Loan  Insurance  Corporation  had  existing  law  changed  so  that 
the  FSLIC  would  be  the  trustee  in  the  liquidation  or  merger 
proceedings.   Previously,  such  proceedings  were  administered 
by  a  court-appointed  trustee. 
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Initial  Premiums 

House  Bill 

Under  the  House  bill  (Sec.  405),  one-half  of  the  premium 
for  a  particular  plan  is  determined  on  the  basis  of  the  plan's 
unfunded  insured  vested  liabilities  and  one-half  of  the  premium 
is  determined  on  the  basis  of  the  plan's  total  insured  vested 
accrued  liabilities.   Rates  differ  for  single  employer  plans 
and  multi-employer  plans. 
Senate  Bill 

The  Senate  bill  (Sec.  403)  provides  for  separate  premium 
rates  for  single  employer  and  multi-employer  plans  but  it  sets 
a  flat  rate  of  $1  per  participant  per  year  for  both  types  of 
plans  for  the  first  three  years.   Under  the  Senate  bill,  the 
premium  is  collected  as  a  tax. 
Administration  Position 

The  Administration  recommends  a  flat  $1  head  tax  per  partici- 
pant per  year  for  both  single  and  multi-employer  plans  during 
the  first  three  years  of  operation,  i.e.,  the  Senate  approach. 

Explanation  -  The  head  tax  approach  recommended  will,  in  the 
Administration's  judgment,  be  the  easiest  approach  to  administer 
for  both  plan  administrators  and  the  insurance  Corporation.   It 
can  go  into  effect  promptly  and  will  produce  a  total  premium 
income  which  can  be  estimated  within  reasonable  limits.   These 
aspects  —  simple  calculation,  prompt  collection,  and  a  fairly 
accurate  estimate  of  how  much  money  will  be  raised—will  be  very 
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important  for  a  sound  and  effective  inauguration  of  the 
insurance  program. 

In  this  respect,  it  should  be  recognized  that  the 
House  approach- -which  attempts  to  reflect  insurance  risk  by- 
basing  premiums  on  insured  liabilities  —  would  require  that 
plans  compute  their  insured  liabilities  which,  depending 
upon  the  coverage  and  limitations  in  benefits,  could  be 
difficult  and  costly. 

While  the  head  tax  does  very  little  to  reflect 
insurance  risk  with  regard  to  any  given  plan,  it  does  not 
create  serious  inequities  because  it  is  virtually  a  nominal 
rate  and  will  be  in  effect  for  only  a  few  years.   Any 
inequities  in  the  early  years  will  be  smoothed  out  over  the 
long  run  when  the  program  operates  under  a  more  risk- related 
premium  structure. 

The  Administration  recognizes  that  there  may  be 
justification  for  having  a  different  initial  premium  for 
multiemployer  plans  than  for  single  employer  plans.   However, 
because  of  the  limited  study  data,  and  because  multiemployer 
plans,  unlike  single  employer  plans,  will  have  a  more  re- 
stricted employer  liability,  the  Administration  recommends 
a  uniform  initial  rate.   Any  inequities  which  this  might 
introduce  would,  in  the  long  run,  be  eliminated  as  experience 
based  premium  rates  are  introduced. 
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Transfer  of  Premiums  Collected  from  Treasury  to  PBGC 

House  Bill 

The  House  bill  (Sec.  404)  authorizes  the  insurance  corpora- 
tion to  collect  premiums,  assessments,  fees  or  any  other  assets 
derived  from  operations  of  the  corporation  and  deposit  them 
in  the  Plan  Termination  Insurance  Trust  Funds. 
Senate  Bill 

The  Senate  bill  (Sec.  403)  authorizes  appropriations  to 
the  Pension  Benefit  Guaranty  Fund  in  an  amount  equal  to  the 
insurance  premiums,  collected  as  an  excise  tax,  and  taxes  on 
failure  to  meet  minimum  funding  standards. 
Administration  Recommendation 

The  Administration  recommends  an  automatic  appropriation 
to  the  Pension  Benefit  Guaranty  Fund  of  the  monies  collected 
as  tax  premiums  and  penalties. 

Explanation  -  An  automatic  appropriation  of  premiums  and 
tax  penalties  will  obviate  the  necessity  of  seeking  such  an 
appropriation  from  the  Congress  each  year.   Congress  will 
still  retain  substantial  fiscal  control  over  the  Corporation 
and  its  operations  through  its  control  over  premiums. 
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Disclosure  of  Tax  Return  and  Tax  Information 

House  Bill 

The  House  bill  has  no  such  provision. 
Senate  Bill 

The  Senate  bill  (Sec.  706)  adds  to  IRC  Section  6103  a 
new  subsection  (g)  providing  that  "any  return"  filed  regarding 
a  plan  of  deferral  compensation  "shall  be  open  to  inspection 
by  the  proper  officers  of  the  Pension  Benefit  Guarantee 
Corporation".. 
Administration  Recommendation 

The  Administration  strongly  supports  the  Senate  provision 
modified  to  include  inspection  by  the  Secretary  of  Labor  or 
his  delegate  in  addition  to  inspection  by  the  insurance 
Corporation.   The  Administration  further  recommends  that  the 
conference  report  include  clarifying  language  to  make  it  clear 
that  the  term  "return"  includes  such  investigatory  data  as  the 
revenue  agent  report. 

Explanation  -  Under  the  compromise  proposal  recommended 
for  enforcement  of  fiduciary  standards,  it  will  be  essential 
that  the  Department  of  Labor  have  full  access  to  tax  information 
and  investigatory  reports  related  to  prohibited  transactions 
uncovered  by  the  IRS.   Without  such  information,  the  Labor 
Department  would  have  to  resort  to  a  highly  duplicative  investi- 
gation of  its  own. 
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The  same  information  will  also  need  to  be  available 
to  the  insurance  corporation  in  instances  where  fiduciary 
breaches  may  warrant  the  corporation  seeking  to  terminate  a 
plan. 


5122 


-  77  - 
Prohibited  Transactions 

House  Bill 

Under  the  House  bill  (Sec.  Ill)  a  transfer  of  plan 
property  to,  or  the  use  of  such  property  by  a  party  in  interest 
is  not  prohibited  if  such  transfer  or  use  is  in  return  for  no 
less  than  adequate  consideration.   Similarly,  the  acquisition 
of  property  or  services  from  a  party  in  interest  is  not  pro- 
hibited if  it  is  in  exchange  for  no  more  than  adequate 
consideration.   "Adequate  consideration"  is  defined,  for  pur- 
poses of  property  other  than  securities,  as  the  fair  market 
value  of  the  asset  as  determined  in  good  faith  by  the 
fiduciary.   The  House  bill  does  not  ammend  the  prohibited 
transaction  section  in  the  IRS  Code. 
Senate  Bill 

Under  the  Senate  bill  (Sec.  522)  such  transfers  and 
acquisitions  are  prohibited  irrespective  of  adequacy  of  con- 
sideration.  Exemptions  are  available  to  permit  transactions 
which,  although  falling  into  the  prohibited  category,  are 
found  to  be  innocuous.   The  Senate  bill  amends  the  prohibited 
transaction  section  in  the  IRS  Code. 
Administration  Recommendation 

The  Administration  strongly  favors  the  Senate  provisions. 

Explanation  -  The  "adequate  consideration"  requirement 
in  the  House  bill  offers  little  protection  for  plan  participants 
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or  the  integrity  of  plan  funds  because  the  Government  would 
have  the  difficult  burden  of  proving  that  the  fiduciary's 
determination  cf  adequate  consideration  was  not  made  in  good 
faith.  The  better  approach  is  to  prohibit  all  such  suspect 
transactions  and  avoid  inequitable  results  through  the 
exemption  procedure. 

Moreover,  under  the  House  bill  it  would  be  possible 
for  a  party  in  interest  to  enter  into  transactions  with  the 
trust  which  neither  jeopardize  the  plan  or  plan  participants, 
but  which  may  jeopardize  the  tax  system.   Specifically, 
employers  nay  sell  property  to  the  trust  at  adequate  con- 
sideration in  order  to  obtain  a  tax  shelter  for  both  property 
income  and  capital  gains.  The  Senate  bill,  on  the  other  hand, 
would  specifically  exclude  such  transactions,  thereby  closing 
a  much  abused  tax  loophole  frequently  utilized  by  small  plans. 
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Diversification  of  Investments 


House  Bill 

Under  the  House  bill  (Sec.  Ill)  fiduciaries  must  diversify 
investments  so  as  to  minimize  the  risk  of  large  losses  unless, 
under  the  circumstances,  it  is  prudent  not  to  do  so.   Fiduciaries 
are  also  subject  to  prudent  man  rule. 
Senate  Bill 

Under  the  Senate  bill  fiduciaries  must  comply  with  the 
prudent  man  rule. 
Administration  Recommendation 

The  Administration  supports  the  prudent  man  rule  but 
opposes  the  diversification  requirement  in  the  House  bill. 

Explanation  -  Diversification  of  investments  to  minimize 
potential  of  loss  has  historically  been  interpreted  as  being 
one  of  the  requirements  of  a  prudent  man  acting  as  a  fiduciary. 
Since  the  "prudent  man  rule"  will  apply  to  fiduciaries,  a 
separate  diversification  requirement  is  not  only  redundant, 
but  would  also  tend  to  create  confusion  in  that  it  may  be  con- 
strued as  evidence  of  Congressional  intent  to  provide  a  standard 
different  from  that  normally  prescribed  of  fiduciaries. 
Moreover,  the  confusion  created  by  separately  stating  this 
requirement  would  likely  generate  a  large  volume  of  costly  and 
unnecessary  litigation. 
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V.   REPORTING  $  DISCLOSURE 
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Consolidation  of  Reports  and  Returns 

House  Bill 

The  House  bill  has  no  such  provision. 
Senate  Bill 

The  Senate  bill  has  no  such  provision. 
Administration  Recommendation 

To  ease  the  reporting  burden,  the  Administration  strongly 
recommends  that  the  Secretary  of  Labor  and  the  Secretary  of  the 
Treasury  be  authorized  to  direct  and  allow  plan  administrators 
to  file  any  annual  report  or  other  periodic  report  or  returns 
O-ncluding  the  premium  tax  return) ,  which  otherwise  would  be 
required  under  this  Act  to  be  sent  separately  to  the  Secretary 
of  Labor,   The  Secretary  of  Treasury,  or  the  Pension  Benefit 
Guaranty  Corporation,  as  a  consolidated  annual  report/return 
sent  to  one  location  specified  by  the  Secretaries.   Implementing 
this  recommendation  would  require  that  the  filing  due  date 
for  any  tax  return  be  determined  by  regulations  established 
by  the  Secretary  of  the  Treasury  and  Secretary  of  Labor. 

Explanation  -  The  Administration  feels  it  essential  to 
minimize  the  burdens  placed  on  plan  administrators  by  the 
numerous  reporting  requirements  established  under  either  the 
House  or  Senate  bills.   The  Administration's  recommendation 
would  make  it  possible  to  consolidate  all  reporting  requirements 
into  a  single  report,  using  forms  designed  to  avoid  the  filing 
of  largely  duplicative  data  to  separate  departments.   Not  only 
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would  such  a  system  be  simple  and  efficient  from  the  stand-   . 

1 
point  of  plan  administrators,  but  it  would  result  in  significant 

economies  for  the  Federal  Government  as  well. 
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Agency  to  Receive  Reports  on  Separated 
Employees  With  Vested  Benefits 

House  Bill 

The  House  bill  (Sees.  512  and  103)  requires  reports  to 
both  Secretary  of  Labor  and  Secretary  of  the  Treasury  on  each 
individual  separated  from  employment  with  vested  benefits, 
giving  name,  amount  of  benefits,  etc.   Each  Secretary  would 
transmit  information  to  the  Social  Security  Administration, 
which  in  turn  must  give  it  to  such  individual  when  he  applies 
for  Social  Security  benefits  or  information  on  his  account. 
Senate  Bill 

The  Senate  bill  (Sec.  151)  has  essentially  the  same  pro- 
visions but  reports  to  Treasury  only. 
Administration  Recommendation 

The  Administration  recommends  that  reports  on  separated 
employees,  filed  as  part  of  an  annual  plan  registration  state- 
ment, be  filed  with  the  Secretary  of  Labor.   Such  information 
shall  be  transmitted  to  the  Secretary  of  Health,  Education 
and  Welfare  in  order  that  he  may  carry  out  his  responsibilities 
under  the  Act. 

Explanation  -  The  Administration  has  previously  recommended 
(see  Consolidation  of  Reports  and  Returns)  that,  all  periodic 
reports  and  returns  be  consolidated  into  a  single  annual  report/ 
return.   However,  for  purposes  of  establishing  and  enforcing 
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specific  information  requirements  under  the  Act,  the  Administration 
believes  that  the  Labor  Department  should  have  primary  control 
over  information  relating  to  separated  employees  with  vested 
benefits  and  other  information  as  may  be  required  as  part  of 
an  annual  plan  registration  statement.   Information  on  separated 
employees  will  provide  important  data  and  statistics  on  the 
private  pension  system  in  support  of  studies,  analyses,  and  future 
policy  development  activities. 
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Forms  For  Reporting 

House  Bill 

Under  the  House  bill  (Sec.  505)  the  Secretary  of  Labor 
is  specifically  barred  from  requiring  the  use  of  pre- 
scribed forms  for  the  submission  of  required  information. 
Senate  Bill 

Under  the  Senate  bill  the  Secretary  of  Labor  has  the 
power  to  require  the  use  of  prescribed  forms  for  the 
submission  of  required  information. 
Administration  Recommendation 

The  Administration  favors  the  Senate  bill. 

Explanation  -  The  Secretary  of  Labor  now  has  authority 
to  prescribe  the  form  and  detail  for  presenting  the  infor- 
mation required  in  the  plan  description  and  annual  report. 
Without  this  authority,  enforcing  the  reporting  provisions 
would  be  greatly  hindered.   If  plan  administrators  are  per- 
mitted to  report  in  any  sequence  of  information,  in  any 
format  they  wish,  and  on  any  size  or  type  of  paper,  the 
Labor  Department's  burden  in  processing  and  filing,  much 
less  analyzing,  the  reports  would  be  tremendous.   The  lack 
of  forms  would  seriously  impair  the  Department's  efforts  to 
use  automatic  data  processing  in  the  handling  of  the  large 
numbers  of  reports  to  be  received.   Other  functions,  such  as 
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copying  portions  of  reports  on  request  of  participants 
or  others  and  abstracting  data  to  be  used  for  research 
and  for  establishing  and  carrying  out  program  priorities, 
also  would  becoae  much  more  burdensome  and  costly. 

As  a  matter  of  the  history  of  Federal  disclosure  law 
in  the  welfare  and  pension  plan  field,  the  denial  of 
authority  to  prescribe  "form  and  detail"  would  be  a  #reat 
step  backward  to  the  original  WPPDA.  The  1958  law  omitted 
such  authority,  and  the  result  was  administrative  chaos. 
The  1962  amendments  gave  the  authority  to  the  Secretary 
and  it  has  been  very  helpful  in  creating  order  in  the 
reporting  area,  from  the  viewpoints  of  both  the  Labor 
Department  and  plan  administrators.   Furthermore,  such 
authority  is  essential,  if  the  Labor  Department  and  the 
Internal  Revenue  Service  are  to  effectively  coordinate 
their  reporting  requirements  and  possibly  even  achieve 
a  single  report. 
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Exemption  and  Variation  Power  Relating  to  Reports 

House  Bill 

Under  the  House  bill  (Sees.  104  and  501),  the 
Secretary  of  Labor  shall  exempt  from  annual  filing  require- 
ments any  employee  benefit  plan  with  fewer  than  twenty-six 
participants.   He  may  also  exempt  any  plan  with  less  than 
100  participants.   In  addition,  he  may  exempt  any  class  of 
welfare  plans  and,  after  affording  a  hearing,  may  on  his 
motion  or  the  petition  of  an  administrator,  grant  an 
exemption  or  variance  from  the  publication  requirements 
to  plan  participants  and  beneficiaries  if  the  requirement 
would  (1)  substantially  increase  costs,  (2)  curtail  benefits, 
or  (3)  impose  an  unreasonable  administrative  burden. 
Senate  Bill 

Under  the  Senate  bill  (Sec.  502)  the  Secretary  of 
Labor  may  by  regulation,  as  to  any  class  or  type  of  employee 
benefit  plans,  grant  an  exemption  for  all  or  part  of  the 
reporting,  disclosure,  and  publication  requirements  of  the 
Act,  or  provide  a  variance  in  the  form  or  manner  of  reporting, 
disclosure,  and  publication,  if  he  finds  that  such  is  nec- 
essary or  appropriate  and  consistent  with  the  purposes  of 
the  Act.   He  shall  prescribe  by  general  rule  simplified 
reports  for  plans  which  cover  less  than  100  participants 
and  which  maintain  an  employee  benefit  fund  with  less 
than  $100,000  in  assets,  except  that  he  is  not  precluded 
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from  requiring  any  information  or  data  from  such  plans  where 

he  finds  such  necessary  to  carry  out  the  purposes  of  the  Act. 

Administration  Recommendation 

The  Administration  recommends  that,  in  lieu  of  the  above, 

the  following  language  be  used: 

(  )  The  Secretary  of  Labor  may  by  regu- 
lation, as  to  any  class  or  type  of  employee  benefit 
plans  — 

(1)  grant  an  exemption  from  all  or  part  of 
the  reporting,  disclosure,  and  publication  re- 
quirements of  this  Act;  or 

(2)  provide  a  variance  in  the  form  or  manner 
of  reporting,  disclosure,  and  publication  re- 
quired by  this  Act;  or  both 

if  he  finds  that  the  exemption  or  variance  is  necessary 
or  appropriate  and  consistent  with  the  purposes  of  this 
Act.   Any  such  exemption  or  variance  may  be  granted  on 
such  conditions  as  the  Secretary  may  deem  appropriate. 

Explanation  -  The  exemption  and  variance  provision 
recommended  is  intended  to  permit  flexibility  in  administering 
the  reporting  provisions  of  the  Act.   The  problem  of  exemption 
and  variation  in  reporting  is  not  entirely  related  to  the  size 
of  the  plans,  for  some  of  the  information  required  by  the 
bill  to  be  reported  to  the  Department  of  Labor  is  pertinent 
regarding  one  type  of  plan  but  not  another  and  requiring  all 
information  for  all  types  of  plans  would  be  foolish. 

For  example,  many  of  the  welfare  plans  covered  by  the 
legislation  involve  nothing  more  than  an  insurance  contract 
providing  group  life  insurance,  travel  insurance,  or  hospitali- 
zation or  medical  insurance  with  the  employer  paying  the 
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entire  premium.   Especially  with  respect  to  such  welfare 
plans  which  are  not  experience  rated,  it  serves  little  pur- 
pose to  have  annual  reports  in  the  Labor  Department  files 
so  long  as  employees  covered  by  the  policies  are  in  a 
position  to  know  what  their  rights  under  the  policies  are. 

Variations  may  offer  a  way  to  cut  down  duplication  of 
requirements  for  reports  to  be  filed  with  both  the  Labor 
and  Treasury  Departments,  and  consolidation  of  reporting 
duties  might  thereby  be  feasible. 

Obviously,  the  proposed  exemption  and  variation 
authority  would  be  useful  in  alleviating  the  paperwork  burden 
which  the  legislation  imposes  on  employers  and  other  plan 
administrators  as  well  as  on  the  Department  of  Labor. 
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Central  Portability  Fund 

House  Bill 

The  House  bill  has  no  provision  establishing  a  central 
portability  fund.   However,  the  bill  permits  an  employee  to 
transfer  the  credited  balance  of  his  retirement  account  with 
an  employer  plan  to  an  Individual  Retirement  Account  [Sec. 
701(e)]. 
Senate  Bill 

The  Senate  bill  (Sec.  301-310)  provides  for  a  voluntary 
governmental  portability  fund  (administered  by  the  insurance 
Corporation)  which  will  enable  an  employee  who  changes  jobs  to 
consolidate  all  of  his  vested  retirement  benefits  into  a  single 
account  maintained  in  a  central  fund.   The  bill  also  permits  an 
employee  to  transfer  the  credited  balance  of  his  retirement 
account  with  an  employer  plan  or  in  the  central  fund  to  an 
Individual  Retirement  Account  (Sec.  701). 
Administration  Recommendation 

The  Administration  opposes  the  establishment  of  a  govern-   . 
mental  portability  fund,  but  strongly  endorses  the  provisions   | 
permitting  transfer  of  funds  from  an  employer  plan  to  an  Individual 
Retirement  Account.   The  Administration  also  endorses  a  provision 
authorizing  the  Secretary  of  Labor  to  conduct  a  study  of  means 
to  achieve  portability. 
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Explanation  -  The  Administration  believes  that  the  pro- 
visions establishing  Individual  Retirement  Accounts,  coupled 
with  appropriate  funds  transfer  and  tax-rollover  provisions, 
will  accomplish  the  same  purpose  for  individuals  as  the  central 
portability  fund.   Accordingly,  the  Administration  cannot 
support  the  establishment  of  such  a  fund.   However,  the 
Administration  believes  that  portability  is  generally  desir- 
able and  would  support  study  of  mechanisms  for  further 
expansion. 
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Registration  With  Social  Security 

House  Bill 

Under  the  House  bill  (Sec.  1031  and  1032)  each  funded  plan, 
which  otherwise  must  report  to  the  IRS,  aust  file  an  annual 
statement  regarding  individuals  who  have  terminated  employment 
and  who  have  a  right  to  a  deferred  vested  benefit  in  the  plan. 
The  Social  Security  Administration  is  to  maintain  records  of  the 
retirement  plans  in  which  individuals  have  vested  benefits,  and 
is  to  provide  this  information  to  individuals  and  beneficiaries 
on  request  and  also  on  their  application  for  Social  Security. 
These  provisions  cover  multi-employer  plans  only  to  the  extent 
provided  in  regulations. 
Senate  Bill 

The  Senate  bill  (Sec.  152)  has  substantially  the  same  pro- 
visions except  that  it  does  not  include  any  special  multi -employer 
plan  provisions. 
Administration  Recommendation 

The  Administration  generally  supports  the  registration  pro- 
visions of  the  House  bill  (which  cover  multi -employer  plans  only 
to  the  extent  provided  in  regulations)  but  would  limit  the  Social 
Security  Administration  record  keeping  requirement  to  the  names 
and  addresses  of  employers  with  whom  an  individual  has  a  deferred 
vested  benefit. 
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Explanation  -  The  Administration  understands  that  the 
principal  objective  of  the  registration  provisions  is  to  assist 
employees  in  both  remembering  and  locating  former  employers 
with  whom  they  have  a  vested  benefit.   Changes  in  employer 
identity,  address  and  the  difficulty  for  employees  of  maintaining 
records  over  long  periods  of  time  currently  make  it  extremely 
difficult  for  many  employees  to  claim  the  benefits  promised. 
While  the  Administration  endorses  this  objective,  it  believes 
that  requiring  SSA  to  maintain  additional  records  as  to  the  type 
and  amounts  of  benefits  promised  will  add  little  to  the  basic 
objective  and  will  create  numerous  misunderstanding  between  SSA 
and  employees  regarding  benefit  amounts.   Such  misunderstandings 
may  arise  as  a  result  of  the  dynamic  nature  of  many  benefit 
promises,  e.g.,  money  purchase  accounts,  variable  annuities, 
and  should,  in  the  Administration's  judgment,  be  resolved 
between  the  employer  and  employee. 
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VII.      SPECIAL  RULES 
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Joint  and  Survivor  Annuity  Requirements 

House  Bill 

Under  the  House  bill  (Sec.  102)  a  plan  is  required  to 
provide  joint  and  survivor  annuity  benefits  for  employees 
who  have  not  elected  another  form  of  benefit  and  who  have 
been  married  for  the  five-year  period  preceding  income 
commencement.   The  employee  may  elect  another  form  of  benefit 
within  a  reasonable  time  before  income  commencement.   However, 
an  election  made  within  the  two-year  period  preceding  his 
death  is  disregarded. 
Senate  Bill 

Under  the  Senate  bill  (Sec.  261)  an  employee  may  make 
an  election  to  receive  benefits  in  a  form  other  than  a  joint 
and  survival  benefit  only  during  the  two-year  period  pre- 
ceding income  commencement.   No  provision  is  made  for 
disregarding  elections  during  a  specified  period  preceding  the 
employee's  death. 
Administration  Recommendation 

The  Administration  generally  supports  the  House  bill  but 
would  recommend  deletion  of  the  rule  under  which  elections 
may  be  disregarded  and  a  reduction  of  the  five-year  marriage 
requirement  to  two  years. 

Explanation  -  The  Administration  sees  no  justification  for 
the  disregard  rule.   Inherent  in  the  choice  which  an  employee 
makes  between  an  individual  and  a  joint  and  survivor  annuity 
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is  the  chance  that  he  nay  sake  what  is  ultimately  an  un- 
fortunate decision. 

The  recommendation  for  a  two-year  marriage  require- 
ment stems  from  the  fact  that  two-year  incontestability  periods 
and  suicide  clauses  currently  characterize  most  State  laws 
governing  life  insurance.   Inasmuch  as  two  years  is  generally 
regarded  as  sufficient  to  mitigate  against  "death-bed" 
marriages  and  other  similar  abuses,  the  Administration  sees  no 
compelling  reason  for  a  longer  period. 
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Joint  and  Survivor  Annuity  Requirements 
Preretirement  Death  Benefit 


House  Bill 


Under  the  House  bill  (Sec.  1021)  if  an  employee  dies  after 
his  earliest  retirement  age  but  before  he  reaches  pay  status, 
the  plan  must  provide  a  benefit  for  his  spouse. 
Senate  Bill 

The  Senate  has  no  comparable  provision. 
Administration  Recommendation 

The  Administration  opposes  the  provision  of  the  House 
bill  which  provides  for  a  preretirement  death  benefit.   Instead, 
it  endorses  the  Senate  bill  approach  of  guaranteeing  a  survivor 
benefit  after  the  participant  reaches  normal  retirement  age 
and  thus  is  eligible  for  his  retirement  income. 

Explanation  -  Compliance  with  the  survivor  benefit  pro- 
vision under  the  House  bill  will  be  very  costly  and  will  divert 
funds  from  retirement  protection  to  often  unneeded  life  insurance 
The  fact  that  the  survivor  benefit  is  payable  after  reaching 
the  earliest  retirement  date  will  discourage  employers  from 
establishing  early  retirement  dates  in  order  to  avoid  the  extra 
cost. 
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VIII.      MISCELLANEOUS 
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Preemption  of  State  Laws 

House  Bill 

The  House  bill  (Sec.  514)  preempts  state  law  in  the  areas 
of  fiduciary  responsibility,  disclosure  and,  in  the  case  of 
plans  described  in  Sections  201  and  301  of  Title  I,  forfeit- 
ability  of  benefits,  funding,  adequacy  of  financing,  portability, 
and  insurance  of  pension  benefits. 
Senate  Bill 

The  Senate  bill  (Sec.  699)  would  supersede  all  state  laws 
that  relate  to  matters  regulated  by  the  Act  or  the  Welfare 
and  Pension  Plans  Disclosure  Act. 
Administration  Recommendation 

The  Administration  has  prepared  a  preemption  clause,  which 
is  attached  hereto,  which  makes  explicit  the  areas  of  state 
law  to  be  preempted.   They  are  as  follows:   participation, 
vesting,  funding,  disclosure  and  fiduciary  standards,  porta- 
bility, termination  insurance,  enforcement  and  additional  plan 
requirements  (as  set  out  in  House  bill  Section  1021  which  include: 
joint  and  survivor  annuity  requirements  and  provisions  against 
alienation  of  benefits).   The  preemption  section  should  make 
clear  that  a  state  could  not  set  minimum  standards  for  retire- 
ment plans  in  the  areas  listed  above;  however,  it  could  regulate 
the  tax  aspects  of  retirement  plans. 
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Explanation  -  The  preemption  provisions  under  the  House 
bill  are  extremely  vague,  while  the  Senate  bill  is  too  broad 
since  it  preempts  all  state  laws  covering  areas  regulated 
under  the  Act,  which  includes  the  tax  aspects  of  retirement 
plans.  Accordingly,  the  Administration  has  submitted  clarifying 
language. 
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EFFECT  ON  OTHER  LAWS 


It  is  hereby  declared  to  be  the  express  intent  of  Con- 
gress that,  except  for  actions  authorized  by  Section  (fill 
in  Section  which  permits  a  participant  to  bring  a  civil  action 
in  State  or  Federal  court)  the  provisions  of  (list  the  Titles 
or  Sections  which  deal  with  participation,  vesting,  funding, 
reporting,  disclosure  and  fiduciary  standards,  termination 
insurance,  enforcement  and  additional  plan  requirements  (as 
set  out  in  House  bill  Section  1021)  or  the  Welfare  and  Pension 
Plans  Disclosure  Act,  shall  supersede  any  and  all  laws  of  the 
States  and  of  political  subdivisions  thereof  insofar  as  they 
may  now  or  hereafter  relate  to  the  regulation  of  participation, 
vesting,  funding,  reporting,  disclosure  and  fiduciary  standards 
termination  insurance,  enforcement  and  additional  plan  require- 
ments (as  set  out  in  House  bill  Section  1021)  or  subject 
matters  regulated  by  the  Welfare  and  Pension  Plans  Disclosure 
Act,  except  that  nothing  shall  be  construed-- 

(1)  to  exempt  or  relieve  any  employee  pension 
benefit  plan  not  subject  to  (list  Titles 
or  Sections  above)  or  the  Welfare  and 
Pension  Plans  Disclosure  Act  from  any  law 
of  any  State; 

(2)  to  exempt  or  relieve  any  person  from  any 
law  of  any  State  which  regulates  insurance, 
banking,  or  securities  or  to  prohibit  a 
State  from  requiring  that  there  be  filed 
with  a  State  agency  copies  of  reports 
required  by  this  Act  to  be  filed  with  the 
Secretary;  or 

(3)  to  alter,  amend,  modify,  invalidate,  impair, 
or  supersede  any  other  law  of  the  United 
States . 

Notwithstanding  the  provisions  of  this  section,  a  State 
shall  have  the  authority  to  prescribe  rules  and  regulations 
governing  the  tax  qualification  and  taxation  of  contributions, 
distributions  or  income,  of  an  employee  pension  benefit  plan 
(including  a  trust  forming  a  part  of  such  plan)  as  defined  in 
the  Welfare  and  Pension  Plans  Disclosure  Act  (House  bill). 
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Representation  in  Civil  Litigation 

House  Bill 

Under  the  House  bill  (Sec.  503)  attorneys  appointed  by 
the  Secretary  of  Labor  may  represent  him  in  all  civil  actions 
except  before  the  Supreme  Court  and  the  Court  of  Claims . 
Senate  Bill 

The  Senate  bill  (Sec.  692)  provides  that  attorneys 
appointed  by  the  Secretary  of  Labor  shall  represent  him 
in  all  civil  actions  except  before  the  Supreme  Court  and 
the  Court  of  Claims. 
Administration  Recommendation 

The  Administration  recommends  that  the  following  language 
be  substituted  for  lines  1-5  on  page  152  of  H.R.  2: 

Except  as  provided  in  Section  518(a)  of  Title  28, 
United  States  Code,  relating  to  litigation  before 
the  Supreme  Court,  the  Solicitor  of  Labor  may 
appear  for  and  represent  the  Secretary  in  any 
civil  litigation  brought  under  this  Act  but  all 
such  litigation  shall  be  subject  to  the  direction 
and  control  of  the  Attorney  General. 
Explanation  -  Responsibility  for  protection  of  the  Govern- 
ment's interests  in  litigation  should  be  centralized  in  the 
Department  of  Justice.   Various  statutes,  most  particularly 
28,  U.S.C.  516,  clearly  reserve  litigating  authority  within  the 
Department  of  Justice,  thus  insuring  that  the  Government  takes 
a  consistent  and  uniform  position  in  its  litigation  and  that 


5149 


in . 


representation  of  the  Government's  interests  in  court  comes 
from  one  source. 

The  suggested  language  above  is  identical  to  that  in 
the  Occupational  Safety  and  Health  Act  of  1970,  and  provides 
a  basis  for  agency  cooperation  in  carrying  out  the  specific 
litigating  responsibilities  in  this  legislation  while  preserving 
the  overall  litigating  authority  of  the  Justice  Department. 
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PARTICIPATION  AND  COVERAGE 


Page  numberal 


1.  Plans  Subject  to  the  Provisions 
House  bill. — 

(1)  Under  title  I  the  new  participation  and  cover-      73 
age  rules  are  to  be  administered  by  the  Secretary  of      (166) 
Labor.  The  participation  and  coverage  rules  of  title  I 

are  to  apply  to  plans  established  or  maintained  by 
employers  or  employee  organizations  engaged  in  or 
affecting  interstate  commerce. 

(2)  Under  title  II,  the  new  participation  and  cover-      163 
age  rules  are  to  be  administered  by  the  Secretary  of      (A-2) 
the  Treasury.  The  participation  and  coverage  rules  of 

title  II  are  to  apply  to  qualified  pension,  profit-shar- 
ing, and  stock  bonus  plans. 

Senate   amendment. — The   new   participation   and      365,  388,  419 
coverage  rules  are  to  be  administered  only  by  the       (167,  170, 
Secretary  of  the  Treasury  and  are  to  apply  to  qualified      A-2) 
pension,  profit-sharing,  and  stock  bonus  plans.  In  ad- 
dition, the  Senate  amendment  generally  prohibits  a 
person  engaged  in  a  business  that  affects  interstate 
commerce  from  having  a  nonqualified  plan. 

Staff  comment. — This  is  a  jurisdictional  matter  dis- 
cussed below. 

2.  Exceptions  to  Coverage 

House  bill. — Title  I  of  the  House  bill  exempts  the      17, 18, 74 
following  plans  from  the  new  participation  and  cover-      (36, 41, 168) 
age  rules : 

(1)  governmental  plans,  including  Railroad  Retire- 
ment Act  plans ; 

(2)  church  plans  which  do  not  elect  coverage  (see 
below,  3.  Exemption  for  Church  Plans) ; 

(3)  non-U.S.  plans  primarily  for  aliens ; 

(4)  unfunded  plans  maintained  by  the  employer 
primarily  to  provide  deferred  compensation  for  select 
management  or  highly-compensated  employees; 

(5)  union  plans  which  have  not  provided  for  em- 
ployer contributions  after  the  date  of  enactment; 

(6)  supplementary  plans';  and 

(7)  plans  established  by  fraternal  societies  or  other 
organizations  described  in  section  501(c)  (8)  or  (9)  of 
(he  Internal  Revenue  Code. 


f'Page  numbers"  outside  parentheses  are  the  numbers  of  the  relevant  pages  In  the  print 
of  H.R.  2  dated  March  4.  1974.  The  first  353  pages,  In  linetype,  represent  the  bill  as 
passed  by  the  House  of  Representatives  ;  the  remaining  pages,  in  italic  type,  constitute 
the  Senate  amendment. 

"Page  numbers"  inside  parentheses  are  the  numbers  of  the  relevant  pages  in  the 
comparative  prints  prepared  by  the  staffs. 

(1) 
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169,216  Title  II  of  the  House  bill  exempts  the  following 

(A-10,  A-78)     plans  from  the  new  participation  and  coverage  rules: 

(1)  government  plans,  including  Railroad  Retire- 
ment Act  plans  (however,  in  order  to  remain  qual- 
ified, such  plans  must  meet  requirements  of  present 
law) ; 

(2)  church  plans  which  do  not  elect  coverage  (how- 
ever, in  order  to  remain  qualified,  such  plans  must  meet 
requirements  of  present  law) ,  see  below,  3.  Exemption 
for  Church  Plans; 

(3)  non-U.S.  plans  primarily  for  aliens  are  excluded 
only  if  they  are  nonqualified  plans  (see  below,  10.  Eli- 
gibility— Non-resident  Aliens) ; 

(4)  unfunded  plans  generally  are  excluded  because 
they  are  nonqualified  plans; 

(5)  no  corresponding  provision  (plan  excluded  if 
it  is  nonqualified) ; 

(6)  no  corresponding  provision  (plan  excluded  if 
it  is  nonqualified) ;  and 

(7)  no  corresponding  provision  (plan  excluded  if 
it  is  nonqualified). 

388,419  Senate  amendment. — The  Senate  amendment  deals 
with  the  categories  of  plan  exclusions  from  the  new 
participation  and  coverage  rules  as  follows: 

(1)  nonqualified  governmental  plans  are  to  be 
excluded ; 

(2)  nonqualified  church  plans  are  to  be  excluded; 

(3)  nonqualified  non-U.S.  plans  primarily  for  al- 
iens are  excluded  if  the  plans'  funds  are  maintained 
outside  the  United  States ; 

(4)  exclusion  for  nonqualified  plans  which  either 
require  benefits  to  be  paid  in  full  within  5  years  after 
the  benefits  accrue  or  which  provide  benefits  only  for 
corporate  officers  or  for  persons  who  own  at  least  3  per- 
cent of  the  stock  of  the  corporate  employer ; 

(5)  no  corresponding  provisions; 

(6)  no  corresponding  provision ;  and 

(7)  nonqualified  plans  of  section  501(c)  (8)  or  (9) 
organizations  are  to  be  excluded,  but  only  if  no  em- 
ployer contributions. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  adopt  the  rules  of 
title  II  of  the  House  bill  with  respect  to  governmental 
plans.  The  conferees  may  also  wish  to  adopt  the  rules 
of  title  I  of  the  House  bill  with  respect  to  the  railroad 
retirement  plans. 

(2)  The  conferees  may  wish  to  adopt  the  rules  in 
title  II  of  the  House  bill  with  respect  to  church  plans 
(see  below,  3.  Exemption  for  Church  Plans). 

(3)  The  conferees  may  wish  to  adopt  the  rule  of  title 
I  of  the  House  bill  excluding  non-U.S.  plans  for  aliens, 
but  additionally  require  that  to  be  excluded  substan- 
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t  ially  all  of  the  participants  and  beneficiaries  of  a  plan        Pao*  numbers 
must  be  nonresident  aliens. 

(4)  The  conferees  may  wish  to  adopt  the  rules  of 
title  I  of  the  House  bill. 

(5)  The  conferees  may  wish  to  adopt  the  rules  of 
title  I  of  the  House  bill. 

(6)  The  conferees  may  wish  to  exclude  unfunded 
plans  which  provide  benefits  in  excess  of  the  limita- 
tions on  contributions  and  benefits  which  may  be 
adopted  in  the  Internal  Revenue  Code,  and  which  are 
plans  for  the  highly-paid. 

(7)  The  conferees  may  wish  to  adopt  the  rule  of  the 
Senate  amendment;  in  addition,  the  conferees  may 
wish  to  provide  an  exclusion  for  plans  established  and 
maintained  by  an  organization  described  in  section  501 
(c)  (18)  of  the  Internal  Revenue  Code. 

(8)  The  conferees  may  wish  to  consider  clarifying 
that  title  I  does  not  apply  to  employer  or  union  spon- 
sored individual  retirement  accounts,  or  to  section  403 
(b)  plans. 

3.  Exemption  for  Church  Plans 

House  bill. — Title  I  and  title  II  both  contain  points 
(1)  through  (4)  listed  below.  Title  II  also  contains 
point  (5). 

(1)  An  exemption  is  provided  for  church  plans  from      74, 170 

the  new  participation  and  coverage  standards.  (168,  A-10) 

(2)  The  above  exemption  does  not  apply  to  a  plan      17,216 
primarily  for  employees  of  unrelated  trades  or  busi-      (37,  A-78) 
nesses  or  to  a  multiemployer  plan  if  one  or  more  of  the      18, 217 
employers  is  not  a  church.  ( 37,  A-79 ) 

(3)  However,  if  on  January  1, 1974,  a  church  main- 
tained a  plan  that  covered  employees  of  tax-exempt 
agencies  of  the  church,  then  the  employees  of  that 
agency  are  to  be  treated  as  employees  of  the  church  (in 
effect,  the  agencies  arc  to  be  treated  as  part  of  the 
church,  under  the  multiemployer  rule  of  point  (2) 
above). 

(4)  A  church  plan  may  elect  irrevocably  to  come     75,170 
under  the  new  standards.  ( 169,  A-ll ) 

(5)  Title  II  provides  that  a  church  plan  which  wants      170 
qualification  must  continue  to  meet  the  participation      (A-10) 
standards  of  present  law.  365, 419 

/Senate  amendment. — The  Senate  amendment  ex-      (170,168) 
empts  church  plans  from  the  participation  and  cover- 
age standards,  only  if  the  plans  are  not  tax-qualified. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  House  bill's  rules  on  all  five  points  listed  above. 
If..  General  Rule 

House  bill. — Title  I  and  title  II  rules  are  the  same.      75. 163 

(1)  Plans  may  not  (because  cf  age  or  service)  ex-      (170,  A-2) 
elude  any  employee  who  (a)  has  attained  age  25  and 
has  completed  one  year  of  service  or  (b)  has  completed 
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Page  nmnbera        3  years  of  service  (even  though  the  employee  is  not  yet 
age  25). 

(2)  However,  any  plan  may  require  3  years  of  serv- 
ice of  all  employees  before  participation,  if  it  pro- 
vides full  vesting  immediately  on  participation. 
365  Senate  amendment. — Plans  may  not    (because  of 

(170,  A-2)      age    or    service)    exclude    any    employee    who    has 
attained  age  30  and  completed  one  year  of  service.  (A 
5-year  "lookback"  rule  is  also  provided;  see  VEST- 
ING, item  4,  below.) 
Staff  comment. — 

(1)  The  conferees  may  wish  to  consider  agreeing 
to  the  House  rule  of  age  25*  and  one  year  of  service 
((1)  (a)),  but  deleting  the  requirement  that  no  em- 
ployee with  three  years  of  service  could  be  excluded 
from  the  plan  ( (1)  (b) ).  (In  lieu  of  this  second  rule, 
a  3-year  lookback  to  age  22  could  be  provided  for  pur- 
poses of  the  vesting  schedule,  as  discussed  below.) 

(2)  Any  plan  which  provides  full  immediate  vest- 
ing for  all  participants  (similar  to  the  House  bill) 
could  be  permitted  to  adopt  a  3-year  service  require- 
ment. 

5.  Maximum  Age  Requirement 

76,  164  House  bill. — Title  I  and  title  II  rules  are  the  same. 

(171,  A-3)  (1)  The  exclusion  of  employees,  because  they  are 

too  old,  is  forbidden  unless  (a)  a  plan  is  a  defined 
benefit  plan  and  (b)  the  employee  is  within  5  years 
before  normal  retirement  age  when  he  begins  em- 
ployment. 

Senate  amendment. — The  amendment  does  not  pro- 
vide any  authority  to  exclude  older  employees,  as  such, 
under  the  plan. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  House  bilFs  rules. 

6.  Year  of  Service  Defined  (Generally  Relates  Also  to 
94,  164  Vesting) 

(211,  A-4)  House  bill. — Title  I  and  title  II  rules  are  the  same. 

(1)  The  definition  of  year  of  service  generally  is 
left  to  regulations. 

(2)  However,  no  employee  with  more  than  17  months 
of  continuous  service  may  be  excluded  from  the  plan 
on  account  of  service,  and 

(3)  the  average  employee  (assuming  hypotheti- 
cally  that  employees  are  hired  at  the  same  rate  each 
day  throughout  the  year)  could  not  be  excluded  from 
the  plan  for  more  than  12  months  on  account  of 
service. 

(4)  The  regulations  are  to  take  account  of  special 
industries  whose  work  schedules  are  measured  in 
hours,  days,  weeks,  or  months. 


•There  was  not  full  staff  agreement  on  tuls  point. 
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Senate  amendment. — An  employee  is  considered  to      366 
have  performed  a  year  of  service  if  he  was  employed       (211,  A-4) 
for  more  than  5  months  during  the  year,  for  at  least 
80  hours  each  calendar  month. 

Staff  comment. — The  conferees  may  wish  to  pro- 
vide the  following  rules  in  this  area : 

(a)  Participation  and  coverage. — Any  individual 
who  is  employed  on  or  after  the  anniversary  date  of  his 
hire,  and  works  for  1,000  hours  during  this  initial  12- 
month  period  cannot  be  excluded  from  the  plan  on 
account  of  age  or  service  after  the  earlier  of  (i)  the 
first  day  of  the  next  plan  year  following  the  anni- 
versary date  of  his  hire  (if  he  is  still  employed  on  such 
dato),  or  (ii)  0  months  from  the  anniversary  date  of 
his  hire  (if  he  is  still  employed  on  such  date).  If  he 
fails  to  work  1,000  hours  in  the  initial  12-month  pe- 
riod, he  starts  over  toward  meeting  his  1,000  hour 
requirement  in  the  next  12-month  period. 

(b)  Vesting  schedule. — A  plan  participant  is  to 
move  up  one  year  on  the  statutory  minimum  vesting 
schedules  at  the  end  of  each  year  (calendar  year,  plan 
year,  or  other  12-consecutive-month  period  as  desig- 
nated by  the  plan,  subject  to  regulations)  during 
which  the  participant  has  completed  at  least  1,000 
hours  of  service  ("hours  of  service"  to  be  defined  in 
regulations,  to  take  account  of  special  industries,  such 
as  the  maritime  industry) . 

(c)  Breaks  in  service. — A  one-year  break  in  service 
occurs  in  any  year  where  the  employee  has  less  than 
500  hours  of  service. 

(d)  Benefit  accrual. — 

(i)  In  general,  the  plan  may  use  any  definition  of 
the  term  "year  of  service"  for  purposes  of  benefit  ac- 
crual which  the  plan  applies  on  a  reasonable  and  con- 
sistent basis. 

(ii)  However,  the  plan  must  accrue  benefits  for  less 
than  full  time  service  on  at  least  a  pro  rata  basis. 

(iii)  A  plan  is  not  required  to  accrue  any  benefit  for 
a  participant  who  works  less  than  1,000  hours  during 
the  year. 

7.  Coverage  of  Seasonal  and  Part-time  Employees 

House  bill. — Title  I  and  title  II  rules  are  the  same.  95     i(j5     \qq 

(1)  If  a  seasonal  employee's  customary  employment  (211  A-4 
is  at  least  5  months,  his  normal  season  is  to  be  treated  A-8) 

as  a  year. 

(2)  The  definition  of  a  part-time  employee,  who  may 
be  excluded  from  the  plan,  is  left  to  regulations. 

Senate  amendment. — A  plan  may  exclude  an  em-  3^7 

ployee  whose  customary  employment  is  for  not  more  ^12  A-8) 

than  80  hours  in  any  one  month,  or  not  more  than  5  ^       ' 
months  in  anjr  one  year. 

::::  o<)4— 74— — 2 
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Pagenumbera  Staff  comment. — The  staff  comment  on  this  issue 

appears  above  in  item  6. 

8.  Breaks  in  Service  {Generally  Relates  Also  to  Vest- 
ing) 
95, 166  House  bill. — Title  I  and  title  II  rules  are  the  same. 

(212,  A-6)  (1)   If  an  employee  has  a  one-year  break  in  service, 

the  plan  may  require  a  one-year  reentry  period  before 

his  pre-break  and  post-break  service  are  aggregated 

under  the  plan. 

(2)  Subject  to  this  one-year  waiting  period,  all 
pre-break  service,  of  any  employee  who  is  at  least 
50  percent  vested  must  be  taken  into  account  in 
determining  the  employee's  right  to  participation  and 
vesting  and  accrued  benefit. 

(3)  Generally  (also  subject  to  the  one-year  waiting 
period)  all  service  of  an  employee  who  has  at  least  4 
years  of  consecutive  service  must  also  be  taken  into 
account. 

(4)  However,  point  (3)  may  be  disregarded  where 
such  an  employee  (who  is  not  at  least  50  percent 
vested)  has  a  break  in  service  of  at  least  G  years. 

371, 374  Senate  amendment. — 

(176,180,  (i)    Generally    pre-break    and    post-break    service 

A-6,  A-13,      are  to  be  aggregated  for  purposes  of  participation  and 
A-16 )  vesting  and  accrued  benefit. 

(2)  However,  a  plan  could  require  3  years  of  con- 
secutive service  for  attaining  the  first  step  (the  25- 
percent  step)  on  the  vesting  schedule. 

(3)  Also  it  is  intended  (Finance  Committee  Report, 
p.  49)  that  after  a  10-year  break  in  service,  the  record- 
keeping burden  would  shift  to  the  employee. 

Staff  comment. — The  conferees  may  wish  to  con- 
sider agreeing  to  the  following  rules. 

(a)  Point  (1)  of  the  House  bill  might  be  agreed  to. 
However,  it  could  also  be  provided  that  once  an  em- 
ployee had  satisfied  the  one-year  re-entry  period,  he 
would  receive  a  full  "look-back"  (for  purposes  of  vest- 
ing and  accrued  benefit)  for  this  year  of  service. 

(b)  In  the  case  of  an  individual  account  plan,  if  any 
employee  has  a  one-year  break  in  service,  his  vesting 
percentage  in  pre-break  benefit  accruals  does  not  have 
to  be  increased  as  a  result  of  post-break  service. 

(c)  Subject  to  rules  (a)  and  (b),  once  an  employee 
has  achieved  any  percentage  of  vesting,  then  all  of  his 
pre-break  and  post-break  service  must  be  aggregated 
for  all  purposes. 

(d)  For  all  nonvested  employees  (and  subject  to 
rules  (a)  and  (b)),  a  rule  of  parity  would  apply  and 
the  employee  would  not  lose  credits  for  his  pre-break 
service  until  his  period  of  absence  equaled  his  years 
of  covered  service. 
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9.  Eligibility — Collective-Bargaining  Units,  Air  Pilots       Pave  w**w . 
Souse  bill. —  (1)  Title  II  provides  that  employees      168,242 

who  are  under  a  collective  bargaining  agreement  can  (A-9,  A-114) 
be  excluded  for  purposes  of  the  breadth-of-coverage 
requirements,  if  the  employees  are  excluded  from  the 
plan  and  there  is  evidence  that  retirement  benefits  have 
been  the  subject  of  good-faith  bargaining.  (This  ap- 
plies to  both  corporate  plans  and  H.R.  10  plans.) 

(2)  Also,  title  II  provides  that  air  pilots  represented 
in  accordance  with  the  Railway  Labor  Act  may  bar- 
gain separately  for  corporate  tax-qualified  employee 
plan  benefits,  without  regard  to  the  breadth-of-cover- 
age requirements. 

Senate  amendment. — Very  similar,  except  that — 

(1)  the  amendment  requires  that  there  is  evidence      367,418 
that  retirement  benefits  were  the  subject  of  good-faith      (A-9,  A-114) 
bargaining  at  the  most  recent  contract  negotiations 

and 

(2)  there  is  no  provision  concerning  air  pilots. 
Staff  comment. — 

(1)  The  conferees  may  wish  to  adopt  the  House 
bill's  rules  as  to  the  breadth-of-coverage  rules  for  col- 
lective bargaining  units.  The  conferees  may  wish  to 
make  it  clear  that  if  a  union  group  is  excluded  either 
for  (a)  breadth-of-coverage  purposes  or  (b)  an  anti- 
discrimination purpose,  then  it  must  be  excluded  for 
both  sets  of  purposes. 

(2)  The  conferees  may  wish  to  adopt  the  House  rule 
as  to  air  pilots,  and  also  to  consider  stating  an  intention 
to  study  whether  such  a  rule  should  in  the  future  be 
applied  to  other  unions. 

10.  KllgUnlHy — Nonresident  Aliens 

House  bill. — Title  II  provides  for  the  exclusion,  for      169 
purposes  of  the  breadth-of-coverage  requirements,  of      (A-9) 
employees  who  are  nonresident  aliens  with  no  United 
States  income  from  the  employer  in  question  (even  if 
they  have  United  States  income  from  other  sources). 
it    an  cndment. — Provides  essentially  the  same 
rule,  except  that  the  exclusion  from  the  breadth-of- 
coverage  and  {he  antidiscrimination  rules  is  not  al-      368,416 
lowed  lor  employees  who  have  United  States  income      (A-9) 
from  other  sources. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  substance  of  the  House  bill's  rules  as  to  nonresident 
aliens,  but  also  exclude  them  for  antidiscrimination 
purposes. 

11.  Predecessor  Employers 

House  bill. — Under  title  II,  regulations  are  to  spe-      215 
cify  the  extent  to  which  service  with  a  predecessor  of      (A-72) 
the  employer  is  to  be  counted  for  purposes  of  the  eli- 
gibility requirements. 
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366  Senate  amendment. — Essentially  the  same. 

(A-72)  Staff  comment. — The  conferees  may  wish  to  con- 

sider providing  in  the  statute  that  service  with  a  pred- 
ecessor of  the  employer  must  be  counted  if  the  suc- 
cessor employer  continues  to  maintain  the  plan  of  the 
predecessor  employer.  In  other  circumstances,  the  reg- 
ulations would  specify  the  extent  to  which  such  service 
would  be  counted. 

12.  Multiemployer  Plans 
10,212,218  House  Ml— 

(42,  A-68,  A-  (1)  Under  title  II,  in  the  case  of  a  multiemployer 

80)  plan,  service  with  any  employer  who  was  a  member  of 

the  plan  is  to  be  counted. 

(2)  Under  title  I  and  title  II  the  term  "multi- 
employer plan"  means  a  plan  maintained  pursuant  to 
a  collective  bargaining  agreement,  to  which  more  than 
one  employer  is  required  to  contribute,  and  to  which 
no  one  employer  makes  as  much  as  50  percent  of  the 
contributions  (with  other  factors  to  be  prescribed  in 
regulations). 

(3)  Under  title  I  and  title  II  if  a  plan  meets  this 
50-percent  limit  and  qualifies  as  a  multiemployer  plan, 
then  the  plan  does  not  become  disqualified  on  account 
of  excess  contributions  from  one  employer,  until  a  year 
for  which  one  employer  makes  more  than  75  percent  of 
the  contributions. 

Senate  amendment. — ■ 
4|1,626  (1)  Essentially  the  same. 

(A-68,  A-80)  ^2)  Essentially  the  same,  except  that  (a)  for  cer- 

tain purposes  under  the  amendment,  a  multiemployer 
plan1  is  required  to  provide  that  plan  benefits  are 
payable  to  each  participant  even  though  his  employer 
•  '  ceases  to  make  contributions  under  the  plan,  and  (b) 
the  amendment  does  not  include  specific  authority  to 
add  other  requirements  by  regulations. 

(3)  The  Senate  amendment  does  not  include  the  75- 
percent  rule. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  consider  agreeing  to 
the  rules  of  the  House  bill,  but  adding  the  requirements 
of  the  Senate  amendment  (point  (2)  (a))  that  benefits 
must  be  payable  to  a  participant  in  a  multiemployer 

Elan  even  though  his  employer  ceases  to  make  contri- 
utions  under  the  plan. 

(2)  The  conferees  may  also  wish  to  consider  a  state- 
ment in  the  conference  report,  as  guidelines  for  the 
regulations,  that  a  plan  would  not  be  a  multiemployer 
plan  unless  it  is  a  collectively  bargained  plan  to  which 
a  substantial  number  of  unaffiliated  employers  arc  re- 
quired to  contribute  and  which  covers  a  substantial 


1  The  definition  of  this  term   In   the  Senate  amendment  is  contained  in   the  Insurance 
provisions. 
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porf  ion  of  the  industry  in  terms  of  employees  or  a  sub-        Pa*e  *•»*»*«•• 
stan'ial   number  of  employees  in  the  industry  in  a 
particular  geographic  area. 

1J.II.R.  10  Plans 

House  bill. — The  provisions  of  present  law,  which     242 
allow  a  3-year  service  requirement  for  participation,      (A-114) 
and   require   100  percent  immediate  vesting,  would 
continue  to  govern  U.K.  10  plans. 

Senate  amendment. — The  rule  is  the  same. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  language  of  the  House  bill. 

1£.  Affiliated  Employers 
Hovse  bill—  215 

(1)  Title  II  provides  that  in  applying  the  breadth-      (A-73) 
of-covcragc  and  antidiscrimination  rules  (as  well  as 

the  vesting  rules  and  the  limitations  on  contributions 
and  benefits),  employees  of  all  corporations  who  are 
members  of  a  "controlled  group  of  corporations" 
(within  the  meaning  of  sec.  1563(a)  of  the  Internal 
Revenue  Code  of  1954)  are  to  be  treated  as  if  they 
were  employees  of  the  same  corporation. 

(2)  A  comparable  rule  is  provided  in  the  case  of 
partnerships  and  proprietorships  which  are  under 
common  control   (as  determined  under  regulations). 

Senate  amendment. — I^ssentially  the  same,  except      368,  606,  612 
that  the  rule  in  the  amendment  to  cover  the  case  of      (A-73) 
partnerships  and  proprietorships  applies  only  to  the 
limitations  on  contributions  and  benefits. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

15.  Regulations 

House  bill. — Title  I  and  II  rules  are  the  same.      16,  154,  221 
The  bill  provides  that  regulations  of  the  Labor  De-      (35,  377, 
partment  and  the  Treasury  Department  with  respect      A-85) 
to  the  participation,  vesting,  and  funding  requirements 
of  the  bill  (other  than  regulations  to  enforce  the  anti- 
discrimination requirements  of  section  401(a)(4)  of 
the  Internal  Revenue  Code)  are  to  be  effective  for  plan 
years  beginning  after  December  31,  1975,  only  if  ap- 
proved by  the  Secretary  of  the  cooperating  depart- 
ment (i.e.,  the  Secretary  of  the  Treasury  or  the  Sec- 
retary of  Labor,  respectively). 

Senate  amendment. — The  Senate  amendment,  by 
not  specifying  otherwise,  has  the  effect  of  providing 
generally  that  the  regulations  with  respect  to  the  par- 
ticipation, vesting,  and  funding  requirements  of  the 
bill  are  to  be  prescribed  by  the  Secretary  of  the 
Treasury. 

Staff  comment. — This  is  a  jurisdictional  matter  dis- 
cussed below. 
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16.  Effective  dates 
97, 233  House  &//?. — Title  I  and  title  II  both  contain  points 

(216,A-99)         (1)  through  (4)  listed  below.  Title  II  also  contains 

points  (5)  and  (6). 

(1)  The  participation  provisions  generally  are  to 
apply  to  plan  years  beginning  after  the  date  of  enact- 
ment. 

(2)  Delayed  effective  dates  are  to  be  provided  for 
plans  in  existence  on  January  1, 1974. 

(3)  The  general  effective  date  for  existing  plans 
is  to  be  plan  years  beginning  after  December  31,  1975 
(unless  a  later  date  results  from  application  of  one  of 
the  rules  discussed  below) . 

(4)  For  collectively  bargained  plans,  the  provisions 
are  to  take  effect  in  plans  years  beginning  after  De- 
cember 31, 1976,  or,  if  later,  the  expiration  of  the  col- 
lective bargaining  agreement  in  effect  on  January  1, 
1974,  (but  no  later  than  plan  years  beginning  after 
December  31, 1980). 

(5)  Title  II  (but  not  title  I)  provides  that,  for 
plans  maintained  by  a  tax-exempt  labor  organization, 
the  effective  date  is  postponed  to  plan  years  begin- 
ning after  December  31,  1970,  or,  if  later,  the.  first 
plan  year  following  the  date  of  the  second  convention 
of  the  organization  held  after  the  date  of  enactment. 
However,  all  plans  are  to  be  subject  to  these  provisions 
not  later  than  plan  years  beginning  after  December  31, 
1980. 

(6)  Title  II  (but  not  title  I)  permits  an  existing 
plan  to  elect  to  have  the  new  participation  provisions 
(and  the  new  vesting,  funding,  and  form  of  benefit 
provisions),  apply  to  plan  years  beginning  after  the 
date  of  enactment  but  before  the  otherwise  applicable 
effective  date. 

370  Senate  amendment. — 

( A-99)  ( 1 )  The  Senate  amendment  is  the  same  as  the  House 

bill,  as  to  items  (1)  and  (3). 

(2)  The  delayed  effective  dates  are  to  apply  to  plans 
in  existence  on  the  date  of  enactment. 

(4)  For  collectively  bargained  plans,  the  provisions 
are  to  take  effect  in  plan  years  beginning  after  Decem- 
ber 31,  1974,  or,  if  later,  the  expiration  of  the  collec- 
tive bargaining  agreement  in  effect  on  January  1, 1974, 
(but  not  later  than  plan  years  beginning  after  Decem- 
ber 31, 1980). 

The  Senate  amendment  does  not  include  provisions 
comparable  to  items  (5)  and  (G),  above. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  apply  the  provisions 
generally  to  plan  years  beginning  after  the  date  of 
enactment,  with  delayed  effective  dates  for  plans  in 
existence  on  the  date  of  enactment. 
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(2)  In  the  case  of  a  plan  existing  on  the  date  of  en-       Pogvnvmbera 
act  incut,  the  provisions  are  to  become  effective  for  plan 

years  beginning  after  December  31, 1976. 

(3)  In  the  case  of  collectively  bargained  plans 
existing  on  the  date  of  enactment,  some  of  the  staff  be- 
lieve that  the  effective  date  should  be  the  same  as  that 
for  other  plans  (point  (2)) ;  others  believe  that  the 
1976  date  might  be  postponed  to  plan  years  beginning 
after  the  date  of  the  expiration  of  the  collective  bar- 
gaining agreement  in  effect  on  January  1,  1974,  but 
not  later  than  until  plan  years  beginning  after  De- 
cember 31, 1979. 

(4)  If  a  contract  were  to  be  opened  for  other  than 
limited  purposes,  then  it  would  be  treated  as  having 
expired  on  the  date  that  the  newly  negotiated  provi- 
sions take  effect  (if  that  date  is  before  the  date  that  the 
contract  would  otherwise  have  expired) . 

(5)  The  conferees  may  wish  in  the  case  of  plans 
maintained  by  tax  exempt  labor  organizations  to 
apply  the  new  standards  by  December  31,  1979. 

(6)  The  conferees  may  wish  to  agree  to  House  bill 
item  (6). 

VESTING 

/.  Plans  Subject   to   the   Provisions,  Exceptions  to      73, 171, 188 
Coverage,  Exemption  for  Church  Plans  (166,  A-12 

House  bill.— Same  as  under  PAKTICIPATION      A-36) 
AND  COVERAGE,  items  1,  2,  and  3,  above  (except 
that  title  II  of  the  House  bill  has  a  vesting  provision 
corresponding  to  title  I,  item  2,  point  (5)). 

Senate  amendment.— -Same  as  under  PARTICIPA-      371, 388, 41 J 
TION  AND  COVERAGE,  items  1,  2,  and  3,  above.      (166> : L67, 

Staff   comment. — The    staff    comments   appear    in      [    z}?> 
PARTICIPATION  AND  COVERAGE,  items  1,  2,     A-78) 
and  3,  and  under  JURISDICTION  below. 
2.  General  Rule 

House  bill. — Title  I  and  title  II  rules  are  the  same.      T\V^\ 

(1)  Plans  must  provide  full  and  immediate  vesting       (174,  A-12) 
in  benefits  derived  from  employee  contributions. 

(2)  With  respect  to  benefits  derived  from  employer 
contributions,  plans  must  meet  one  of  three  minimum 
standards: 

(a )  graded  vesting,  under  which  the  participant 
must  be  at  least  25  percent  vested  after  5  years 
of  credited  service,  plus  5  percent  a  year  for  each 
of  the  next  5  years  of  service,  and  10  percent  a 
year  for  each  year  of  service  thereafter,  reaching 
100  percent  vesting  after  15  years  of  service; 

(b)  fully  vested  after  10  years  of  service;  or 

(c)  a  "rule  of  45"  under  which  an  employee 
with  5  or  more  years  of  covered  service  must  be 
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pagvnumbert  a£  it.ast  50  percent  vested  when  the  sum  of  his 

age  and  years  of  covered  service  total  45,  with  10 
percent  additional  vesting  for  each  year  of  service 
thereafter. 
371,373  Senate  amendment. —  (1)   Plans  must  provide  full 

(174,  A-12)      and  immediate  vesting  in  benefits  derived  from  em- 
ployee contributions. 

(2)  With  respect  to  benefits  from  employer  contri- 
butions: 

(a)  the  graded  vesting  standard  is  the  same  (ex- 
cept that  the  plan  could  require  that  3  of  the  first 
5  years  of  service  must  be  consecutive). 

(b)  The  10-year-100-percent  vesting  alternative 
is  available  only  for  plans  which  use  this  stand- 
ard on  the  date  of  enactment. 

(c)  The  "rule  of  45"  is  not  available  as  an 
alternative. 

Staff  comment. — The  conferees  may  wish  to  consider 
agreeing  to  the  rules  of  the  House  bill,  except  for  the 
"rule  of  45."  Some  would  suggest  having  the  rule  of 
45,  as  an  additional  option,  while  others  would  sug- 
gest that  two  options  are  sufficient.* 

3.  Transition  Rule 

78,  173  House  bill. — Title  I  and  title  II  rules  are  the  ?ame. 

(178,  A-14)  (1)  For  plans  in  effect  on  December  31,  1973,  there 

is  a  reduced  vesting  requirement  during  a  transition 
period.  During  the  first  year  to  which  the  bill's  vesting 
standards  apply,  the  plan  is  to  provide  at  least  50  per- 
cent of  the  vesting  required  under  the  applicable  reg- 
ular vesting  schedule.  This  50  percent  level  is  increased 
by  10  percent  a  year,  so  that  the  new  rules  would  fully 
apply  in  the  sixth  year  after  the  effective  date. 

Senate  amendment. — The  Senate  amendment  con- 
tains no  corresponding  provision. 

Staff  comment. — The  conferees  may  wish  to  consider 
agreeing  to  the  position  of  the  Senate  amendment. 

4.  Service  Credited  for  Vesting  Purposes 

79, 174  House  bill. — Title  I  and  title  II  rules  arc  the  same, 

(180,  A-16)      except  that  item  (2)  (c)  appears  only  in  title  II. 

(1)  Generally,  once  an  employee  becomes  eligible  to 
participate  in  a  pension  plan,  all  his  years  of  service 
with  an  employer  (including  preparticipation  service, 
and  service  performed  before  the  effective  date  of  the 
Act)  are  to  be  taken  into  account  for  purposes  of  de- 
termining his  place  on  the  vesting  schedule. 

(2)  However,  the  plan  may  ignore 

(a)  periods  for  which  the  employee  declined  to 
make  mandatory  contributions ; 

(b)  periods  for  which  the  employer  did  not 
maintain  the  plan ; 


•There  was  not  full  staff  agreement  on  this  point.  Some  would  suggest  that  If  there  are 
to  be  only  two  options,  the  rule  of  45  Is  preferable  to  10  year  100-percent  vesting. 
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(c)  service  before  age  25  (under  title  II,  but        Page  numbers 
not  under  title  I)  ; 

(d)  seasonal  or  part-time  service  that  is  not 
taken  into  account  under  the  "year  of  service" 
rules; 

(e)  service  broken  by  periods  of  suspension  of 
employment  to  the  extent  allowed  under  the  rules 
on  breaks  in  service  (discussed  above)  under 
PARTICIPATION,  (item  8,  above) ; 

(f)  service  before  January  1,  1969,  unless  the 
employee  has  at  least  5  years  of  service  after  De- 
cember 31, 1968. 

Senate  amend?nent. —  372, 374 

(1)  Same  as  House  bill.  (180,A-16) 

(2)  (a)  no  corresponding  provision ; 

(b)  same  as  House  bill ; 

(c)  service  more  than  5  years  before  participa- 
tion may  be  ignored  unless  the  employee  made 
contributions  under  the  plan  or  the  employer 
made  contributions  on  behalf  of  the  employee; 

(d)  similar  to  House  rule; 

(e)  similar  to  House  rule ; 

(f)  preenactment  service,  as  such,  may  not  be 
ignored. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  consider  agreeing 
to  the  basic  House  rule. 

(2)  The  conferees  may  also  wish  to  consider  agree- 
ing to  the  following  rules : 

(a)  House  rule  permiting  an  exclusion  where 
mandatory  contributions  were  not  made; 

(b)  House  rule  permitting  an  exclusion  for  pe- 
riods that  the  plan  was  not  maintained ; 

(c)  modification  of  House  title  II  rule,  to  per- 
mit an  exclusion  for  service  performed  before 
age  22; 

(d)  permitting  exclusion  of  seasonal  or  part- 
time  service  not  taken  into  account  under  "year 
of  service"  rules ; 

(e)  permitting  exclusion  of  service  broken  by 
periods  of  suspension  of  employment,  to  the  ex- 
tent allowed  under  "breaks  in  service"  rules ;  and 

(f)  modification  of  House  rule,  to  permit  ex- 
clusion of  service  before  January  1,  1971,  unless 
the  employee  has  at  least  3  years  of  service  after 
December  31, 1970. 

5.  Yea?"  of  Service  Defined 

House  bill. — Title  I  and  title  II  rules  are  the  same.     90,  97, 175, 
(1)    For  purposes  of  determining  an  employee's     181 
place  on  the  vesting  schedule,  the  term  "year  of  serv-      (201,214, 
ice"  has  the  same  meaning  it  has  under  the  participa-      A-17  A-26) 
tion  requirements.   (See  above,  PARTICIPATION, 
items  6, 7,  and  8.) 

33-094—74 3 
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Page  numbers  (2)  For  purposes  of  determining  the  employee's  ac- 

crued benefit,  a  plan  may  use  any  reasonable  definition 
of  year  of  service  that  is  consistently  applied,  so  long 
as  the  plan  meets  the  antidiscrimination  requirements 
of  the  law. 
372  Senate  amendment. — "Year  of  service"  is  to  be  de- 

(214,  A-17)  fined  under  regulations  prescribed  by  the  Secretary 
of  Treasury  (after  consultation  with  the  Department 
of  Labor)  for  years  ending  before  January  1,  1982. 
Thereafter,  "year  of  service"  is  to  be  defined  as  any 
year  where  the  employee  has  more  than  5  months  of 
service  with  at  least  80  hours  of  work  each  month. 

Staff  comment. — The  staff  comment  on  this  issue 
appears  alx>ve  under  PARTICIPATION,  item  6. 

6.  Benefits  Accrued  in  the  Past 

79,174  House   hill. — Generally,   the   vesting   requirements 

(180,  A-16)  of  the  bill  are  to  apply  to  all  accrued  benefits,  includ- 
ing those  which  accrued  before  the  effective  date  of 
the  provision.  (See,  however,  item  4  (point  (2)(f)), 
above,  relating  to  pre-1969  service  in  the  case  of  em- 
ployees who  subsequently  left  employment.) 

374  Senate  amendment. — The  rule  is  the  same  (except  as 

(180, A-16)        to  the  pre- 1909  service  rule). 

Staff  comment. — The  conferees  may  wish  to  clarify 
whether  a  plan  should  be  required  to  accrue  benefits 
for  service  prior  to  the  effective  date,  even  though  it 
had  no  accrual  formula  for  this  period. 

7.  Predecessor  Employers 

215  House  bill. — Title  II  provides  that  service  with  the 

(A-72)  predecessor  of  the  employer  can  be  counted  for  pur- 

poses of  the  vesting  schedule,  to  the  extent  provided 
in  regulations. 

372,373,375  Senate  amendment. — The  rules  are  essentially  the 

(A-72)  same. 

Staff  comment.— Sec  PAPvTICIPATIOX,  item  11. 

8.  Multiemployer  Plans 

19,  213,  218  House  bill. — Title  II  provides  that  in  the  case  of  a 

(42,  A-69,         qualified  multiemployer  plan,  the  vesting  requirements 
A-80)  of  the  bill  are  to  be  applied  as  if  all  employers  who  are 

parties  to  the  plan  are  a  single  employer. 
441,  627  Senate  amendment. — The  rules  are  essentially  the 

(42,  A-69,         same. 

A-80)  Staff  comment. — While  the  House  and  Senate  rules 

are  essentially  the  same,  the  House  rule  may  lie  pre- 
ferred from  a  technical  standpoint. 

0.  Permitted  Forfeitures  of  Vested  Rights 
12,  173  House  bill. — Title  I  and  title  II  rules  are  the  same. 

(21,  A-15)         except  with  respect  to  items  (2)  and  (3). 

(1)  Plans  are  permitted  to  provide  that  nonforfeit- 
able benefits  attributable  to  employer  contributions 
nevertheless  may  be  forfeited,  but  only  in  the  event  of 


25-028  O  -  76  -  108  (Vol.  m) 
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the  employee's  death  (unless  a  "joint  and  survivor"        Page  number* 
annuity  is  to  be  provided). 

(2)  An  employee's  rights  to  benefits  derived  from      80,  241 
employer  contributions  may  not  be  forfeited  on  ac-      (184,A-112) 
count  of  the  employee  withdrawing  his  mandatory 
contributions.  (Title  I  forbids  forfeitures  on  account 

of  withdrawals  whether  or  not  the  benefits  have 
vested;  title  II  forbids  such  forfeitures  only  if  they 
have  vested.) 

(3)  A  plan  is  permitted  to  suspend  payment  of     12,  173 
benefits  while  the  participant  has  resumed  working      (21,A-15) 
for  the  employer,  or  in  the  same  industry  in  the  case 

of  a  multiemployer  plan.  (Under  title  I,  but  not  title 
II,  the  multiemployer  plan  rule  is  limited  to  employ- 
ment resumed  before  normal  retirement  age.) 

(4)  Vested  rights  may  be  "cashed  out"  in  a  lump-      80,  176 
sum  distribution  if  the  value  of  the  nonforfeitable      (181,A-19) 
benefit  is  less  than  $1,750,  or  if  the  employee  consents. 

(5)  With  the  permission  of  the  Secretary  of  Labor,      12,  144,  173, 
and  in  order  to  prevent  termination  of  the  plan  or  a      199 
substantial  curtailment  of  benefits,  a  retroactive  plan      (21,  341, 
amendment  may  provide  for  divestiture  of  otherwise      A-15,  A-51) 
vested  rights. 

/Senate  amendment. — Plans  arc  permitted  to  provide      488 
that  all  nonforfeitable  benefits  attributable  to  em-      (21) 
pi  oyer  contributions  nevertheless  may  be  forfeited, 
but  only — 

(1)  In  the  event  of  the  employee's  death  (unless  a      371 
joint  and  survivor  annuity  is  to  be  provided) ;  or  (A-15) 

(2)  If  the  employee  withdraws  any  part  of  his  own      381 
mandatory  contributions  to  the  plan.  (184,  A-112) 

(3),  (4),  (5)  No  corresponding  provisions. 
/Staff  comment. — 

(1)  The  House  and  Senate  rules  are  essentially  the 
same  with  respect  to  forfeitures  in  the  event  of  death. 

(2)  On  the  one  hand,  it  may  be  argued  that  plans 
must  be  permitted  to  penalize  employees  who  with- 
draw mandatory  contributions,  for  otherwise  em- 
ployees would  find  it  too  easy  to  dissipate  currently 
what  was  intended  to  be  for  their  retirement  years.  On 
the  other  hand,  it  may  be  argued  that  that  is  not  a  good 
reason  for  permitting  forfeiture  of  vested  benefits, 
because  employers  who  wish  to  prevent  current  dis- 
sipation of  retirement  funds  may  do  so  by  forbidding 
withdrawal  of  employee  contributions  since  those  em- 
ployee contributions,  too,  were  originally  committed 
for  retirement  income  purposes.  One  possible  resolu- 
tion might  be  to  permit  forfeitures  proportional  to  the 
employee's  withdrawal  (i.e.,  if  the  employee  with- 
draws half  of  the  employee's  own  contributions,  then 
there  could  be  a  forfeiture  of  half  of  benefits  attrib- 
utable to  the  employer's  contributions).  Another 
alternative  might  be  to  forbid  forfeitures  of  vested 
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rtigc  number*  benefits  on  account  of  withdrawals,  but  only  as  to  bene- 
fits that  have  become  vested  after  the  effective  date  of 
this  provision.  (See  also  item  15  (point  (2) )  (Class 
Year  Plans),be\o\\.) 

(3)  With  respect  to  suspension  of  benefits  when  em- 
ployment is  resumed,  the  conferees  may  wish  to  con- 
sider allowing  a  single  employer  or  a  multiemployer 
plan  to  suspend  benefits  where  the  retired  employee 
has  resumed  employment  with  that  employer  (or,  in 
the  case  of  a  multiemployer  plan,  the  retiree  has  re- 
sumed employment  in  the  industry)  before  age  65. 
However,  where  employment  is  resumed  after  age  65, 
the  conferees  may  wish  to  consider  forbidding  a  sus- 
pension of  benefits,  except  where  the  employee  agrees 
to  the  suspension,  participates  in  the  employer's  plan, 
and  accrues  additional  benefits  under  the  pian. 

(4)  The  conferees  may  wish  to  consider  modifying 
the  rule  of  the  House  bill  with  respect  to  cashing  out 
vested  rights.  The  involuntary  cashing  out  (i.e.,  with- 
out the  employee's  consent)  might  be  permitted  under 
regulations,  where  the  present  value  of  the  benefits 
was  so  small  that  the  plan  should  be  permitted  to  avoid 
the  administrative  costs  involved  in  preserving  the 
right  to  deferred  benefits.  However,  the  regulations 
would  not  be  permitted  to  authorize  involuntary  cash- 
ing out  if  the  current  value  of  the  benefits  exceeded 
i^l.750.  Also,  the  conferees  might  wish  to  make  clear 
that  such  a  provision  should  not  be  construed  as  an  en- 
dorsement of  the  cashing  out  of  retirement  benefits. 
Further,  the  conferees  may  wish  to  consider  clarify- 
ing in  the  legislative  history  that  a  labor  union  may 
bargain  for  a  lower  maximum  cash-out  provision 
than  that  which  might  be  permitted  under  the  regu- 
lations. 

(5)  The  conferees  may  wish  to  agree  to  the  position 
of  the  Senate  amendment  and  not  allow  retroactive 
decreases  in  vested  rights. 

10.  Accrued  Benefit 
14,  18,  86,  House  bill. — Title  I  and  title  II  rules  are  the  same. 

175,  178  (1)  The  term  ''accrued  benefit"  refers  to  pension  or 

(26,  39,  197,     retirement  benefits  and  does  not  apply  to  certain  an- 
A-18,  A-22)      ciliary  benefits,  such  as  medical  or  life  insurance. 

(2)  In  the  case  of  a  retirement  plan  other  than  a 
defined  benefit  plan,  the  accrued  benefit  is  to  be  the 
balance,  in  the  employee's  plan  account. 

(:>)  In  the  case  of  a  defined  benefit  plan,  the  accrued 
benefit  is  to  be  determined  under  the  plan,  subject  to 
certain  requirements.  Normal  retirement  age  is  gen- 
erally to  be  the  age  specified  in  the  plan,  but  not  later 
than  age  65,  or  the  tenth  anniversary  of  the  time  the 
participant  commenced  participation. 
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(4)  Each  defined  benefit  plan  is  to  be  required  to       Page  numbers 
satisfy  one  of  the  following  two  accrued  benefit  tests : 

(a)  the  accrual  rate  for  any  year  for  each  par- 
ticipant is  no  more  than  133*£  percent  of  that 
participant's  accrual  rate  for  any  other  year, 
however,  greater  accrual  rates  are  permitted  for 
the  first  10  years  of  participation ;  this  alternative 
may  be  used  only  by  plans  which  continue  to  ac- 
crue benefits  during  participation,  at  least  until 
early  retirement) ;  or 

(b)  for  any  year  each  participant  accrues  not 
less  than  3  percent  of  the  maximum  benefit  to 
which  he  would  be  entitled  if  he  commenced  par- 
ticipation at  the  earliest  possible  entry  age  under 
the  plan  and  served  until  age  65  (or  the  earlier 
normal  retirement  date  under  the  plan). 

These  rules  are  to  be  applied  without  regard  to  sub- 
sidized early  retirement  benefits  and  without  regard 
to  social  security  supplements. 

(5)  In  the  case  of  a  defined  benefit  plan  funded 
through  an  insurance  contract,  the  accrued  benefit  is 
to  be  the  annuity  which  might  be  purchased  by  the 
cash  surrender  value  of  the  policy. 

(6)  Notwithstanding  the  above  rules,  the  Internal 
Revenue  Service  is  directed  to  take  account  of  the  rates 
of  accruals,  as  well  as  vesting  schedules  in  determining 
whether  there  is  a  prohibited  discrimination. 

/Senate  amendment. — (1)  The  term  "accrued  ben-      374,498 
efit"  refers  to  the  pension  or  retirement  benefits  and      (26,  197,  A- 
does  not  apply  to  certain  ancillary  benefits,  such  as      18,  A-22) 
medical  or  life  insurance. 

(2)  In  the  case  of  any  retirement  plan  other  than  a 
defined  benefit  pension  plan,  the  employee's  accrued 
benefit  is  the  balance  in  his  plan  account.    :,.y., 

(3)  In  the  case  of  a  defined  benefit  pension  plaftythc 
minimum  accrued  benefit  is  to  be  a  fraction  of  the 
amount  the  employee  would  receive  at  normal  retire- 
ment age,  under  the  plan  as  in  effect  at  the  time  for 
which  the  accrued  benefit  is  to  be  determined.  Normal 
retirement  age  is  to  be  defined  by  regulations  and 
Avould  generally  be  that  age  between  55  and  65  at  which 
the  retirement  benefit  has  the  greatest  actuarial  value. 

(4)  For  purposes  of  determining  the  accrued  benefit, 
the  retirement  benefit  is  to  be  computed  as  though  the 
employee  continued  to  earn  the  same  rate  of  compen- 
sation annually  that  he  had  earned  during  the  years 
which  would  have  been  taken  into  account  under  the 
plan,  had  the  employee  retired  on  the  date  in  question. 
This  amount  is  then  to  be  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee's  total  years  of 
active  participation  in  the  plan  up  to  the  date  when 
the  computation  is  being  made  and  the  denominator 
of  which  is  the  total  number  of  years  of  active  partici- 
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Page  number*  pation  he  would  have  had  if  he  continued  his  employ- 
ment until  normal  retirement  age.  For  purposes  of 
this  calculation,  ancillary  benefits,  such  as  medical  in- 
surance or  life  insurance,  would  not  he  considered,  hut 
the  value  of  the  right  to  receive  early  retirement  bene- 
fits or  social  security  supplements  would  be  taken  into 
account. 

(5)  In  the  case  of  a  defined  benefit  pension  plan 
funded  through  an  insurance  contract,  the  accrued 
benefit  is  to  be  the  annuity  which  might  be  purchased 
by  the  cash  surrender  value  of  the  policy. 

Staff  comment. — The  conferees  may  wish  to  consider 
agreeing  to  a  combination  of  the  House  bill  and  Sen- 
ate amendment  rules  in  this  area. 

(1)  The  House  and  Senate  rules  arc  the  same  in 
excluding  ancillary  benefits,  such  as  medical  or  life 
insurance  from  the  definition  of  accrued  benefits. 

(2)  The  House  and  Senate  rules  are  the  same  in 
the  case  of  a  retirement  plan  other  than  a  defined  bene- 
fit plan. 

(3)  The  conferees  may  wish  to  consider  adopting  the 
House  rule  with  respect  to  the  definition  of  normal 
retirement  age. 

(4)  The  conferees  may  wish  to  require  each  plan  to 
satisfy  any  of  the  following  three  accrued  benefit  tests : 

(a)  the  133%  percent  rule  (with  no  prohibition 
on  front  loading)  ; 

(b)  the  3-percent  rule  on  a  cumulative  basis 
(which  permits  front  loading)  ;  or 

(c)  the  Senate  rule,  modified  to  use  the  House 
definition  of  "normal  retirement  age,"  and  applied 
only  to  the  benefit  payable  at  or  after  normal 
retirement  age  (i.e.,  it  would  not  take  account  of 
subsidized  early  retirement  and  social  security 
supplements). 

(d)  None  of  the  above  would  require  an  accrual 
with  respect  to  the  first  year  of  participation.  This 
is  provided  by  agreeing  to  a  rule  that,  for  pur- 
poses of  benefit  accrual,  a  plan  could  require  two 
continuous  years  of  service,  with  at  least  1,000 
hours  of  service  in  each  of  those  years.* 

(5)  The  House  and  Senate  rules  are  essentially  the 
same  with  respect  to  a  defined  benefit  plan  funded 
through  an  insurance  contract. 

(6)  The  conferees  may  wish  to  consider  agreeing  to 
the  House  rule  that  the  Internal  Revenue  Service  must 
take  account  of  rates  of  accrual  in  applying  the  anti- 
discrimination rules. 

(7)  The  conferees  may  also  wish  to  consider  clari- 
fying that  an  accrued  benefit  may  not  decrease  on  ac- 
count of  increasing  age  or  service  (except  for  Social 
Security  supplements  or  their  approximate  equiva- 
lents). 


♦There  was  not  full  staff  agreement  on  tliis  point. 
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11.  ( 'kanges  in  Vesting  Schedule  Pa^  numbers 
Hows  bill.— Title  I  and  title  II  rules  are  the  same.      81,  177 

( 1 )  Jf  a  plan  changes  its  vesting  schedule,  each  per-       (185,  A-21) 
son  who  is  a  participant  in  the  plan  on  the  date  the 
amendment  is  adopted  (or  on  the  amendment's  effec- 
tive date)  must  continue  to  vest  in  his  accrued  benefits 

at  no  less  than  the  rate  at  which  he  would  have  been 
vested  under  the  pre-amendinent  vesting  schedule. 

(2)  Also,  the  plan  is  to  specify  Avhich  of  the  statu- 
tory minimum  vesting  schedules  it  is  operating  under. 

Senate  amendment. — The  Senate  amendment  con- 
tains no  comparable  provision. 
Staff  comment. — 

(1)  The  conferees  may  wish  to  consider  agreeing  to 
a  rule  that  if  a  plan  amendment  changes  the  vesting 
schedule,  any  participant  wTith  at  least  5  years  of  serv- 
ice can  elect  to  stay  under  the  preamendment  vesting 
schedule.*  (If  he  makes  no  election,  he  will  come  under 
the  newr  schedule,  but  in  on  event  is  this  to  result  in  a 
forfeiture  of  already  vested  benefits.) 

(2)  The  conferees  may  wish  to  consider  agreeing  to 
the  House  rule  that  each  plan  is  to  specify  which  of 
the  statutory  minimum  vesting  schedules  it  is  operat- 
ing- under. 

12.  Allocation  Between  Employee  and  Employer  Con- 

tributions 
House  bill. — Title  I  and  title  II  rules  are  the  same.      91, 181 

(1)  In  the  case  of  any  plan  other  than  a  defined      (205,  A-27) 
benefit  pension  plan,  the  accrued  benefit  derived  from 

the  employee's  contributions  is  the  amount  in  his  own 
separate  account.  If  employee  and  employer  contribu- 
tions were  not  accounted  for  separately,  the  employee- 
contributed  portion  of  the  total  accrued  benefit  would 
be  treated  as  the  fraction  of  the  total  which  is  the  ratio 
of  the  employee's  contributions  to  total  contributions 
(after  taking  account  of  withdrawals) . 

(2)  In  the  case  of  a  defined  benefit  pension  plan 
which  provides  an  annual  benefit  in  the  form  of  a 
single  life  annuity  commencing  at  normal  retirement 
age  (without  ancillary  benefits),  the  accrued  benefit 
derived  from  mandatory  employee  contributions2 
(which  could  never  be  in  excess  of  his  total  accrued 
benefit  under  the  plan)  would  be  treated  as  the  total 
amount  of  the  employee's  "accumulated  contributions" 
multiplied  by  the  conversion  factor  (see  point  (4)). 

(3)  In  determining  the  employee's  accumulated  con- 
tributions, interest  on  the  employee's  mandatory  con- 
tributions is  to  be  compounded  annually,  initially  at  a 
rate  of  5  percent  (beginning  with  the  first  plan  year 
subject  to  the  vesting  requirement  imposed  under  the 


♦There  was  not  full  staff  agreement  on  this  point. 

2  Voluntary  employee  contributions  are  to  be  treated  the  same  as  a  separate  account. 
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rage  number*  retirement  age.  In  addition,  any  interest  accumulated 
on  the  employee's  contributions  in  accordance  with  the 
plan  prior  to  the  date  when  the  vesting  provisions  of 
the  bill  first  applied  to  that  plan,  is  to  be  treated  as 
part  of  the  employee's  accumulated  contributions. 

(4)  The  conversion  factor  (the  value,  at  age  65,  of 
the  right  to  receive  $1  per  year  for  life)  and  the  rate 
of  interest  on  employee  contributions  are  to  be  ad- 
justed prospectively  under  regulations  from  time  to 
time,  as  may  be  appropriate. 

(5)  Where  a  defined  benefit  plan  provides  a  bene- 
fit other  than  an  annual  benefit  in  the  form  of  a  single 
life  annuity  commencing  at  normal  retirement  age 
(without  ancillary  benefits),  or  if  the  employee's  man- 
datory contributions  are  applied  toward  some  other 
form  of  benefit,  the  accrued  benefit,  or  amount  of  ac- 
crued benefit  derived  from  employee  contributions,  is 
to  be  the  actuarial  equivalent  of  the  single  life  annuity 
(without  ancillary  benefits)  as  determined  under  reg- 
ulations. 

3< «  ^  Senate  amendment. — The  Senate  rule  is  essentially 

(205,  A-27)      the  same. 

Staff  comment. — The  conferees  may  wish  to  con- 
sider agreeing  to  the  rules,  as  outlined  above ;  and,  in 
addition,  agreeing  to  provide,  as  to  defined  benefit 
plans,  that  the  accrued  benefit  derived  from  the  em- 
ployee's contributions  could  never  be  less  than  the 
value  of  his  own  contributions  (without  interest). 

13.  Discrimination 
80, 185  House  bill. — Title  I  contains  point  (1) ;  title  II  con- 

(182,  A-32)        tains  points  (2)  and  (3). 

(1)  Title  I  provides  that  the  vesting  requirements  of 
title  I  are  not  to  be  construed  to  prohibit  plan  provi- 
sions adopted  pursuant  to  Treasury  regulations  to  pre- 
vent discrimination. 

(2)  Title  II  provides  that  the  Internal  Revenue 
Service  is  to  require  more  rapid  vesting  than  that  re- 
quired under  the  minimum  schedules,  if  (a)  there  has 
been  a  pattern  of  abuse  under  the  plan  (such  as  firing 
of  employees  before  their  accrued  benefits  vest),  or 
(b)  it  appears  that  there  have  been,  or  are  likely  to 
be,  forfeitures  or  accruals  of  benefits  under  the  plan 
which  have  the  effect  of  discriminating  in  favor  of 
officers,  shareholders,  or  highly-paid  employees. 

(3)  Title  II  also  contains  a  provision  to  make  clear 
that  the  vesting  requirements  under  the  bill  are  not  in- 
tended to  operate  to  overturn  rules  which  provide 
that,  in  the  event  of  plan  termination,  the  benefits 
under  the  plan  are  not  provided  in  a  manner  that  dis- 
criminates in  favor  of  officers,  shareholders,  or  highly- 
compensated  employees. 


5174 
21 


Page  numbers 


Senate  amendment. — 

(1)  The  amendment  specifically  provides  that  com-      380,382 
pliance  with  the  minimum  vesting-  schedules  does  not      (A-32) 
automatically  constitute  compliance  with  the  antidis- 
crimination requirements. 

(2)  The  amendment  also  contains  a  provision,  simi- 
lar to  that  of  point  (3)  in  the  House  bill,  concerning 
early  plan  termination. 

Staff  comment. — The  conferees  may  wish  to  consider 
agreeing  to  the  rules  of  the  House  bill.  In  addition,  the 
conferees  may  wish  to  consider  agreeing  to  point  (1) 
of  the  Senate  amendment. 

14-  Plan  Termination 

House  lill.— Title  I  provides  point  (2) ;  title  II  pro-     61, 186,  223 
vides  all  3  points.  (131,  A-33, 

(1)  Under  present  law,  all  accrued  benefits  in  a     A-88) 
qualified  pension  plan  must  become  fully  vested  (to 

the  extent  then  funded)  in  the  event  of  a  plan  ter- 
mination, or  the  complete  discontinuance  of  contribu- 
tions under  the  pension  plan. 

(2)  Under  the  House  bill,  (both  title  I  and  title 
II),  this  rule  will  no  longer  be  necessary  with  respect 
to  discontinued  contributions  to  plans  covered  under 
the  funding  requirements  of  the  bill,  because  the  bill 
provides  for  an  excise  tax  on  underfunding. 

(3)  However,  title  II  makes  it  clear  that  the  rule 
of  full  immediate  vesting  is  still  to  apply  in  the  case 
of  a  termination,  or  partial  termination  of  a  plan,  and 
in  the  case  of  the  discontinuance  of  contributions  to 
the  plans  which  are  not  subject  to  the  new  funding 
requirements  {e.g.,  profit-sharing  plans,  church  plans, 
and  government  plans). 

Senate  amendment. — The  Senate  amendment  pro-      382,  385 
vides  an  essentially  similar  rule.  (A-33,  A-88) 

Staff  comment. — While  the  two  sets  of  rules  are 
essentially  similar,  the  rules  of  the  House  bill  may  be 
preferred  for  technical  reasons. 

15.  Class  Year  Plans 

House  bill. — Title  I  and  title  II  rules  are  the  same.      78,  187 

(1)  The  minimum  vesting  requirements  of  the  bill      (179,  A-34) 
are  satisfied  in  the  case  of  a  class  year  plan  if  the  plan 

provides  for  100  percent  vesting  of  the  benefits  de- 
rived from  the  employer  contributions  within  five 
years  after  the  end  of  the  plan  year  for  which  the 
contributions  were  made. 

(2)  No  forfeitures  of  benefits  attributable  to  em- 
ployer contributions  are  to  be  permitted,  even  if  the 
employee  withdraws  big  own  mandatory  contributions 
to  the  plan. 


33-094—74- 
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Page  numbers 

Senate  amendment. — 

380  (1)  Same  as  the  rule  of  the  House  bill. 

(179,  A-34)  (2)   The  Senate  amendment  would  permit  forfeit- 

ure of  benefits  attributable  to  employer  contribu- 
tions, on  a  class-year-by-class-year  basis,  if  the  em- 
ployee withdraws  his  own  mandatory  contributions. 
Staff  comment. — 

(1)  The  rules  are  the  same  with  respect  to  point 

(2)  The  conferees  may  wish  to  consider  conform- 
ing their  decision  on  this  point,  with  the  decision  they 
reach  on  item  9,  point  (2)  (Permitted  Forfeitures  of 
Vested  Rights) ,  above. 

10  Recordkeeping  Requirements 
42,  189  House  bill. — Title  I  and  title  II  rules  are  essentially 

(96,  A-37)         the  same,  except  that  point  (3)  is  contained  only  in 

title  II. 

(1)  The  employer  is  to  be  required  to  keep  records 
of  each  employee's  years  of  service  and  percentage  of 
vesting,  together  with  any  additional  information  re- 
quired by  regulations  in  order  to  determine  the  em- 
ployee's benefits. 

(2)  In  the  case  of  a  multiemployer  plan,  the  em- 
ployer is  to  furnish  the  required  information  to  the 
plan  administrator. 

(3)  Under  title  II,  failure  to  maintain  or  furnish 
the  required  records  is  to  result  in  a  civil  penalty  of 
$10  for  each  employee  with  respect  to  whom  the  failure 
occurs,  unless  it  is  shown  that  the  failure  is  due  to  rea- 
sonable cause. 

360,  382  Senate  amendment. — The  Senate  rule  is  essentially 

(96,  A-37)         the  same. 

Staff  comment. — The  conferees  may  wish  to  con- 
sider agreeing  to  the  rules  as  outlined  above  and,  in 
addition,  may  wish  to  consider  clarifying  the  rules 
as  follows : 

(1)  The  employee  would  be  entitled  to  receive  a 
statement  from  the  plan  administrator  as  to  his  ac- 
crued benefit  and  vesting  status  upon  the  request  of  the 
employee,  but  not  more  often  than  once  a  year. 

(2)  In  addition,  when  there  is  an  indication  that  the 
employee  is  terminating  service  under  the  plan,  the 
information  would  be  supplied  automatically  to  the 
employee. 

(Pi)  Whenever  there  is  a  break  in  service,  the  infor- 
mation must  be  supplied  to  the  employee. 

(4)  In  addition,  the  conferees  may  wish  to  consider 
including  in  the  committee  report  a  statement  to  the 
effect  that  multiemployer  plans  should  comply  with  the 
same  rule  with  respect  to  recordkeeping  and  the  fur- 
nishing of  information  as  single  employer  plans  to 
the  extent  this  is  practical  in  light  of  the  special  prob- 
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lems  of  multiemployer  plans.   In  other  words,  the        Page  number* 
regulations  could  include  additional  requirements  re- 
quiring multiemployer  plans  to  meet  the  same  require- 
ments as  single  employer  plans  to  the  extent  this  is 
found  to  be  practical. 

17.  Variations 

House  bill. — Title  I  and  title  II  rules  are  the  same.      144,  204,  221 
except  as  described  in  point  (4)  below.  (341,  A-56, 

(1)  The  Secretary  of  Labor  may  prescribe  an  alter-      A-86) 
native  method  of  satisfying  the  vesting  schedule  and 

other  requirements  with  respect  to  participation  and 
vesting,  if  it  is  established  to  his  satisfaction  that  ap- 
plication of  the  requirements  of  the  bill  would  increase 
the  cost  of  the  plan  to  such  an  extent  that  there  would 
result  a  substantial  risk  that  the  plan  would  be  ter- 
minated, that  there  would  be  a  substantial  reduction 
in  benefits  under  the  plan  or  in  the  compensation  of 
the  employees,  or  that  the  regular  rules  of  the  bill 
would  impose  unreasonable  administrative  burdens 
in  connection  with  the  plan.  It  would  also  have  to  be 
found  that  the  application  of  these  requirements,  or 
the  discontinuance  of  the  plan,  would  be  adverse  to 
the  interests  of  the  plan  participants  in  the  aggregate. 
In  addition,  it  would  have  to  be  found  that  the  alter- 
native method  is  necessary  or  appropriate  to  carry 
out  the  purposes  of  the  bill  and  that  it  provides  ade- 
quate protection  to  the  plan's  participants  and 
beneficiaries. 

(2)  During  the  period  for  which  the  alternative 
method  is  in  effect,  no  plan  amendment  may  be  adopted 
which  increases  plan  liabilities  because  of  (a)  benefit 
increases,  (b)  changes  in  accruals,  or  (c)  changes  in 
rate  of  vesting. 

(3)  The  Secretary  may  prescribe  an  alternative 
method  only  after  giving  interested  persons  an  oppor- 
tunity for  a  hearing. 

(4)  Title  II  provides  that  the  Secretary  of  Labor 
may  grant  a  variance  only  in  the  case  of  a  multiem- 
ployer plan,  only  with  respect  to  the  requirements  of 
the  vesting  schedule  and  the  minimum  standards  re- 
garding accrued  benefits,  only  if  all  plan  participants 
and  other  interested  persons  have  received  notice,  and 
only  if  the  Secretary  of  the  Treasury  has  been  notified 
of  the  hearing. 

Senate  amendment. — The  Senate  amendment  con-  386 
tains  no  comparable  provision,  but  would  permit  the  (381,  A-86) 
Secretary  of  Labor  to  postpone  the  otherwise  appli- 
cable effective  date  of  the  vesting  provisions  for  a  pe- 
riod of  up  to  6  years,  if  he  finds  that  implementation  of 
the  vesting  requirements  will  impose  "substantial  eco- 
nomic hardship"  on  the  plan. 

Staff  comment. — The  conferees  may  wish  to  consider 
agreeing  to  the  following  rules  in  this  area : 
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Page  numbers  (1)  a.    variance    would    be    available    for    plans 

(whether    or   not    they    are    multiemployer    plans) 
which  were  in  existence  on  January  1,  1974. 

(2)  A  variance  would  be  available  only  with  re- 
spect to  the  requirements  of  the  vesting  schedule.  (Sep- 
arate rules  would  be  provided  as  to  funding.) 

(3)  A  variance  would  be  available  only  if  it  were 
found  that : 

(a)  application  of  the  regular  rules  of  the  bill 
would  increase  the  cost  of  the  plan  to  such  an  ex- 
tent that  there  would  result  a  substantial  risk  that 
the  plan  would  be  terminated,  or  there  would  be  a 
substantial  reduction  in  benefits  under  the  plan 
or  in  the  compensation  of  the  employees ; 

(b)  that  the  application  of  the  vesting  schedule 
requirements,  or  discontinuance  of  the  plan,  would 
be  adverse  to  the  interests  of  plan  participants  in 
the  aggregate ;  and  that 

(c)  the  needed  results  could  not  be  obtained  by 
waivers  or  extensions  of  time  under  the  funding 
standards. 

(4)  No  plan  could  receive  a  variance  unless  it  is  ap- 
plied within  2  years  after  the  date  of  enactment. 

(5)  The  variance  would  be  granted  for  an  initial 
period  of  4  years.  Plans  could  receive  one  additional 
4-year  variance,  if  the  additional  variance  was  applied 
for  at  least  one  year  before  expiration  of  the  initial 
variance. 

(6)  During  the  period  when  a  variance  was  in  effect, 
there  could  be  no  plan  amendment  which  would  have 
the  effect  of  increasing  plan  liabilities  because  of  (a) 
benefit  increases,  (b)  changes  in  accruals,  or  (c) 
changes  in  rate  of  vesting. 

IS.  Joint  and  Survivor  Annuities 

84,  235  House  bill. — Title  I  and  title  II  rules  are  the  same. 

(194,  A-104)  (1)  Where  the  plan  provides  for  a  retirement  ben- 

efit in  the  form  of  an  annuity,  and  the  participant  has 
been  married  for  a  five-year  period  ending  on  the  an- 
nuity starting  date,  the  plan  must  provide  for  a  joint 
and  survivor  annuity,  unless  the  participant  elects 
otherwise. 

(2)  The  survivor  annuity  must  be  not  less  than  half 
of  the  annuity  payable  to  the  participant  during  the 
joint  lives  of  the  participant  and  his  spouse. 

(3)  The  survivor  annuity  is  required  to  be  payable 
if  the  participant  has  reached  the  earliest  age  which 
retirement  is  permitted  under  the  plan  (whether  or 
not  the  participant  has  actually  retired)  and  the  par- 
ticipant and  his  spouse  had  been  married  throughout 
the  five-year  period  ending  on  the  date  of  the  partic- 
ipant's death. 

(4)  The  plan  may  provide  that  the  participant  lias 
a  reasonable  period  (as  prescribed  by  regulations)  be- 
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fore  the  annuity  starting  date  during  which  he  may      Pa<>*  number* 

elect  in  writing  not  to  take  the  joint  and  survivor 

annuity. 

(5)  The  plan  may  provide  that  such  an  election,  or 
any  revocation  of  such  an  election,  would  not  become 
effective  if  the  participant  dies  within  some  period  of 
time  (not  in  excess  of  2  years)  of  such  election  or 
revocation. 

Senate  amendment. — 

(1)  Essentially  similar  to  House  rule,  except  that 
there  is  no  5-year  marriage  requirement. 

(2 )  Essentially  similar  to  House  rule. 

(3)  No  corresponding  provision. 

(4)  The  participant  may  elect  in  writing,  within 
2  years  of  normal  retirement  age  (or,  if  earlier,  first 
payment  of  regular  retirement  benefits)  not  to  have 
the  benefit  paid  in  the  form  of  a  joint  survivor  annuity. 

(5)  No  corresponding  provision. 
Staff  comment. — 

(1)  The  conferees  may  wish  to  consider  agreeing 
to  point  (1)  of  the  House  bill  except  that  the  5-year 
marriage  requirement  might  be  reduced  to  a  one-year 
requirement. 

(2),  (4),  (5)  The  conferees  may  wish  to  consider 
agreeing  to  the  rules  of  the  House  bill  as  to  points  (2) , 
(4),  and  (5). 

(3)  The  House  bill  may  be  regarded  as  requiring  a 
preretirement  death  benefit  beyond  the  appropriate 
scope  of  the  bill.  On  the  other  hand,  the  Senate  amend- 
ment may  be  regarded  as  discriminating  against  the 
spouse  of  the  participant  who  remains  in  the  plan 
after  early  retirement  age,  in  effect,  establishing  a  gov- 
ernmental policy  of  favoring  early  retirement.  If  the 
conferees  prefer  the  House  approach,  they  may  wish 
to  permit  participants  to  make  one  choice  as  to  pre- 
retirement (e.g.,  electing  out,  if  the  employer  provides 
generous  preretirement  life  insurance)  and  another 
choice  as  to  postretirement  annuities. 

19.  Alienation 

House  bill. — Title  I  and  title  II  rules  are  the  same.  59, 239 
Generally,  the  plan  must  provide  that  benefits  may  (127,A-109) 
not  be  assigned  or  alienated.  However,  a  plan  will 
be  permitted  to  provide  for  a  voluntary  revocable  as- 
signment (not  to  exceed  10  percent  of  any  benefit 
payment)  and  vested  benefits  may  be  used  as  collateral 
for  reasonable  loans  from  the  plans  where  fiduciary 
requirements  of  the  law  are  not  violated. 

Senate  amendment. — An  employee's  accrued  bene-     417 
fits,  once  vested,  cannot  be  assigned  or  alienated.  (127,  A-109) 

Staff  comment. — The  conferees  may  wish  to  con- 
sider agreeing  to  the  House  rule,  except  that  no  aliena- 
tion would  be  permitted  until  the  benefit  is  in  pay 
status ;  thereafter  the  10-percent  rule  would  apply. 
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page  number*  The  conferees  also  may  wish  to  consider  providing 

that  any  such  alienation  is  not  to  be  made  for  the 
purpose  of  defraying  plan  administration  costs. 

20.  Social  Security  Benefits  of  Terminated  Partici- 
pants 

83,240  House  hill. — Title  T  and  title  II  rules  are  the  same. 

(192,  A-lll)  (1)   The  provisions  codify  current  administration 

practice  which  provides  that  qualified  plans  may  not 
use  increases  in  social  security  benefit  levels  to  reduce 
employee  plan  benefits  that  are  already  in  pay  status. 
(2)  A  similar  protection  is  also  extended  against 
reductions  in  plan  benefits  where  social  security  benefit 
levels  are  increased,  where  the  individuals  concerned 
are  separated  from  service  prior  to  retirement  and 
have  vested  rights  to  deferred  benefits. 

Senate  amendment. — The  Senate  amendment  con- 
tains no  comparable  provisions. 

Staff  comment. — The  conferees  may  wish  to  con- 
sider agreeing  to  the  rules  of  the  House  bill. 

21.  Payment  of  Benefits 

82,  239  House  bill.— Title  I  contains  point  (1)  below.  Title 

(191,  A-110)      II  contains  point  (2). 

(1)  Title  I  provides  that  in  the  case  of  a  partici- 
pant who  has  terminated  his  service  under  the  plan 
payment  of  benefits  must  begin  at  the  earlier  of  the 
following  dates : 

(a)  the  date  when  a  non-terminated  partici- 
pant with  the  same  amount  of  credited  service 
could  have  exercised  any  unrestricted  option 
under  the  plan  to  receive  regular  retirement  bene- 
fits ;  or 

(b)  age  65. 

(2)  Title  II  requires  that  a  qualified  plan  is  gen- 
erally required  to  commence  benefit  payments  (unless 
the  participant  otherwise  elects)  not  later  than  the 
sixtieth  day  after  the  close  of  the  plan  year  in  which 
the  latest  of  the  following  events  occurs : 

(aj  the  participant  attains  age  65 ; 

(b)  ten  years  have  elapsed  from  the  time  the 
participant  commenced  participation  in  the  plan; 
or 

(c)  the  participant  terminates  his  service  with 
his  employer. 

4g9  Senate  amendment. — A  plan  is  required  to  begin  the 

(A_H0)  payment  of  benefits  within  30  days  after  the  partici- 

^  pant  attains  age  65  or  completes  ten  years  of  participa- 

tion in  the  plan  (which  occurs  later) . 

Staff  comment. — The  conferees  may  wish  to  con- 
sider agreeing  to  the  rules  of  title  II  of  the  House  bill 
with  a  clarification  that  if  the  normal  retirement  age 
under  the  plan  is  less  than  age  65,  then  the  normal 
retirement  age  will  be  substituted  for  the  requirement 
of  point  (2)  (a)  above. 
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22.  Comparability  of  Plans  Having  Different  Vesting 
Provisions  Under  the  Antidiscrimination  Rules 

House  bill. — Title  II  provides  that  highly  mobile 
employees,  such  as  engineers,  are  permitted  to  trade  off 
high  benefits  which  might  be  available  under  one  re- 
tirement plan  of  their  employer  for  their  right  to 
participate  in  another  plan  with  lower  benefits,  but 
more  rapid  vesting. 

Senate  amendment. — The  Senate  provision  is  the 
same. 

Staff  comment. — No  difference  in  provisions. 

23.  Protection  of  Pension  Rights  Under  Government 

Contracts 
House  bill. — Title  II  provides  the  following  rules. 

(1)  The  Secretary  of  Labor  is  directed  to  undertake 
a  study  of  steps  which  could  be  taken  to  ensure  that 
professional,  scientific,  technical,  and  other  personnel 
employed  under  Federal  contracts  are  protected 
against  loss  of  their  pensions  resulting  from  job  trans- 
fers or  loss  of  emplo3'ment. 

(2)  The  Secretary  of  Labor  is  to  report  to  Congress 
on  this  subject  within  two  years  after  the  date  of 
enactment  and  shall,  if  feasible,  develop  recommenda- 
tions for  Federal  procurement  regulations  to  safe- 
guard pension  rights  in  the  situation  within  one  year 
after  filing  his  report. 

(3)  These  regulations  are  to  become  effective  unless 
either  House  of  Congress  adopts  a  resolution  of  dis- 
approval within  90  days  after  the  proposed  regula- 
tions are  submitted  to  the  Congress,  by  the  Secretary 
of  Labor.  Any  such  disapproval  is  to  be  referred  to 
the  Labor  Committee  of  the  relevant  House. 

Senate  amendment. — 

(1)  The  Senate  provision  is  generally  similar  in 
requiring  a  study  of  this  situation. 

(2)  However,  the  Senate  provision  does  not  provide 
for  a  report  to  Congress,  but  would  require  the  Secre- 
tary of  Labor  to  publish  recommendations  for  protec- 
tive regulations,  which  are  to  be  published  in  the  Fed- 
eral Register  within  6  months  after  enactment. 

(3)  These  regulations  are  to  be  adopted  by  each 
Federal  department  and  agency,  unless  the  head  of 
such  department  or  agency  has  substantial  grounds 
for  disapproving  the  regulations  in  the  case  of  his 
department. 

Staff  comment. — The  conferees  may  wish  to  consider 
agreeing  to  the  rules  of  the  House  bill  with  point  (3) 
modified  as  follows : 

(a)  allow  each  House  of  Congress  120  days,  in- 
stead of  00  days  to  adopt  disapproval  resolution; 

(b)  refer  such  resolutions  to  both  the  Labor 
committees  and  the  Tax  committees,  with  each 
committee  having  jurisdiction  to  report  to  the 
relevant  House. 
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Page  number,        g£  Union-Sponsored  Plans 

74, 188  House  bill. — Title  I  and  title  II  rules  are  the  same. 

(168,  A-36)  Union-sponsored  plans  which  do  not,  at  any  time 

after  enactment,  provide  for  employer  contributions 

are  exempted  from  the  vesting  requirements  of  the 

bill. 

Senate  amendment. — The  amendment  contains  no 
comparable  provision. 

Staff  comment. — The  conferees  may  wish  to  con- 
sider agreeing  to  the  rule  of  the  House  bill. 

25.  Excise  Tax  on  Failure  To  Provide  Vesting 

405  House  bill. — Title  I  and  title  II  make  no  provision 

( A-40)  for  an  excise  tax  on  failure  to  provide  vesting. 

Senate  amendment. —  (1)  The  Senate  amendment 
provides  for  the  imposition  of  an  excise  tax  on  the  em- 
ployer in  cases  where  the  employer  is  not  complying 
with  the  vesting  provisions  in  practice,  even  though 
the  plan  contains  a  vesting  schedule  which  is  consist- 
ent with  the  requirements  of  the  bill. 

(2)  Initially,  the  tax  would  equal  5  percent  of  the 
accumulated  vesting  deficiencies. 

(3)  However,  this  tax  could  go  to  100  percent  of  the 
amount  of  the  deficiencies  if  the  offense  were  not 
corrected. 

Staff  comment. — The  conferees  may  wish  to  con- 
sider agreeing  to  the  approach  of  the  House  bill. 

26.  Effective  Dates 

97,  233  House  bill, — Title  I  and  title  II  both  provide  the 

(216,  A-99)        same  effective  date  for  the  vesting  provisions  as  is  pro- 
vided for  requirements  with  repect  to  participation 
and  coverage. 
386  Senate  amendment. —  (1)  The  provisions  generally 

(216,  A-100)      are  to  apply  to  plan  years  beginning  after  the  date  of 
enactment. 

(2)  However,  in  the  case  of  a  plan  already  in  exist- 
ence on  the  date  of  enactment,  the  provisions  will  take 
effect  for  plan  years  beginning  after  December  31, 
1975. 

(3)  "Where  a  plan  is  subject  to  a  collective  bargain- 
ing agreement,  if  the  Secretary  of  Labor  should  find 
that  implementation  of  the  vesting  requirement 
would  impose  substantial  economic  hardship  on  the 
plan,  he  may  require  that  the  effective  date  be  post- 
poned for  a  period  of  up  to  six  years. 

(4)  The  provisions  apply  to  government  plans  and 
plan  years  beginning  after  December  31, 1980. 

Staff  comment. —  (1)  Generallv,  the  staff  comments 
in  this  area  appear  under  PARTICIPATION  AND 
COVERAGE,  Effective  dates,  above. 

(2)  If  the  conferees  decide  that  government  plans 
will  not  be  covered  under  the  participation  and  vest- 
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ing  requirements,  there  will,  of  course,  be  no  need  for       Paoe  »«»»&«■• 
a  delayed  effective  date  with  respect  to  such  plans. 

FUNDING 

1.  Plans  Subject  to  the  Provisions  ' 
House  bill.—  .  98, 191 

(1)  Under  title  I  the  new  minimum  funding  rules     (219,  A-42) 
are  to  be  administered  by  the  Secretary  of  Labor.  The 

funding  rules  of  title  I  apply  to  plans  established  or 
maintained  by  employer  or  employee  organizations  en- 
gaged in  or  affecting  interstate  commerce. 

(2)  Under  title  II,  the  new  minimum  funding  rules 
also  are  to  be  administered  by  the  Secretary  of  the 
Treasury.  The  funding  rules  of  title  II  are  to  apply  to 
pension,  annuity,  and  bond  purchase  plans  that  are 
qualified  or  were  determined  by  the  Internal  Revenue 
Service  to  be  qualified. 

Senate  amendment. — The  new  funding  rules  are  to  390,  419 
be  administered  only  by  the  Secretary  of  the  Treasury  (219,  A.-A2) 
and  are  to  apply  to  pension  and  annuity  plans  which 
are  qualified  or  which  were  determined  by  the  Internal 
Revenue  Service  to  be  qualified.  In  addition,  the  Sen- 
ate amendment  generally  prohibits  a  person  engaged 
in  a  business  that  affects  interstate  commerce  from 
having  a  nonqualified  plan. 

Staff  comment. — This  is  a  jurisdictional  matter  dis- 
cussed below. 

&  Exceptions  to  Coverage 

House  bill. — Title  I  of  the  House  bill  exempts  the     99,  112 
following  plans  from  the  new  funding  rules:  (220) 

(1)  Governmental  plans,  including  plans  financed 
by  contributions  required  under  the  Railroad  Retire- 
ment Act. 

(2)  Church  plans  which  do  not  elect  coverage. 

(3)  Nbn-U.S.  plans  primarily  for  nonresident 
aliens. 

(4)  Unfunded  plans  maintained  by  the  employer 
primarily  to  provide  deferred  compensation  for  select 
management  or  highly-compensated  employees. 

(5)  Plans  which  have  not  provided  for  employer 
contributions  after  the  date  of  enactment. 

(6)  Profit-sharing,  savings,  or  other  individual  ac- 
count plans. 

(7)  Plans  funded  exclusively  by  the  purchase  of 
individual  qualified  insurance  contracts. 

(8)  Supplementary  plans. 

(9)  Plans  exclusively  for  a  sole  proprietor  or  ex- 
clusively for  partners,  all  of  whom  own  more  than 
10  percent  of  the  capital  or  profits  interest  in  the 
partnership. 

(10)  Plans  established  by  fraternal  societies  or 
other  organizations  described  in  section  501(c)  (8)  or 
(9)  of  the  Internal  Revenue  Code. 
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204  Title  II  of  the  House  bill  exempts  the  following 

(A-59)  plans  from  the  new  funding  rules: 

(1)  Government  plans  (including  Kail  road  Retire- 
ment Act  plans)  are  excluded  if  they  meet  the  require- 
ments of  present  law. 

(2)  Church  plans  arc  excluded  if  they  meet  the  re- 
quirements of  present  law. 

(3)  Non-U.S.  plans  primarily  for  nonresident 
aliens  are  excluded  only  to  the  extent  they  are  non- 
qualified plans. 

(4)  Unfunded  plans  generally  are  excluded  as  non- 
qualified plans. 

(5)  Same  as  title  I. 

(6)  Profit-sharing  and  stock  bonus  plans  are  ex- 
cluded as  under  title  I  (however,  money  purchase  pen- 
sion plans  are  not  excluded). 

(7)  Same  as  title  I. 

(8)  No  analogous  exclusion. 

(9)  No  analogous  exclusion. 

(10)  No  analogous  exclusion. 
400                      Senate  amendment. — The  Senate  amendment  deals 

(220,  A-57)        with  plan  exclusions  as  follows : 

(1)  Excluded,  no  requirement  that  governmental 
plans  meet  present  rules. 

(2)  Excluded,  no  requirement  that  church  plans 
meet  present  rules,  no  option  to  elect  to  come  under 
new  rules,  no  special  requirements  as  to  unrelated 
businesses  or  multiemployer  plans. 

(3)  Excluded  if  the  fund  for  the  plan  is  maintained 
outside  the  United  States. 

(4)  Exclusion  for  nonqualified  plans  which  either 
require  benefits  to  be  paid  in  full  within  5  years  after 
the  benefits  accrue  or  which  provide  benefits  only  for 
corporate  officers  or  for  persons  who  own  at  least  5 
percent  of  the  stock  of  the  corporate  employer. 

(5)  No  analogous  exclusion. 

(6)  No  exclusion  as  such,  but  payment  of  required 
contributions  to  defined  contribution  plans  satisfies 
new  funding  rules. 

(7)  No  exclusion  as  such,  but  payment  of  premiums 
satisfies  new  funding  rules. 

(8)  No  analogous  exclusion. 

(9)  No  analogous  exclusion. 

(10)  Excluded,  but  only  if  no  employer  contribu- 
tions. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  adopt  the  rules  of 
title  II  of  the  House  bill  with  respect  to  governmental 
plana  The  conferees  may  also  wish  to  adopt  the  rules 
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of  title  I  of  the  House  bill  with  respect  to  the  exclu-       rwnumben 
sion  of  railroad  retirement  plans. 

(2)  The  conferees  may  wish  to  adopt  the  rules  of 
title  II  of  the  House  bill  with  respect  to  church  plans. 

(3)  The  conferees  may  wish  to  adopt  the  rule  of 
title  I  of  the  House  bill  excluding  non-U.S.  plans  for 
nonresident  aliens,  but  additionally  require  that  to  be 
(excluded  substantially  all  of  the  participants  and 
beneficiaries  of  a  plan  must  be  nonresident  aliens. 

(4)  The  conferees  may  wish  to  adopt  the  rules  of 
title  I  of  the  House  bill.  Additionally,  in  the  con- 
ference report  it  may  be  appropriate  to  specifically 
indicate  that  the  funding  rules  do  not  cover  "consult- 
ing contracts"  for  retired  management  employees  and 
do  not  cover  plans  adopted  by  a  partnership  exclu- 
sively for  the  benefit  of  a  partner  pursuant  to  section 
736  of  the  Internal  Revenue  Code. 

(5)  The  conferees  may  wish  to  adopt  the  rules  of 
titles  I  and  II  of  the  House  bill. 

(6)  The  conferees  may  wish  to  adopt  the  rules  of 
title  II  of  the  House  bill. 

(7)  The  conferees  may  wish  to  adopt  the  rules  of 
titles  I  and  II  of  the  House  bill.  In  addition,  the  con- 
ferees may  wish  to  provide  that  group  insurance  con- 
tracts which  have  the  same  characteristics,  as  de- 
termined by  regulation,  as  qualified  individual  insur- 
ance contracts  are  to  be  excluded  from  the  minimum 
funding  rules. 

(8)  The  conferees  may  wish  to  exclude  unfunded 
plans  which  provide  benefits  in  excess  of  the  limita- 
tions on  contributions  and  benefits  wThich  may  be 
adopted  in  the  Internal  Revenue  Code,  and  which  are 
plans  for  the  highly-paid. 

(9)  The  conferees  may  wish  to  adopt  the  rule  of 
title  I  of  the  House  hill  for  plans  which  are  not  tax- 
qualified. 

(10)  The  conferees  may  wish  to  adopt  the  rule  of 
the  Senate  bill ;  in  addition,  the  conferees  may  wish  to 
provide  an  exclusion  for  plans  established  and  main- 
tained by  an  organization  described  in  section  501 
(c)  (18)  of  the  Internal  Revenue  Code. 

3.  Normal  Cost 

House  bill. — Title  I  and  title  II  rules  are  the  same.  102,  192 

Normal  costs  are  to  be  contributed  currently.  (225,  A-43) 

Senate  amendment. — Same  as  the  House  bill.  391 

Staff  comment. — No  difference  in  provisions.  (225,  A-43) 

4.  Existing  Past  Service  Liabilities 

House  bill. — Title  I  and  title  II  rules  are  the  same.      102,  192 
For  plans  in  existence  on  January  1, 1974,  past  serv-      (225,  A-43) 
ice  liabilities  as  of  the  applicable  effective  date  of  the 
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Page  numbers  uew  funding  rules  are  to  be  amortized  over  no  more 
than  40  years  on  a  level  payment  basis  (principal  plus 
interest) . 

391,  397  Senate  amendment. — Past  service  liabilities  are  to 
(225,  A-43)       be  amortized  over  no  more  than  30  years  (40  years  for 

multiemployer  plans) . 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rule  of  the  House  bill. 

5.  Newly -established  Initial  Past  Service  Liabilities 
102, 193  House  bill. — Title  I  and  title  II  rules  are  the  same. 
(225,  A^L4)             (1)  Initial  past  service  liabilities  of  new  plans  are 

to  be  amortized  over  no  more  than  3*0  years  (40  years 

for  multiemployer  plans) . 
391,397  Senate  amendment. — Same  as  the  House  bill. 

(225,  A-43)  Staff  comment. — No  difference  in  provisions. 

6.  Past  Service  Liabilities  from  Plan  Amendments 
House  bill. — Title  I  and  title  II  are  the  same. 

194  (i)   Changes  in  past  service  liabilities  from  plan 

(224, 228,  A--  amendments  that  increase  or  decrease  past  service 
44,  A-45)  costs  are  to  be  amortized  over  no  more  than  30  years 

(40  years  for  multiemployer  plans) . 
391  Senate  amendment. — 

o*ooo   '  ^)  Same  as  the  House  bill  for  plan  amendments 

228>  229,  tnafc  increase  or  decrease  unfunded  past  service  liabili- 

A-44,  A-46)      ties  by  5  percent  or  more. 

(2)  If  the  change  in  past  service  liabilities  is  less 
than  5  percent,  amortization  is  to  be  over  no  more  than 
15  years  (or  the  average  remaining  service  life  of 
participants  if  shorter) . 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rule  of  the  House  bill. 

7.  Experience  Gains  and  Losses 

102, 104, 193  House  bill— Title  I  and  title  II  rules  are  the  same. 

195  (1)  Experience  gains  and  losses  are  to  be  amortized 

226,  228,  over  no  more  than  15  years  (20  years  for  multiem- 

A-44,  A-45)  ployer  plans). 

392,  393  Senate  amendment. — Amortization  is  to  be  over  no 
(226,  228,  more  than  15  years  (or  the  average  remaining  service 
A-44,  A^5)  life  of  participants,  if  shorter) . 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  House  bill  rules. 

8.  Additional  Funding  Standard 

103, 193  House  bill. — Title  I  and  title  II  rules  are  the  same. 

(226,  A-44)  (1)  The  additional  standard  is  to  be  used  only  if  it 

requires  a  larger  contribution  than  the  basic  funding 
standard. 

(2)  The  additional  standard  requires  a  contribution 
of  the  first  year's  payment  under  a  20-year  amortiza- 
tion schedule  of  unfunded  vested  liabilities.  A  new 
determination  with  respect  to  the  applicability  of  this 
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funding   standard    (and    a    new    calculation   of   the        Page  number* 
amortization  schedule)  is  to  be  made  in  each  year. 

Senate  amendment. — No  comparable  provision. 

Staff  comment. — The  conferees  may  wish  to  follow 
the  Senate  bill  and  not  include  this  additional  funding 
standard. 

9.  Combining  and  Offsetting  Amounts 

House  bill— Title  I  and  title  II  are  the  same.  104,  195 

(1)    The  various  funding  amortization  schedules      (230,  A-47) 
may  be  combined  and  offset  to  reduce  the  number  of 
accounts  that  must  be  maintained. 

Senate  amendment. — No  comparable  provision. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

10.  Dete/rmination  of  Costs 

House  bill. — Title  I  and  title  II  rules  are  the  same..  104,  196 

(1)  For  purposes  of  the  minimum  funding  rules,  (232,  A-48) 
normal  costs,  etc.,  are  to  be  determined  under  the  fund- 
ing method  used  to  determine  costs  under  the  plan. 

Senate  amendment. — Same  as  the  House  bill.  394 

Staff  comment. — No  difference  in  provisions.  (232,  A-^8) 

11.  Valuation  of  Assets 

House  bill.— Title  I  and  Title  II   rules  are  the      105,196 
same.  (233.  234, 

(1)  Generally,  assets  may  be  valued  under  any  rea-     A-^8) 
sonable  actuarial  method  of  valuation  that  takes  into 
account  fair  market  value  and  is  permitted  under 
regulations. 

(2)  Also,  an  election  is  available  to  value  certain 
debt  assets  on  an  amortized  basis. 

Senate  amendment. — Asset  valuation  is  to  be  based     ^96 
on  average  values  for  five  (or  fewer)  years.  (239,  A-48) 

Staff  comment. — The  Conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

12.  Reasonable  Actuarial  Assumptions 

House  bill—  Title  I  provides :  2J>  105>  197 

(1)  Actuarial  assumptions  are  to  be  reasonably  re-      (235,  A-49) 
lated  to  plan  experience  and  reasonable  expectations. 

(2)  Actuarial  assumptions  are,  in  combination,  to 
offer  the  plan  actuary's  single  best  estimate  of  antici- 
pated plan  experience. 

Title  II  provides  that  actuarial  assumptions  are,  in 
t lie  aggregate,  to  be  reasonable.  ocu  OQr 

Senate  amendment.— Substantially  the  same  as  title      7££  ° \   A  a x 
II  of  the  House  bill.  (23o> A"49) 

Staff  comment. — 

The  conferees  may  wish  to  adopt  a  combination 
of  the  rules  of  title  I  and  title  II  of  the  House  bill  and 
the  rules  of  the  Senate  amendment,  providing  that: 

(1)  Actuarial  assumptions  in  the  aggregate  are  to  be 
reasonable,  taking  into  account  the  experience  of  the 
plan  and  expectations. 
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pagemimbert  (2)    Actuarial   assumptions  are  to   represent  the 

actuary's  best  estimate  of  anticipated  experience  under 
the  plan. 

13.  Change  in  Funding  Method  or  Plan  Year 
House  bill. — Title  I  and  title  II  rules  are  the  same. 

105  198  (1)  A  change  in  funding  method  or  plan  year  re- 
(236,  A-50)        quires    the    prior    approval    of    the    administering 

Secretary. 

Senate  amendment. — Same  as  the  House  bill. 
396  /Staff  comment. — No  difference  in  provisions. 

(236,  A-50)        j£m  Definition  of  Experience  Gain  or  Loss 

House  bill. — Title  I  provides : 

106  197  (1)  An  experience  gain  or  loss  occurs  when  plan 
(237,  A^19)       experience  deviates  from  projected  assumptions  suf- 
ficiently to  require  a  change  in  assumptions. 

(2)  The  amount  of  the  gain  or  loss  is  the  increase 
or  decrease  in  accrued  unfunded  liabilties  attributable 
to  this  change  in  assumptions. 

Under  title  II,  it  is  expected  that  experience  gain 
or  loss  will  be  treated  as  the  difference  between  the 
anticipated  experience  of  the  plan  and  the  actual  plan 
experience. 

Senate  amendment. — Same  as  title  II  of  the  House 
396  bill. 

(235,  A-49)  Staff  comment. — The  conferees  may  wish  to  adopt 

the  approach  of  title  II  of  the  House  bill  and  of  the 
Senate  bill. 

15.  Certain  Changes  as  Experience  Gain  or  Loss 
House  bill. — Title  I  and  title  II  rules  are  the  same. 
106, 197  Experience  gain  or  loss  occurs  with  changes  of  plan 

(237,  A-49)        liabilities  resulting  from : 

(1)  a  change  in  social  security  or  other  govern- 
ment retirement  benefits; 

(2)  a  change  in  the  definition  of  "wages"  under 
sec.  3121  of  the  Internal  Revenue  Code;  or 

(3)  a  change  in  the  amount  of  wages  taken  into  ac- 
count for  purposes  of  plan  integration  with  social 
security. 

Senate  amendment. — The  Senate  amendment  deals 
/?«K    *    **\        as  follows  with  the  above -described  rules: 
(235,  A-49)  (!)  Same  as  House  bill. 

(2)  Same  as  House  bill. 

(3)  No  comparable  provision. 

(4)  The  Senate  amendment  also  includes  changes  in 
liabilities  from  changes  in  the  funding  method  or  the 
actuarial  assumption  used. 

Staff  comment. — 

(1),  (2),  (3)  The  conferees  may  wish  to  adopt  the 
rules  of  the  House  bill. 
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(4)   In  addition,  the  conferees  may  wish  to  make       Page  numbers 
clear  that  changes  in  plan  liabilities  resulting  from 
changes  in  actuarial  assumptions  are  to  be  amortized 
over  a  30-year  period. 

Also,  the  conferees  may  wish  to  make  clear  that  if 
experience  losses  occur,  they  will  not  be  eliminated  for 
purposes  of  amortization  under  the  minimum  funding 
schedule  on  account  of  consequent  later  changes  in 
actuarial  assumptions.  For  this  purpose  it  is  suggested 
that  assets  be  valued  at  their  fair  market  value.* 

10.  Three-year  Determination  of  Gains  and  Losses 

House  bill.— Title  I  and  title  II  rules  are  the  same.     107,  201 
Experience  gains  and  losses  are  to  be  determined,      (239,  A-53) 

and  plan  liabilities  are  to  be  valued,  at  least  every 

three  years  and  more  frequently  in  particular  cases,  as 

required  by  regulations. 

Senate  amendment. — An  annual  determination  of     396 

gains  and  losses  and  an  annual  valuation  of  liabilities      (239,  A-53) 

is  required. 

Staff  comment. — The  conferees  may  wish  to  adopt 

the  rules  of  the  House  bill. 

17.  Full  Funding 

House  bill.— Title  I  and  title  II  rules  are  the  same.      107,  198 

( 1 )  Whore  a  plan  is  fully  funded,  or  nearly  so,  only      (240,  A-50) 
the  amount  needed  to  bring  the  plan  to  full  funding 

(where  assets  equal  liabilities)  is  to  be  contributed. 

(2)  For  purposes  of  determining  whether  assets 
equal  liabilities,  assets  are  to  be  valued  under  the 
usual  method  used  by  the  plan  or  at  fair  market  value, 
whichever  is  lower. 

Sautta  amendment. —  (1)  Same  as  the  House  bill.       395 

(2)  In  determining  whether  assets  equal  liabilities,      (240,  A-50) 
assets  arc  valued  by  taking  the  average  value  of  plan 
assets  for  five  (or  fewer)  years  on  the  valuation  date. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  mles  of  the  House  bill,  if  they  adopt  the  rules  of 
the  House  bill  for  purposes  of  valuing  plan  assets  in 
general. 

In  addition,  the  conferees  may  wish  to  permit  an 
alternative  minimum  funding  standard  in  certain 
cases  where  the  assets  are  sufficient  to  pay  all  the  liabil- 
ities of  the  plan  if  it  then  terminated.  * 

18.  Retroactive  Plan  Amendments  Having  Limited 

Effect 
House  bill. — Title  I  and  title  II  rules  are  the  same.     31    j99 
( 1)  A  plan  may  be  amended  to  reduce  (or  increase)      (186,  A-51) 
plan  liabilities  without  the  approval  of  the  Secretary 
of  Labor  after  the  close  of  a  plan  year,  but  by  the  time 
required  to  file  the  employer's  tax  return  for  that 


Not  all  staff  members  agree  with  this  suggestion. 
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Page  numbers  year.  For  multiemployer  plans,  such  an  amendment 
may  be  made  up  to  two  years  after  the  close  of  the 
plan  year. 

(2)  However,  such  an  amendment  cannot  reduce 
the  accrued  benefit  (whether  or  not  vested)  of  any 
participant  determined  as  of  the  beginning  of  the  plan 
year  to  which  the  amendment  applies. 

Senate  amendment. — No  comparable  provision. 

Senate  amendment. — No  comparable  provision. 

tho  rules  of  the  House  bill,  but  in  addition,  provide : 

(1)  Such  retroactive  amendments  can  be  made  only 
upon  a  filing  with  the  Secretary  of  Labor  notifying 
him  that  such  an  amendment  has  occurred. 

(2)  The  Secretary  of  Labor  would  have  the  au- 
thority to  approve  or  disapprove  of  the  amendment. 
If  the  amendment  were  not  approved,  it  would  be 
treated  as  not  having  gone  into  effect. 

(3)  Standards  for  approval  or  disapproval  would 
include  economic  hardship,  the  inability  to  acquire  a 
timely  funding  waiver,  etc. 

(4)  Additionally,  a  retroactive  reduction  in  bene- 
fits would  only  be  allowed  to  the  extent  required  by  the 
circumstances. 

10.  Retroactive  Plan  Amendments  With  Approval 
81, 144, 200  House  bill. — Title  I  and  title  II  both  contain  points 

(186, 341,  (1)  and  (2)  listed  below.  Title  I  (but  not  title  II)  also 

A-52)  contains  point  (3).  Title  II  (but  not  title  I)  contains 

points  (4)  and  (5). 

(1)  Plans  may  be  amended  to  reduce  benefits  re- 
troactively with  the  approval  of  the  Secretary  of 
Labor  after  a  public  hearing. 

(2)  The  Secretary  of  Labor  may  allow  an  amend- 
ment to  reduce  benefits  on  a  determination  that  (a)  the 
amendment  is  necessary  or  appropriate  to  carry  out 
the  purposes  of  the  bill  and  to  provide  protection  to 
participants  and  beneficiaries,  (b)  without  the  amend- 
ment, there  would  be  a  substantial  risk  that  the  plan 
would  not  be  continued  or  that  pension  benefits  or 
compensation  would  be  substantially  curtailed,  and 
(c)  failure  to  allow  the  amendment  would  be  adverse 
to  plan  participants  in  the  aggregate. 

(3)  Under  title  I,  but  not  title  II,  retroactive  amend- 
ments may  be  approved  if  there  would  otherwise  be 
unreasonable  administrative  burdens  for  the  plan. 

(4)  Under  title  II,  but  not  title  I,  all  participants 
and  beneficiaries  must  receive  adequate  prior  notice 
of  any  hearing  regarding  a  retroactive  plan  amend- 
ment. 

(5)  Under  title  II,  but  not  title  I,  amendments 
approved  by  the  Secretary  of  Labor  cannot  retroac- 
tively reduce  accrued  benefits  for  purposes  of  the  ini- 
tial 5  percent  excise  tax  on  a  failure  to  meet  the  mini- 
mum funding  standards. 
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Senate  amendment. — No  comparable  provision.  Page  number* 

Staff  comment. — The  conferees  may  wish  to  provide 
that  no  retroactive  reduction  of  vested  benefits  be  per- 
mitted and  therefore  delete  this  House  provision. 

W.  Y  ear-by -year  waivers 

House  bill. — Title  I  has  a  general  variance  proce-  81,  144,  200 
dure  (see  item  22  below) ;  the  provision  described  be-  (341,  A-54) 
low  appears  only  in  title  II. 

(1)  The  Secretary  of  the  Treasury  may  waive  the 
minimum  funding  requirements  for  a  year  in  which  the 
employer  would  otherwise  experience  substantial  busi- 
ness hardships,  but  only  if  failure  to  do  so  would  be 
adverse  to  the  interests  of  the  participants  in  the  ag- 
gregate. Also,  guidelines  as  to  substantial  business 
hardships  are  defined. 

(2)  This  waiver  is  available  for  no  more  than  5  out 
of  any  15  consecutive  plan  years. 

(3)  The  amount  waived  is  to  be  amortized  over  no 
more  than  15  years. 

Senate  amendment. — Similar  to  title  II  of  the  House     397 
bill,  with  differences  described  below.  (A-54) 

(1)  The  Senate  amendment  does  not  require  that 
for  funding  to  be  waived  this  must  be  in  the  interests 
of  the  participants,  nor  does  it  set  out  guidelines  as  to 
substantial  business  hardship. 

(2)  Waivers  are  available  for  no  more  than  5  out  of 
any  10  consecutive  years. 

(3)  Waived  amounts  are  to  be  amortized  over  no 
more  than  10  years. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  title  II  of  the  House  bill. 

21.  Variances — Extension   of  Amortization  Periods 
for  Multiemployer  Plans 
House  bill. — Title  I  has  a  general  variance  proce-      202 
dure  (see  item  22  below) ;  the  provision  described  be-      (A-55) 
low  appears  only  in  title  II. 

(1)  If  the  Secretary  of  Labor  finds  that  at  least  10 
percent  of  the  employers  contributing  to  a  multiem- 
ployer plan  would  otherwise  incur  substantial  business 
hardship,  he  may  extend  for  up  to  10  }^ears  (i.e.  amor- 
tize over  a  period  of  up  to  50  years)  the  amortization 
period  for  funding  past  service  liabilities  or  expe- 
rience losses. 

(2)  An  extension  is  allowed  only  if  the  basic  funding 
requirement  would  be  adverse  to  the  interests  of  par- 
ticipants in  the  aggregate.  Guidelines  are  set  as  to 
what  constitutes  substantial  business  hardship. 

Senate  amendment. — Substantially  the  same  as  the     397 
House  bill,  except  as  indicated  below.  (A-55) 

(1)  No  10-year  extension  is  allowed  for  amortizing 
experience  losses. 
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rage  number*  (2)  No  factors  are  specified  for  determining  sub- 

stantial business  hardship. 

(3)  There  is  no  requirement  that  the  basic  funding 
requirement  be  adverse  to  interests  of  the  participants. 
No  guidelines  are  provided  as  to  what  constitutes  busi- 
ness hardship. 

Staff  comment. — The  conferees  may  wish  to  combine 
this  variance  and  the  variance  described  in  item  22  be- 
low, in  the  manner  described  in  Staff  comment  for 
item  22. 

22.  Variances — Alternative  Funding  Standards 
144, 221  House  bill. — Title  I  provides  as  follows : 

(341,  A-86)  (1)  The  Secretary  of  Labor  may  prescribe  an  alter- 

native minimum  funding  method  for  multiemployer 
or  single  employer  plans. 

(2)  The  alternative  funding  method  may  be  pre- 
scribed if  the  Secretary  determines  (a)  it  is  desirable 
to  carry  out  the  purposes  of  the  Act,  and  (b)  it  pro- 
vides adequate  protection  for  participants  and  ben- 
eficiaries. 

(3)  The  Secretary  also  must  find  that  failure  to  pro- 
vide an  alternative  would  result  in  certain  hardships, 
and  there  would  be  (a)  a  substantial  risk  that  the 
plan  would  be  discontinued,  (b)  substantial  curtail- 
ment of  pension  benefit  levels  or  employee  compensa- 
tion, or  (c)  unreasonable  administrative  burdens 
imposed  on  the  plan.  Additionally,  he  must  find  that 
not  to  provide  the  alternative  would  be  adverse  to  the 
interests  of  participants  in  the  aggregate. 

As  noted  above,  title  II  includes  similar  provisions, 
414  for  multiemployer  plans  only. 

(250,A-100)  Senate  amendment. — The  Senate  amendment  con- 

tains no  comparable  provision,  but  would  permit  the 
Secretary  of  Labor  to  postpone  the  effective  date  of 
the  funding  provisions  (for  existing  plans)  for  a  pe- 
riod of  up  to  6  years,  if  he  finds  that  implementation 
of  the  funding  requirements  would  impose  substantial 
economic-  hardship  on  the  plan. 

Staff  comment. — The  conferees  may  wish  to  com- 
bine the  variances  allowing  an  extension  of  amortiza- 
tion period  (described  in  item  *21  above)  and  this  al- 
ternative funding  standard  provision,  as  follows: 

( 1 )  An  extension  of  amortization  periods  of  up  to  10 
years  could  be  provided  for  both  multiemployer  and 
single  employer  plans. 

(2)  Additionally,  the  rules  of  title  I  of  the  House 
bill  (points  (2) -(3)  above)  would  apply  to  variances. 

145,204  23.  Variances — Limit  on  Plan  Amendments 

(349,  A-56)  House  bill. — Title  I  and  title  II  rules  are  the  same. 

If  a  variance  is  granted,  then  while  the  variance  is 
in  effect,  the  plan  cannot  be  amended  to  increase  lia- 
bilities by  an  increase  in  benefits,  a  change  in  the  ac- 
crual of  benefits,  or  a  change  in  the  rate  of  vesting. 
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Senate    amendment. — A    similar    limitation,    with         415,  398 
sonio  technical  differences,  is  included  in  the  Senate      (349,  A-56) 
amendment. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

The  conferees  may  also  wish  to  allow  "de  minimis" 
plan  amendments  that  would  increase  liabilities  during 
a  period  that  a  variance  is  in  effect,  with  the  prior 
approval  of  the  Secretary  of  Labor.  Additionally, 
the  conferees  may  wish  to  provide  that  no  such  amend- 
ment can  be  adopted  if  there  has  been  (within  a  limited 
period  of  time)  a  retroactive  decrease  in  benefits  as 
described  in  item  18  above. 


24.  Funding  Standard  Account 

House,  bill— The  rules  of  title  I  and  title  II  arc  the      101,  192 
same.  (244,  A-43) 

(1)  Covered  plans  must  maintain  funding  standard 
accounts. 

Senate  amendment. — Same  as  the  House  bill.  391 

Staff  comment. — No  difference  in  provisions.  (244,  A-13) 

25.  Interest  on  Funding  Standard  Account 

House  fa7£— Title  I  and  title  II  rules  are  the  same.      104,  196 

The  funding  standard  account  is  to  be  charged  or      (231,  A-47) 
credited  with  interest  at  an  appropriate  rate  consistent 
with  the  rate  or  rates  used  under  the  plan  to  determine 
costs. 

Senate  amendment. — Substantially  the  same  as  the      394 
House  bill.  (231,  A-47) 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

26.  Enforcement  (Civil  Actions) 

House  bill. — These  provisions  are  included  only  in      108,  150 
title  I.  (245) 

(1)  The  plan  administrator  is  to  take  whatever 
actions  are  needed  to  bring  the  level  of  funding  and 
benefits  into  conformity  with  each  other  and  with  the 
funding  requirements.  He  may  require  payment  of  re- 
quired contributions,  may  amend  benefit  schedules  to 
reduce  benefits,  may  suspend  the  accumulation  of  bene- 
fits or  the  operation  of  the  plan,  and  may  take  any 
other  actions  needed  to  secure  the  rights  of  the  par- 
ticipants. 

(2)  When  a  plan  does  not  meet  the  funding  require- 
ments for  five  consecutive  years,  the  administrator 
must  reduce  plan  liabilities  to  the  extent  needed  to 
conform  liabilities  and  funding. 

(3)  The  Secretary  of  Labor  is  to  be  notified  when  the 
administrator  determines  the  funding  requirements 
have  not  been  met.  The  Secretary  may  require  addi- 
tional information  and  order  the  administrator  to  stay 
or  take  any  of  the  actions  described  above. 
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206,214,215 
(A-61) 


vagcnumbera  (4)  Cml  actions  also  may  be  brought  by  partiei- 

pants,  beneficiaries,  or  fiduciaries  and  by  the  Secretary 
of  Labor  to  enjoin  any  act  which  violates  the  funding 
standards. 

Senate  amendment. — No  comparable  provisions. 

Staff  comment. — This  is  a  jurisdictional  matter  dis- 
cussed below. 

27.  Enforcement  (Excise  Taxes) 

House  bill. — These  provisions  arc  included  only  in 
title  II. 

(1)  a  5-percent  excise  tax  is  imposed  on  the  amount 
of  any  funding  deficiency  under  the  plan  for  each  plan 
year  in  which  the  deficiency  exists. 

(2)  If  the  funding  deficiency  is  not  corrected  within 
a  specified  period  after  notice  from  the  Internal  Rev- 
enue Service,  there  is  to  be  an  additional  100  percent 
excise  tax  on  the  accumulated  funding  deficiency. 

(3)  These  taxes  are  not  deductible  and  are  to  be  paid 
by  the  employer  who  is  responsible  for  contributing  to 
the  plan. 

(4)  Special  rules  are  provided  for  determining  the 
tax  to  bo  paid  by  corporations  that  are  members  of  a 
controlled  group  and  that  have  adopted  a  single  plan, 
and  for  the  payment  of  taxes  by  employers  who  are 
parties  to  collective  bargaining  agreements  under 
which  a  plan  is  established  or  maintained. 

405  Senate  amendment. — The  Senate  amendment  in- 

(245,  A-61)  eludes  substantially  the  same  provisions  as  the  House 
bill,  but  differs  as  follows : 

(1)  No  differences. 

(2)  The  Senate  amendment  does  not  clearly  provide 
that  the  100  percent  excise  tax  is  to  be  paid  only  to  the 
extent  of  an  uncorrected  funding  deficiency. 

(3)  No  differences. 

(4)  There  is  no  provision  in  the  Senate  bill  govern- 
ing the  excise  tax  to  be  paid  by  members  of  a  con- 
trolled group  of  corporations. 

Staff  comment. — This  is  a  jurisdictional  matter  dis- 
cussed below. 

2S.    Coordination   of  Administration — Joint   Regu- 
lations 
154,221  House  bill. — Title  I  provides  that  funding  regula- 

(377,  A-85)  tions  issued  by  the  Secretary  of  Labor  are  to  be  effec- 
tive for  plan  years  beginning  after  December  31,  1975, 
only  if  approved  by  the  Secretary  of  the  Treasury. 

Title  II  provides  that  funding  regulations  issued  by 
the  Secretary  of  the  Treasury  generally  are  to  be  effec- 
tive for  plan  years  beginning  after  December  31, 1975, 
only  if  approved  by  the  Secretary  of  Labor. 

Senate  amendment. — No  comparable  provisions  are 
included,  since  only  the  Secretary  of  the  Treasury  ad- 
ministers the  funding  provisions  under  the  Senate 
amendment. 
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Staff  comment. — This  is  a  jurisdictional  matter  dis-       Page  number* 
cussed  below. 
29.  Effective  Dates 

House  bill.— Title  I  and  title  II  both  contain  points      111,233 
(1)   through   (3).  Title  I,  but  not  title  II,  contains      (250,A-99) 
points  (4)  and  (5).  Title  II,  but  not  title  I,  contains 
point  (6). 

(1)  The  provisions  apply  generally  to  plan  years 
beginning  after  the  date  of  enactment. 

(2)  For  plans  in  existence  on  January  1,  1974,  the 
provisions  take  effect  for  plan  years  beginning  after 
December  31, 1975. 

(3)  For  collectively  bargained  plans  (in  existence 
on  January  1?  1974),  the  provision  takes  effect  for  plan 
years  beginning  after  December  31,  1976,  or  if  later, 
the  expiration  of  the  collective  bargaining  agreement 
in  effect  on  January  1,  1974.  However,  these  plans  are 
to  be  subject  to  these  provisions  not  later  than  plan 
years  beginning  after  December  31,  1980. 

(4)  Under  title  I,  but  not  title  II,  after  enactment 
and  before  the  effective  date  of  the  rules,  plans  must 
contribute  at  least  normal  cost  plus  interest  on  un- 
funded accrued  liabilities.  (This  is  substantially  the 
same  as  present  law  for  qualified  plans.) 

(5)  Also,  under  title  I,  but  not  title  II,  the  new 
funding  rules  apply  seven  years  after  the  date  of  en- 
actment for  employee  organization  plans  which  are  in 
effect  on  January  1, 1974,  and  are  financed  entirely  by 
dues. 

(6)  Under  title  II,  but  not  title  I,  for  existing  plans 
maintained  by  tax-exempt  labor  organizations  the  ef- 
fective date  is  postponed  to  plan  years  beginning  after 
December  31,  197G,  or,  if  later,  the  first  plan  year  fol- 
lowing the  date  of  the  second  convention  of  the  orga- 
nization held  after  the  date  of  enactment.  However, 
these  plans  are  to  be  subject  to  these  provisions  not 
later  than  plan  years  beginning  after  December  31, 
1980. 

Senate  amendment. — The  Senate  amendment  in-     414 
cl udes  the  following  provisions :  (270,  A-99) 

(1)  Same  as  title  I  and  title  II  of  the  House  bill. 

(2)  In  the  case  of  plans  in  existence  on  the  date  of 
enactment,  the  amendments  apply  to  plan  years  be- 
ginning after  December  31, 1975. 

(3),  (4),  (5),  (6)  No  comparable  provisions. 

(7)  If  the  Secretary  of  Labor  determines  that  the 
new  rules  would  create  substantial  economic  hardship 
for  a  plan  in  existence  on  the  date  of  enactment,  the 
new  rules  apply  to  plan  years  beginning  after  a  later 
date  as  specified  by  the  Secretary  of  Labor,  but  not 
later  than  after  December  31, 1981.  Criteria  which  may 
be  used  for  determining  substantial  economic  hardship 
are  provided.  If  such  an  extension  is  granted,  plan 
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rage  number*       benefits  may  not  be  increased  by  amendment  while  the 
extension  is  in  effect. 

Staff  comment. — Some  of  the  staff  believe  the  effec- 
tive dates  for  funding  should  be  the  same  as  for  vest- 
ing, and  others  believe  (if  an  early  effective  date  is 
chosen  for  vesting)  that  the  effective  dates  for  fund- 
ing should  be  later  than  for  vesting. 

ACTUARIES 

1.  Reports  by  Actuaries  to  Department  of  Labor 
27,  35  House  bill. — These  rules  are  included  only  in  title  I. 

(72,82)  (1)  The  annual  report  filed  with  the  Secretary  of 

Labor  is  to  include  an  actuarial  repoit  with  informa- 
tion as  to  the  minimum  contributions,  normal  cost, 
accrued  liabilities,  asset  values,  etc. 

(2)  The  annual  report  also  is  to  include  the  opinion 
of  an  enrolled  actuary  (a)  that  the  contents  of  the 
actuarial  report  are  reasonably  related  to  the  experi- 
ence of  the  plan  and  to  reasonable  expectations,  and 
(b)  that  the  plan  uses  assumptions  which,  in  combina- 
tion, offer  the  single  best  estimate  of  anticipated  ex- 
perience under  the  plan. 
513  (3)  An  actuarial  valuation  of  the  plan  generally  is 

(82)  to  be  made  every  third  plan  year. 

Senate  amendment. —  (1)  The  annual  report  filed 
with  the  Secretary  of  Labor  is  to  include  a  copy  of 
an  actuarial  report,  which  is  to  include  the  actuarial 
assumptions  used  in  computing  contributions  and 
benefits  and  used  in  connection  with  other  informa- 
tion required  to  be  furnished. 

(2),  (3)  No  comparable  provision  with  respect  to 
reports  filed  with  the  Labor  Department. 

Staff  comment. —  (1)  See  Reporting  and  Dis- 
closure— Labor  Department  in  a  subsequent  part. 

(2)  See  Funding,  item  12,  Staff  comment. 

(3)  The  conferees  may  wish  to  adopt  the  rules  of 
the  ITousc  bill. 

#.  Reports  by  Actuaries  to  Internal  Revenue  Service 
269  House  bill. — These  rules  are  included  in  title  II. 

(A-151)  (1)  Actuarial  reports  generally  are  to  be  filed  with 

the  Secretary  of  the  Treasury  every  three  years. 

(2)  The  actuarial  report  is  to  include  a  plan  de- 
scription, a  description  of  the  funding  method  and 
actuarial  assumptions,  etc. 

(3)  The  actuarial  report  also  is  to  include  (a)  a 
statement  by  the  enrolled  actuary  that  to  the  best  of 
his  knowledge  the  report  is  complete  and  accurate,  and 
(b)  a  statement  of  his  opinion  regarding  the  reason- 
ableness of  the  funding  methods  and  actuarial  assump- 
tions used. 

(4)  A  penalty  of  $1,000  is  to  be  imposed  for  each 
failure  to  file  an  actuarial  report,  unless  due  to  rea- 
sonable cause. 
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Page  numbers 

Senate  amendment. — Substantially  the  same  as  the      563 
House  bill.  (A-151) 

Staff  comment. — The  conferees  may  wish  to  instruct 
the  Department  of  Labor  and  the  Internal  Revenue 
Service  if  at  all  possible  to  consolidate  their  actuarial 
reports.  They  may  also  wish  to  consider  the  use  of  a 
joint  board  in  order  to  assure  as  much  of  this  coordina- 
tion as  possible.* 

3.  Enrollment  of  Actuaries 

House  h'tU. — Title  I  and  title  II  arc  essentially  the      27,  271 
same.  (73,  A-154) 

(1)  Reasonable  standards  of  qualifications  are  to 
be  established  for  en  ml  ling  actuaries  to  practice  before 
the  government. 

(2)  If  a  person  applies  for  enrollment  before  Jan- 
uary 1, 1976,  the  standards  and  qualifications  are  to  in- 
clude a  requirement  for  actuarial  experience  or  ex- 
perience in  pension  plan  administration. 

(3)  If  an  individual  applies  for  enrollment  after 
January  1,  1976,  the  standards  and  qualifications  are 
to  include  education  and  training  in  actuarial  mathe- 
matics and  methodology  (evidenced  by  a  college  de- 
gree or  successful  completion  of  examination),  and 
appropriate  actuarial  experience. 

(4)  Both  the  Secretaries  of  Labor  and  Treasury  are 
to  separately  enroll  actuaries  to  practice  before  their 
respective  departments.  However,  neither  the  Secre- 
tary of  Labor  nor  the  Secretary  of  the  Treasury  is  to 
issue  regulations  defining  the  standards  and  qualifi- 
cations for  enrollment  without  the  approval  of  the 
other. 

Senate  amendment. —  565 

(1)  The  Secretary  of  the  Treasury  is  to  establish      (72,  A-154) 
standards  and  qualifications  for  enrolling  actuaries  to 

practice  before  the  Internal  Revenue  Service. 

(2)  The  Senate  amendment  does  not  include  a 
"grandfather"  provision  as  under  the  House  bill. 

(3)  The  Senate  amendment  does  not  specify  the 
types  of  standards  and  qualifications  that  are  to  be 
used  after  January  1, 1976. 

(4)  No  comparable  provision. 

Staff  comment. —  (1),  (3)  The  conferees  may  wish 
to  generally  adopt  the  rules  of  the  House  bill. 

(2)  With  respect  to  the  "grandfather"  provision, 
the  conferees  may  wish  to  (a)  provide  that  the  stand- 
ards for  qualification  are  to  include  a  requirement  for 
"responsible  actuarial  experience  relating  to  pension 
plans,"  and  (b)  not  provide  for  enrollment  based  on 
experience  in  pension  plan  administration. 

(4)  The  conferees  may  also  wish  to  consider  provid- 
ing that  actuaries  are  to  be  enrolled  to  practice  before 
the  government  by  a  joint  commission  composed  of 

*  There  was  not  full  staff  agreement  on  this  point. 
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Page  numbers  persons  appointed  by  the  Department  of  Treasury  and 
the  Department  of  Labor.  This  Commission  would  set 
uniform  standards  for  both  enrolling  and  disenrolling 
actuaries.* 

4.  Effective  Dates 
73  273  House  bill. — The  provisions  of  title  I  are  to  take 

( 146,  A-15G)      effect  six  months  after  the  date  of  enactment. 

Under  title  II,  actuarial  reports  are  to  be  required 
for  years  in  which  the  new  funding  rules  become  effec- 
tive, and  the  provisions  regarding  enrollment  of  actu- 
aries are  to  take  effect  on  the  date  of  enactment. 
537  566  Senate  amendment. — The  provisions  in  the  Senate 

(145,  A-15G)      amendment  regarding  reporting  to  the  Secretary  of 
Labor  are  to  take  effect  January  1, 1974. 

The  provisions  requiring  actuarial  reports  to  the 
Secretary  of  the  Treasury  are  to  apply  to  plan  years 
beginning  on  or  after  January  1, 1976.  The  provisions 
governing  enrollment  of  actuaries  are  to  take  effect  on 
the  date  of  enactment. 

Staff  comment. — With  respect  to  reports  to  the  De- 
partment of  Labor,  the  conferees  may  wish  to  provide 
that  these  provisions  are  to  go  into  effect  at  the  same 
time  that  the  other  reporting  requirements  are  to  go 
into  effect  (see  Reporting  and  Disclosure — Labor  De- 
partment, in  subsequent  part). 

With  respect  to  reports  to  the  Department  of  Treas- 
ury, the  conferees  may  wish  to  provide  that  these  pro- 
visions are  to  go  into  effect  for  years  in  which  the  new 
funding  rules  become  effective  or  at  such  earlier  time 
as  the  Treasury  Department  may  by  regulation  pro- 
vide. 

With  respect  to  enrollment  of  actuaries,  the  con- 
ferees may  wish  to  provide  that  these  provisions  are 
to  go  into  effect  as  soon  as  regulations  are  published, 
but  no  later  than  six  months  after  the  date  of  enact- 
ment. 

STAFF  COMMENTS  RELATING  TO  JURISDICTIONAL 
MATTERS  3 

The  staff  suggests  the  procedure  outlined  below  will 
provide  a  significant  and  appropriate  role  in  the  en- 
forcement of  the  participation,  vesting  and  funding 
standards  to  both  the  Department  of  Labor  and  the 
Internal  Revenue  Service. 

The  concept  of  repeating  the  participation,  vesting 
and  funding  standards  in  titles  I  and  II  is  generally 


•  There  was  not  full  staff  agreement  on.  this  point. 

»  While  recognizing  that  the  staffs  have  made  a  valiant  effort  to  resolve  the  Jurisdictional 
problem,  some  staff  members  believe  the  proposed  solution  falls  short  of  eliminating  the 
inevitable  complexities,  costs  und  Inequities  which  will  result  from  dual  jurisdiction  and 
enforcement. 
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not  preferred  by  the  Senate  staff  members.4  However,  Page  number* 
it  is  believed  that  repetition  of  this  type  need  not  re- 
sult in  duplication  if  the  writing  of  the  regulations  on 
the  subject  (although  in  two  titles)  is  assigned  to  a 
single  administrative  agency.  In  this  regard,  the  De- 
partment of  Labor  might  write  the  regulations  on 
preemption,  the  definition  of  a  year  of  service,  the 
definition  of  a  break  in  service,  the  variances  which 
are  subject  to  the  discretion  of  the  Secretary  of  Labor, 
and  possibly  other  minor  items  which  would  be  more 
appropriately  handled  by  the  Department  of  Labor. 
The  remaining  regulations  in  title  I  might  simply  rep- 
resent an  adoption  of  comparable  regulations  prepared 
for  the  Internal  Revenue  Service  for  title  II. 

As  indicated  previously,  it  is  not  expected  that  the 
administrative  functions  of  the  two  agencies  will  re- 
sult in  any  unnecessary  duplication.  The  manner  in 
which  this  is  effected  can  be  shown  by  indicating  the 
activities  of  each  agency,  first  in  the  so-called  initial 
stage  jurisdiction  (that  is,  when  a  plan  is  requesting 
a  determination  of  qualification),  and  second  in  the 
operational  stage  jurisdiction.  The  functions  of  the 
two  agencies  are  discussed  below  under  these  two 
headings. 
A.  Initial  Stage  Jurisdiction 

(1)  The  applicant,  if  he  files  for  qualification  with 
the  Internal  Revenue  Service,  must  notify  the  De- 
partment of  Labor,  the  Pension  Insurance  Corpora- 
tion, and  the  participants  of  his  intention  to  request 
such  a  determination. 

(2)  At  any  time  prior  to  qualification,  the  Secretary 
of  Labor  (in  his  discretion)  may  upon  petition  of  a 
group  of  participants  intervene  on  their  behalf  in  an 
Internal  Revenue  Service  qualification  determination 
relating  to  vesting  or  participation  either  at  the  time 
of  its  administrative  consideration  by  the  Internal 
Revenue  Service  or  in  connection  with  an  appeal  with 
respect  to  an  adverse  determination  at  the  time  of 
consideration  by  the  Tax  Court. 

(3)  The  Secretary  of  Labor  (in  his  discretion)  upon 
petition  of  the  Pension  Insurance  Corporation  may  in- 
tervene on  its  behalf  in  an  Internal  Revenue  Service 
qualification  determination  relating  to  participation, 
vesting,  or  funding. 

(4)  Ina  case  where  the  Internal  Revenue  Service 
finds  that  a  plan  is  qualified,  it  is  to  certify  this  fact 
to  the  Department  of  Labor  and  the  Department  of 
Labor  is  to  accept  this  certification  as  conclusive 
evidence  of  initial  compliance  with  the  participation, 
vesting,  and  funding  standards. 


*  To  provide  assurance  as  to  joint  jurisdiction  if  there  were  only  one  title,  they  would 
suggest  that  a  statutory  provision  could  provide  that  jurisdiction  in  these  areas  would 
be  shared  by  the  Labor  and  Tax  committees. 
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mge  numbera  (5)  xhe  plan  must  register  witli  the  Department  of 

Labor  and  include  in  the  registration,  certification  of 
participation,  vesting,  and  funding  qualification.  It 
must  also  file  with  the  Department  of  Labor  a  full 
description  of  its  plan. 

(('))  The  sponsor  of  the  plan  retains  his  right  to 
appeal  adverse  determinations  through  the  adminis- 
trative procedures  of  the  Internal  Revenue  Service  and 
ultimately  to  the  Tax  Court. 

(7)  In  the  case  of  a  plan  which  docs  not  seek  In- 
ternal Revenue  Service  qualification  for  tax  purposes, 
the  Secretary  of  Labor  can  through  the  Federal  courts 
require  compliance  with  the  participation,  vesting, 
and  funding  standards  of  the  bill  to  the  extent  such 
plan  is  subject  to  its  jurisdiction.* 

II.  0 Operational  Stage  Jurisdiction 

(1)  Plans  which  are  qualified  under  the  tax  law 
would  generally  be  audited  by  the  Internal  Revenue 
Service.  Where  problems  come  to  the  attention  of  the 
Department  of  Labor,  as  a  general  rule  it  will  deal 
directly  with  the  matters  relating  to  individual  bene- 
fits but  will  take  up  with  the  Internal  Revenue  Service 
broader  issues  which  relate  to  the  issue  as  to  whether 
the  plan  is  operating  according  to  qualified  standards. 
.  (2)  With  respect  to  the  matters  relating  to  partici- 

pants' benefits  which  remain  with  the  Department  of 
Labor,  it  would,  assuming  violation  of  Federal  law  is 
involved,  secure  compliance  by  court  action. 

(3)  The  Internal  Revenue  Service  would  only  dis- 
qualify a  plan  for  violation  of  participation  or  vesting 
standards  after  national  office  review.  During  the  na- 
tional office  review,  the  Department  of  Labor  would 
be  a  participant  and  have  an  opportunity  to  reflect  its 
views.  Any  disqualification,  however,  would  be  held 
in  abeyance  (except  in  the  case  of  jeopardy)  for  a 
period  of  at  least  60  days  to  determine  whether  the 
Department  of  Labor  wanted  to  require  compliance 
through  direct  court  action.  The  Service  could,  if  it 
saw  fit,  hold  its  action  in  abeyance  for  any  additional 
period  of  time  it  believed  was  desirable  while  the  De- 
partment of  Labor  was  seeking  to  compel  compliance.* 

(4)  The  Internal  Revenue  Service  would  submit  to 
the  Department  of  Labor  any  portions  of  30-day  let- 
ters dealing  with  pension  plans.  The  Department  of 
Labor  would  indicate  to  the  Internal  Revenue  Service 
any  action  it  has  taken  with  respect  to  individual 
benefits. 

(5)  The  Internal  Revenue  Service  would  in  its  na- 
tional office  review  of  funding  with  respect  to  any 
employer  inform  the  Department  of  Labor  before  the 
imposition  of  the  5-percent  or  100-percent  penalty  and 
give  it  an  opportunity  to  reflect  its  views  in  this  re- 


•Not  full  staff  agreement  with  these  points. 
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spcct.  In  addition,  the  Department  of  Labor,  repre-  Page  numbera 
senting  the  Insurance  Corporation,  could  shortcut  the 
normal  administrative  procedures  of  the  Internal 
Revenue  Service  and  petition  the  national  office  to 
disqualify  a  plan  where  funding  is  inadequate  and 
where  it  is  in  the  interest  of  the  Insurance  Corpora- 
tion to  take  immediate  action.  The  Department  of 
Labor  could,  through  its  authority  to  provide  vari- 
ances, modify  the  funding  requirements.* 

(6)  The  Internal  Revenue  Service  would  inform 
the  Department  of  Labor  before  imposing  a  5-per- 
cent excise  tax  with  respect  to  cases  involving  viola- 
tions of  fiduciary  standards  by  parties  in  interest.  It 
would  also  consult  with  the  Labor  Department  before 
the  imposition  of  any  100-percent  penalty  in  this  case.5 

(7)  The  Labor  Department  would  have  full  juris- 
diction over  violations  by  fiduciaries.5 

(8)  P^mployees  believing  that  the  administration  of 
pension  plans,  was  not  being  carried  on  according  to 
law  or  their  contractual  rights  under  the  plan  would 
retain  the  right  to  bring  action  in  the  Federal  courts. 
The  Internal  Revenue  Service  or  Department  of  Labor 
would  have  the  right  to  intervene  in  any  such  case  if 
the  case  involved  the  general  administrative  deter- 
minations made  by  the  Internal  Revenue  Service  under 
plans  generally* 

PORTABILITY,  SOCIAL  SECURITY  REGISTRATION, 
TAX-FREE  ROLLOVERS 

/.  Central  Portability  Fund 

House  bill. — The  House  bill  does  not  provide  for 
a  central  portability  fund. 

Senate  amendment. — A  voluntary  central  portabil-  424 
ity  fund  is  to  be  established  to  enable  an  employee  who  (399) 
changes  jobs  to  consolidate  all  of  his  vested  retire- 
ment benefits  in  a  single  account  in  a  government 
maintained  central  fund.  Employers  with  tax- 
qualified  plans  may  register  (and  withdraw  registra- 
tion) with  the  central  fund  on  a  voluntary  basis. 
When  an  employee  leaves  an  employer  who  is  regis- 
tered with  the  central  fund,  he  may  direct  the  em- 
ployer's qualified  plan  to  pay  the  value  of  his  entire 
vested  benefits  to  the  central  fund.  The  central  fund 
is  to  establish  an  account  for  each  employee  on  whose 
behalf  it  receives  funds.  The  central  fund  will  invest 
its'  assets  and  its  income  will  be  allocated  to  the  par- 
ticipants' accounts.  Funds  may  be  invested  in  U.S. 
government  obligations  or  interest-bearing  accounts 
(or  certificates  of  deposit)  of  banks,  savings  and  loan 


'The  two   departments  should   coordinate   the   regulations   governing   party-ln-lnterest 
transactions. 

•There  was  not  full  staff  agreement  on  this  point. 
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Paoenumber$  associations,  and  credit  unions  which  are  members 
of  a  Federal  insurance  system  (e.g.,  Federal  Deposit 
Insurance  Corporation). 

Income  earned  on  amounts  in  the  central  fund  will 
not  be  taxed  until  it  is  distributed  to  the  participants 
or  their  beneficiaries,  and  transfers  between  the  cen- 
tral fund  and  qualified  plans  will  be  tax-free. 

On  a  participant's  retirement  (no  earlier  than  ape 
59i£  and  no  later  than  age  70^)  the  central  fund  will 
pay  him  the  value  of  his  account  or,  at  his  request,  will 
distribute  an  annuity  contract  to  him.  If  a  partici- 
pant is  disabled,  payment  may  be  made  at  that  time, 
or  if  he  dies  prior  to  retirement  or  disability,  pay- 
ment will  be  made  to  his  beneficiaries.  Alternatively, 
if  a  participant  is  hired  by  an  employer  who  is  a 
member  of  the  central  fund,  the  participant  may 
direct  (with  this  employer's  concurrence)  the  central 
fund  to  transfer  the  value  of  his  account  to  the  new 
employer's  qualified  plan,  to  purchase  actuarily  equiv- 
alent retirement  benefits  in  this  plan.  This  transfer 
would  be  tax-free. 

The  central  fund  is  to  be  operated  by  the  Pension 
Benefit  Guaranty  Corporation  which  is  to  be  estab- 
lished within  the  Labor  Department  (the  Corporation 
is  also  in  charge  of  the  insurance  program,  under  the 
Senate  bill).  Administrative  expenses  incurred  in  car- 
rying on  the  portability  program  are  to  be  provided 
for  by  appropriations.  The  Corporation  is  to  establish 
the  rules  which  govern  the  fund's  operation,  including 
its  relations  with  individual  participants  and 
employers. 

Staff  comment. — Some  of  the  staff  believe  that  the 
central  portability  fund  should  be  established  and 
some  of  the  staff  believe  it  should  not  be  established. 

An  alternative  that  the  conferees  may  wish  to  con- 
sider would  be  to  combine  some  of  the  provisions  of 
the  tax-free  rollover  (described  below  in  item  2)  with 
some  of  the  portability  provisions  in  the  Senate  bill. 
Under  this  possible  compromise : 

(1)  Amounts  could  be  transferred  on  a  tax-free 
basis  from  qualified  plans  to  an  individual  retire- 
ment account  when  an  employee  leaves  employment. 
These  funds  could  remain  in  the  individual  retirement 
account  on  a  tax-free  basis  until  the  employee  retires, 
or  until  he  acquires  employment  with  a  new  employer. 
With  the  approval  of  the  new  employer,  the  employee 
could  transfer  funds  on  a  tax-free  basis  from  his  indi- 
vidual retirement  account  to  a  qualified  plan  of  this 
employer. 

(2)  The  Department  of  Labor  would  provide  indi- 
viduals actuarial  assistance  on  the  transfer  of  funds 
from  an  individual  retirement  account  to  a  pension 
plan,  so  the  employee  could  determine  if  the  benefits 
he  was  acquiring  in  the  plan  were  in  an  appropriate 
amount. 
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(3)  The  Department  of  Labor  would  be  directed  to 
assist  employers,  etc.,  in  their  efforts  to  provide  greater 
retirement  protection  for  individuals  who  are  sep- 
arated from  employment  and  covered  under  plans.  The 
assistance  would  include,  but  not  be  limited  to,  the  de- 
velopment of  reciprocity  arrangements  between  plans 
in  the  same  industry  or  area  and  the  development  of 
special  arrangements  for  portability  or  credit  within 
a  particular  industry  or  area. 

(4)  If  a  plan  allowed  an  employee,  on  terminating 
employment,  to  direct  that  the  amount  of  his  vested 
benefits  are  to  be  transferred  to  an  individual  retire- 
ment account,  then  the  plan  must  allow  this  for  all 
participants. 

(5)  The  tax-free  transfer  from  individual  retire- 
ment accounts  to  qualified  plans  would  be  allowed  only 
with  respect  to  amounts  (and  earnings  thereon)  pre- 
viously received  from  a  qualified  plan.  A  separate  ac- 
counting would  be  required  to  keep  track  of  these 
amounts. 

(6)  A  recipient  plan  could  not  discriminate  (within 
the  meaning  of  the  Internal  Revenue  Code)  between 
participants  who  wish  to  transfer  money  from  indi- 
vidual retirement  accounts  to  the  plan. 

(7)  Restrictions  would  be  imposed  on  the  trans- 
fer of  funds  from  an  individual  retirement  account 
to  a  qualified  plan  so  that  individuals  could  not  avoid 
existing  tax  rules  by  transferring  funds  between 
individual  retirement  accounts  and  qualified  plans. 

2.  Tax-free  Rollovers 

House  bill. — These  provisions  are  included  only  in 
Title  II. 

(1)  Money  or  property  may  be  distributed  from  a 
tax-qualified  plan  or  from  an  individual  retirement 
account  to  the  plan  participant,  on  a  tax-free  basis,  if 
this  same  money  or  property  is  reinvested  by  the  par- 
ticipant within  60  days  in  a  qualifying  individual  re- 
tirement account. 

(2)  In  the  case  of  distributions  from  a  qualified 
plan,  the  distribution  must  occur  on  account  of  the 
individual's  separation  from  service  and  within  one 
taxable  year  to  qualify  for  this  treatment.  Addition- 
ally, the  participant  must  receive  his  entire  interest  in 
the  plan. 

(3)  Also,  in  the  case  of  distributions  from  a  qualified 
plan,  the  amount  contributed  to  the  individual  retire- 
ment amount  is  to  be  the  amount  received,  less  the 
amount  contributed  to  the  plan  by  the  individual  as 
an  employee  contribution. 

(4)  Tax-free  rollovers  between  individual  retire- 
ment accounts  may  occur  only  once  every  three  years. 
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435,  591  Senate  amendment. — The  provisions  of  the  Senate 

(A-206,  amendment  are  as  follows: 

A-231)  (1)  Substantially  the  same  as  the  House  bill.  In  ad- 

dition, however,  reinvestments  may  be  made  on  a  tax- 
free  basis  in  another  qualified  plan  or  in  the  central 
portability  fund.  Furthermore,  amounts  equal  to  the 
employee's  own  voluntary  nondeductible  contributions 
to  the  plan  need  not  be  reinvested. 

(2)  Substantially  the  same  as  the  House  bill.  How- 
ever, the  tax-free  rollover  is  available  only  with  respect 
to  complete  distributions  from  a  plan  that  occur  with- 
in 12  months  after  termination  of  employment. 

(3)  Amounts  equal  to  the  employee's  own  voluntary, 
nondeductible  contributions  to  the  plan  may  be  rein- 
vested, but  need  not  be  so. 

(4)  Same  as  House  bill. 
Staff  comment. — 

(1)  If  the  conferees  decide  to  accept  the  staff's  sug- 
gestion described  above,  under  item  1.  Central  Port- 
ability Fund,  then  the  policy  of  the  Senate  bill  allow- 
ing reinvestment  of  a  rollover  contribution  from  an 
individual  retirement  account  to  a  qualified  plan 
should  be  accepted  also  to  the  extent  that  the  amount 
initially  came  from  a  qualified  plan. 

(2)  The  conferees  may  wish  to  adopt  the  policy  of 
the  Senate  bill  with  respect  to  limiting  rollovers  from 
a  qualified  plan  to  distributions  that  occur  within  12 
months  after  termination  of  employment  (by  regula- 
tion the  Treasury  Department  could  provide  for 
situations  where  rollovers  would  be  permitted  more 
than  12  months  after  employment  is  terminated). 

(3)  To  the  extent  that  the  conferees  adopt  the  staff 
suggestion  in  Central  Portability  Fund,  item  1,  the 
conferees  may  wish  to  provide  that  employee  contri- 
butions may  be  rolled  over  on  a  tax-free  basis  to  an 
individual  retirement  account. 

(4)  This  provision  is  the  same  in  both  bills. 
3.  Registration  with  Social  Secunty 

12,259,267  House  UU.— Title  I  and  title  II  arc  essentially  the 

(96,  A-137)       same. 

(1)  Under  title  I,  each  plan  which  must  file  an 
annual  report  with  the  Secretary  of  Labor  is  to  file 
an  annual  statement  regarding  individuals  who  have 
terminated  employment  in  the  year  in  question  and 
who  have  a  right  to  a  deferred  vested  benefit  in  the 
plan.  Under  title  II,  a  similar  report  also  is  to  be 
filed  with  the  Internal  Revenue  Service. 

(2)  The  plan  administrator  also  is  to  furnish  each 
person  an  individual  statement  giving  him  the  same 
information  which  is  reported  to  the  Government. 
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(3)  The    Social    Security    Administration    is   to       Page  number, 
maintain  records  of  the  retirement  plans  in  which  in- 
dividuals have  vested  benefits,  and  is  to  provide  this 
information  to  participants  and  beneficiaries  on  their 

request  and  also  on  their  application  for  Social  Se- 
curity benefits. 

(4)  The  provisions  governing  registration  with 
Social  Security  are  to  apply  to  a  multiemployer  plan 
only  to  the  extent  provided  in  regulations. 

Senate    amendment. — The    Senate    amendment    is     360 
substantially  the  same  as  the  House  bill,  with  differ-      (96,  A-137) 
ences  noted  below. 

(1)  Plans  arc  to  report  only  to  the  Internal  Revenue 
Service  and  not  to  the  Secretary  of  Labor. 

(2),  (3)  No  differences. 

(4)  No  comparable  provision. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  provisions  of  the  House  bill. 

4.  Effective  Dates 
House  bill. — 

(1)  The  tax-free  rollover  provisions  are  to  take        73,273,321 
effect  on  January  1, 1974.  (146,  A-236) 

(2)  The  provisions  for  registration  with  Social  Se- 
curity are  to  take  effect  6  months  after  enactment  un- 
der title  I,  and  are  to  apply  to  plan  years  beginning 
after  December  31, 1975,  under  title  II. 

Senate  amendment. — 

( 1 )  The  tax-free  rollover  provisions  are  generally  to     365,  440 
be  effective  on  enactment.  ( A-l 56 ) 

(2)  The  provisions  for  registration  with  Social  Se- 
curity are  to  be  effective  for  plan  years  ending  after 
December  31, 1973. 

(3)  The  central  portability  funds  provisions  are  to 
take  effect  on  enactment. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  provide  that  the  tax- 
free  rollover  provisions  generally  are  to  take  effect  on 
the  date  of  enactment. 

(2)  The  conferees  may  wish  to  provide  that  the  pro- 
visions requiring  registration  with  Social  Security  are 
to  apply  to  plan  years  beginning  after  December  31, 
1975,  except  that  reports  need  not  be  made  by  Social 
Security  for  3  years  after  that  date. 

(3)  If  the  conferees  decide  to  establish  a  central 
portability  fund,  they  may  wish  to  provide  that  the 
central  portability  fund  provisions  are  to  take  effect 
on  enactment. 
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PLAN  TERMINATION  INSURANCE 


/.  Administering  Corporation 

House     bill '. — Plan     termination     insurance     is      113 
to  be  administered  by  a  new  corporation  with  the      (252) 
Department  of  Labor  called  the  Pension  Benefit  Guar- 
anty Corporation. 

Senate  amendment. — The  Senate  amendment  also     442 
sets  up  a  Pension  Benefit  Guaranty  Corporation  with-      (252) 
in  the  Department  of  Labor. 

Staff  comment. — The  conferees  may  wish  to  consider 
placing  the  Corporation  within,  rather  than  with,  the 
Department  of  Labor. 

2.  Administration  of  Corporation 

House  bill. — The  Corporation  is  to  be  administered      113 
by  a  board  of  directors  consisting  of  the  Secretary  of      (253) 
Labor  and  two  officers  or  employees  of  the  Depart- 
ment of  Labor  chosen  by  the  Secretary.  The  Secretary 
of  Labor  is  to  be  the  chairman  of  the  board. 

Senate  amendment. — The  administering  board  of     4.44 
directors  is  to  consist  of  the  Secretaries  of  Labor,      (253) 
Commerce,  and  the  Treasury,  with  the  Secretary  of 
Labor  as  chairman. 

Staff  comment. — The  conferees  may  wish  to  accept 
the  rule  of  the  Senate  amendment,  and  also  to  provide 
that  the  board  of  directors  is  to  establish  policies  for 
the  Corporation,  while  the  operational  authority  is  to 
be  that  of  the  Department  of  Labor. 

3.  Tax  Exemption 

House  bill. — The  House  bill  contains  no  provi- 
sion specifically  providing  tax  exemption  for  the 
Corporation,  its  fund,  and  its  earnings. 

Senate  amendment. — Thg  Corporation  is  to  be  ex-  445 
empt  from  Federal  taxation  (except  for  social  security  (258) 
and  unemployment  taxes)  and  from  State  and  local 
taxation  (except  that  the  Corporation's  real  and  tangi- 
ble personal  property,  other  than  cash  and  securities, 
may  be  taxed  to  the  same  extent  according  to  value  as 
other  such  property  is  taxed) . 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rule  of  the  Senate  amendment. 


Page  number  t 


f'Page  numbers"  outside  parentheses  are  the  numbers  of  the  relevant  pages  In  the  print 
of  H.R.  2  dated  March  4.  1074.  The  first  353  pages  of  that  print,  in  linetype.  represent  the 
bill  as  passed  by  the  House  of  Representatives  ;  the  remaining  pages  of  that  print,  in  italic 
type,  constitute  the  Senate  amendment. 

"Page  numbers"  inside  parentheses  are  the  numbers  of  the  relevant  pages  in  the  com- 
parative prints  prepared  by  the  staffs. 

xThe  House  bill  provisions  on  plan  termination  insurance  are  those  of  title  I  only. 
Title  II  does  not  deal  with  plan  termination  Insurance. 

(1) 
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{.  Borrowing  Authority 

118  House  bill. — The  Corporation  is  to  be  authorized  to 
(263)  borrow  up  to  $100  million  from  the  Federal  Treasury. 
452  Senate  amendment. — The  Senate  amendment  pro- 
(263)                   vision  is  virtually  identical  to  that  of  the  House  oill. 

Staff  comment. — The  conferees  may  wish  to  accept 
the  Senate  rule. 

5.  Premiums 
House  bill. — 

119  (1)    Separate   uniform   premium    rates   for   basic 
(265)                    benefit  and  ancillary  benefit  insurance  are  to  be  estab- 
lished by  the  Corporation  for  single-employer  plans 
and  for  multiemployer  plans. 

119  (2)  (a)  Part  of  the  premium  amount  for  a  particu- 

(267)  lar  plan  is  to  be  based  on  the  plan's  unfunded  insured 

benefits.  The  premium  rate  on  this  part  is  not  to  ex- 
ceed 0.1  percent  for  single-employer  plans  and 
percent  for  multiemployer  plans. 
120^  (b)  The  other  part  of  the  premium  amount  for  a 

(267)  particular  plan  is  to  be  based  on  the  plan's  total  <  i.e.. 

whether  or  not  funded)  insured  benefits.  The  rate  for 
total  insured  benefits  is  to  be  determined  separately 
for  single-employer  and  multiemployer  plans  on  a 
yearly  basis  by  the  Corporation  at  levels  calculated  to 
produce  the  same  aggregate  premium  revenue  as  is 
produced  by  the  premiums  based  on  unfunded  insured 
benefits. 
119  (3)  (a)  The  Corporation  may  revise  the  rates  as  to 

(267)  the  unfunded  insured  benefits:  it  is  to  annually  revise 

the  rates  as  to  the  total  insured  benefits,  in  order  to 
correspond  to  the  requirements  in  point  (2)  (b). 
124  (b)   If  the  Corporation  wishes  to  exceed  the  rate 

_""  limits  specified  in  point  (2).  or  change  the  rate  base, 

it  may  do  so.  but  only  as  to  plan  years  beginning  more 
than  30  days  after  Congress  approves  the  revision 
by  a  House  concurrent  resolution. 
123  (4)    The  Corporation  may  charge  interest,  at  ap- 

(274)  propriate  rates,  on  unpaid  premiums  that  are  past  due. 

120, 128  (5)  The  premiums  for  such  supplemental  coverage 

(269, 289)  as  the  Corporation  determines  to  offer  are  to  be  based 

upon  the  actual  and  projected  costs  of  providing  such 
coverage. 
117.  124,  143  (6)    Each  single-employer  plan  choosing  to  avoid 

(261.  275,  contingent   employer  liability  is  to  pay  a   premium 

324)  based  upon    (a)   the  plan's  insured  benefits,   (b)  the 

plan's  unfunded  insured  benefits,  and  (c)  the  actual 
and  projected  experience  of  all  plans  choosing  to  avoid 
contingent  employer  liability. 
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( 7 )  Since  multiemployer  plans  or  employers  in  those      143 
plans  would  not  be  liable,  under  the  House  bill,  for      (324) 
losses  suffered  by  the  Corporation  as  a  result  of  termi- 
nation of  such  plans,  there  is  no  provision  fixing  a 
premium  rate  for  multiemployer  plans  to  pay  to  avoid 
this  liability. 

Senate  amendment. — 

(1)  Separate  uniform  premium  rates  are  to  be  es-      447 
tablished    by   the    Corporation    for   single-employer      (265) 
plans  and  for  multiemployer  plans. 

(2)  The  premium  rate  through  1976,  for  both  sin-      447 
gle-employer  plans  and  for  multiemployer  plans,  is  to      (267) 
be  $1  per  year  per  participant. 

(3)  The  Corporation  may  revise  both  the  premium      448 
rate  and  the  rate  base  for  years  after  1976,  but  any      (277) 
such  change  is  not  to  become  effective  until  plan  years 
beginning  more  than  30  days  after  Congress  approves 

the  change  by  a  House  concurrent  resolution. 

(4)  Since  the  premiums  are  to  be  collected  as  ex-      ,qq 
cise  taxes,  the  Internal  Revenue  Code's  excise  tax  in- 
terest, addition  to  tax,  and  penalty  provisions  would 
apply  to  these  amounts. 

(5)  The   Corporation  is  permitted  to   determine      ^  ^* 
which  if  any  ancillary  benefits  are  to  be  includible  as      /ggg  ^Q) 
covered  benefits  under  the  basic  premium;  also,  it  is  ' 
authorized  to  insure  other  benefits  and  to  establish 

and  collect  the  necessary  premiums. 

(6)  and  (7)  Each  plan  (single-employer  or  multi-      ^gQ 
employer)  choosing  to  avoid  contingent  employer  lia-       (275) 
bility  is  to  pay  such  premiums  as  the  Corporation  de- 
termines are  necessary  to  cover  payments  resulting 

from  the  offering  of  such  contingent  liability  insur- 
ance. 
Staff  comment. — 

(1)  The  conferees  may  wish  to  require  the  Corpo- 
ration to  establish  separate  uniform  premium  rates 
for  single-employer  plans  and  for  multiemployer 
plans. 

(2)  In  order  to  provide  a  relatively  simple  initial 
premium  structure,  the  conferees  may  wish  to  consider 
establishing  (for  the  first  2  years)  a  premium  rate  of 
$1  per  plan  participant  for  single-employer  plans  and 
50  cents  per  plan  participant  for  multiemployer  plans, 
with  an  option  to  use  instead  the  formula  proposed  in 
the  House  bill  (to  the  extent  the  House  bill  formula 
does  not  lower  the  plan's  liability  for  premium  pay- 
ments to  less  than  half  of  the  amount  the  plan  would 
have  had  to  pay  under  the  $1  or  50  cents  rules).  The 
conferees  may  wish  to  require  that  no  participant  in 
a  multiemployer  plan  is  to  be  counted  more  than  once 
as  to  any  one  year's  premium  for  that  plan. 
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Page  numbers  (3)  xhe  conferees  may  wish  to  provide  the  follow- 

ing as  to  premium  rates  after  the  first  2  years : 

(a)  The  Corporation  may  revise  the  rates  and 
the  rate  bases,  but  (i)  if  it  bases  premiums  on 
number  of  participants,  the  rates  are  not  to  ex- 
ceed the  $1  and  the  50  cents  referred  to  in  point 
(2) ,  above ;  (ii)  if  it  bases  premiums  on  unfunded 
insured  benefits,  the  rates  are  not  to  exceed  the 
0.1  percent  and  0.025  percent  referred  to  in  House 
bill  point  (2)  (a),  above;  (iii)  if  it  bases  pre- 
miums on  total  insured  benefits,  the  rates  are  not  to 
exceed  the  amounts  which  would  be  calculated 
under  House  bill  point  (2)  (b)  above;  and  (iv)  if 
it  uses  any  2  or  all  3  of  the  above  3  rate  bases,  it 
must  set  the  premium  rules  so  as  to  produce  ap- 
proximately equal  amounts  of  aggregate  premium 
revenue  from  each  of  the  rate  bases  it  uses. 

(b)  If  the  corporation  wishes  to  (i)  exceed 
the  rate  limits  specified  above,  (ii)  produce  un- 
equal amounts  of  aggregate  premium  revenue 
from  the  different  rate  bases,  or  (iii)  use  different 
rate  bases,  it  may  do  so,  but  only  as  to  plan  years 
beginning  after  Congress  approves  these  revi- 
sions. 

(4)  The  conferees  may  wish  to  provide  for  the  col- 
lection of  premiums  as  such,  and  not  as  taxes,  and  with 
the  enforcement  mechanism  to  be  a  civil  action 
brought  by  the  Corporation.  The  conferees  may  also 
wish  to  provide  that  all  premiums  are  to  be  paid  by 
the  plan,  and  that  there  will  be  a  civil  penalty  equal 
to  100  percent  of  the  premium  liability  if  premiums 
are  not  paid  when  due,  with  the  penalty  also  to  be  paid 
by  the  plan.  In  addition,  the  Corporation  might  be 
enabled  to  charge  interest  at  a  current  rate  (as  in  the 
House  bill)  for  unpaid  premiums  that  are  past  due. 
Coverage  would  continue  even  though  premiums  are 
not  paid. 

(5)  The  conferees  may  wish  to  permit  the  Corpora- 
tion to  insure  benefits  that  are  supplemental  to  the 
basic  retirement  and  ancillary  benefits,  and  to  pre- 
scribe premiums  based  on  actual  and  projected  costs 
of  this  coverage.  Some  staff  members  maintain  that 
these  premium  payments  should  not  be  based  upon 
any  uniform  rate  structure,  while  others  assert  that 
premiums  for  the  insurance  of  each  category  of  sup- 
plemental benefits  (such  as  medical  and  layoff  bene- 
fits) should  be  at  separate  uniform  rates. 

(6)  and  (7)  The  conferees  may  wish  to  adopt  the 
House  bill's  provision  for  establishing  the  additional 
premium  to  be  paid  by  single-employer  plans  insur- 
ing themselves  against  contingent  liability,  and  this 
system  might  be  extended  to  multiemployer  plans. 
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The  conferees  may  also  wish  to  provide  specifically         Page  numbers 
that  premiums  in  single-employer  plans  are  to  be  based 
upon  uniform  rates  and  that  premiums  in  multiem- 
ployer plans  are  to  be  based  upon  uniform  rates. 

6.  Valuation  of  Plan  Assets  and  Insured  Benefits 
House  bill. —  121 

(1)  The  Corporation  is  to  adopt  rules  for  valuation      (271) 
of  a  plan's  assets  for  purposes  of  determining  pre- 
mium payment  amounts.  Special  rules  are  provided 

as  to  securities  for  which  a  market  exists  and  as  to 
bonds  or  other  evidences  of  indebtedness. 

(2)  Also  for  the  purpose  of  determining  a  plan's      1'22 
premium   payment   amounts,  the   Corporation  is  to      (272) 
adopt  rules  on  the  valuation  of  a  plan's  insured  bene- 
fits. Special  rules  are  provided  as  to  triennial  valua- 
tion of  plan  liabilities  and  as  to  comparability  of  mor- 
tality rates  and  interest  rates. 

Seriate  amendment. — The  actuarial  value  of  a  bene-      <5~ 
fit  is  to  be  determined  in  accordance  with  the  Corpora-        0q-,  x 
tion's  bylaws.  *       ' 

Staff  comment. — The  conferees  may  wish  to  author- 
ize the  Corporation  to  establish  by  regulations 
equitable  methods  of  valuing  assets  and  benefits. 

7.  Trust  Funds 
House  bill. — 

( 1 )  There  is  to  be  a  Single-Employer  Primary  Trust      117 
Fund  and  a  Multiemployer  Trust  Fund.  (261) 

(2)  The  Corporation  is  to  have  discretion  to  estab- 
lish a  Single-Employer  Optional  Trust  Fund  (for  em- 
ployers in  single-employer  plans  electing  to  pay  the 
extra  premium  charge  to  avoid  employer  liability) 
and  other  trust  funds. 

(3)  The  resources  of  each  fund  are  to  be  kept  sep- 
arate from  the  other  funds  and  are  not  to  be  used  to 
pay  the  expenses  and  losses  of  another  fund. 

Senate  amendment. — 

(1)  There  is  to  be  a  Pension  Benefit  Guaranty  Fund.      446,  460,  461 

(2)  Authority  is  granted  to  establish  funds  for      (261,  275, 
insurance  of  contingent  employer  liability  and  insur-      326) ' 
ance  of  other  classes  of  benefits* 

(3)  It  is  intended  that  premium  rates  for  single- 
employer  plans  and  multiemployer  plans  reflect  expe- 
rience and  corporation  costs  for  single-emplover  plans 
and  multiemployer  plans,  respectivelv,  even  though 
the  assets  are  maintained  in  a  single  fund. 

Staff  commei\t. — The  conferees  may  wish  to  pro- 
vide for  separate  funds  for  single-employer  and  multi- 
employer plans.  Under  this  approach,'  the  fund  for 
single-employer  plans  would  encompass,  as  to  those 
plans,  the  basic  termination  insurance  (including  that 
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Page  numbers  of  single-employer  plans  voluntarily  covered) ,  the  em- 
ployer liability  insurance,  and  the  assets  of  terminated 
plans  which  the  Corporation  has  liquidated  or  trans- 
ferred into  the  fund.  The  fund  for  multiemployer 
plans  would  encompass  the  corresponding  element  for 
those  plans.  The  conferees  may  also  wish  to  provide  for 
two  additional  funds — one  for  the  insurance  of  supple- 
mental benefits  of  single-employer  plans  and  one  for 
the  insurance  of  supplemental  benefits  of  multiem- 
ployer plans.  The  resources  of  each  fund  are  to  be  kept 
separate  from  the  other  funds  and  are  not  to  be  used 
to  pay  the  expenses  of  another  fund.* 

8.  Premium,  Phase-in 

121  House  hill. — The  amount  of  premiums  otherwise 

(270)  payable  by  any  plan  (except  a  successor  plan)  is  to  be 

phased  in  from  50  to  100  percent,  depending  on  how 
long  the  plan  has  been  in  effect,  so  that  a  plan  in 
effect  6  years  or  more  would  pay  100  percent  of  the 
premium  rate. 

Senate  amendment. — No  comparable  provision. 

Staff  comment. — The  conferees  may  wish  to  con- 
sider following  the  approach  of  the  Senate  amendment 
(i.e.,  not  providing  for  phasing  in  of  premium  pay- 
ments) . 

9.  Plans  Covered 
House  hill. — 

98,  125  (1)  Except  as  noted  in  point  (2)  below,  the  insur- 

(219,  283)  ance  provisions  are  to  apply  on  a  mandatory  basis 

to  all  plans  to  which  the  funding  standards  apply. 
(2)   However,  the  insurance  provisions  are  not  to 

apply  to  a  plan  unless  : 

(a)  the  plan  has  more  than  25  participants  (of 
whom  at  least  10  have  nonforfeitable  benefits)  at 
all  times  during  any  5  consecutive  years;  and 

(b)  the  plan's  assets  cover  at  least  10  percent 
of  the  present  value  of  the  plan's  insured  benefits. 

453  Senate  amendment. — 

(283)  (1)   The  insurance  provisions  are  to  apply  to  all 

qualified  plans  except  : 

(a)  money  purchase  pension  plans,  profit-shar- 
ing plans,  and  stock  bonus  plans, 

(b)  governmental  plans, 

(c)  church  plans  (other  than  those  electing  to 
come  under  the  insurance  provisions)  and 

(d)  certain  fraternal  association  plans. 
(2)   No  corresponding  provisions. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  provide  that  (apart 
from  what  may  be  decided  below  under  point   (2), 

•Not  all  staff  members  agree  with  this  point. 
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relating  to  plans  with  relatively  few  participants  and        Paoe  n«»>i>er8 
plans  with  little  assets)  all  plans  that  are  subject  to 
the  funding  standards  of  the  bill  (other  than  defined 
contribution  plans)  are  to  be  covered. 

This  would  mean  that  the  following  kinds  of  plans 
would  be  excluded  from  mandatory  insurance  cover- 
age: 

(a)  Governmental  plans,  including  plans  financed 
by  contributions  required  under  the  Railroad  Retire- 
ment Act. 

(b)  Church  plans  that  do  not  elect  coverage. 

(c)  Non-U.S.  plans  for  nonresidents  aliens,  sub- 
stantially all  of  the  participants  and  beneficiaries  of 
which  are  nonresident  aliens. 

(d)  Unfunded  plans  maintained  by  the  employer 
primarily  to  provide  deferred  compensation  for  select 
management  or  highly-compensated  employees. 

(e)  Plans  which  have  not  provided  for  employer 
contributions  after  the  date  of  enactment. 

(f)  Profit-sharing  and  stock  bonus  plans  (money 
purchase  plans  also  would  be  excluded) . 

(g)  Plans  funded  exclusively  by  the  purchase  of 
individual  qualified  insurance  contracts  and  group 
insurance  contracts  which  have  the  same  character- 
istics, as  determined  by  regulations,  as  individual 
qualified  insurance  contracts. 

(h)  Unfunded  plans  which  provide  benefits  in 
excess  of  the  limitations  in  the  Internal  Revenue  Code 
on  contributions  and  benefits  which  may  be  adopted, 
and  which  are  plans  for  the  highly-paid. 

(i)  Nonqualified  plans  exclusively  for  sole  proprie- 
tors, or  exclusively  for  partners  all  of  whom  own 
more  than  10  percent  of  the  capital  or  profits  interest 
in  the  partnership. 

( j )  Plans  established  by  fraternal  societies  or  other 
organizations  described  in  section  501(c)  (8),  (9),  or 
(18)  of  the  Internal  Revenue  Code  which  receive  no 
employer  contributions  and  which  cover  only  members 
(not  employees) .  The  conferees  may  also  wish  to  pro- 
vide that  all  plans  are  to  be  excluded  from  coverage 
during  their  first  5  years  of  existence,  but  to  provide 
for  refunds  of  all  premiums  paid  during  that  period 
for  plans  terminating  before  coverage. 

(2)  Some  staff  members  would  follow  the  House 
rule  (generally  excluding  from  mandatory  coverage 
those  plans  with  fewer  than  26  participants  or  with 
assets  covering  less  than  10  percent  of  the  insured 
benefits).  Others  would  follow  the  Senate  approach 
(not  excluding  such  plans). 

10.  Benefits  Covered 

House  bill. — 

(1)    Insurance  protection  is  to  apply  to  benefits      127 
(other  than  those  which  became  vested  solely  because      (288) 
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Page  numbers        0f  fae  plan's  termination)  required  to  be  vested  under 
the  statutory  minimum  vesting  schedule  designated 
by  the  plan  (and  to  certain  ancillary  benefits),  up  to 
the  insurance  limitations,  except  as  noted  below. 
129  (2)  The  terminated  plan  must  have  been  subject  to 

(291)  the  insurance  provision  for  more  than  5  years  prior  to 

termination  if  any  of  its  benefits  are  to  be  covered,  but 
the  Corporation  may  authorize  insurance  of  benefits 
under  other  plans  that  have  been  in  effect  at  least  5 
years  if  the  Corporation  believes  that  the  plan  has 
been  in  substantial  compliance  with  the  standards  of 
the  Act  before  the  plan  was  subject  to  the  Act,  and 
that  the  coverage  will  not  prevent  equitable  under- 
writing of  benefits  otherwise  covered.  Also,  the  insured 
benefits  must  have  arisen  under  plan  provisions 
adopted  and  in  effect  more  than  5  years  before  termin- 
ation. 
128  (3)  if  the  Corporation  determines  that  additional 

(289)  benefits  are  insurable,  the  Corporation  may  prescribe 

the  conditions  and  the  premiums  to  be  charged  for  this 
insurance.  Insurance  payments  for  these  benefits  are 
not  to  be  made  from  either  the  Single-Employer  Trust 
Fund  or  the  Multiemployer  Trust  Fund. 
^26  (4)  The  Corporation  may  also  insure  the  benefits 

(286)  °f  plans  not  otherwise  covered  if  they  are  tax-qualified 

and  registered  under  section  512  of  the  Act,  and  if  the 
coverage  will  not  unreasonably  increase  the  premium 
payments  of  plans  that  are  required  to  be  insured. 
131  (5)   For  purposes  of  meeting  the  time  requirements, 

(293)  periods  in  which  predecessor  plans  have  been  in  effect 

are  added  to  periods  in  which  successor  plans  have 
been  in  effect. 

Senate  amendment. — 
455  (1)   Insurance  protection  is  to  apply  to  benefits 

(288)  (other  than  those  which  became  vested  solely  because 

of  the  plan's  termination)  that  are  vested  under  the 
plan,  even  though  they  exceed  the  statutory  minimum 
vesting  requirements  (and  to  ancillary  benefits  which 
the  Corporation  determines  to  be  insurable) ,  up  to  the 
insurance  limitations,  except  as  noted  below. 
,,,  (2)  The  insured  benefits  must  have  arisen  under 

/qqq\  plan  provisions  adopted  and  in  effect  for  at  least  3 

years  prior  to  termination  in  order  to  be  covered,  and 
no  discretionary  coverage  is  provided  for  plans  or 
benefits  not  in  effect  for  3  years. 
461  (3)  Essentially  similar  to  the  House  rules. 

(326)  (4)   No  corresponding  provision. 

453  (5)   For  purposes  of  meeting  the  time  requirements, 

(283)  periods  in  which  predecessor  plans  were  in  effect  are 

added  to  the  periods  in  which  successor  plans  have  been 
in  effect. 
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Staff  comment.—  Pa0e  number* 

(1)  The  conferees  may  wish  to  adopt  the  Senate 
rule. 

(2)  The  conferees  may  wish  to  provide  that  plans 
and  plan  amendments  are  to  be  fully  covered  (up  to 
the  insurance  limitations)  after  they  have  been  in  ex- 
istence for  five  years  and  that,  in  the  meantime,  there 
is  to  be  no  phasing  in  or  insurance  coverage.  (But 
see  "22.  Transitional  Rule"  infra.) 

(3)  The  conferees  may  wish  to  provide  that  if  the 
Corporation  determines  that  supplemental  benefits 
are  to  be  insured,  the  Corporation  may  prescribe  the 
premiums  to  be  charged  for  this  coverage  and  con- 
ditions to  the  coverage.  The  staff  has  not  agreed 
upon  whether  the  premium  rates  for  this  coverage 
should  be  absolutely  uniform  or  only  uniform  as  to 
each  separate  category  of  supplemental  benefits  cov- 
ered. The  staff  has  also  not  agreed  upon  whether 
there  should  be  additional  trust  funds  for  this  in- 
surance, but  the  staff  has  agreed  that  if  additional 
trust  funds  are  to  be  established,  there  should  be 
one  for  single-employer  plans  and  one  for  multiem- 
ployer plans. 

(4)  and (5)  In  addition,  the  conferees  may  wish 
to  accept  the  House  proposals  dealing  with  (4)  the 
discretion  of  the  Corporation  to  insure  plans  volun- 
tarily requesting  coverage,  and  (5)  "tacking  on"  pe- 
riods of  existence  of  predecessor  and  successor  plans 
for  purposes  of  the  time  requirements  for  coverage. 

11.  Insurance  Limitations 
House  bill. — 

(1)  Insured  benefits  with  respect  to  an  individual     128 
are  not  to  exceed  the  actuarial  equivalent  of  an  annu-      (290) 
ity,  beginning  at  age  65,  of  $20  per  month  per  year  of 
credited  service. 

(2)  This  maximum  is  to  be  adjusted  according  to     129 
changes  in  all  employees'  average  wages,  as  reported      (290) 
to  the  Secretary  of  Health,  Education,  and  Welfare. 

(3)  The  amount  of  insurance  payable  with  respect     131 
to  any  individual  is  not  to  exceed  this  limitation  re-      (294) 
gardless  of  the  number  of  plans  in  which  that  indi- 
vidual was  a  participant. 

(4)  Insurance  is  withheld  entirely  from  any  "sub-      131 
stantial  owner"— a  person  who  owns  a  sole  proprietor-      (296) 
ship,  more  than  5  percent  of  a  partnership,  or  5  per- 
cent of  either  the  entire  stock  or  the  voting  stock  of 

a  corporation. 

Senate  amendment. — 

(1)  Insured  benefits  with  respect  to  a  participant  are      456 
not  to  exceed  the  actuarial  equivalent  of  the  lesser  of      (290) 
(a)  50  percent  of  average  wages  during  the  5  years 
preceding  termination  or  (b)  $750  monthly. 


25-028  O  -  76  -  111   (Vol.  m) 


5216 


10 


Page  numbers 

457  (2)  The  $750  amount  is  to  be  adjusted  according  to 

(291)  changes  in  the  social  security  contribution  and  benefit 


457  (3)  Essentially  the  same  as  the  House  bill. 

(294)  (4)  The  insured  benefits  of  a  participant  who  was  an 

458  "owner-employee"  during  the  plan  year  of  the  termi- 
(296)  nation  or  any  of  the  preceding  3  years  are  reduced  by 

the  amount  of  that  participant's  pro  rata  share  of  any 
accumulated  funding  deficiency  at  the  time  of  termina- 
tion. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  provide  that  insured 
benefits  with  respect  to  a  participant  are  not  to  exceed 
the  actuarial  equivalent  of  the  lesser  of  (a)  100  percent 
of  average  wages  during  the  individual's  highest-paid 
5  years  of  participation  in  the  plan  or  (b)  $750 
monthly.* 

(2)  The  limits  described  in  point  (1)  would  be 
adjusted  according  to  changes  in  the  social  security 
contribution  and  benefit  base. 

(3)  The  amount  of  insurance  payable  with  respect 
to  any  individual  is  not  to  exceed  this  limitation 
regardless  of  the  number  of  plans  in  which  that 
individual  was  a  participant. 

(4)  The  insured  benefits  of  a  participant  who  was 
an  "owner-employee"  during  the  plan  year  of  the 
termination  or  any  of  the  preceeding  3  years  are 
reduced  by  the  amount  of  that  participant's  pro  rata 
share  of  any  accumulated  funding  deficiency  at  the 
time  of  termination. 

12.  Effect  of  Tax  Disqualification 

132  House  bill. — Benefits  that  accrue  after  a  tax  dis- 

(298)  qualification  of  a  plan  are  not  insured. 

458  Senate    amendment. — The    Senate   amendment   is 

(298)  essentially  similar  to  the  House  bill. 

Staff  comment. — The  conferees  may  wish  to  provide 

that  benefits  which  accrue  after  a  tax  disqualification 

of  a  plan  are  not  insured. 

13.  Reportable  Events 

House  bill. — 
134  (1)    Certain  events  indicating  possible  danger  of 

(300)  plan  termination  must  be  reported  by  the  plan  admin- 

istrator to  the  Corporation.  These  events  are: 

(a)  a  tax  disqualification; 

(b)  a  benefit  decrease  by  plan  amendment; 

(c)  a  decrease  in  active  participants  to  80  per- 
cent of  the  number  at  the  beginning  of  the  plan 
year,  or  75  percent  of  the  number  at  the  begin- 
ning of  the  previous  plan  year; 


*  Not  all  staff  members  agree  with  this  suggestion. 
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(d)  an  IRS  determination  that  there  has  been        p,"'e  numbers 
a  plan  termination  or  partial  termination  for  tax 

purposes;  * 

(e)  a  failure  to  meet  the  minimum  funding 
standards; 

(f)  inability  to  pay  benefits  when  due; 

(g)  a   distribution  of  $10,000  or  more  in  a 
24-month  period  to  a  ''substantial  owner,"  if  the 
plan  lias  unfunded  nonforfeitable  benefits  after 
the  distribution  (unless  the  distribution  was  made    . 
on  account  of  death)  ; 

(h)  filing  of  a  report  preliminary  to  a  merger, 
consolidation,  transfer  of  assets  or  liabilities,  or 
a  distribution  in  excess  of  $25,000  to  a  participant 
in  any  plan  year,  or  the  granting  by  the  Secretary 
of  Labor  of  a  hearing  in  regard  to  a  variation  on 
the  bill's  standards ;  or 

(i)  the  occurrence  of  any  other  event  which  the 
Corporation  determines  may  be  indicative  of  a 
need  to  terminate  the  plan. 
(2)  The  Secretary  of  the  Treasury  is  to  notify  the      136 
Corporation  of  the  occurrence  of  events  (a),  (d),  or      (302) 
(e) ,  or  any  other  event  which  indicates  the  plan  is  not 
sound,  and  the  Secretary  of  Labor  is  to  notify  the  Cor- 
poration of  the  occurrence  of  events  (a),  (d).  or  (h), 
or  any  other  event  which  indicates  the  plan  is  not 
sound. 
Senate  amendment. — 

(1)  Essentially  the  same  as  House  bill  points  (1)  (a)      470 
through  (f).  As  to  point  (l)(g).  the  Senate  amend-      (300) 
ment  requires  reporting  of  any  distribution  of  $10,000 

or  more  to  an  owner-employee  (unless  the  distribution 
is  made  on  account  of  death  or  disability),  if  the  dis- 
tribution creates  or  increases  unfunded  vested  liabili- 
ties. The  Senate  amendment  does  not  include  provi- 
sions corresponding  to  points  (1)  (h)  and  (i)  of  the 
House  bill. 

(2)  Essentially  the  same  as  the  House  bill,  as  to  the      472 
Secretary  of  the  Treasury;  no  corresponding  provi-      (302) 
sions  as  to  the  Secretary  of  Labor. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  House  bill  provision,  with  the  modification  that  the 
Secretary  of  Labor  may  waive  the  requirement  that 
any  of  these  events  be  reported,  in  accordance  with 
regulations  to  be  established  by  the  Corporation. 

I.+.    Terminations   Instituted   hy   the    Corporation 

House  bill. — 

(1)   The  Secretary  of  Labor  may  terminate  a  plan.       137 
after  a  hearing,  (a)  if  he  determines  that  (i)  the  plan       (304) 
failed  to  meet  the  minimum  funding  standards,  (ii)  the 
plan  is  unable  to  pay  benefits  when  due,  or    (iii) 
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Page  numbers        failure  to  terminate  will  cause  long-run  loss  to  the 
Corporation,  or  (b)  if  the  employer  or  an  appropriate 
employee  organization  applies  to  him  for  authority  to 
terminate. 
137  (2)   The  Secretary  of  Labor  must  distribute  the 

(305)  plan's  assets  in  accordance  with  the  priority  schedule 

given  below  under  "19.  Distribution  of  Assets  upon 
Termination" ;  he  is  permitted  to  distribute  the  assets 
without  ending  the  plan  or  appointing  a  receiver ;  and 
>  also  he  may  order  the  plan's  continuation  under  a  re- 
ceiver until  all  benefit  liabilities  are  satisfied,  in  which 
case  no  benefits  may  thereafter  accrue  or  vest,  and 
benefits  payable  would  not  be  limited  to  insurable  bene- 
fits. At  any  time,  however,  he  may  wind  up  the  plan 
(after  a  hearing)   with  a  distribution  of  remaining 


464  Senate  amendment. — 

(307)  (1)  (a)    The   Corporation    (not  the   Secretary   of 

Labor)  may  institute  termination  proceedings  in  a 
United  States  District  Court  in  which  the  plan  admin- 
istrator resides  or  does  business,  or  in  which  any  of  the 
plan's  trust  property  is  located.  Causes  for  the  Corpo- 
ration's intervention  may  be  those  described  in  the 
House  bill,  or  a  distribution  in  excess  of  $10,000  to  an 
owner-employee  (made  other  than  on  account  of  death 
or  disability)  if,  after  the  distribution,  there  are  un- 
464  funded  vested  liabilities. 

(308)  (t>)  In  terminating,  the  Corporation  may,  upon 
notice  to  the  plan,  apply  for  appointment  of  a  trustee 
for  the  plan,  in  which  case  the  plan  administrator 
must  show  cause  within  3  days  why  the  trustee  should 
not  be  appointed.  If  a  trustee  is  appointed,  the  Cor- 
poration must  apply  for  a  termination  decree  within 
30  days;  if  the  Corporation  fails  to  do  so,  the  assets 

4gg  must  be  transferred  oack  to  the  plan  administrator. 

(309)  (2)  The  trustee  is  granted  various  relevant  powers 
to  be  used  either  prior  to  termination  or  both  before 
and  after  termination.  In  general,  a  trustee  is  to  be 
subject  to  the  same  duties  as  a  trustee  appointed  under 

469  section  47  of  the  Bankruptcy  Act. 

(312)  The  Corporation  may  apply  for  appointment  of  a 

trustee  or  termination  of  a  plan  regardless  of  the 
pendency  in  any  court  of  any  action  against  a  plan's 
assets,  and  the  court  may  stay  any  such  action  pend- 
ing its  adjudication. 
Staff  comment. — 

(1)  (a)  The  conferees  may  wish  to  provide  that,  in 
order  for  the  corporation  to  terminate  a  plan,  the  Cor- 
poration must  go  to  court,  as  under  the  Senate  amend- 
ment. 

(b)  The  conferees  may  wish  to  specify  that  the  Cor- 
poration may  submit  a  list  of  recommended  trustees 
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to  the  court,  but  that  the  court  is  to  appoint  the  trustee,        l',u'c  >"""ber* 

with  the  preferred  choice  normally  to  be  the  existing 

plan  administrator.  In  addition,  the  conferees  may 

wish  to  specify  that  the  Corporation  may  ask  the  court 

to  appoint  the  Corporation  itself  as  trustee,  in  special 

circumstances. 

(2)  The  conferees  may  wish  to  enable  the  Corpora- 
tion to  decide  whether  the  trustee  should  liquidate  the 
plan  immediately  or  continue  to  operate  it  under  court 
supervision,  while  allowing  the  trustee,  if  he  disagrees 
with  the  Corporation's  decision,  to  ask  the  court  to 
overrule  the  Corporation. 

The  conferees  may  decide  to  require  the  Corpora- 
tion to  create  an  Advisory  Board  to  suggest  trustees, 
to  suggest  favorable  investments  of  plans' funds  at  any 
particular  time,  and  to  advise  the  Corporation,  in  view 
of  existing  economic  circumstances,  whether  terminat- 
ing plans  should  be  liquidated  immediately  or  con- 
tinued in  operation  under  trustees.  The  Advisory 
Board  might  consist  of  a  representative  from  labor, 
another  from  management,  and  another  from  the  gen- 
eral public. 

15.  Terminations  at  the  Request  of  the  Plan 

House  bill. — The  House  'bill  requires  that  an  em-      137 
ployer  or  employee  organisation  seeking  to  terminate      (304) 
a  plan  must  apply  to  the  Secretary  of  Labor  for  au- 
thority to  terminate. 

Senate  amendment. — A  plan  administrator  wishing  461 
to  terminate  must  first  notify  the  Corporation  of  this  (304) 
fact  and  may  make  no  termination  distributions  for 
90  days.  (This  90-day  period  may  be  extended  by 
agreement. )  The  Corporation  must  notify  the  plan  ad- 
ministrator  within  90  days  (or  as  extended)  of  its 
determination  whether  the  plan  assets  are  sufficient 
to  discharge  all  insured  benefit  obligations.  A  notifica- 
tion that  the  assets  are  not  sufficient  is  to  be  treated 
as  a  termination  by  the  Corporation  as  of  the  date  of 
notification. 

If,  in  terminating  with  authorization  of  the  Cor-      463 
poration,  a  plan  administrator  should  find  the  plan      (306) 
assets  insufficient  to  discharge  all  insured  benefits,  he 
must  notify  the  Corporation,  which  is  then  to  ter- 
minate under  the  regular  proceedings  for  involuntary 
terminations. 

If  an  insured  plan  is  changed  to  a  money  purchase      453 
plan,  a  profit-sharing  plan,  or  a  stock  bonus  plan       (306) 
(which  are  not  covered  by  the  insurance  provisions), 
the  change  is  treated  as  a  voluntary  termination  (for 
which    the    plan    administrator    must    first    obtain 
authorization). 

Staff  comment. — The  conferees  may  wish  to  adopt 
essentially  the  Senate  amendment,  but  to  provide  as 
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page  numbers  wen  that  both  the  plan  administrator  and  the  Cor- 
poration are  to  have  the  option  to  go  to  court  to 
request  the  appointment  of  a  trustee  when  the  best 
interests  of  the  participants  and  beneficiaries  would 
thereby  be  served.  In  addition,  the  conferees  may  wish 
to  provide  that  there  shall  be  a  special  expedited  court 
process  for  all  instances  in  which  there  is  no  disagree- 
ment between  the  plan  administrator  and  the  Corpora- 
tion.* 

16.  Management  Functions 

House  bill. — The  Secretary  of  Labor  is  given  au- 
thority to  transfer  funds  of  terminated  plans  to  the 
Corporation  for  investment  and  for  payment  of  bene- 
fits, as  well  as  to  obtain  outside  financial  counsel  and 
to  take  any  other  consistent  action  to  assure  equitable 
payments  to  participants  and  beneficiaries. 

Senate  amendment. — Investment  of  funds  of  termi- 
nated plans  is  to  be  handled  by  the  court-appointed 

139  trustee. 

(308)  Staff  comments. — The  conferees  may  wish  to  pro- 

vide that  the  court-appointed  trustee  is  to  take  charge 
of  the  assets  of  a  terminated  plan  and  invest  them,  that 
gains  and  losses  thereafter  incurred  are  to  adhere  to 
the  Corporation,  and  that  the  court-appointed  trustee 
466  may  employ  financial  analysts  to  advise  him  on  invest- 

(310)  ment  and  related  matters.  However,  the  conferees  may 

also  wish  to  provide  that  the  Corporation  may  estab- 
lish investment  policies,  including  whether  annuities 
should  be  purchased  (for  plans  in  general  or  for 
particular  plans  whether  or  not  an  insurable  event 
has  yet  occurred),  and  that  the  Corporation  may 
obtain  advise  for  that  purpose  from  an  Advisory 
Board  to  be  established. 

17.  Duties  of  Corporation  to  Secretary  of  Labor 

140  House  bill. — The  Secretary  may  examine  the  Cor- 
(315)                    poration's  records  and  require  reports  as  he  deems 

appropriate.   There   are  also  requirements   for   cer- 
tain regular  reports  from  the  Corporation  to  be  trans- 
mitted with  appropriate  comments  by  the  Secretary 
to  the  President  and  Congress. 
446  Senate  amendment. — The  Secretary  of  the  Treasury 

is  to  be  the  trustee  of  the  insurance  fund  and  to  report 
annually  to  Congress. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  House  provision. 

IS.  Employer  Liability 
House  bill. — 
^  (1)   In  general,  each  solvent  employer  is  liable  to 

t81'  f  reimburse  the  Corporation  for  insurance  benefits  paid 


Not  all  staff  members  agree  with  this  point. 
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because  of  termination  of  that  employer's  plan  (other        /,""<  """"'"" 
than  a  multiemployer  plan). 

(2)  The  employer  liability  is  not  to  exceed  50  per-      141 
cent  of  the  employers  net  worth.  (317) 

(3)  The  House  bill  does  not  provide  for  employer      143 
liabilities  in  the  case  of  multiemployer  plans.  (324) 

(4)  An  employer  liability  which  arises  because  of  a      142 
termination  is  to  give  rise  to  a  lien  against  the  em-      (321) 
ployers  property.  This  lien  is  to  be  subordinate  to 

the  basic  Federal  tax  lien.  The  Corporation  is  author- 
ized to  arrange  for  payment  of  this  liability  on  equita- 
ble and  appropriate  terms. 

(5)  The  Corporation  is  authorized  to  permit  em-      117,123,143 
ployers  to  elect  to  avoid   employer  liability,  upon       (261,  275, 
payment  of  the  appropriate  premiums.  324) 

(6)  A  plan  may  be  amended  to  end  further  partici-      143 
pat  ion,  accrual  of  additional  benefits,  and  further  vest-       (325) 
ing  without  thereby  necessarily  causing  an  insurable 
termination. 

(7)  and  (8)  No  corresponding  provision. 
Seriate  amendment. — 

(1)  Each  employer  is  liable  to  reimburse  the  Cor-      478,  486 
poration  for  insurance  benefits  paid  because  of  the       (317,  334) 
termination  of  that  employer's  plan  (whether  or  not 

it  is  a  multiemployer  plan) . 

(2)  The  employer  liability  is  not  to  exceed  30  per-      479,  487 
cent  of  the  employer's  net  worth,  determined  as  of  120       (318,  335) 
days  prior  to  termination  of  the  plan. 

(3)  (a)  The  employer  liability  on  termination  of  a      "/qqk\ 
multiemployer  plan  is  to  be  allocated  among  the  em-       (335) 
ployers  who  contributed  during  the  5  years  before  ter- 
mination, in  proportion  to  those  contributions.  The 
30-percent  limit  (point  (2),  above)  is  to  be  applied 
separately  to  each  employer. 

(b)  If  a  substantial  employer  withdraws  from  a  /oon\ 
multiemployer  plan,  the  withdrawing  employer  is  re-  (3dO) 
quired  to  furnish  a  bond  to  cover  that  employer's  pos- 
sible liability  if  the  multiemployer  plan  terminates 
within  5  years  after  the  withdrawal.  Alternatively,  the 
Corporation  is  authorized  to  allocate  the  multiem- 
ployer plan's  assets  between  the  participants  who  are 

no  longer  in  covered  service  because  of  this  withdrawal 
and  the  other  participants,  and  treat  that  portion  of 
the  plan  allocable  to  the  withdrawing  employer's  em- 
ployees as  though  it  were  a  terminated  plan.  A  third 
alternative  is  to  permit  the  Corporation  to  accept  an 
indemnity  agreement  among  the  employers  in  the 
plan. 

(c)  A  definition  is  provided  for  "multiemployer      441 
plan"  (see  Part  One  of  this  summary,  Participation      (A-80) 
and  Coverage,  item  12,  page  8). 
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479,  488  (4)  An  employer  liability  which  arises  because  of 

(320,  321)  a  termination  is  to  give  rise  to  a  lien  on  the  employer's 

property.  This  lien  is  to  be  subordinate  to  certain 
Federal  tax  liens  and  also  to  other  liens  perfected  not 
later  than  30  days  after  termination.  The  Corporation 
is  authorized  to  further  subordinate  this  lien,  and  also 
to  arrange  for  payment  of  this  liability  on  equitable 
and  appropriate  terms. 
460,  478  (5)  (a)  The  Corporation  is  authorized  to  permit  em- 

(275,  317)  plovers  to  elect  to  avoid  liability,  on  payment  of  the 

appropriate  premium  for  each  of  the  5  plan  years  im- 
mediately preceding  the  plan  year  during  which  the 
plan  terminates.  However,  the  liability  will  not  be 
avoided  if  the  employer  remains  in  the  same  business 
or  a  similar  business.  The  employer  liability  is  not  to 
apply  to  the  extent  that  the  insurance  shortfall  arises 
out  of  the  insolvency  of  a  qualified  insurance  company. 
461  (b)   The  amendment  specifically  permits  employ  - 

(326)  ers  to  secure,  from  the  private  insurance  industry,  in- 

surance against  this  liability. 

(6)  No  corresponding  provision. 
■180  (7)  A  successor  employer  incurs  the  liability  for  in- 

(293)  surance  losses  caused  by  the  termination  of  its  prede- 

cessor's plan. 
482  (8)  If  at  least  20  percent  of  an  employer's  employees 

(318)  (who  are  participants  in  the  plan)  are  separated  from 

employment  due  to  the  employer's  ceasing  operations 
in  any  facility,  that  employer  incurs  employer  lia- 
bility according  to  the  rules  regarding  liability  for 
losses  caused  by  the  withdrawal  of  "substantial  own- 
ers" from  multiemployer  plans. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  agree  to  impose 
employer  liability  in  the  case  of  multi-employer  plans 
as  Avell  as  other  plans. 

(2)  The  conferees  may  wish  to  adopt  the  Senate 
approach,  with  the  employer  liability  not  to  exceed 
30  percent  of  net  worth,  modified  as  follows:  (a)  the 
date  of  the  determination  of  the  employer's  net  worth 
is  to  be  120  days  prior  to  the  termination  date,  and 
(b)  the  date  of  the  valuation  of  the  plan's  assets  and 
liabilities  to  be  the  termination  date  itself. 

(3)  (a)  The  conferees  may  wish  to  consider  agree- 
ing to  the  approach  of  the  Senate  rule  allocating  em- 
ployer liability  on  terminations  of  multiemployer 
plans  among  the  employers  who  contributed  during 
the  five  years  before  termination,  in  proportion  to 
those  contributions,  and  with  the  30-percent  limit 
(point  2,  above)  to  be  applied  separately  to  each 
employer.  The  conferees  may  also  wish  to  allow  such 
other  equitable  approach  as  may  be  determined  by 
reflations. 
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(b)  The  conferees  may  wish  to  consider  adopting        Pao*  numbers 
the  rules  of  the  Senate  amendment,  except  that  they 

may  wish  to  authorize  regulations  to  provide  for 
alternative  methods  to  indemnity  bonds  in  order  to 
assure  that  a  withdrawing  substantial  employer  will 
contribute  its  fair  share  in  the  event  of  a  plan  termina- 
tion. 

(c)  The  conferees  may  wish  to  use  the  same  de- 
finition of  "multiemployer  plan"  for  the  insurance 
provisions  as  they  agreed  to  for  purposes  of  the 
participation  provisions,  above.  In  addition,  the  con- 
ferees may  wish  to  provide  that,  if  a  plan  has  more 
than  one  employer,  but  does  not  qualify  as  a  multi- 
employer plan  under  this  definition,  then  the  Cor- 
poration would  be  authorized  to  provide  by  regula- 
tions for  allocations  of  employer  liability  among  the 
employers  in .  the  plan  and  that  such  regulations 
should  generally  follow  the  rules  for  multiemployer 
plans. 

(4)  The  conferees  may  wish  to  provide  that  the 
Government  lien  on  account  of  the  employers  liability 
is  to  be  subordinate  to  all  liens  perfected  120  days  prior 
to  the  termination  date  and  also  subordinate  to  all 
claims  of  general  creditors  existing  as  of  the  date  of 
enactment  of  the  insurance  provisions.* 

(5)  The  conferees  may  wish  to  authorize  the  Cor- 
poration to  work  out  an  arrangement  whereby  private 
insurers  would  insure  employers  against  liability  for 
terminations  of  their  plans,  but  with  the  Corporation 
also  authorized  to  provide  a  governmental  insurance 
against  employer  liability  if  a  satisfactory  private 
plan  cannot  l>e  arranged.  The  conferees  may  also  wish 
to  allow  the  Corporation  to  specify  the  extent  to 
which  all  employers  must  purchase  the  insurance 
against  employer  liability  (whether  the  insurance  ar- 
rangement is  public  or  private)  and  to  permit  the 
Corporation  the  discretion  to  determine  circumstances 
under  which  employer  liability  insurance  benefits 
would  not  be  paid  an  employer  despite  that  employer's 
purchase  of  the  insurance.  If  a  combination  of  govern- 
mental and  private  insurance  is  chosen,  the  conferees 
may  wish  to  allow  the  Corporation  to  require  each 
employer  to  determine  within  three  years  after  the 
effective  date  whether  to  take  private  or  the  public 
insurance. 

(6)  The  conferees  may  wish  to  provide  that  where 
there  is  a  technical  plan  termination  for  purposes  of 
the  Internal  Revenue  Code  {e.g..  a  stopping  of  further 
accruals),  this  is  not  necessarily  to  be  a  termination 
for  purposes  of  the  insurance  provisions  (although 
the  Corporation  could  make  it  such  a  termination). 


*  Not  all  staff  members  agree  with  this  suggestion. 
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page  numbers  \>ut  that  it  would  be  a  reportable  event.  The  conferees 
may  also  wish  to  provide  that  the  employer  could 
still  claim  business  deductions  for  contributions  to 
the  plan  under  the  same  rules  as  would  apply  to 
regular  ongoing  plans. 

(7)  The  conferees  may  wish  to  consider  adopting 
rules  along  the  line  of  the  Senate  amendment  relating 
to  a  successor  employer's  liability  arising  from  the 
termination  of  a  predecessor  employer's  plan. 

(8)  The  conferees  may  wish  to  consider  adopting 
rules  along  the  line  of  the  Senate  amendment  relating 
to  termination  of  a  substantial  facility. 

19.  Distribution  of  Assets  upon  Termination 
House  biU. — 
143,59  (1)  The  bill  provides  for  priorities  in  distribution 

(337,130)  of  plan  assets  on  termination.  In  general,  net  assets 

(assets  less  expenses  and  less  those  assets  irrevocably 
allocated  to  individual  accounts  at  least  2  years  before 
termination)  are  allocated  in  the  following  order: 

(a)  employee  contributions, 

(b)  vested  benefits  of  employees  already  receiv- 
ing benefits  or  entitled  to  choose  early  retirement 
(except  for  disability), 

(c)  other  vested  benefits, 

(d)  other  accrued  benefits, 

(e)  interest  on  employee  contributions, 

(f)  remaining  liabilities  proposed  in  the  plan 
for  payment  upon  termination,  and 

(g)  pro  rata  to  each  person  entitled  to  receive 
a  distribution  on  account  of  priorities  (a) 
through  (f). 

62  (2)  If  the  assets  are  insufficient  to  cover  all  of  the 

( 133 )  claims  within  a  priority  class  ( after  satisfaction  in  full 

of  the  higher  priority  claims),  then  they  are  to  be 
allocated  pro  rata  within  that  class.  However,  the  plan 
may  grant  priority  of  distribution  to  a  subclass  that 
is  established  on  the  basis  of  age  or  length  of  service, 
or  both. 

60  (3)  There  is  to  be  no  double  allocation  of  assets  re- 
(131)                    suiting  from  a  benefit  being  includible  in  more  than 

one  priority  category.  That  is,  to  the  extent  that  a 
benefit  is  satisfied  in  a  higher  priority  category,  it  is 
to  be  removed  from  entitlement  in  the  lower  priority 
category. 

61  (4)  If  there  has  been  a  plan  amendment  during  the 
(131)  5  years  prior  to  termination  and  the  assets  are  insuf- 
ficient to  cover  all  the  priority  categories,  then  alloca- 
tions are  to  be  made,  first,  in  accordance  with  the 
benefit  formula  in  effect  5  years  before  termination, 
and  then  in  accordance  with  subsequent  formulas,  un- 
til the  assets  are  exhausted. 
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(5)  In  the  case  of  a  plan  to  which  only  participants      64 
contribute,  the  first  two  priority  classes  are  to  be  inter-       (135) 
changed  with  first  priority  being  given  to  vested  ben- 
efits for  those  receiving  benefits  or  generally  entitled 

to  begin  receiving  benefits  upon  termination,  and  sec- 
ond priority  being  given  to  employee  contributions. 

(6)  If  the  present  value  of  the  accrued  benefits  of     65 
employees  not  entitled  to  coverage  is  at  least  25  percent      ( 136) 
of  the  value  of  the  benefits  of  covered  employees  for 

five  consecutive  years,  the  House  bill  provides  that  the 
plan  is  to  file  a  report,  and  the  Secretary  is  to  deter- 
mine whether  a  partial  termination  has  taken  place. 
In  other  cases,  as  when  participants  are  excluded  by  a 
plan  amendment,  benefits  or  employee  contributions 
are  reduced,  or  vesting  or  eligibility  requirements  are 
made  more  restrictive,  the  Secretary  of  Labor  is  to 
judge,  according  to  all  the  facts  and  circumstances, 
whether  a  partial  termination  has  taken  place. 

(7)  The  Secretary  may  vary  these  distribution  143, 144 
priorities,  after  a  hearing,  if  to  do  so  would  further  (337,341) 
the  purposes  of  Title  I  of  the  bill,  protect  plan  par- 
ticipants and  beneficiaries,  prevent  a  substantial  in- 
crease in  plan  costs  or  administrative  burdens  or  a 
substantial  decrease  in  benefit  levels  or  employee  com- 
pensation, and  if  the  application  of  the  priority  sched- 
ule is  detrimental  to  plan  participants. 

(8)  No  corresponding  provision. 
/Senate  amendment. — 

(1)  The  amendment  provides  for  distribution  of      473 

plan  assets,  in  the  event  of  termination,  in  the  follow-       (130, 337) 
ing  order  of  priorities : 

(a)  voluntary  employee  contributions, 

(b)  mandatory  employee  contributions, 

(c)  benefits  in  pay  status  at  least  3  years  (at  the 
benefit  level  existing  3  years  before  termination), 

(d)  other  insured  benefits. 

(2)  Essentially  the  same  as  the  House  bill.  473 

(3)  Essentially  the  same  as  the  House  bill.  (130,337) 
(4),  (5),  (6),  and  (7)  No  comparable  provisions.            473 

(8)  In  cases  of  voluntary  terminations  of  uninsured      (130,  338) 
plans  not  yet  in  existence  on  the  date  of  enactment  of      494 
the  Act  (and  those  already  in  existence  if  they  have      (133) 
no  written  provision  governing  allocation  of  assets 
upon  a  termination),  the  same  priorities  are  to  apply, 
with  the  exception  that  all  insured  benefits  will  have 
the  same  priority  status  as  those  benefits  in  pay  status 
for  3  years. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  consider  providing 
that,  upon  termination  of  a  plan  covered  by  the  in- 
surance provisions,  the  plan  assets  would  be  allocated 
in  the  following  order  of  priorities: 

(a)  to  voluntary  employee  contributions,  then 

(b)  to  mandatory  employee  contributions,  then 
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Page  number*  (c)   t0  benefits  in  pay  status  for  at  least  three 

years  (and  those  which  would  have  been  in  that 
status  for  at  least  three  years  if  the  employee  had 
retired  that  long  ago),  based  on  plan  provisions 
in  effect  five  years  prior  to  termination,  then 

(d)  to  other  insured  benefits  (if  termination 
insurance  is  payable),  then 

(e)  to  other  nonforfeitable  benefits,  based  on 
plan  provisions  in  effect  five  years  prior  to  term- 
ination, then 

(f )  to  other  vested  benefits,  taking  into  account 
benefits  added  by  plan  amendments  adopted 
within  the  previous  five  years  in  order  of  adoption 
(unless  assets  are  exhausted  prior  to  taking  such 
an  amendment  into  account),  and  then 

(g)  to  all  other  benefits. 

(2)  The  conferees  may  wish  to  require  pro  rata  al- 
locations within  a  class,  but  also  to  permit  a  plan  to 
provide  subclass  priorities,  within  limitations  to  be 
set  by  regulations  and  as  long  as  the  creation  of  the 
subclass  priorities  does  not  violate  the  antidiscrimina- 
tion requirements  of  thelnternal  Revenue  Code. 

(3)  The  conferees  may  wish  to  provide  that  there 
is  to  be  no  double  allocation  arising  from  a  benefit 
otherwise  includible  in  more  than  one  priority  category 
as  is  provided  for  in  both  the  House  bill  and  the  Sen- 
ate amendment. 

(4) -(8)  These  items  are  replaced  by  the  staff  com- 
ment on  point  ( 1 ) . 

20.  Recovery  of  Plan  Payments 

House  bill. — The  House  bill  contains  no  provision 
475  ( 327 )  for  recovery  of  plan  payments. 

Senate  amendment. — The  Corporation  is.  in  general, 
given  the  authority  to  recover  all  a  terminated  plan's 
benefit  payment  begun  within  three  years  prior  to  ter- 
mination if  the  plan  affects  interstate  commerce.  The 
amount  recoverable  is  reduced  by  the  amount  the  plan 
participant  would  have  received  under  an  annuity 
commencing  at  65  and  by  the  amount  of  his  insured 
benefits  (reduced  by  his  pro  rata  share  of  his  com- 
pany's liability  to  the  Corporation  for  the  insurance 
476(328)  losses). 

Payments  subject  to  recovery  are  not  to  include 
those  made  on  account  of  death  or  disability.  The 
Corporation  may  waive  recovery  of  certain  amounts  if 
recovery  would  cause  substantial  hardship  to  the  par- 
ticipant or  his  beneficiary. 

In  the  event  of  a  distribution  to  an  owner-employee 
that  exceeds  $10,000  and  creates  or  increases  unfunded 
vested  liabilities,  the  three-year  lookback  period  would 
not  begin  until  the  Corporation  is  informed  of  the 
distribution   (which  is  a  reportable  event). 
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Staff  comment.— The  conferees  may  wish  to  provide        Pn,JC  «•"»&«" 
for  recapture  of  any  aggregate  of  $10,000  distributed 
to  a  plan  participant  in  any  12-month  period  in  the 
three  years  preceding  termination,  except  distributions 
made  under  life  annuities. 

Payments  subject  to  recovery  are  not  to  include 
those  made  on  account  of  death  or  disability.  The 
Corporation  may  waive  recovery  of  certain  amounts  if 
recovery  would  cause  substantial  hardship  to  the  par- 
ticipant or  his  beneficiary. 

21.  Liability  on  Withdrawal  of  Substantial  Employers 
in  Multiemployer  Plan 

House    bill. — Since    employees    in    multiemployer      143 
plans  are  not  liable  for  the  Corporation's  losses  under      (324) 
the  House  bill,  there  is  no  provision  similar  to  the  Sen- 
ate amendment  provision  fixing  liabilities  to  substan- 
tial employers  in  multiemployer  plans  caused  by  insur- 
ance losses  to  the  Corporation. 

Senate  amendment. — The  plan  administrator  of  a  ^g£ 
multiemployer  plan  is  required  to  inform  the  Corpora-  (330) 
tion  of  the  withdrawal  of  a  substantial  employer  in  the 
multiemployer  plan  within  60  days.  (A  substantial 
owner  is  defined  as  one  who  for  two  consecutive  years 
has  contributed  at  least  10  percent  of  employer  contri- 
butions to  a  multiemployer  plan  and  who,  following 
the  required  notification  by  the  plan  administrator  as 
to  his  status  as  a  substantial  owner,  does  not  withdraw 
from  the  plan  within  two  years.)  Following  its  noti- 
fication, the  Corporation  has  two  alternative  proce- 
dures available. 

In  one  of  these,  the  substantial  employer  must  pay  or  433 
deposit  a  bond  in  the  amount  of  his  potential  liabil-  (331) 
ity.  His  potential  liability  is  computed  as  the  share 
(with  the  share  determined  according  to  that  employ- 
er's proportion  of  the  total  employer  contributions  to 
the  plan  within  the  past  five  years)  of  the  total  plan 
liability  that  would  have  existed  if  the  plan  had  ter- 
minated when  that  employer  withdrew  from  it.  If  the 
substantial  employer  desposits  a  bond,  the  Corporation 
may  require  the  bond  to  be  up  to  150  percent  of  this 
potential  liability. 

If  the  plan  terminates  within  five  years,  the  payment      434 
or  bond  is  forfeited  for  the  benefit  of  the  plan.  If  there       (332) 
is  no  termination,  the  payment  or  bond  is  to  be  re- 
turned to  the  substantial  employer  or  cancelled. 

Alternatively,  the  Corporation  may,  if  the  with-      484 
drawal  causes  a  significant  reduction  in  the  amount       (333) 
of  plan  contributions,  require  the  plan  fund  to  be  al- 
located between  those  participants  no  longer  under 
the  plan  because  of  the  withdrawal  and  those  partici- 
pants Still  covered.  That  portion  of  the  fund  allocable 
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i>nge  numbers        ^o  participants  no  longer  in  the  plan  is  to  be  treated 
as  a  termination,  while  the  remainder  is  to  be  a  new 
plan. 
485  xhe  Corporation  is  entitled  to  waive  the  use  of  either 

(334:)  of  these  procedures  if  there  is  an  indemnity  agreement 

between  all  the  other  employers  in  the  plan  sufficient 
to  satisfy  all  plan  liabilities. 
•141  A  multiemployer  plan  is  a  plan  established  or  main- 

tained under  a  collective  bargaining  agreement  if 
benefits  are  payable  for  any  participant  regardless  of 
whether  that  particular  participant's  employer  ceases 
to  make  plan  contributions  and  if  the  contributions  of 
any  one  employer  are  less  than  50  percent  of  the  total 
in  any  one  plan  year. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  Senate  provision  in  general,  but  to  provide  that 
the  Corporation  may  choose  a  method  in  addition  to 
the  posting  of  a  bond  to  assure  satisfaction  of  liability 
of  a  withdrawing  substantial  employer.  Presumably, 
the  conferees  would  wish  to  have  the  same  definition 
of  multiemployer  plan  applied  for  termination  insur- 
ance as  they  have  agreed  to  with  regard  to  participa- 
tion, vesting,  and  funding. 

22.  Transitional  Rule 

131  House  bill. — If  a  plan  has  been  in  existence  less 

(292)  than  5  years  as  of  its  termination,  what  would  other- 

wise be  the  maximum  insurance  payments  to  its  par- 
ticipants is  to  be  phased  in  until  the  five-year  age  is 
reached.  The  percentage  payable  is  to  be  20  percent  in 
the  case  of  a  plan  less  than  2  years  of  age.  40  percent 
for  a  plan  less  than  3  years  of  age.  and  so  on  to  100 
percent  after  5  years  of  existence. 

Senate  amendment. — No  corresponding  phase-in 
provision. 

Staff  comment. — Some  suggest  that  the  benefit  cov- 
erage of  plans  already  in  existence  as  of  enactment 
should  be  phased  in  at  20  percent  per  year:  with  a 
minimum  benefit  initially  set  at  $20  per  month  and 
increasing  each  year  by  $20  per  month  until  the  total 
plan  benefits,  up  to  the  insurance  limitations,  are  cov- 
ered after  5  years.  Others  maintain  that  these  benefits 
should  be  phased  in  equally  over  3  years,  with  a  basic 
minimum  of  $30  monthly.  Yet  another  position  is  that 
50  percent  of  the  benefits  should  be  covered  immedi- 
ately, with  the  rest  phased  in  at  10  percent  per  year  for 
the -.  next  5  years,  but  that  the  minimum  payment 
should  be  the  lesser  of  the  benefit  due  under  the  plan 
or  $100  monthly  (up  to  the  insurance  limitations). 

23.  Effective  Dates 

144  Home   bill. — The  provisions  regarding  premiums 

(340)  and  benefits  payable  apply  to  plan  years  beginning 
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after  June  1,  1974,  for  single  employer  plans.  In  the  Pave  »«*»«■* 
case  of  a  multiemployer  plan  involving  a  collective 
bargaining  agreement  covering  more  than  25  percent 
of  the  total  participants,  these  provisions  apply  to 
plan  years  beginning  after  the  earlier  of  December  31, 
1980,  or  the  date  on  which  the  last  such  agreement  re- 
lating to  that  plan  terminates  (without  regard  to  ex- 
tensions made  after  the  date  of  enactment  of  the  Act). 

Provisions  other  than  those  regarding  premiums  and 
benefits  payable  take  effect  on  the  date  of  enactment  of 
the  Act. 

Senate  amendment. — Premiums  are  to  be  collectible  4.93 

with  respect  to  plan  years  and  taxable  years  beginning  (340) 

after  December  31,  1973.  The  provisions  regarding 
terminations  and  Corporation  and  employer  liability 
apply  to  plan  years  beginning  after  December  31, 1976, 
unless  the  Corporation  determines  it  has  sufficient 
funds  to  cover  earlier  terminations. 

The  remaining  provisions  take  effect  as  of  the  date  of 
enactment  of  the  Act. 

Staff  comment. — The  conferees  may  wish  to  provide 
that  the  provisions  regarding  premiums  and  benefits 
payable  in  single-employer  plans  are  to  apply  to  plan 
years  beginning  after  December  31,  1974.* 

As  to  multiemployer  plans,  some  propose  that  the 
effective  date  should  be  the  same  as  for  single-employer 
plans.  Others  suggest  the  provisions  should  be  appli- 
cable to  plan  years  of  multiemployer  plans  beginning 
after  December  31,  1975,  while  still  others  maintain 
that,  this  should  be  varied  to  provide  that  the  effective 
date  for  multiemployer  plans  covered  by  collective 
bargaining  agreements  covering  more  than  25  percent 
of  the  total  participants  should  be  the  earlier  of  the 
first  day  of  plan  years  beginning  after  December  31, 
1978,  or  the  date  on  which  the  last  collective  bargain- 
ing agreement  relating  to  that  plan  terminates.* 

2Jf.  Special  Distribution  and  Merger  Requirements 

House  bill. — Title  I  includes  the  following  require-      110 
ments  dealing  with  distribution  and  merger  of  plans:      (248) 

( 1 )  Where  plans  merge,  the  adequacy  of  the  partici- 
pants' protection  (both  as  to  value  of  benefits  and  the 
extent  to  which  the  benefits  have  not  yet  been  funded) 
is  to  be  tested  by  determining  what  would  have  been 
the  participants'  benefits  if  (a)  the  plans  had  termi- 
nated just  before  the  merger  and  (b)  the  merged  plan 
had  terminated  just,  after  the  merger.  Each  partici- 
pant's hypothetical  post-merger  termination  benefit 
must  not  be  less  than  that  participant's  hypothetical 
pre-merger  termination  benefit. 

(2)  A  pension  plan  cannot  make  a  lump-sum  dis- 
tribution to  a  participant  or  beneficiary  if  the  distri- 

*The  staff  is  not  in  complete  agreement  on  this  point. 
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Page  numbers  bution  would  exceed  the  termination  benefit  that  would 
be  received  if  the  plan  terminated  on  the  date  of  dis- 
tribution. 

(3)  There  can  be  no  merger,  consolidation,  transfer 
of  assets  or  liabilities,  or  distribution  of  assets  to  any 
participant  in  any  year  of  more  than  $25,000,  unless 
the  plan  administrator  files  an  actuarial  statement  of 
valuation  that  shows  compliance  with  the  require- 
ments of  the  Act  at  least  -30  days  prior  to  the  merger, 
etc. 

Title  II  includes  the  following  provisions : 
238  (1)  Where  plans  merger,  the  adequacy  of  the  par- 

(A-108)  ticipants'  protection  (both  as  to  value  of  benefits  and 

the  extent  (if  any)  to  which  the  benefits  have  not  yet 
been  funded)  is  to  be  tested  by  determining  what 
would  have  been  the  participants'  benefits  if  (a)  the 
plans  had  terminated  just  before  the  merger  and  (b) 
the  merged  plan  had  terminated  just  after  the  merger. 
Each  participant's  hypothetical  post-merger  termina- 
tion benefit  must  not  be  less  than  that  participant's 
hypothetical  pre-merger  termination  benefit.  This  rule 
is  to  apply  to  mergers  occurring  after  October  22, 1973. 

(2)  No  comparable  provision. 

(3)  No  merger,  consolidation,  or  transfer  oi  assets 
or  liabilities  may  occur  without  an  actuarial  statement 
showing  compliance  with  the  bill  being  filed  with  the 
Secretary  of  the  Treasury  at  least  30  days  before  the 
merger,  etc. 

Senate  amendment. — The  Senate  amendment  con- 
tains no  comparable  provision. 
Staff  comment. — • 

(1)  The  conferees  may  wish  to  consider  agreeing 
to  the  rule  of  the  title  II  provision,  except  that  the 
effective  date  would  be  the  date  of  enactment. 

(2)  The  conferees  may  wish  to  eliminate  this  pro- 
vision regarding  lump  sump  distributions. 

(3)  The  conferees  may  wish  to  consider  providing 
that  there  can  be  no  merger,  consolidation,  or  trans- 
fer of  assets  or  liabilities,  unless  the  plan  administrator 
files  an  actuarial  statement  of  valuation  that  shows 
compliance  with  the  requirements  of  the  Act  at  least 
30  days  prior  to  the  merger,  etc. 

REPORTING  AND  DISCLOSURE— LABOR 
DEPARTMENT 

/.  Coverage 
21  House  bill.1 — The  reporting  and  disclosure  provi- 

(51)  sions  cover  all  employee  benefit  plans  established  or 

maintained : 

(1)  by  employers  engaged  in  or  affecting  inter- 
state; and 


1  The  reporting  and  disclosure  provisions  with  respect  to  the  Labor  Department  appear 
only  in  title  I  of  the  House  bill. 
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(51' 


(2)  by   employee   organizations    representing  em-       Pag€  »"",ber« 
ployees  engaged  in  or  affecting  interstate  commerce. 

Senate  amendment. —  tK\\ 

(1),(2)   Substantially  the  same  as  the  House  bill.  (51) 

Staff  comment. — The  provisions  are  substantially  the 
same. 

2.  Exemptions  from  Coverage 

House  bill. — The  reporting  and  disclosure  provi- 
sions do  not  apply  to  : 

(1)  governmental  plans  (including  Railroad  Re- 
tirement Act  plans  financed  by  contributions  required 
under  that  Act)  ; 

(2)  church  plans  which  have  not  elected  to  be 
covered  by  the  new  vesting,  etc..  rules ; 

(3)  workmen's  compensation  and  unemployment 
compensation  disability  insurance  plans: 

(4)  non-U.S.  plans  primarily  for  nonresident 
aliens;  and 

(5)  unfunded  plans  primarily  providing  deferred 
compensation  for  management  or  highly  compensated 
employees. 

Senate  amendment. — The  reporting  and  disclosure      502,  534 
provisions  do  not  apply  to :  (  51 ) 

(1)  governmental  plans;  however,  under  the  Sen- 
ate amendment,  ^governmental  plan"  does  not  include 
railroad  retirement  plans ; 

(2)  plans  of  religious  organizations  that  are  tax- 
exempt  under  section  501(a)  of  the  Internal  Revenue 
Code; 

(3)  same  as  House  bill ; 

(4)  non-U.S.  plans  primarily  for  non-resident 
aliens  if  the  situs  of  a  plan's  fund  is  outside  the  United 
States; 

(5)  no  similar  provision. 
Staff  comment. — 

(1)  Governmental  plans:  the  conferees  may  wish 
to  adopt  the  rules  of  the  House  bill. 

(2)  Church  plans:  the  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

(3)  Workmen's  compensation  plans:  same  in  both 
bills. 

(4)  Non-U.S.  plans:  the  conferees  may  wish  to 
adopt  the  rule  of  the  House  bill,  but  additionally 
require  that,  for  a  plan  to  be  excluded,  substantially  all 
of  the  participants  and  beneficaries  of  a  plan  must  be 
nonresident  aliens. 

(5)  Management  plans:  the  conferees  may  wish  to 
ulopt  the  rules  of  the  House  bill.  In  addition,  con- 
ferees may  wish  to  exclude  unfunded  plans  which  pro- 
vide benefits  in  excess  of  the  limitations  on  contribu- 
tions and  benefits  which  may  be  adopted  in  the  Inter- 
nal Revenue  Code,  and  which  are  plans  for  the  highly- 
paid. 
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38  3.  Exemption  from  Annual  Reportinq  Requirements 

(89)  House  bill.— 

(1)  Plans  with  fewer  than  26  participants  are 
exempt  from  the  annual  reporting  requirements. 

(2)  The  Secretary  of  Labor  may  exempt  pension 
plans  with  fewer  than  100  participants  from  the  an- 
nual reporting  requirements. 

(3)  The  Secretary  of  Labor  may  exempt  any  class 
or  type  of  welfare  plan  from  all  or  part  of  the  report- 
ing, disclosure,  and  publication  requirements. 

(89)  Senate  amendment. — 

503  (1)  No  comparable  provision. 

(2)  (a)  The  Secretary  of  Labor  is  to  prescribe  sim- 
plified reports  for  plans  which  cover  less  than  100 
participants  and  maintain  an  employee  benefit  fund 
with  less  than  $100,000  in  assets. 

(b)  The  Secretary  of  Labor  may  exempt  any  class 
or  type  of  employee  benefit  plan  from  the  reporting, 
disclosure,  and  publication  requirements.  Exemptions 
must  be  necessary  or  appropriate  and  consistent  with 
the  purposes  of  the  Act. 

(3)  Same  as  the  House  bill  (as  part  of  the  general 
exemption  power,  item  (2)  (b)  above). 

Staff  comment. — With  respect  to  pension  plans,  the 
conferees  may  wish  to  adopt  the  following  compromise 
between  the  Senate  and  the  House  provisions : 

(a)  Generally,  all  plans  would  be  covered  (includ- 
ing plans  with  less  than  26  participants).  Simplified 
reports  would  be  required  for  plans  with  fewer  than 
100  participants. 

(b)  However,  the  Secretary  of  Labor  may  waive  the 
reporting  and  disclosure  requirements  for  plans  with 
fewer  than  100  participants. 

(c)  In  the  case  of  plans  involving  fewer  than  100 
participants,  the  Secretary  of  Labor  may  prescribe 
different  kinds  of  simplified  reports  for  different  types 
of  plans  and  may  waive  the  reporting  requirements  on 
a  case-by-case  basis  or  on  a  class  basis. 

(d)  The  Secretary  of  Labor  may  not  waive  the 
requirement  that  participants  be  given  statements  of 
their  rights  and  benefits. 

With  respect  to  welfare  plans,  the  conferees  may 
wish  to  follow  both  the  House  and  Senate  rules  and 
provide  that  the  Secretary  of  Labor  may  exempt  any 
class  or  type  of  plan  from  all  or  part  of  the  reporting, 
disclosure,  and  publication  requirements,  and  may 
provide  simplified  returns  for  them. 

I  If..  Variation  of  Contents  of  Reporting  and  Disclosure 

Requirements. 

House  bill. — No  comparable  provision. 
503  Senate  amendment. — The  Secretary  of  Labor  may. 

(89)  by  regulation,  provide  a  variation  in  the  form  or 
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manner  of  reporting,  disclosure,  and  publication  re-         Pagc  number8 
quired  if  the  variation  is  necessary  or  appropriate  and 
consistent  with  the  purposes  of  the  Act. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  following : 

(a)  With  respect  to  pension  plans,  the  Secretary  of 
Labor  could  grant  variations,  but  not  eliminate  report- 
ing requirements  with  respect  to  "line  item  transac- 
tions.'', and  in  the  case  of  pooled  funds,  he  may  not 
eliminate  reporting  but  he  could  provide  for  reporting 
on  an  aggregate  basis. 

(b)  With  respect  to  welfare  plans,  the  Secretary 
uf  Labor  would  have  unlimited  variation  authority. 

5.  Special  Terminal  Reports 
House  bill. — 

(1)  Special  terminal  reports  are  required  for  pen-      ,~'J~ 
sion  plans  that  are  winding  up  their  affairs;  terminal      (5' ) 
reports  may  be  required  by  the  Secretary  of  Labor  for 
Avelfare  plans. 

(2)  In  addition,  in  the  year  a  plan  is  terminated, 
the  Secretary  of  Labor  may  require  supplementary  in- 
formation to  be  filed  with  the  annual  report. 

Senate  amendment. — 

(1),  (2)   Substantially  the  same  as  the  House  bill.     503 

(3)  Additionally,  a  special  terminal  report  is  to  be      ^57) 
made  for  any  period  during  which  the  plan  had  assets 

and  for  150  days  thereafter. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

23 

6.  Plan  Description — Contents  TbI1) 

House  bill. — 

(1)  Plan  descriptions  are  to  be  comprehensive  and 
written  so  they  are  understandable  by  average  plan 
participants. 

(2)  Descriptions  are  to  include  the  plan  name  and 
type  of  plan  administration,  the  names  and  addresses 
of  plan  administrators  and  trustees,  and  a  description 
of  relevant  collective  bargaining  agreements. 

(3)  Plan  descriptions  also  are  to  include  the  plan 
participation  and  benefit  requirements,  benefit  sched- 
ule, vesting  provisions,  funding  source,  plan  year, 
procedures  for  claiming  benefits,  and  remedies  avail- 
able under  the  plan  where  benefits  are  denied.  ,-)04 

Senate  amendment. — 

(1),  (2),  and  (3)  Substantially  the  same  as  the 
House  bill,  with  some  minor  differences. 

Staff  comment. — The  conferees  may  wish  to  agree 
to  the  rules  of  the  House.  In  addition,  the  confer- 
ees may  wish  to  adopt  a  compromise  combining  the 
plan  description  and  a  summary  of  major  provisions 
(Item  7  below)  as  described  below. 


(6i; 
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Page  numbers       7>  Summary  of  Major  Provisions— C  ontents 
House  bill.— No  comparable  provision. 
^*~  Senate  amendment. — The  plan  summary  is  to  in- 

v63)  elude  important  plan  provisions,  names  and  addresses 

of  persons  responsible  for  plan  investment  or  manage- 
ment, a  description  of  benefits,  the  circumstances  that 
may  result  in  disqualification  or  ineligibility,  and  re- 
quirements of  the  Welfare  and  Pension  Plans  Dis- 
closure Act  regarding  the  availability  of  plan  docu- 
ments. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  following  compromise  that  would  combine  the 
plan  description  (Item  6)  and  plan  summary : 

(a)  A  booklet  would  be  provided  to  all  plan  partici- 
pants. The  booklet  would  include  two  parts :  (i)  a  com- 
prehensive detailed  plan  description,  and  (ii)  a  reason- 
ably comprehensive  plan  summary  written  so  it  is 
understandable  by  average  plan  participants. 

(b)  The  conditions  that  would  disqualify  a  person 
from  receiving  benefits  from  a  plan  would  be  included 
both  in  the  plan  summary  and  the  plan  description 
that  would  be  in  the  booklet  given  to  participants. 

(c)  The  booklet  would  be  filed  with  the  Secretary 
of  Labor  by  each  plan  subject  to  the  Act.  The  Secretary 
would  establish  format  guidelines  for  the  booklet.  The 
booklet  could  be  used  unless  the  Secretary  rejected  it. 

(d)  In  addition,  the  Secretary  of  Labor  is  to  re- 
quire each  plan  to  file  a  plan  description  on  prescribed 
forms.  (Simplified  forms  would  be  required  for  small 
plans,  consistent  with  Item  3  above.) 

8.    Annual    Report — Independent    Accountant    and 
Financial  Audit 
House  bill. — 
24  (l)  Plan  administrators  are  to  engage,  on  behalf  of 

(69)  plan  participants,  an  independent  qualified  public 

accountant  to  examine  plan  financial  statements  and 
form  an  opinion  as  to  whether  the  financial  state- 
ments fairly  conform  with  generally  accepted  account- 
ing principles. 

(2)  The  accountant  is  to  conduct  his  examination  in 
accordance  with  generally  accepted  auditing  stand- 
ards. 

(3)  He  is  to  report  whether  certain  supplementary 
financial  data  present  information  fairly  in  all  mate- 
rial respects. 

(4)  the  accountant's  opinion  is  to  be  made  part  of 
the  annual  report. 

(5)  The  accountant's  opinion  is  not  required  for^ 
statements  prepared  by  a  bank  or  similar  institution 
or  insurance  carrier  if  the  statements  are  certified  by 
the  bank,  etc.,  and  are  made  part  of  the  annual  report. 
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(6)  The  bill  defines  qualified  public  accountant  as        Pa«e  number8 
including : 

(a)  certified  public  accountants, 

(b)  licensed  public  accountants, 

(c)  other  persons  who  meet  standards  of  educa- 
tion and  experience  prescribed  by  the  Secretary 
of  Labor  in  regulations, 

(d)  in  addition,  the  Secretary  may  prescribe  by 
regulation  higher  standards  for  qualification. 

Senate  amendment —  506 

(1)  Plan  administrators  are  to  have  the  plan  au-      (69) 
dited  annually. 

(2)  The  audit  is  to  be  in  accord  with  regulations 
issued  by  the  Secretary  of  Labor  and  in  accordance 
with  generally  accepted  standards  of  auditing. 

(3)  No  comparable  provision. 

(4)  The  auditor's  opinion  is  to  form  a  part  of  the 
annual  report. 

(5)  An  audit  is  not  to  be  required  of  the  records  of 
a  bank,  insurance  company,  or  other  institution  pro- 
viding insurance,  investment,  or  related  functions  for 
the  plan  if  the  records  are  subject  to  periodic  exami- 
nations by  Federal  or  State  agencies. 

(6)  No  comparable  provision. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  House  provisions  with  the  following  changes : 

(a)  To  the  extent  a  plan  is  not  required  to  make  an 
annual  report,  an  annual  audit  would  not  be  required. 
Thus,  if  the  annual  report  requirement  was  waived 
(see  Item  3  above),  the  audit  would  not  be  required. 

(b)  With  respect  to  plans  that  report  on  simplified 
forms  (see  Item  3  above),  the  Secretary  of  Labor  may 
waive  the  requirement  of  an  annual  audit. 

(c)  (i)  An  audit  would  not  be  required  of  a  bank, 
insurance  company,  or  other  institution  providing  in- 
surance, investment,  or  other  related  functions  for  the 
plan  if  the  records  are  subject  to  periodic  examination 
by  State  or  Federal  agencies,  to  the  extent  the  transac- 
tions in  question  are  certified  by  the  financial  insti- 
tution. 

(ii)  Where  a  bank,  etc.,  performs  f mictions  for  the 
plan  and  certifies  records  or  transactions  to  the  plan, 
this  certification  must  occur  within  120  days  after  the 
end  of  the  plan  year. 

(d)  With  respect  to  reporting  on  forms,  see  Item  23, 
below. 

(e)  The  provisions  of  the  House  bill  which  define 
qualified  public  accountant  would  be  followed,  except 
that,  with  respect  to  point  (6)  (c)  of  the  House  bill, 
Secretary  of  Labor  would  be  authorized  to  prescribe 
standards  only  for  persons  who  practice  in  States 
where  there  is  no  certification  or  licensing  procedure 
for  accountants. 
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Page  number*        gm  Annual  Report— Enrolled  Actuary  and  Actuarial 
Opinion 
House  bill. — 
27  (1)  'Plan  administrators  are  to  engage,  on  behalf  of 

(72)  plan  participants,  enrolled  actuaries  to  supervise  the 

preparation  of  the  required  actuarial  statement.  (For 
more  detail  with  respect  to  the  actuarial  statement, 
see  Item  18  below.) 

(2)  The  actuary  is  to  form  an  opinion  as  to  whether 
the  contents  of  the  actuarial  statement  are  reasonably 
related  to  the  experience  of  the  plan  and  to  reasonable 
expectations. 

(3)  The  actuary  is  to  use  assumptions  which,  in 
combination,  offer  his  single  best  estimate  of  antici- 
pated experience  under  this  plan. 

(4)  The  actuary's  opinion  and  the  actuarial  state- 
ment are  to  be  part  of  the  annual  report. 

Senate  amendment. — 
513,565  (1)  and  (4)  An  actuarial  report  is  to  be  included 

(72,  82)  with  the  annual  report  filed  with  the  Secretary  of 

Labor. 

(2)  and  (3)  No  comparable  provision  with  respect 
to  reports  to  the  Secretary  of  Labor.  However,  the 
actuarial  report  provided  the  Secretary  of  the  Treas- 
ury must  include  a  statement  that  to  the  best  of  the 
actuary's  knowledge  the  report  is  complete  and  accu- 
rate, and  the  actuary  must  give  his  opinion  regarding 
the  reasonableness  of  this  funding  method  and  actu- 
arial assumptions  used  to  determine  the  normal  costs 
of  the  plan. 
Staff  comment. — 

(1)  and  (4)  [The  conferees  may  wish  to  follow  the 
House  bill.] 

(2)  and  (3)  See  Funding,  Item  12.  in  Part  One. 

10.  Annual  Report — Contents  of  Financial  Statement 
in  General 
29  House  bill. — Financial  statements  are  to  be  included 

(74)  in  the  annual  report  for  welfare  plans  and  pension 

plans. 

With  respect  to  welfare  plans : 

(1)  The  statement  is  to  include  plan  assets  and  li- 
abilities, revenues  and  expenses  (by  general  sources 
and  applications),  changes  in  fund  balance,  and 
changes  in  financial  position. 

(2)  The  accountant  is  to  consider  disclosures  in  the 
notes  to  the  financial  statement  with  respect  to  the 
following:  plan  description  and  changes  in  the  plan, 
material  lease  commitments,  contingent  liabilities, 
agreements  and  transactions  with  persons  known  to 
be  parties-in-interest,  tax  rulings,  and  generally  any 
other  matters  necessary  to  fairly  present  the  financial 
statements  of  the  plan. 
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With  respect  to  pension  plans :  Page  number8 

(3)  The  statement  is  to  include  plan  assets  and  lia- 
bilities (including  the  estimated  present  value  of  ac- 
crued benefits  to  be  paid),  and  changes  in  net  assets 
(including  details  of  revenues  and  expenses  by  gen- 
eral source  and  application). 

(4)  The  accountant  is  to  consider  certain  items  with 
respect  to  the  notes  to  the  financial  statement.  These 
items  are  substantially  the  same  as  with  welfare  plans, 
but  also  include  consideration  of  the  funding  policy, 
plan  valuation  date,  and  actuarial  methods  and  as- 
sumptions. 

With  respect  to  both  pension  and  welfare  plans,  the 
report  also  is  to  include : 

(5)  Plan  assets  and  liabilities  by  categories,  valued 
at  current  value,  and 

(6)  Receipts  and  disbursements  by  general  sources 
and  applications. 

Senate  amendment. — The  Senate  amendment  does  507 

not  distinguish  between  reports  required  for  welfare  (75) 

plans  and  pension  plans.  The  annual  report  for  cov- 
ered plans  is  to  include : 

(1),  (3),  (5),  and  (6)  A  statement  of  assets  and  lia- 
bilities, receipts  and  disbursements,  and  amounts  con- 
tributed by  the  employer  and  the  employees,  and  the 
amount  of  benefits  paid. 

(2),  (4)  No  comparable  provisions. 

In  addition,  under  the  Senate  amendment  the  report 
is  to  include : 

(7)  The  number  of  employees  covered. 

(8)  A  detailed  statement  of  salaries,  fees,  and  com- 
missions charged  to  the  plan  (to  whom  paid,  amounts, 
purposes),  the  name,  address,  and  position  of  each 
plan  fiduciary  (and  any  relationship  he  has  to  the 
employer  or  employee  organization  and  any  position 
he  has  with  a  party-in-interest) . 

Staff  comment. —  (a)  The  conferees  may  wish  to 
adopt  the  provisions  of  the  House  bill,  adding  any  re- 
quirements of  the  Senate  amendment  which  are  not  in- 
cluded in  the  House  bill,  and  specifically  provide  that 
employer  contributions  are  to  be  included  in  the  report. 
(With  respect  to  reporting  to  the  Secretary  of  Labor 
on  forms,  see  Item  23,  Staff  Comment.) 

(b)  In  certifying,  the  accountant  is  to  be  per- 
mitted to  rely  on  the  correctness  of  any  actuarial 
matter  certified  to  by  an  enrolled  actuary ;  where 
the  accountant  does  so  rely,  he  is  to  state  his  reli- 
ance. 

11.  Annual  Report — Assets  Held  for  Investment 

House  bill. — The  annual  report  is  to  include :  31 

(1)   A  schedule  of  all  assets  held  for  investment,  (77) 

aggregated  and  identified  by  issuer,  borrower,  lessor  or 
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Page  numbers        similar"  party,  maturity  date,  rate  of  interest,  collat- 
eral, par  or  maturity  value,  cost  and  current  value. 
Senate  amendment. — The  annual  report  is  to  in- 
clude : 
507  (1)  A  schedule  of  all  plan  investments : 

(75)  (a)  with  respect  to  securities,  the  schedule  is 

to  show  the  aggregate  cost  and  value  of  the 
security  by  issuer ; 

(b)   with    respect    to    other    investments,    the 

schedule  is  to  show  aggregate  cost  and  value  by 

type  or  category  and  is  to  separately  identify  each 

investment  which  is  more  than  3  percent  of  the 

total,  and  each  investment  in  property  (including 

securities)  of  any  person  known  to  be  a  party-in- 

interest. 

(2)    (a)  A  schedule  of  purchases,  sales,  exchanges, 

etc.,  of  securities  with  a  list  of  issuers.  Where  the 

issuer  is  known  to  be  a  party-in-interest,  additional 

detail  is  to  be  provided  (quantity,  price,  proceeds,  gain 

or  loss,  etc.). 

(b)  With  respect  to  assets  other  than  securi- 
ties, a  schedule  of  the  aggregate  amount  of  pur- 
chases, sales,  etc.,  is  also  required. 
Staff  comment. — The  House  and  Senate  provisions 
arc  similar,  and  the  conferees  may  wish  to  combine  the 
provisions  of  both. 

12.  Reporting — Transactions  With  Parties-In-Interest 
House  bill. — 
31  (1)  The  annual  report  is  to  include  a  schedule  of 

(77)  each  transaction  involving  a  person  known  to  be  a 

party-in-interest. 

(2)  The  schedule  is  to  include  the  person's  identity 
in  relation  to  the  plan,  the  asset  involved,  price  (or 
rental  or  interest  rate  and  maturity  date),  expenses 
incurred  in  the  transaction,  asset  costs  and  current 
value,  and  gain  or  loss  on  the  transaction. 
508  Senate  amendment. — 

(77,  78,  79)  (l)   Similar  to  the  House  bill. 

(2)  Similar  to  the  House  bill.  In  addition,  special 
rules  are  provided  with  respect  to  transactions  with 
parties-in-interest  involving  specific  types  of  trans- 
actions. 

(a)  With  respect  to  a  transaction  involving  a 
security  issued  by  a  party-in-interest,  the  report 
is  to  include  the  issuer,  type  of  security,  quantity, 
gross  purchase  price,  gross  and  net  proceeds,  and 
net  gain  or  loss  with  respect  to  the  transaction. 

(b)  With  respect  to  loans  and  leases,  the  type 
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of  reporting  required  with  respect  to  party-in-        Paac  """'<><™ 
interest  transactions  is  the  same  as  that  described 
below  for  loans  and  for  leases  in  default  (Items 
13  and  14). 
Staff  comment. — The  conferees  may  wish  to  merge 
the  requirements  of  the  House  and  Senate  provisions. 

13.  A n n  ual  Report — Loans 
House  bill—  32 

(1)  A  report  is  required  with  respect  to  all  loans  (78) 
in  default  at  the  end  of  the  plan  year  or  which  were 
classified  as  uncollectible  during  the  year. 

(2)  The  report  is  to  include  the  original  principal 
amount,  the  amount  of  principal  and  interest  received 
during  the  year,  the  unpaid  balance,  identity  of  the 
obligor,  a  detailed  description  of  the  loan  (when 
made,  maturity  date,  interest  date,  collateral,  material 
terms),  the  amount  overdue,  etc. 

Senate  amendment. —  509 

(1),  (2)  Substantially  the  same  as  the  House  bill.  (78) 

(3)  Additionally,  this  information  is  required  for 
loans : 

(a)  that  exceed  3  percent  of  the  value  of  the 
fund,  or 

(b)  are  made  to  parties-in-interest. 

Staff  comment. — The  conferees  may  wish  to  merge 
the  two  provisions,  and  include  the  requirements  with 
respect  to  loans  that  exceed  3  percent  of  the  value  of 
the  fund  and  loans  to  parties-in-interest.  The  con- 
ferees may  wish  to  clarify  that  these  reporting  re- 
quirements apply  to  transactions  normally  considered 
as  "loans"  and  not  to  transactions  involving  what  is 
normally  considered  a  "security." 

74-  Annual  Report — Leases  32 

House  bill.—  (78) 

(1)  The  annual  report  is  to  include  a  list  of  all 
leases  which  were  in  default  or  which  were  classified 
during  the  year  as  uncollectible. 

(2)  The  report  is  to  include  the  type  and  location 
of  the  property,  the  identity  of  the  lessor  and  the 
lessee  and  their  relationship  to  the  plan,  the  terms  of 
the  lease  (rent,  taxes,  insurance,  etc.),  the  gross  rent 
received  and  expenses  paid,  the  net  receipts,  when  the 
property  was  acquired  and  its  costs,  the  amount  in 
arrears,  etc. 

Senate  amendment. —  510 

(1),  (2)  Substantially  the  same  as  the  House  bill.  (7g) 

This   information   is   also   required   for  leases   with 

parties-in-interest. 

Staff  comment. — The  provisions  are  quite  similar, 

and    the    conferees    may    wish    to    merge    the    two 

provisions. 
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rage  numbers       /£  Annual  Report — Large  Transactions 
34  House  bill. — 

(80)  (1)  The  annual  report  is  to  include  a  schedule  of 
each  transaction  (or  the  aggregate  of  multiple  trans- 
actions with  one  person  during  the  year)  that  exceeds 
3  percent  of  the  value  of  the  fund  or  $300,000,  if  less. 

(2)  The  schedule  is  to  include  the  name  of  the  per- 
son involved,  a  description  of  the  assets,  purchase  or 
selling  price  (or  rental,  or  interest  rate  and  maturity) , 
expenses  incurred,  asset  cost  and  current  value,  net 
gain  or  loss,  etc. 
509  Senate  amendment. 

(77)  (1)  The  annual  report  is  to  include  a  schedule  for 

each  transaction  involving  over  3  percent  of  the  value 
of  the  fund. 

(2)  Substantially  the  same  as  the  House  bill. 
Staff  comment. — The  conferees  may  wish  to  require 
this  report  only  for  transactions  that  exceed  3  percent 
of  the  value  of  the  fund.  Otherwise,  the  conferees  may 
wish  to  merge  the  two  provisions. 

16.  Annual  Report — Common  Trust 

33  House  bill. — If  plan  assets  are  held  in  a  common 
(79)                  trust  maintained  by  a  bank,  etc.,  in  a  separate  account 

maintained  by  an  insurance  company,  or  in  a  separate 
trust  maintained  by  a  banker-trustee,  the  annual  re- 
port is  to  include  a  statement  of  assets  and  liabilities 
of  the  trust  or  account  and  other  information  needed 
by  the  plan  administrator  to  comply  with  the  annual 
report  requirements. 
Senate  amendment. — Similar  to  the  House  bill. 

512  Staff  comment. — The  provisions  are  substantially 

(86)  the  same. 

17.  Annual  Report — Persons  Employed  by  the  Plan 

34  House  bill. — The  annual  report  is  to  include : 

(81)  (1)  the  name  and  address  of  each  fiduciary ; 

(2)  the  name  of  each  person  who  received  more 
than  $5,000  in  compensation  from  the  plan  for  services 
rendered,  along  with  the  amount  of  compensation,  the 
nature  of  services,  relationship  to  the  employer,  etc. ; 

(3)  the  reasons  for  any  change  in  trustee,  account- 
ant, actuary,  investment  manager,  administrator,  etc. 

507  Senate  amendment. — 

(81)  (1)  and  (2)  Similar  to  the  House  bill,  except  the 

Senate  amendment  requires  a  report  with  respect  to 
each  person  who  received  fees,  etc.,  from  the  plan  and 
is  not  limited  to  persons  who  received  more  than 
$5,000. 

(3)   No  comparable  provision. 

Staff  comment. — 

(1)  and  (2)  The  conferees  may  wish  to  require  a 
report  with  respect  to  each  person  who  received  com- 
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pensation  from  the  plan,  but  allow  the  Secretary  of        **•  number° 
Labor  to  establish  exemptions  by  regulation  in  the  case 
of  minimal  amounts. 

(3)  The  conferees  may  wish  to  adopt  the  rule  of  the 
House  bill. 
18.  Annual  Report — Actuarial  Report 

House  bill—  35 

(1)  The  annual  report  is  to  include  an  actuarial  (82) 
statement  for  all  pension  plans  which  are  subject  to 

the  vesting  or  funding  requirements  of  title  I. 

(2)  The  actuarial  statement  is  to  include 

(a)  the  actuarial  report,  the  minimum  contri- 
bution, normal  cost,  accrued  liabilities,  present 
value  of  vested  benefits,  value  of  assets,  etc. ; 

(b)  the  annual  contribution  to  the  plan,  the 
number  of  plan  participants  and  beneficiaries,  and 
vested  benefits  allocated  by  termination  priority 
categories;  and 

(c)  the  value  of  plan  assets  (and  an  explanation 
of  the  basis  of  valuation),  the  ratio  of  the  cur- 
rent value  of  assets  to  liabilities  (with  both  assets 
and  liabilities  being  allocated  to  termination  pri- 
ority categories),  etc. 

Senate  amendment. —  513 

(1)  The  annual  report  is  to  include  an  actuarial  (82) 
report. 

(2)  The  actuarial  report  is  to  include  actuarial 
assumptions  and  an  explanation  of  changes  therein, 
the  present  value  of  vested  liabilities,  the  value  of 
accrued  liabilities  and  the  ratio  of  market  value  of 
reserves  and  assets  to  liabilities.  It  also  is  to  include 
the  type  and  basis  of  funding. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  provision  of  the  House  bill,  and  also  include  any 
Senate  amendment  provisions  which  are  not  in  the 
House  bill. 

With  respect  to  reporting  on  forms,  see  Item  23. 

10.  Annual  Report — Insured  Plans  24,  37 

House  bill—  (68,86) 

(1)  If  plan  benefits  are  purchased  from  and  guar- 
anteed by  an  insurance  company,  the  report  is  to 
include  the  premiums  paid,  benefits  paid,  charges  for 
administrative  expenses,  commissions  (and  who  is  paid 
them)  and  the  amount  held  to  pay  future  benefits. 

(2)  If  benefits  are  provided  by  an  insurance  carrier 
or  other  organization,  the  carrier,  etc.,  is  to  certify  to 
the  plan  administrator  the  information  he  needs  to 
comply  with  the  reporting,  etc.,  requirements  within 
180  days  after  the  plan  year. 
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506  Senate  amendment. — 

(86)  (1),  (2)  Similar  to  the  House  bill  (see  also  section 
7(d)  of  the  Welfare  and  Pension  Plan  Disclosure 
Act). 

Staff  comment. — The  conferees  may  wish  to  merge 
the  House  and  Senate  provisions  and  the  provisions  of 
present  law. 

20.  Annual  Report — Pay-As-You-Go  Plans 

38^  House  bill. — If  the  only  assets  available  for  paying 

(87)  claims  are  the  general  assets  of  the  employer  or  the 
employee  organization,  the  report  is  to  include  the 
benefits  paid  and  the  average  number  of  employees 
eligible  for  participation,  for  the  previous  five  years. 

512  Seriate  amendment. — Same  as  the  House  provisions. 

(87)  Staff  comment. — The  provisions  are  the  same. 

21.  Annual   Report   and  Plan   Description — Filing 
38                         House  bill. — 

(89)  (1)  Annual  reports  and  plan  descriptions  are  to  be 

filed  with  the  Secretary  of  Labor  within  270  days  after 
the  plan  year. 

(2)   The  descriptions  and  reports  are  to  be  made 
available  for  public  inspection. 
Senate  amendment. — 
504,  515  (i)  The  annual  report  is  to  be  filed  with  the  Secre- 

(60, 89)  tary  of  Labor  within  150  days  after  the  plan  year  (as 

under  present  law).  Plan  descriptions  are  to  be  filed 
within  90  days  after  the  plan  is  established  or  when  the 
plan  becomes  subject  to  this  requirement. 

(2)  Same  as  House  bill. 

(3)  Any  other  documents  relating  to  the  plan  are  to 
be  furnished  upon  request  to  the  Secretary  of  Labor. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  require  that  annual 
reports  be  filed  within  210  days  after  the  plan  year. 

(2)  Same  in  both  bills. 

(3)  The  conferees  may  wish  to  adopt  the  rule  of 
the  Senate  amendment. 

22.  Annual  Report — Rejection  of  Filing 
House  bill. — 

39  ( 1 )  After  notice  and  hearing,  the  Secretary  of  Labor 

(91)  may  reject  a  filing  if  he  finds  that  it  is  incomplete 
or  if  there  is  a  material  qualification  in  the  accountant's 
or  actuary's  opinion. 

(2)  If  a  revised  report  is  not  submitted  within  45 
days  after  rejection,  the  Secretary  of  Labor  may  retain 
an  accountant  to  perform  an  audit,  retain  an  actuary  to 
make  an  actuarial  report,  or  bring  a  civil  action  for 
legal  or  equitable  relief. 
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(3)  The  plan  is  to  be  liable  for  any  expenses  of  such 
an  audit  or  report. 

Senate  amendment. — No  comparable  provision. 

Staff  comment.— The  conferees  may  wish  to  adopt 
the  provisions  of  the  House  bill.  However,  the  con- 
ferees may  wish  to  provide  that  the  filing  may  be 
rejected  through  administrative  action  by  the  Secre- 
tary of  Labor,  without  the  need  of  holding  a  hearing 
governed  by  the  Administrative  Procedure  Act.  A  re- 
jection of  a  filing  by  the  Secretary  would  be  subject 
to  judicial  review,  however. 

23.  Annual  Report — Foims 

House  bill— The  House  bill  eliminates  the  provi- 
sion in  present  law  authorizing  the  Secretary  of  Labor 
to  prescribe  forms  for  annual  reports  and  to  make 
these  forms  available  to  plan  administrators  (sec.  5(b) 
of  the  Welfare  and  Pension  Plan  Disclosure  Act). 
Generally,  forms  are  not  to  be  required  for  annual 
reports  under  the  House  bill. 

Senate  amendment. — The  Senate  amendment  retains 
the  provisions  of  existing  law  authorizing  the  Secre- 
tary to  prescribe  and  make  available  forms  for  plan 
descriptions  and  annual  reports. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  following :  * 

(1)  The  Secretary  of  Labor  would  not  prescribe 
forms  for  the  booklet  to  be  given  to  plan  participants, 
annual  financial  statement,  and  annual  actuarial  re- 
ports. However,  the  Secretary  of  Labor  would  be  able 
to  regulate  the  format  of  these  documents. 

(2)  The  Secretary  of  Labor  could  prescribe  forms 
for  all  other  parts  of  the  annual  report.  In  addition, 
the  Secretary  could  require  that  some  or  all  of  the 
information  which  is  to  be  included  in  the  plan  book- 
let, annual  financial  report,  and  annual  actuarial  re- 
port be  reported  on  prescribed  forms. 

24.  Disclosure  to  Participants — Booklets  Containing 

Plan  Description.,  on  Establishing  a  Plan 
House  bill. — Plan  descriptions  are  to  be  furnished  23 

to  participants  within  120  days  after  the  plan  is  estab-  (60) 

lished  or  after  it  becomes  subject  to  the  bill,  if  later. 

Senate   amendment. — Plan  descriptions  are  to  be  504 

published  to  participants  within  90  days  after  the  plan  (60) 

is  established  or  becomes  subject  to  the  bill. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  provisions  of  the  House  bill  and  apply  them  to  the 
plan  booklet  described  in  Item  7.  Staff  Comment. 

•There  was  not  complete  staff  agreement  on  this  point. 


Page  numbers 
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Page  numbers        ^5.  Disclosure  to  Participants — Booklets  Containing 
Plan  Description  and  Summary 

40  House  bill— 

(93)  (1)  Plan  descriptions  are  to  be  provided  plan  par- 

ticipants within  30  days  after  they  begin  covered 
employment,  90  days  for  multiemployer  plans. 

(2)  All  participants  also  are  to  receive  plan  descrip- 
tions at  least  once  every  5  years. 

(3)  Descriptions  of  material  changes  are  to  be  fur- 
nished each  participant  within  1  year  after  the  change 
takes  effect. 

515  Senate  amendment. — 

(93)  (1) ,  (2) ,  (3)  The  plan  description  is  to  be  available 

for  examination  by  plan  participants  and  beneficiaries 
in  the  principal  office  of  the  plan  administrator.  Addi- 
tionally, plan  descriptions  are  to  be  furnished  to  plan 
participants  or  beneficiaries  upon  written  request. 

(4)  The  administrator  also  is  to  furnish  or  make 
available  (whichever  is  most  practicable)  a  summary 
of  the  plan's  important  provisions  (see  Item  7,  above) . 
A  summary  is  to  be  available  (a)  upon  enrollment  in 
the  plan,  (b)  every  3  years,  and  (c)  within  120  days 
after  each  major  amendment. 

Staff  comment. — If  the  conferees  decide  to  adopt 
the  compromise  suggested  by  the  staff  with  respect  to 
the  booklet  (see  Staff  comment  Item  7),  they  may  also 
wish  to  adopt  the  following  rules  with  respect  to  dis- 
closure to  participants : 

(a)  Plan  booklets  are  to  be  provided  within  90  days 
after  the  individual  becomes  a  participant. 

(b)  Plan  booklets  should  be  received  by  partic- 
ipants every  5  years. 

(c)  However,  participants  would  receive  descrip- 
tions of  material  changes  in  the  plan  within  210  days 
after  the  end  of  the  plan  year  in  which  the  amendments 
occur. 

26.  Disclosure  to  Participants — Annual  Reports,  etc. 
House  bill. — 

41  (1)  The  annual  report  (and  plan  documents)  is  to 
(93)                  be  made  available  for  examination  by  the  plan  partici- 
pants or  beneficiaries  at  the  principal  office  of  the  plan 
administrator  and  such  other  jilaces  as  is  necessary  to 
fully  disclose  all  pertinent  facts. 

(2)  Each  participant  is  to  be  furnished  a  copy  of  the 
statement  of  plan  assets  and  liabilities,  and  receipts 
and  disbursements  contained  in  the  annual  report. 

(3)  Each  participant  also  is  to  be  furnished  a  copy 
of  the  statement  of  the  value  of  the  plan  assets,  the  plan 
liabilities,  and  the  ratio  of  assets  and  liabilities  allo- 
cated to  termination  priority  categories.  (These  also 
are  included  in  the  annual  report.) 
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(4)  Other  material  necessary  to  fairly  summarize       r"^e  num^erS 
the  latest  report  also  must  be  furnished. 

(5)  This  information  must  be  furnished  within  270 
days  after  the  plan  year. 

(6)  On  written  request,  the  administrator  is  to  fur- 
nish participants  and  beneficiaries  a  complete  copy  of 
the  latest  annual  report  and  other  instruments  under 
which  the  plan  is  established  and  operated.  A  reason- 
able charge  may  be  made. 

Senate  amendment. — 

(1)   The  annual  report  and  the  governing  instru-         516 
ment  of  the  plan  is  to  be  available  for  inspection  in  (93) 

the  principal  office  of  the  plan  administrator. 

(2),  (3),  (4),  (5)  No  comparable  provisions. 

(6)  On  written  request  a  fair  summary  of  the  annual 
report  is  to  be  furnished  participants  or  beneficiaries. 
They  also  are  to  be  furnished  with  a  complete  annual 
report  and  plan  documents  on  written  request. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill,  except  that  with  respect 
to  point  (5),  the  information  would  be  furnished 
within  210  days. 

27.  Reporting  and  Disclosure  of  Participants  Benefit 
Rights 
House  bill.— Points  (1),  (2),  (3).  and  (4)  of  this         22,42,259 
provision  appear  both  in  title  I  and  title  II.1  Point  (58,96) 

(5)  appears  only  in  title  I. 

(1)  Under  title  I,  each  plan  which  must  file  an 
annual  report  with  the  Secretary  of  Labor  is  to  file 
an  annual  statement  regarding  individuals  who  have 
terminated  employment  in  the  year  in  question  and 
who  have  a  right  to  a  deferred  vested  benefit  in  the 
plan.  Under  title  II,  a  similar  report  also  is  to  be  filed 
with  the  Internal  Revenue  Service. 

(2)  The  plan  administrator  also  is  to  furnish  each 
person  an  individual  statement  giving  him  the  same 
information  which  is  reported  to  the  Government. 

(3)  The  Social  Security  Administration  is  to  main- 
tain records  of  the  retirement  plans  in  which  individ- 
uals have  vested  benefits,  and  is  to  provide  this  infor- 
mation to  participants  and  beneficiaries  on  their  re- 
quest and  also  on  their  application  for  Social  Security 
benefits. 

(4)  The  provisions  governing  registration  with  So- 
cial Security  are  to  apply  to  a  multiemployer  plan 
only  to  the  extent  provided  in  regulations. 

(5)  The  Secretary  of  Labor  also  may,  by  regulation, 
require  that  participants  or  surviving  beneficiaries  be 
furnished  a  statement  of  vested  rights. 


1  Points    (1)    through    (4)    of  this  provision  are  also  described  in   Portability,  Item  3, 
Part  One. 
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Page  numbers  Senate  amendment. — 

360,517  (1),   (2),  (3),  and   (4)   Substantially  the  same  as 

(96)  the  House  bill,  except  that  reports  are  to  be  filed  only 

with  the  Secretary  of  Treasury. 

(5)  The  plan  administrator  must  furnish  a  partici- 
pant or  beneficiary  requesting  in  writing  a  statement 
of  whether  he  has  a  vested  right  to  the  pension  bene- 
fit, the  vested  benefits  which  have  accrued  or  the  ear- 
liest date  on  which  benefits  will  become  vested,  and  the 
total  pension  benefits  accrued. 

Staff  comment. — 

(1),  (2),  (3),  and  (4)  See  Part  One,  Portability, 
Item  3,  Staff  Comment. 

(5)  The  conferees  may  wish  to  adopt  the  rules  of 
the  Senate  amendment,  subject  to  regulations  of  the 
Secretary  of  Labor. 

28.  Descriptions  and  Reports  as  Public  Information 
45  House  bill. — 

(99)  (1)   Descriptions  and  reports  filed  with  the  Secre- 

tary of  Labor  are  to  be  public  information  available 
for  inspection. 

(2)  However,  information  with  respect  to  individ- 
uals that  is  reported  to  the  Social  Security  Admin- 
istration is  to  be  disclosed  only  to  the  extent  allowed 
under  the  Social  Security  Act. 

(3)  The  Secretary  of  Labor  may  use  the  informa- 
tion received  for  research  and  may  publish  studies, 
etc.,  as  he  deems  appropriate. 

519  Senate  amendment. — 

(99)  (1)  Substantially  the  same  as  the  House  bill. 

(2)  No  comparable  provision.  (However,  under  the 
Senate  amendment  reports  to  Social  Security  are  not 
filed  with  the  Secretary  of  Labor  but  are  filed  with  the 
Secretary  of  the  Treasury.) 

(3)  The  Secretary  of  Labor  is  to  develop  a  compre- 
hensive program  of  collecting  and  analyzing  informa- 
tion on  employee  benefit  plans. 

Staff  comment. — 

(1),  (2)  The  conferees  may  wish  to  adopt  the 
rules  of  the  House  bill. 

(3)  The  conferees  may  wish  to  adopt  the  rule  of 
the  Senate  bill,  merging  it  with  appropriate  provi- 
sions of  the  House  bill. 

29.  Retention  of  Records 
46                        House  bill. — 

(100)  (1)  Persons  subject  to  the  filing  requirements  are  to 
retain  records  which  provide  the  basic  information 
from  which  filed  documents  may  be  verified. 

(2)  These  records  are  to  be  retained  for  6  years  after 
riling  or  for  6  years  after  the  date  on  which  the  docu- 
ments would  have  been  filed  but  for  exemptions. 
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Senate  amendment.  —  No  comparable  provision. 
(However,  sec.  11  of  the  Welfare  and  Pension  Plan 
Disclosure  Act  has  a  similar  provision  requiring  rec- 
ord retention  for  5  years.) 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  6-year  retention  rule  of  the  House  bill.  (This 
would  conform  with  the  Staff  comment  with  respect 
to  the  statute  of  limitations  in  Fiduciary  Responsi- 
bility, item  12.) 

30.  Effective  Dates 

House  bill. — The  reporting  and  disclosure  provi-         73 
sions  are  to  go  into  effect  6  months  after  enactment.  (145) 

Senate  amendment. — The  reporting  and  disclosure         537 
provisions  are  to  go  into  effect  on  January  1, 1974.  (145) 

Staff  comment. — The  conferees  may  wish  to  provide 
that  the  reporting  and  disclosure  provisions  are  to  go 
into  effect  for  plan  years  beginning  after  December  31, 
1974.  In  addition,  the  conferees  may  wish  to  provide 
that  the  provisions  of  the  existing  Welfare  and  Pen- 
sion Plan  Disclosure  Act  are  to  govern  for  prior  plan 
years. 
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FIDUCIARY  RESPONSIBILITY 


I'tujc  number  t 


/.  Plans  Subject  to  the  Provisions 

House  bill.1 — The  fiduciary  responsibility  rules  ap-      21 
ply  to  all  employee  benefit  plans  established  or  main-       (51) 
tamed  by : 

(1)  employers  engaged  in  or  affecting  interstate 
commerce,  and 

(2)  employee  organizations  representing  employees 
engaged  in  or  affecting  interstate  commerce. 

Senate  amendment. — The  Senate  amendment  pro-      525,  540 
vides  fiduciary  responsibility  rules  under  the  Welfare      (51) 
and  Pension  Plans  Disclosure  Act  and  under  the  In- 
ternal Revenue  Code. 

(1),  (2)  The  amendments  to  the  Welfare  and  Pen- 
sion Plans  Disclosure  Act  (hereafter  referred  to  as 
"Labor  Act"  amendments)  apply  to  the  same  plans  as 
do  the  rules  of  title  I  of  the  House  bill. 

(3)  The  Internal  Revenue  Code  amendments  (here- 
after referred  to  as  "Revenue  Code"  amendments) 
cover  qualified  plans,  annuities,  and  individual  retire- 
ment accounts  which  are  tax-exempt  (under  sec.  501  (a) 
of  the  Code)  or  have  at  any  time  been  determined  to  be 
tax-exempt. 

Staff  .comment. — See  Part  One  (page  47),  Staff 
Comments  Relating  To  Jurisdictional  Matters,  Oper- 
ational Stage  Jurisdiction,  points  (6)  and  (7). 

2.  Exceptions  From  Coverage 

House  bill. — The  fiduciary  provisions  do  not  apply      21 
to:  (51) 

(1)  governmental  plans  (including  railroad  retire- 
ment plans) ; 

(2)  church  plans  which  have  not  elected  to  be 
covered  by  the  new  vesting,  etc.,  rules; 

(3)  workmen's  compensation  or  unemployment 
compensation  disability  insurance  plans; 

(4)  non-U.S.  plans  primarily  for  nonresident  aliens; 
and 


f'Page  numbers"  outside  paretheses  are  the  numbers  of  the  relevant  pages  in  the  print 
of  H.R.  2  dated  March  4,  1974.  The  first  353  pages  of  that  print,  in  linetype,  represent  the 
bill  as  passed  by  the  House  of  Representatives  ;  the  remaining  pages  of  that  print,  in  italic 
type,  consitute  the  Senate  amendment. 

"Page  numbers"  inside  parentheses  are  the  numbers  of  the  relevant  pages  in  the  com- 
parative prints  prepared  by  the  staffs. 

1  The  House  bill  provisions  on  fiduciary  responsibility  discussed  in  this  portion  of  the 
summary  are  those  of  title  I  only.  Title  II  does  not  deal  with  fiduciary  responsibility  as 
such. 

(1) 
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(5)  unfunded  plans  providing  deferred  compensa- 
tion for  management  or  highly  compensated  em- 
ployees. 

502,  534  Senate  amendment. — The  Labor  Act  amendments 

( 51 )  do  not  apply  to : 

(1)  governmental  plans  (however,  the  term  "gov- 
ernmental plan"  does  not  include  railroad  retirement 
plans) ; 

(2)  plans  administered  by  a  tax-exempt  religious 
organization ; 2 

(3)  workmen's  compensation  plans:  same  as  the 
House  bill ; 

(4)  non-U.S.  plans  for  nonresident  aliens  where 
the  situs  of  the  plan  fund  is  maintained  outside  the 
United  States; 

( 5 )  management  plans :  no  comparable  provision ; 

(6)  funds  held  by  an  insurance  carrier  unless  they 
are  held  in  a  separate  account ; 3 

(7)  funds  held  by  an  investment  company  regu- 
lated under  the  Investment  Company  Act  of  i940.4 

The  Revenue  Code  amendments  do  not  apply  to : 
545  (1)  governmental  plans  (the  term  "governmental 

(154)  plan"  is  not  to  include  railroad  retirement  plans) ; 

(2)  plans  of  churches  or  conventions  or  associations 
of  churches  which  are  tax-exempt  (under  sec.  501(a) 
of  the  Code) ,  unless  the  plan  is  covered  by  termination 
insurance ; 

(3)  workmen's  compensation  plans:  no  comparable 
provision;  these  plans  are  excluded  only  if  they  are 
not  qualified ; 

(4)  non-U.S.  plans:  no  comparable  provision; 
these  plans  are  excluded  only  if  they  are  not  qualified ; 

(5)  management  plans :  no  comparable  provision; 

(6)  funds  held  by  an  insurance  carrier  unless  held 
in  a  separate  account ;  and 

(7)  funds  held  by  a  regulated  investment  company. 
Staff  comment. — The  conferees  may  wish  to  consider 

adopting  the  following  exclusions : 

(1)  governmental  plans :  the  rule  of  the  House  bill ; 

(2)  church  plans:  the  rule  of  the  House  bill; 

(3)  workmen's  compensation  plans:  the  rule  of  the 
House  bill ; 

(4)  non-U.S.  plans :  with  respect  to  the  Labor  Act 
amendments,  the  conferees  may  wish  to  adopt  the  rule 
of  title  I  of  the  House  bill  excluding  non-U.S.  plans 
for  nonresident  aliens,  but  additionally  require  that,  in 
order  for  the  plan  to  be  excluded,  substantially  all  of 


'  There  also  is  an  additional  exemption  for  plans  established  or  maintained  by  a  church 
or  convention  or  association  of  churches  which  Is  tax-exempt  (under  section  501(a)  of  the 
Internal  Revenue  Code),  unless  the  plan  Is  covered  by  termination  insurance. 

3, 4  Although  the  House  bill  does  not  specifically  exempt  these  funds  from  the  fiduciary 
responsibility  rules,  the  policy  of  the  House  bill  is  the  same. 
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its  participants  and  beneficiaries  must  be  nonresident 
aliens.  With  respect  to  Revenue  Code  amendments, 
these  plans  would  be  excluded  as  nonqualified  plans; 

(5)  management  plans:  the  conferees  may  wish  to 
agree  to  adopt  the  rules  of  the  House  bill,  with  respect 
to  Labor  Act  amendments.  With  respect  to  Revenue 
Code  amendments,  these  plans  would  be  excluded  as 
nonqualified  plans; 

(6)  insured  plans:  the  policy  of  both  bills  is  the 
same  (in  addition,  the  conferees  may  wish  to  provide 
that  surplus  in  insurance  company  separate  accounts 
generally  would  be  excluded  from  the  fiduciary  rules)  ; 

(7)  regulated  investment  companies:  the  policy  of 
both  bills  is  the  same. 

3.  Prudent  Man  Rule 
House  bill. — 

(1)  Fiduciaries  are  to  act  with  the  care,  under  the     53 
circumstances  then  prevailing,  that  a  prudent  man      (109) 
acting  in  like  capacity  and  familiar  with  such  matters 
would  use  in  conducting  an  enterprise  of  like  character 

and  aims. 

(2)  Fiduciaries  also  are  to  act  exclusively  for  the 
purpose  of  providing  benefits  to  participants  and  bene- 
ficiaries and  for  defraying  reasonable  plan  adminis- 
trative expenses. 

Senate  amendment. — 

(1),  (2)  The  Labor  Act  amendments  are  substan-      526 
tially  the  same  as  the  House  bill.  (109) 

(The  Revenue  Code  amendments  do  not  include  a 
prudent  man  rule.  However,  present  law  under  the 
Revenue  Code  requires  that  each  qualified  plan  be 
maintained  for  the  "exclusive  benefit"  of  the 
participants.) 

Staff  comment. — 

(1),  (2)  The  conferees  may  wish  to  adopt  the  rules 
of  the  House  bill. 

The  conferees  may  wish  to  provide  that  where  an 
individual  has  control  over  the  management  of  the  as- 
sets in  his  account  (as  determined  under  regulations  of 
the  Secretary  of  Labor),  his  account  is  to  be  exempt 
from  any  Labor  Act  fiduciary  rules. 

The  conferees  may  wish  to  provide  that  if  a  plan 
meets  the  prudent  man  rule  under  the  Labor  Act 
amendments,  then  it  will  be  deemed  to  meet  the 
prudent  man  elements  of  the  exclusive  benefit  rule 
under  the  Revenue  Code,  with  respect  to  the  prudence 
of  investment  decisions. 

4-  Diversification  of  Assets 

House   bill. — Fiduciaries  are   to  diversify  invest-      53 
ments  in  order  to  minimize  the  risk  of  large  losses      (109) 
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unless  under  the  circumstances  it  is  prudent  not  to 
do  so. 
526  Senate  amendment. —  ( Diversification  of  investments 

(109)  is  to  be  achieved  through  the  prudent  man  rule.) 

Staff  comment. — The  conferees  may  wish  to  require 
a  fiduciary  to  diversify  plan  investments  so  as  to  mini- 
mize the  risk  of  large  losses  unless  under  the  circum- 
stances it  is  "clearly  prudent"  not  to  do  so. 

The  conferees  may  also  wish  to  clarify  in  the  con- 
ference report  that  in  a  suit  brought  against  the 
fiduciary  for  violation  of  this  rule,  the  plaintiff's 
initial  burden  of  proof  is  only  to  demonstrate  that 
there  has  been  a  failure  to  diversify.  The  defendant 
would  then  have  the  burden  of  demonstrating  that  this 
failure  to  diversify  was  clearly  prudent. 

5.  Investment  in  Employers  Securities,  etc. 
House  bill. — 
54,  73  An  exception  from  the  diversification  rule  (Item  4 

(116.147)  above)    is  provided  for  profit-sharing,  stock  bonus, 

thrift  and  savings,  and  money  purchase  plans  designed 
primarily  to  invest  in  employer's  securities  if  the  plan 
specifically  provides  for  the  exception. 

(1)  In  these  cases,  the  diversification  requirements 
do  not  apply  to  securities  of  the  employer  or  of  a  cor- 
poration that  is  a  member  of  a  controlled  group  in- 
cluding the  employer. 

(2)  Also,  in  these  cases  a  plan  may  hold  real  prop- 
erty without  respect  to  the  diversification  requirements 
if  (a)  a  substantial  number  of  the  parcels  are  geo- 
graphically disbursed,  and  (b)  each  parcel,  and 
its  improvements,  are  suitable  or  readily  adaptable  for 
more  than  one  use.  Also,  (c)  this  real  property  may 
be  leased  to  one  lessee,  who  may  be  a  party-in-interest. 

(3)  Plans  would  be  allowecfthree  years  after  enact- 
ment to  dispose  of  investments  to  meet  the  diversifica- 
tion requirements. 

Senate  amendment. — 
Under  the  Labor  Act  amendments : 
527,  543  ( 1 )  Pension  plans  can  invest  no  more  than  7  percent 

(116.  117.  of  plan  assets  in  securities  of  an  employer  or  an  em- 

163)  plover  group.  Profit-sharing,  stock  bonus,  thrift  and 

savings,  and  similar  plans  are  not  subject  to  this  lim- 
itation if  the  plan  documents  so  provide.5 

(2)  Leasebacks  of  real  property  (and  related  per- 
sonal property)  to  employers  or  employer  groups 
would  be  treated  the  same  as  employer's  securities  for 
purposes  of  these  investment  rules. 

(3)  Plans  would  be  allowed  ten  years  to  divest  them- 
selves of  excess  securities  and  leases  now  held. 


f  However,  under  other  parts  of  the  Labor  Act  amendments,  plans  would  not  be  able  to 
acquire  employer  securities  from,  or  sell  these  securities  to.  an  employer  or  other  parties 
in  interest. 
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The  Revenue  Code  amendments  prohibited  transac- 
tion rules  provide  as  follows : 

(1)  The  Revenue  Code  amendments  do  not  provide 
an  exception  with  respect  to  acquisitions  of  employer's 
securities  from  parties  in  interest. 

(2)  However,  the  leaseback  of  real  property  and 
related  personal  property  between  a  tax-qualified  plan 
and  the  employer  or  employer  group  is  allowed,  to  the 
extent  allowed  under  the  Labor  Act  amendments. 

Staff  comment. — 

(a)  With  respect  to  the  holding  of  employer  securi- 
ties by  profit-sharing,  stock  bonus,  and  thrift  plans, 
the  House  and  Senate  provisions  are  similar. 

(b)  Also,  with  respect  to  the  holding  of  employer 
securities  by  defined  contribution  (but  not  defined 
benefit)  pension  plans,  the  conferees  may  wish  to  pro- 
vide that  employee  stock  ownership  plans  generally 
are  to  be  treated  the  same  as  profit-sharing  plans. 

(c)  With  respect  to  leasebacks,  the  conferees  may 
wish  to  follow  the  rules  of  the  House  bill  for  profit- 
sharing,  stock  bonus,  etc..  plans  if  the  plan  specifically 
provides  for  investment  in  this  type  or  property. 

(d)  The  conferees  may  also  wish  to  provide  that 
with  respect  to  pension  plans  generally,  these  plans 
could  invest  up  to  10  percent  of  plan  assets  in  em- 
ployer's securities  provided  that  this  met  the  general 
requirements  as  to  diversification  of  assets,  j  In  any 
event,  the  conferees  may  wish  to  provide  that  this 
limitation  would  be  subject  to  the  exception  of  para- 
graph (b)  above.) 

(e)  With  respect  to  transition  periods,  see  item  6. 
Staff  comment. 

(f)  If  the  conferees  decide  to  generally  adopt  the 
prohibited  transaction  rules  of  the  Senate  amendment, 
the}-  may  also  wish  to  allow  acquisition  and  sale  of 
employer  securities  (and  leasebacks)  between  plans 
and  parties-in-interest  on  an  arm's-length  basis  for 
adequate  consideration  with  no  commission  charged. 

6.  Prohibited  Transactions — Party-in-interest  Trans- 
actions 
House  bill. —  54 

Fiduciaries  may  not :  (111) 

(1)  Permit  plan  property  to  be  transferred  to  or 
used  by  a  person  who  is  known  to  be  a  party-in-inter- 
est for  any  amount  less  than  adequate  consideration : 
or 

(2)  Permit  the  plan  to  acquire  property  or  services 
from  a  person  known  to  be  a  party-in-interest.  for  any 
amount  more  than  adequate  consideration. 

Senate  amendment.—  3,  529,  533 

(1),(2)   Xo  comparable  provision.  {US) 
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(3)  Under  the  Labor  Act  amendments,  fiduciaries 
may  not  engage  in  a  direct  or  indirect : 

(a)  sale,  exchange,  or  leasing  of  property  be- 
tween the  plan  and  a  party-in-interest ; 

(b)  lending  of  money  or  extension  of  credit  be- 
tween the  plan  and  a  party-in-interest ; 

(c)  furnishing  of  goods,  services,  or  facilities 
between  the  plan  and  a  party-in-interest ; 

(d)  transfer  of  plan  assets  to  or  use  by  or  for  the 
benefit  of  a  party-in-interest;  or 

(e)  deposit  or  investment  of  plan  assets  out- 
side the  United  States  unless  authorized  by  the 
Secretary  of  Labor  or  unless  the  indicia  of  own- 
ership remain  within  the  jurisdiction  of  a  U.S.  dis- 
trict court. 

(4)  The  Kevenue  Code  amendments  are  essentially 
the  same  as  point  (3)  (a) -(d),  with  respect  to  parties- 
in-interest. 

Staff  comment. — 

(a)  Some  of  the  staff  believe  the  rules  of  the  House 

bill  should  be  adopted ;  some  of  the  staff  believe  the 

rules  of  the  Senate  amendment  should  be  adopted. 

540  (b)  Generally  the  staff  believes  that,  regardless  of 

(114, 149)  the  rules  adopted,  the  excise  tax  on  parties-in-interest 

method  of  enforcement  should  be  included.* 

(c)  Some  of  the  staff  have  proposed  the  following 
alternative : 

(i)  The  basic  rules  of  the  House  bill  would  be 
adopted. 

(ii)  In  addition,  the  Secretary  of  Labor  could 
investigate  any  transaction,  and  could  require  a 
showing  that  (A)  adequate  consideration  was 
paid,  (B)  the  transaction  was  prudent,  and  (C) 
the  primary  purpose  of  the  transaction  was  to 
benefit  the  plan  and  its  participants.  If  the  Secre- 
tary was  not  satisfied  that  these  criteria  were  met, 
he  could  order  that  transaction  be  rescinded ;  this 
would  be  subject  to  court  review. 

(d)  Some  of  the  staff  have  suggested  the  following 
alternative : 

(i)  The  basic  rules  of  the  Senate  amendment 
would  be  adopted. 

(ii)  However,  a  10-year  transition  period 
would  be  allowed  to  phase  out  existing  transac- 
tions involving  holdings  of  assets  and  a  3-year 
transition  period  could  be  allowed  for  transactions 
involving  the  provision  of  services. 

(e)  If  the  conferees  decide  to  adopt  the  prohibited 
transaction  rules  of  the  Senate  amendment,  they  may 
wish  to  provide  as  follows : 


•There  was  not  complete  staff  agreement  on  this  point. 
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(i)  Parties-in-interest  would  be  allowed  to 
guarantee  loans  to  an  employee  stock  ownership 
plan  where  the  loan  is  made  by  an  independent 
third  party. 

(ii)  All  or  part  of  plan  assets  could  be  invested 
in  savings  accounts,  etc.,  of  banks,  savings  and 
loans,  etc.,  that  act  as  the  plan  trustee,  where  the 
plan  specifically  requires  such  investment. 

(iii)  A  life  insurance  company  would  be  al- 
lowed to  use  its  own  separate  account  contracts 
to  fund  a  pension  plan  for  its  employees.  The  same 
rule  would  apply  with  respect  to  an  insurance 
company  that  is  a  wholly  owned  subsidiary  of  the 
employer  if  the  insurance  company  does  no  more 
than  5  percent  of  its  business  with  the  employer. 
Also,  a  bank,  savings  and  loan,  etc.,  could  act  as 
the  trustee  of  a  plan  for  its  employees. 

(iv)  Some  staff  believe  that  banks  and  broker- 
age houses  should  be  able  to  perform  "multiple 
services"  for  plans,  and  some  believe  this  should 
be  allowed  only  under  a  variance  procedure  (and 
that  any  variance  should  be  consistent  with  any 
action  taken  by  Congress  with  respect  to  the 
securities  laws,  generally) . 

'  (v)  The  Revenue  Code  amendment  transition 
rules  would  be  applied  to  the  Labor  Code  amend- 
ments. 

(vi)  The  exercise  of  conversion  privileges,  (e.g., 
conversion  of  bonds  into  stock)  would  be  allowed, 
pursuant  to  regulations. 

7.  Additional  Prohibited  Transactions 
House  bill. — Fiduciaries  may  not: 

(1)  deal  with  plan  assets  for  their  own  account;     (in) 

(2)  receive  any  consideration  for  their  personal  ac- 
counts from  any  party  dealing  with  the  plan  in  con- 
nection with  a  transaction  involving  plan  assets;  or 

(3)  act  in  any  transaction  (in  any  capacity)  in- 
volving a  plan  on  behalf  of  a  party  whose  interests 
are  adverse  to  the  interests  of  the  plan,  its  participants, 
or  their  beneficiaries. 

Senate   amendment. — With   respect  to  these   pro-     529 
hibitions,  the  Labor  Act  amendments  provide:  (113) 

(1),  (2)  substantially  the  same  as  the  House  bill; 

(3)  fiduciaries  may  not  represent  any  other  party 
with  the  plan  or  in  any  way  act  on  behalf  of  a  party 
adverse  to  the  plan  or  adverse  to  the  interests  of  its 
participants  or  beneficiaries. 

The  Revenue  Code  amendments  provide:  540 

£1),  (2)  Same  as  Labor  Act  amendments.  (114,  149) 

(3)  No  comparable  provision. 


53 


55 
(119) 
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Staff  comment. — 

(1) ,  (2)  The  conferees  may  wish  to  adopt  the  House 
bill. 

(3)  The  conferees  may  wish  to  provide  that  a  fidu- 
ciary may  not  act  in  any  transaction  (in  any  capacity) 
involving  a  plan  on  behalf  of  a  party  (or  represent  a 
party)  whose  interests  are  adverse  to  the  interests  of 
the  plan,  its  participants  or  beneficiaries. 

8.  Exceptions  From  Prohibited  Transaction  Rules 

House  bill. — 

Notwithstanding  the  prohibited  transaction  rules,  a 
fiduciary  may : 

(1)  receive  benefits  from  the  plan  as  a  participant 
or  beneficiary  as  long  as  the  benefits  are  consistent  with 
the  terms  of  the  plan  as  applied  to  all  other  partici- 
pants and  beneficiaries ; 

(2)  receive  reasonable  compensation  for  services 
rendered  to  the  plan  unless  the  fiduciary  receives  full- 
time  pay  from  the  employer  or  employee  organization 
whose  employees  or  members  are  plan  participants ; 

( 3 )  receive  reimbursement  for  expenses  incurred ; 

(4)  serve  as  an  officer,  employee,  agent,  etc.,  of  a 
530  541               party-in-interest. 

(119  150)  Senate  amendment. — Both  the  Labor  Act  and  Reve- 

'        '  nue  Code  amendments  provide  the  following  excep- 

tions from  the  prohibited  transaction  rules : 

(1),  (2),  (3)  Substantially  the  same  as  the  House 
bill. 

(4)  The  Eevenue  Code  amendments  are  substan- 
tially the  same  as  the  House  bill;  the  Labor  Act 
amendments  do  not  include  this  exception. 

(5)  Loans  by  the  plan  to  parties-in-interest  who  are 
plan  beneficiaries  or  participants  where  the  loans  are 
available  on  a  nondiscriminatory  basis,  are  specifically 
allowed  by  the  plan,  and  are  at  reasonable  interest  and 
adequately  secured. 

(6)  Payment  by  the  plan  to  parties-in-interest  for 
reasonable  compensation  for  office  space  and  other 
services  necessary  to  operate  the  plan. 

(7)  Following  specific  instructions  and  authoriza- 
tions in  the  plan  governing  document  providing  they 
are  consistent  with  all  the  other  fiduciary  rules.6 

(8)  In  addition,  the  Secretaries  of  Labor  and  Treas- 
ury together  may  establish  additional  exemptions 
from  the  prohibited  transaction  rules  for  individual 
fiduciaries,  for  transactions,  or  for  classes  of  fiduci- 
aries or  transactions.  Such  an  exemption  must  (a)  be 
administratively  feasible,  (b)  be  in  the  interest  of 
the  plan,  and  (c)  protect  the  rights  of  participants 
and  beneficiaries.  Also,  an  exemption  is  to  be  estab- 


8  Following  the  governing  document,  but  conslstentiy  with  the  blU,  also  la  required  by 
both  the  House  bill  and  the  Senate  amendment. 
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lished  (d)  by  rule  or  regulation,  and  (e)  after  public 
notice  that  an  exemption  may  be  established. 

Staff  comment. — 

(1),  (2),  (3)  The  rules  are  substantially  the  same; 
the  conferees  may  wish  to  follow  the  House  bill. 

(4)  The  conferees  may  wish  to  adopt  the  rules  of 
the  House  bill,  which  are  the  same  as  the  Senate  Reve- 
nue Code  amendments. 

(5),  (6)  If  the  Senate  prohibited  transaction  rules 
are  adopted,  the  conferees  may  wish  to  provide  these 
exceptions. 

(7)  The  policy  of  the  two  bills  is  substantially  the 
same. 

(8)  If  the  conferees  agree  to  adopt  the  Senate 
amendment  prohibited  transaction  rules,  they  may 
wish  to  agree  to  allow  the  administering  Secretary  to 
establish  additional  exemptions  as  under  the  rules  of 
the  Senate  amendment.  However,  the  conferees  may 
wish  to  allow  exemptions  only  as  to  classes  of  trans- 
actions, and  not  as  to  individual  cases. 

9.  Civil  Liability 

House  bill. —  56,  58 

(1)  Fiduciaries  who  breach  any  of  their  obligations      (121,  124) 
under  the  bill  are  to  be  personally  liable  to  the  plan 

for  losses  resulting  from  the  breach  and  for  profits 
made  through  the  use  of  plan  assets,  and  are  to  be 
subject  to  other  appropriate  equitable  relief,  including 
removal. 

(2)  Fiduciaries  are  not  to  be  liable  for  any  breach 
committed  before  they  became  fiduciaries  or  after  they 
cease  to  be  fiduciaries. 

Senate  amendment. — This  provision  is  included  only     532,  533 
in  the  Labor  Act  amendment.  (121,  124, 

(1),  (2)  Substantially  the  same  as  the  House  bill.      128) 

(3)  Additionally,  parties-in-interest  who  knowingly 
participate  in  a  prohibited  transaction,  or  had  reason 
to  know  it  was  a  prohibited  transaction,  are  to  be 
personally  liable  for  losses  sustained  by  the  plan  or  for 
profits  they  realized  from  the  transaction. 

Staff  comment. — 

(1) ,  (2)  Substantially  the  same  in  both  bills. 

(3)  The  conferees  may  wish -to  adopt  the  approach 
of  the  House  bill  and  not  provide  civil  liability  for 
parties-in-interest.* 

10.  Excise  Tax  on  Prohibited  Transactions 

House  bill. — The  House  bill  does  not  impose  an  ex- 
cise tax  on  parties-in-interest  who  engage  in  prohibited 
transactions. 


'Not  all  the  staff  agree  with  this  suggestion. 
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539  Senate  amendment. — This  provision  is  included  only 

(149)  in  the  Revenue  Code  amendments. 

(1)  Parties-in-interest  who  participate  in  prohib- 
ited transactions  are  to  be  subject  to  a  5  percent 
excise  tax  on  the  amount  involved  in  the  transaction. 

(2)  This  tax  is  to  be  imposed  for  the  taxable  year 
in  which  the  prohibited  transaction  occurs  and  for 
each  subsequent  taxable  year  (or  part  of  a  year)  in 
which  it  is  not  corrected. 

(3)  Additionally,  if  the  transaction  is  not  timely 
corrected  after  notice  from  the  IRS,  the  party-in-in- 
terest  is  to  be  subject  to  a  100  percent  excise  tax  on 
the  amount  involved  in  the  transaction. 

(4)  These  taxes  are  nondeductible  and  payment  will 
not  relieve  parties-in-interest  from  their  duties  to  the 
plan  or  from  correcting  the  transaction. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  excise  tax  sanction  on  parties-in-interest  who  en- 
gage in  prohibited  transactions  whether  the  prohibited 
transaction  rules  of  the  House  bill  or  those  of  the  Sen- 
ate amendment  are  chosen.* 

In  addition,  the  conferees  may  wish  to  make  the  ex- 
cise tax  sanction  applicable,  on  a  voluntary  basis,  for 
all  prior  years  where  there  has  not  been  a  final  deter- 
mination of  a  prohibited  transaction  issue  for  the  plan 
in  question.  In  such  a  case,  the  excise  tax  sanction 
would  be  a  substitute  for  the  current  sanction  of  plan 
disqualification. 

11.  Cooperation  Between  Agencies 
154                         House  bill. — 

(378)  (1)  The  Secretary  of  Labor  is  authorized  to  make 

arrangements  for  cooperation  with  other  government 
agencies. 
Senate  amendment. — 
537  (i)  The  Secretaries  of  Labor  and  Treasury  are  re- 

( 378 )  quired  to  make  necessary  arrangements  for  cooperation 

and  mutual  assistance  to  prevent  duplication  of  efforts 
in  investigating  fiduciary  violations. 

(2)  The  Secretary  of  Labor,  in  conjunction  with  the 
Secretary  of  the  Treasury,  is  to  establish  regulations 
to  enforce  the  prohibited  transaction  rules. 

Staff  comment. — See  Part  One  (page  47),  Staff 
Comments  Relating  to  Jurisdictional  Matters,  Opera- 
tional Stage  Jurisdiction,  points  (6)  and  (7),  and 
footnote  5. 

12.  Civil  Liability — Statute  of  Limitations 
58                            House  bill. — 

(126)  Civil  actions  against  fiduciaries  may  be  brought 

within  the  earliest  of : 


•There  was  not  complete  staff  agreement  on  this  point. 
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(1)  6  years  after  (a)  the  violation  occurs,  or  (b)  in 
the  case  of  an  omission,  the  latest  date  on  which  the 
violation  could  have  been  cured,  or 

(2)  3  years  after  (a)  the  plaintiff  had  actual  knowl- 
edge of  the  violation,  or  (b)  the  date  of  filing  of  a 
report  from  which  the  plaintiff  might  reasonably  have 
been  expected  to  have  obtained  knowledge  of  the 
violation. 

Senate  amendment. — Under  the  Labor  Act  amend-      572 
ments,  civil  actions  may  be  brought :  1 1:26 ) 

(1)  within  5  years  after  the  violation  occurs. 

(2)  Xo  comparable  provision. 

(3)  In  the  case  of  fraud  or  concealment,  civil  ac- 
tions may  be  brought  within  5  years  of  the  date  of 
discovery  of  the  violation. 

(The  present  statute  of  limitations  would  govern 
the  Revenue  Code  amendments  (see sec.  6501, et seq.)). 

Staff  comment. — 

(1),  (2)  The  conferees  may  wish  to  adopt  the  rules 
of  the  House  bill. 

(3)  The  conferees  may  wish  to  adopt  the  rules  of 
the  Senate  amendment,  but  allow  civil  actions  to  be 
brought  within  6  years  of  the  date  of  discovery  of  the 
violation  in  the  case  of  fraud  or  concealment. 

13.    Civil    Liability — No    Exculpatory    Agreements 

House  bill— 

(1)  The  bill  provides  that  exculpatory  agreements      ( 1-°^ 
are  void  as  against  public  policy. 

x   nate  amendment. — Under  the  Labor  Act  Amend-      °33_ 
ments:  (12c>) 

(1)  Exculpatory  agreements  would  not  relieve 
fiduciaries  from  anv  responsibilitv  established  bv  the 
bill. 

(2)  However,  there  may  be  agreements  to  allocate 
responsibilities  among  fiduciaries,  and  insurance 
coverage  may  be  allowed,  subject  to  regulations. 

(Exculpatory  agreements  would  have  no  effect  un- 
der the  Revenue  Act  amendments.) 
Staff  comment. — 
fl)  Substantially  the  same  in  both  bills. 

(2)  With  respect  to  allocation  of  responsibilities, 
see  Item  15,  below. 

(3)  The  conferees  also  mav  wish  to  provide  that: 

(a)  A  plan  may  purchase  insurance  to  indemnify 
losses  resulting  from  a  fiduciary  breach,  with  the  in- 
surer maintaining  the  right  of  subrogation  against 
the  persons  causing  such  loss. 

(b)  A  fiduciary  may  purchase  insurance  to  cover 
his  potential  liability  from  and  for  his  own  account. 

(c)  An  employer  or  an  employee  organization  may 
purchase  insurance  to  cover  potential  liability  of  one 
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or  more  of  its  employees  or  officers  who  serves  in  a  fidu- 
ciary capacity  with  regard  to  an  employee  benefit  plan. 

14-.  Structure  of  Plan  Administration — In  General 
50,  51,  57  House  bill  — 

( 106,  107,  122)       ( 1 )  Plans  are  to  be  established  in  writing. 

(2)  Each  plan  is  to  provide  for  a  plan  administra- 
tor. Plan  administrators  are  deemed  to  have  full  au- 
thority and  responsibility  to  operate  the  plan,  includ- 
ing the  authority  to  amend  the  plan  and  establish  a 
funding  policy. 

(3)  Plan  assets  (except  for  certain  annuity  con- 
tracts guaranteed  by  an  insurance  company)  are  to  be 
held  in  trust  by  trustees  who  are  named  in  the  govern- 
ing instrument  or  appointed  by  the  plan  administra- 
tor. 

(4)  Trustees  are  to  have  exclusive  authority  and 
discretion  to  manage  and  control  plan  assets,  subject 
to  the  direction  of  the  plan  administrator  under  the 
terms  of  the  plan  and  except  to  the  extent  that  man- 
agement, etc.,  is  delegated  to  investment  managers. 

(5)  Plan  administrators  may  employ  investment  ad- 
visers and  investment  managers  for  the  plan. 

525,  532  Senate  amendment. — 

(106,  122)  (1)  The  Labor  Act  amendments  require  plans  to  be 

established  in  writing. 

(2)  No  comparable  provision. 

(3)  Under  the  Labor  Act  amendments,  plan  funds 
are  deemed  to  be  held  in  trust. 

(4),  (5)   No  comparable  provision. 
Staff  comment. — 

(a)  Both  the  House  and  Senate  provisions  require 
plans  to  be  Li  writing. 

(b)  The  conferees  may  wish  to  provide  that  each 
pension  plan  is  to  provide  a  procedure  for  specifying 
a  funding  policy  and  the  allocation  of  responsibilities 
with  respect  thereto.  In  addition,  each  plan  is  to  spec- 
ify the  procedure  for  amending  the  plan.  Also,  plans 
may  provide  for  plan  administrators,  selected  in  a 
manner  consistent  with  the  definition  of  "plan  admin- 
istrator" (see  Item  19,  below). 

(c)  The  conferees  may  wish  to  provide  that  plan 
assets  generally  are  to  be  held  in  trust  by  trustees. 
However,  the  conferees  may  also  wish  to  provide  that 
trusts  would  not  be  required : 

(i)  generally  for  plans  funded  by  certain  individ- 
ual or  group  annuity  contracts  guaranteed  by  an  in- 
surance company ; 

(ii)  where  the  Secretary  of  Labor  exempts  plans 
from  the  trust  requirement  (The  Secretary  of  Labor 
could  exempt  pension  plans  not  subject  to  the  vesting, 
funding,  or  termination  insurance  requirements  of  the 
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Act,  and  could  also  exampt  any  welfare  plans.) ;  and 

(iii)  for  Keogh  plans  and  individual  retirement  ac- 
counts to  the  extent  that  the  plan  assets  are  held  in 
custodial  accounts  that  qualify  under  the  Internal  Rev- 
enue Code. 

(iv)  However,  the  fiduciary  standards  of  the  bill 
generally  are  to  apply  to  the  plans  described  in  (i), 
(ii),  or  (iii),  even  though  their  assets  are  not  held  in 
trust. 

(d)  Trustees  generally  are  to  have  exclusive  author- 
ity and  discretion  to  manage  and  control  plan  assets. 
Also,  the  employer  that  sponsors  the  plan  may  estab- 
lish an  investment  committee  (composed  of  officers  or 
employees  of  the  sponsor  employer) ,  and  may  establish 
a  committee  to  direct  and  supervise  benefit  payments. 

(5)  Investment  advisers  and  managers  could  be  em- 
ployed by  the  plan. 

15.  Structure  of  Plan  Administration — Allocation  of 
Responsibilities 

House  bill. —  51  57 

(1)  Where  there  are  co-trustees,  each  must  use  reas-      mq^  ^22) 
onable  care  to  prevent  the  other  from  committing  a 

breach  and  they  are  to  jointly  manage  and  control  the 
plan  assets. 

(2)  Responsibilities  may  be  allocated  among  trus- 
tees by  agreement  and  in  this  event  only  the  trustees  to 
whom  responsibilities  have  been  allocated  are  liable 
for  surcharge,  unless  the  other  trustees  participate 
knowingly  in  the  activity  committing  the  breach. 

(3)  Where  investment  managers  are  employed: 

(a)  Trustees  are  not  to  be  liable  for  acts  or  omissions 
of  investment  managers,  and 

(b)  A  plan  administrator  is  not  to  be  liable  for  acts 
or  omissions  of  investment  managers  if  the  adminis- 
trator chose  the  manager  in  accordance  with  the  gen- 
eral fiduciary  standards  of  the  bill. 

Senate  amendment. — Comparable  provisions  appear     525,  532 
only  in  the  Labor  Act  amendments.  ( 122) 

(1)  Fiduciaries  who  jointly  undertake  a  duty  must 
prevent  other  such  co-fiduciaries  from  committing  a 
breach  of  duty. 

(2),  (3)  No  comparable  provision. 

(4)  No  fiduciary  is  liable  for  the  act  of  another  if  he 
objects  in  writing  to  the  act  and  files  a  copy  of  the  ob- 
jection with  the  Secretary  of  Labor. 

(Under  the  Revenue  Code  amendments,  if  more  than 
one  party-in-interest  is  liable  for  excise  taxes  with  re- 
spect to  prohibited  transactions,  then  all  are  to  be 
jointly  and  severally  liable.) 

Staff  comment. — The  conferees  may  wish  to  provide 
as  follows : 
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(a)  If  there  are  several  trustees,  each  trustee  is  un- 
der a  duty  to  participate  in  the  administration  of  the 
plan  and  to  use  reasonable  care  to  prevent  a  co-trustee 
from  committing  a  breach  of  trust  or  to  compel  a  co- 
trustee to  redress  a  breach  of  trust. 

(b)  Generally,  a  trustee  is  under  a  duty  not  to 
delegate  to  others  the  acts  which  the  trustee  can  rea- 
sonably be  required  personally  to  perform. 

(i)  However,  the  trustee  can,  in  administering  the 
plan  properly  delegate  the  performance  of  certain 
kinds  of  ministerial  acts ;  in  this  case,  the  trustee  is  to 
be  liable  for  the  acts  of  the  agent  where  the  trustee  has 
engaged  in  a  breach  of  fiduciary  responsibility; 

(ii)  Also  where  a  trustee  has  properly  allocated  his 
duties  to  co-trustees,  he  is  under  a  duty  to  exercise  gen- 
eral supervision  over  their  conduct. 

(iii)  Where  a  trustee  delegates  his  discretionary 
duties  to  agents  of  other  persons,  he  will  not  relieve 
himself  of  any  responsibility. 

(c)  A  trustee  is  to  be  liable  for  a  breach  of  trust 
committed  by  a  co-trustee  in  the  following  circum- 
stances : 

(i)  if  he  participates  in  a  breach  of  trust  committed 
by  his  co-trustee ; 

(ii)  if  he  improperly  delegates  the  administration 
of  the  trust  to  the  co-trustee ; 

(iii)  if  he  approves  or  acquiesces  in  or  conceals  a 
breach  of  trust  committed  by  his  co-trustee ; 

(iv)  if,  by  his  failure  to  exercise  reasonable  care  in 
the  administration  of  the  trust ;  he  has  enabled  his  co- 
trustee to  commit  a  breach  of  trust ;  or 

(v)  if  he  neglects  to  take  proper  steps  to  compel  his 
co-trustee  to  redress  a  breach  of  trust. 

(d)  Fiduciaries  are  responsible  for  carrying  out 
their  own  duties  in  accordance  with  the  fiduciary 
standards  of  the  bill. 

(e)  A  fiduciary  (including  a  trustee)  is  to  be  liable 
for  a  breach  of  fiduciary  responsibility  committed  by 
a  co-fiduciary  in  the  following  circumstances : 

(i)  if  he  participates  in  a  breach  committed  by  a  co- 
fiduciary  ; 

(ii)  if  he  approves  or  acquiesces  in  or  conceals  a 
breach  committed  by  his  co-fiduciary ;  or 

(iii)  if,  by  his  failure  to  exercise  reasonable  care  in 
the  administration  of  his  fiduciary  responsibilities,  he 
has  enabled  his  co-fiduciary  to  commit  a  breach. 

16.  Return  of  Contributions 

52  House  bill.— 

(108)  (1)  An  employer's  contributions  to  a  plan  may  be 

returned  to  him  within  one  year  if  it  (a)  was  made 
as  a  mistake  of  fact,  or  (b)  was  conditioned  upon  ap- 
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proval  of  tax  deductibility  and  the  deduction  was  not 
approved. 

Senate  amendment. —  526,  546 

(1)  No  comparable  provision.  (107,155) 

(2)  Under  the  Labor  Act  Amendments,  plan  assets 
remaining  on  dissolution  or  termination  of  a  fund  are 
to  be  distributed  ratably  to  the  beneficiaries  or,  if  the 
trust  agreement  so  provides,  to  the  contributors. 

(3)  However,  plan  assets  attributable  to  employee 
contributions  are  to  be  distributed  ratably  to  employee 
contributors. 

(Substantially  the  same  rules  apply  under  the  Reve- 
nue Code  amendments.) 
•  Staff  comment. — 

(1)  (a)  The  conferees  may  wish  to  adopt  the  rule  of 
the  House  bill. 

(1)  (b)  The  conferees  may  wish  to  provide  that  an 
employer's  contribution  can  be  returned  to  him  within 
one  year  after  denial  of  qualification,  if  it  was  condi- 
tioned upon  qualification  of  the  plan. 

(2),  (3)  The  conferees  may  wish  to  adopt  the  rules 
of  the  Senate  amendment. 

17.  Definitions — Party-in-interest 

House  bill.—  9,  13 

(1)  A  party-in-interest  is  any  administrator,  officer,      (14,  23) 
fiduciary,  plan  employee,  employer  with  employees 
covered  by  the  plan,  persons  in  a  controlled  group  with 

the  employer,  officers  or  employees  or  agents  of  the 
employer,  employee  organizations  with  members  in  a 
plan,  officers  or  employees  or  agents  of  such  organiza- 
tions, relatives  and  partners  of  those  persons,  etc. 

(2)  However,  where  plan  assets  are  invested  in 
shares  of  a  registered  investment  company,  the  invest- 
ment does  not  by  itself  cause  the  company  or  the  com- 
pany's investment  adviser  or  principal  underwriter  to 
be  deemed  to  be  a  party-in-interest  or  fiduciary. 

Senate  amendment. — 

The  Labor  Act  amendments  provide : 

(1),   (2)   Under  the  Labor  Act  Amendments,  the     ™j* 
definition  of  "party-in-interest"  is  substantially  the      ^     ' 
same  as  under  the  House  bill.  However,  under  the  Sen- 
ate  amendment  the  term   means  persons   who   are 
"known"  or  who  "should  have  been  known"  to  be  par- 
ties-in-interest.7 

The  Revenue  Code  amendments  provide :  _  .  fi 

(1)  The  term  "party-in-interest"  is  not  the  same  as 
under  the  Labor  Act  Amendments.  Under  the  Revenue 
Code  amendments,  "party-in-interest"  does  not  include 
employees  and  agents,  except  for  highly  compensated 
employees  (earning  10  percent  or  more  of  the  wages 


(156) 


7  Under  the  House  bill,  some  prohibited  transactions  are  limited  to  dealings  with  persons 
'known"  to  be  portles-ln-lnterest. 


5266 


16 


paid  by  the  employer) .  Also,  there  is  no  "knowledge" 
requirement  under  the  Revenue  Code  amendments. 
Additionally,  the  Revenue  Code  amendments  specify 
the  degree  of  ownership  that  will  give  a  person  "con- 
trol" of  a  corporation,  etc.,  or  which  will  cause  a  corpo- 
ration, etc.,  to  be  "controlled." 

(2)  Substantially  the  same  as  the  House  bill. 
Staff  comment. — 

(1),  (2)  The  conferees  may  wish  to  adopt  the  pro- 
visions of  the  Senate  amendment,  with  modification 
of  the  "knowledge"  rule.* 

(3)  With  respect  to  Revenue  Code  amendments,  if 
the  excise  tax  prohibited  transaction  sanctions 
are  chosen,  the  conferees  may  wish  to  follow  the  Reve- 
nue Code  definition  of  party-in-interest  in  the  Senate 
amendment. 

18.  Definitions — Fiduciary 

13  House  bill. — 

(23)  (1)  A  fiduciary  is  a  person  who  exercises  any  dis- 

cretionary authority  or  control  regarding  manage- 
ment of  plan  assets  or  plan  administration,  and  a  per- 
son who  renders  investment  advice  for  compensation 
or  who  has  authority  or  responsibility  to  do  so. 

(2)  A  registered  investment  company  that  is  not 
otherwise  a  fiduciary  does  not  become  a  fiduciary 
merely  because  plan  assets  are  invested  in  its  shares. 

497,  500  Senate  amendment. — 

(23, 48)  Under  the  Labor  Act  amendments : 

( 1 )  A  fiduciary  is  a  person  who  exercises  any  power 
of  control,  management,  or  disposition  with  respect  to 
any  moneys  or  property  of  a  plan  or  has  authority  or 
responsibility  to  do  so. 

549  (2)  Substantially  the  same  as  the  House  bill. 

(159)  Under  the  Revenue  Code  Amendments, 

(1),  (2)  Substantially  the  same  as  the  Labor  Act 
amendments,  but  a  fiduciary  is  not  subject  to  the 
excise  tax  unless  he  benefits  from  a  prohibited  trans- 
action. 

Staff  comment. — 

(a)  The  House  and  Senate  provisions  are  substan- 
tially the  same  except  with  regard  to  a  plan  advisor. 
In  this  regard,  the  conferees  may  wish  to  include  all 
persons  who  advise  pension  plans  for  a  fee  as  fidu- 
ciaries.* 

(b)  The  conferees  may  wish  to  provide  that  persons 
who  advise  pension  plans  for  a  fee  are  to  be  treated  as 
parties-in-interest  under  the  excise  tax  provisions. 


•There  was  not  complete  staff  agreement  on  this  point. 
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19.  Definitions — Plan  Administrator 

House  bill. — A  plan  administrator  is  defined  as:  10 

(1)  The  person  designated  as  administrator  by  the      (17) 
terms  of  the  plan,  or 

(2)  If  there  is  no  such  designation,  the  employer  or 
the  employee  organization,  or  the  joint  board  where 
there  is  a  multiemployer  plan. 

(3)  Additionally,  a  plan  administrator  is  any  other 
person  who  has  the  authority  to  amend  the  plan  or  to 
compel  action  under  the  terms  of  the  plan  on  the  part 
of  any  of  the  above  persons. 

Senate  amendment. — The  Labor  Act  amendments  496 

provide:  (17) 

(1),  (2)  Substantially  the  same  as  the  House  bill. 

(3)   Xo  comparable  provision. 

(The  term  "administrator"  does  not  appear  to  be 
relevant  to  the  fiduciary  provisions  in  the  Senate 
amendment.) 

Staff  comment. — The  conferees  may  wish  to  con- 
form their  decision  with  respect  to  this  provision  to 
the  decisions  made  with  respect  to  the  structure  of 
plan  administration,  Items  14  and  15  above. 

20.  Definitions — Investment  Manager 

House  bill. — An  "investment  manager"  is  a  fiduciary  20 

(other  than  a  trustee  or  administrator)  who  has  the      (44) 
power  to  manage,  acquire,  or  dispose  of  any  plan  assets, 
who  is  registered  as  an  investment  adviser  (or  is  a 
bank) ,  and  who  has  acknowledged  in  writing  that  he 
is  a  fiduciary  with  respect  to  the  plan. 

Senate  amendment. — The  Senate  amendment  has 
no  comparable  provision. 

Staff  comment. — The  conferees  may  wish  to  con- 
form their  decision  with  respect  to  this  provision  to 
the  decisions  made  with  respect  to  the  structure  of 
plan  administration,  Items  14  and  15  above. 

21.  Definitions — Adequate  Consideration 

House  bill. —  (1)  "Adequate  consideration"  for  a  se-      11 
curity  traded  on  a  registered  national  exchange  is      (20) 
the  price  on  that  exchange. 

(2)  For  other  securities,  adequate  consideration  is  at 
least  the  offering  price  established  by  current  bid  and 
asked  prices  quoted  by  independent  persons. 

(3)  Where  the  asset  is  not  a  security  with  a  gen- 
erally recognized  market,  adequate  consideration  is  the 
fair  market  value  as  determined  in  good  faith  by  the 
trustee  or  administrator  pursuant  to  the  terms  of  the 
plan. 

Senate  amendment. — The  Labor  Act  amendments      197,  500 
provide:  (20) 

(1),  (2)  Substantially  the  same  as  the  House  bill. 
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(3)  Where  there  is  no  price  quoted  by  independent 
persons,  adequate  consideration  is  to  be  the  fair  value 
determined  pursuant  to  rule  or  regulation. 

(The  term  "adequate  consideration"  is  not  used  in 
the  Revenue  Code  amendments. ) 

Staff  comment. — 

(1),  (2)  Substantially  the  same  under  both  bills. 

(3)  The  conferees  may  wish  to  provide  that  where 
there  is  no  generally  recognized  market  maintained 
by  independent  persons  for  the  asset,  adequate  con- 
sideration is  fair  market  value  as  determined  in  good 
faith  by  the  trustee  or  administrator  pursuant  to  the 
terms  of  the  plan  and  in  accordance  with  regulations. 

22.  Bonding 
47                           House  bill. — 

(102)  (1)  Generally,  a  fiduciary  of  a  plan  must  be  bonded 

within  a  specified  dollar  limit. 

(2)  Domestic  corporations  which  act  as  plan  fiduci- 
aries, are  subject  to  supervision  and  examination  by 
government  authority,  are  authorized  to  exercise  trust 
powers  or  conduct  an  insurance  business,  and  have 
capital  in  an  amount  provided  by  regulations  (at  least 
greater  than  $500,000)  are  to  be  exempt  from  the  bond- 
ing requirements. 

Senate  amendment. — The  Senate  amendment  does 
not  include  any  bonding  provisions.  (However,  a 
similar  bonding  provision  is  now  included  in  sec.  13 
of  the  Welfare  and  Pension  Plans  Disclosure  Act.) 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill.  Also,  the  conferees  may 
wish  to  provide  for  aggregate  bonding  for  plan  ad- 
visers, putting  them  in  an  equal  competitive  situation 
with  respect  to  banks. 

23.  Prohibition  Against   Certain  Persons   Holding 

Office 

qq  House  bill. — 

/3cm  (1)  A  person  who  has  been  convicted  of  certain  spec- 

ified crimes  is  prohibited  from  serving  as  a  plan 
administrator,  officer,  trustee,  custodian,  counsel, 
agent,  employee  or  consultant  for  five  years  after  con- 
viction or  after  the  end  of  imprisonment,  unless  his 
citizenship  rights  have  been  fully  restored  or  the 
United  States  Board  of  Parole  determines  that  his 
service  would  not  be  contrary  to  the  purposes  of  the 
bill. 

(2)  However,  corporations  or  partnerships  are  not 
to  be  prevented  from  acting  as  plan  administrators, 
etc.,  without  a  determination  by  the  Secretary  of  La- 
bor that  such  service  would  be  inconsistent  with  the 
intention  of  this  provision. 
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(3)  Violations  are  to  he  punished  with  a  fine  of  up 
to  $10,000  or  imprisonment  nf  up  to  one  year. 

(4)  The  provision  does  not  apply  to  conviction  for 
a  crime  committed  before  the  date  of  enactment. 

Senate  amendment. —  535 

(1)  The  Senate  amendment  provisions  (which  are       (139) 
in  the  Labor  Act  amendments)  are  similar  to  those  of 

the  House  bill.  However,  there  are  differences  be- 
tween the  bills  in  the  crimes  which  will  prevent  a  Der- 
son  from  holding  office. 

(2)  No  similar  provision. 

(3)  Substantially  similar  to  the  House  bill. 

(4)  No  similar  provision. 
Staff  comment. — 

(1)  The  conferees  may  wish  to  add  the  Senate  pro- 
visions to  the  House  provisions,  with  respect  to  the 
crimes  that  will  prevent  a  person  from  holding  office. 
In  addition  the  conferees  may  wish  to  allow  a  person 
to  hold  office  before  the  end  of  the  5-year  period,  but 
only  if  the  U.S.  Board  of  Parole  determines  that  his 
service  would  not  be  contrary  to  the  purposes  of  the 
Act. 

(2)  The  conferees  may  wish  to  adopt  the  House  bill 
only  with  respect  to  partnerships,  but  provide  that  the 
determination  is  to  be  made  by  the  U.S.  Board  of 
Parole. 

(3)  The  House  and  Senate  rules  are  substantially 
the  same. 

(4)  The  conferees  may  wish  to  adopt  the  approach 
of  the  Senate  amendment  so  that  the  provision  would 
apply  to  persons  convicted  of  a  crime  committed  before 
the  date  of  enactment. 

2 %.  Advisory  Council 

House  hill.—  69 

(1)  A   15-member  advisory  council  on  employee      (142) 
welfare  and  pension  benefit  plans  is  to  be  established 

to  advise  and  submit  recommendations  to  the  Secre- 
tary of  Labor;  these  recommendations  also  are  to  be 
transmitted  to  Congress. 

(2)  The  advisory  council  is  to  have  members  from 
insurance,  corporate  trust,  accounting,  actuary,  man- 
agement, labor,  investment  management,  and  multi- 
employer benefit  plan  fields,  and  three  representatives 
from  the  general  public.  Members  are  to  be  appointed 
by  the  Secretary  of  Labor. 

(3)  The  bill  provides  for  clerical,  etc.,  services  for 
the  Council,  and  provides  for  members'  compensation 
and  expenses. 

(4)  Additionally,  the  Secretary  of  Labor  is  to  sub- 
mit a  report  to  Congress  covering  his  activities  with 
respect  to  pension  and  welfare  plans. 
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522  Senate  amendment. — The  basic  rules  of  the  Senate 

(142)  amendment  are  similar  to  the  rules  of  the  House  bill 

with  differences  in  details  as  follows : 

(1)  The  Council  is  composed  of  21  members,  no 
more  than  11  from  any  one  political  party. 

(2)  The  Senate  amendment  would  require  that  there 
be  members  of  the  Council  to  represent  investment 
counsellors  (the  House  bill  would  require  representa- 
tion for  investment  managers) ;  the  Senate  amendment 
would  require  representation  of  persons  currently 
receiving  pension  benefits  and  the  House  bill  would 
not;  the  House  bill  would  require  representation  of 
multiemployer  plans  and  the  Senate  amendment  would 
not. 

(3)  The  Senate  amendment  provides  the  term  of 
years  for  council  members  (generally  3  years) ,  and  the 
House  bill  has  no  similar  provision. 

(4)  The  Senate  amendment  provides  that  a  ma- 
jority of  members  constitutes  a  quorum,  and  action 
may  be  taken  only  by  a  majority  vote  of  those  present; 
there  is  no  similar  provision  in  the  House  bill. 

(5)  There  are  minor  differences  with  respect  to 
compensation  to  be  paid. 

Staff  comment. — 

The  conferees  may  wish  to  provide : 

(1)  The  Council  would  be  composed  of  15  members. 

(2)  The  Council  would  have  3  representatives  of  the 
general  public  (at  least  one  must  be  currently  receiv- 
ing retirement  benefits),  3  representatives  of  labor  (at 
least  one  from  a  multiemployer  plan),  3  representa- 
tives of  management  (at  least  one  from  a  multiem- 
ployer plan) ,  one  representative  from  each  of  the  fields 
of  insurance,  corporate  trust,  actuarial  counseling,  ac- 
counting, investment  counseling,  and  investment  man- 
agement. 

(3),  (4)  The  conferees  may  wish  to  adopt  the  pro- 
visions of  the  Senate  amendment. 

(5)  The  bills  are  substantially  the  same. 

25.  Effective  Dates 

/\ak\  House  bill. — 

'       '  (1)  The  fiduciary  responsibility  provisions  are  to 

take  effect  six  months  after  the  date  of  enactment. 

(2)  However,  a  three-year  period  is  provided  to 
dispose  of  assets  to  meet  the  diversification  require- 
ments, and  the  Secretary  of  Labor  may  provide  addi- 

W7  ^1  tional  time  by  rule  or  regulation. 

/iVk  if»o\  Senate  amendment. — 

{  40,  lbd)  ^   rpjie   LaD0r   Act   amendments   are   to   become 

effective  January  1,  1974,  except  for  the  prohibited 
transaction  provisions  which  are  to  become  effective 
January  1,  1975.  The  Revenue  Code  amendments  are 
to  take  effect  on  January  1, 1975. 
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(2)  A  ten-year  period  is  allowed  for  a  plan  to  dis- 
pose of  employer  securities  to  meet  the  limitations  in 
the  bill. 

(3)  In  addition,  transition  rules  are  provided  with 
respect  to  the  excise  tax  on  prohibited  transactions 
where  plans  are  now  engaging  in  activities  which  do 
not  violate  current  law,  but  would  be  prohibited  under 
the  amendments.  Ten-year  transition  periods  are 
available  for  the  lease  or  joint  use  of  property  and  for 
loans  between  a  plan  and  party-in-interest  under  an 
existing  contract.  Additionally,  where  property  is  now 
under  lease  or  joint  use  and  qualifies  for  the  ten-year 
transition  rule,  it  could  be  sold  at  arm's-length  terms 
to  a  party-in-interest. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  adopt  an  effective 
date  of  January  1,  1975 ;  they  may  also  wish  to  pro- 
vide that  the  present  Welfare  and  Pension  Plans  Dis- 
closure Act  is  to  apply  until  the  new  rules  apply. 

(2)  See  item  6  above. 

(3)  If  the  prohibited  transaction  rules  of  the  Sen- 
ate amendment  are  adopted,  the  conferees  may  wish 
also  to  adopt  the  transition  rules  of  the  Senate 
amendment. 

ENFORCEMENT— CIVIL  AND  CRIMINAL  ACTIONS, 
PREEMPTION,  ETC. 

/.  Criminal  Penalty 

House  biU.'—  147 

(1)  Any  person  who  willfully  (a)  violates  any  pro-      (353) 
vision  in  title  I,  (b)  makes  any  statement  in  any  appli- 
cation, report,  etc..  required  to  be  filed  or  kept  under 

the  title  knowing  it  is  false  or  misleading  in  any  mate- 
rial respect,  or  (c)  forges  or  counterfeits  or  passes  as 
true  any  document  knowing  it  was  forged  or  counter- 
feited for  the  purpose  of  influencing  the  action  of  the 
Secretary  of  Labor  is  guilty  of  a  crime. 

(2)  Punishment  may  be  up  to  $10,000  and  five  years' 
imprisonment  for  individuals,  and  the  fine  on  other 
persons  may  be  $200,000. 

Senate  amendment. — Xo  comparable  provisions  (but 
see  sec.  9(a)  of  the  WPPDA  which  provides  a  $1,000 
fine  and  six  months'  imprisonment  for  willful  violation 
of  the  WPPDA). 

Staff  comment— The  conferees  may  wish  to  follow 
the  Senate  amendment,  and  preserve  existing  law,  but 
also  increase  the  maximum  penalty  to  one  year's  im- 
prisonment and  a  $5,000  fine  for  individuals,  and  a 
maximum  fine  of  $100,000  for  other  persons. 


1  These  provisions  relate  to  enforcement,  etc.,  through  tlie  Labor  Department  and  appear 
only  in  title  I. 
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2.  Civil  Sanction 

148  House  bill. — If  a  plan  administrator  fails  or  refuses 

(354)  to  furnish  a  participant  or  beneficiary  a  copy  of  the 
latest  annual  report,  etc..  within  30  days  after  a  re- 
quest for  it  then  the  administrator  may  be  personally 
liable  to  the  participant  for  up  to  $50  a  day  from  the 
date  of  failure,  in  the  discretion  of  a  court  and  the 
court  may  also  order  such  other  relief  as  it  deems 
proper. 

Senate  amendment. — Xo  comparable  provision. 
(However,  existing  sec.  9(b)  of  the  WPPDA  imposes 
a  similar  liability.) 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  provisions  of  the  House  bill  but  increase  the  maxi- 
mum payment  to  the  participant  to  $100  a  day. 

3.  Investigations 
148  House  bill— 

(355)  (1)  The  Secretary  of  Labor  may,  where  he  has  rea- 
sonable cause,  enter  such  places,  inspect  such  accounts, 
and  question  such  persons  as  he  deems  necessary  in 
order  to  determine  whether  any  provision  of  title  I  has 
been  or  is  about  to  be  violated. 

(2)  The  Secretary  may  require  the  filing  of  support- 
ing schedules  of  information. 

(3)  The  Secretary  may  publish  and  report  on  such 
investigations  to  any  interested  person  or  official. 

(4)  No  comparable  provision. 
518                           Senate  amendment. — 

(355)  (1)  Similar  to  the  House  bill.  However,  the  Senate 

amendment  does  not  require  the  Secretary  to  have 
"reasonable  cause"  before  he  may  enter  and  inspect 
records  and  accounts,  etc.,  but  provides  that  there  may 
be  no  more  than  one  examination  of  books  and  records 
per  year,  unless  the  Secretary  has  reasonable  cause  to 
believe  the  Act  was  violated. 

(2)  Similar  to  the  House  bill. 

(3)  No  comparable  provision.  (However,  existing 
sec.  10  of  the  WPPDA  has  been  interpreted  by  the 
Labor  Department  to  provide  similar  authority.) 

(4)  The  Secretary  of  Labor  and  the  Secretary  of 
the  Treasury  are  to  make  arrangements  needed  to  pre- 
vent duplication  of  effort  regarding  investigation  of 
violations  relating  to  fiduciaries. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  follow  the  Senate 
amendment  and  provide  that  the  Secretary  of  Labor 
may  inspect  records  and  accounts  and  question  such 
persons  as  he  deems  necessary  in  order  to  determine 
whether  any  provision  of  the  Act  has  been  or  is  about 
to    be    violated,   but   limit   such   inspection   to   once 


149 

(357) 


(357) 
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annually  unless  the  Secretary  has  reasonable  cause  to 
believe  the  act  was  violated.  In  addition,  the  conferees 
may  wish  to  provide  that  the  Secretary  of  Labor  may 
enter  such  places  as  he  deems  necessary  to  determine 
the  facts  relative  to  an  investigation,  but  only  where 
he  has  reasonable  cause  (as  under  the  House  bill). 

(2)  The  conferees  may  wish  to  adopt  the  approach 
of  the  House  provisions. 

(3)  The  conferees  may  wish  to  adopt  the  House  pro- 
visions with  the  limitation  that  information  may  be 
made  available  only  to  persons  who  are  actually  af- 
fected by  the  matter  which  is  the  subject  of  an  investi- 
gation. 

(4)  See  Part  One,  Staff  Comments  Relating  to  Ju- 
risdictional Matters,  Operational  Stage  Jurisdiction, 
p.  47,  footnote  5. 

4.  Subpoena  Power;  Delegation  of  Power 
House  bill. — The  Secretary  of  Labor  is  given  the 

same  powers  of  subpoena  as  are  given  to  the  Federal 
Trade  Commission.  rl~ 

Senate  amendment. — Similar  to  the  House  bill.  In      ,~~, 
addition,  to  the  extent  he  considers  appropriate,  the 
Secretary  is  to  delegate  his  auditing  and  investiga- 
tion functions  with  respect  to  insured  banks  acting 
as  fiduciaries  to  appropriate  Federal  banking  agencies. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  approach  of  the  Senate  provision. 

5.  Civil  Actions  by  Participants  and  Beneficiaries 

House  bill. — Civil  actions  may  be  brought  by  par-       jwKA^ 
ticipants  and  beneficiaries:  (358) 

(1)  to  receive  payments  on  account  of  a  plan  admin- 
istrator's failure  to  furnish  an  annual  report,  etc. ; 

(2)  to  recover  benefits  due  under  the  plan; 

(3)  to  clarify  rights  to  future  benefits  under  the 
plan; 

(4)  for  relief  from  breach  of  fiduciary  responsi- 
bility; and 

(5)  to  enjoin  any  act  or  practice  which  violates 

title  I.  567  569 

Senate  amendment. —  (vq\ 

(1)   No  comparable  provision  but  see  sec.  9(b)  of      ^       ' 
the  WPPDA. 

(2),  (3),  and  (4)  Similar  to  the  House  bill. 

(5)  Participants  and  beneficiaries  may  bring  suit 
to  enjoin  a  fiduciary  breach. 

Staff  comment. — 

(l)-(4)  The  conferees  may  wish  to  adopt  the  ap- 
proach of  the  House  provisions. 

(5)  See  Part  One,  Staff  Comments  Relating  to 
Jurisdictional  Matters,  Operational  Stage  Jurisdic- 
tion, p.  47,  point  (8). 
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6.  Civil  Actions  by  Secretary  of  Labor 

150,  152  House  bill. — The  Secretary  of  Labor  may  bring 

(358,375)  suit: 

(1)  for  breach  of  fiduciary  responsibility,  and 

(2)  to  enjoin  any  act  or  practice  which  violates 
title  I. 

(3)  The  Secretary  of  Labor  may  also  intervene  in 
actions  brought  under  the  Act  by  participants  and 
beneficiaries. 

568,  571  Senate  amendment. — 

(358,  375)  (1)  The  Secretary  may  petition  the  court  for  an 

order  requiring  the  return  of  assets  transferred  from 
the  fund,  requiring  payment  of  benefits  to  a  partici- 
pant or  beneficiaries,  restraining  conduct  violating  the 
fiduciary  rules,  and  granting  other  appropriate  relief, 
including  removal  of  a  fiduciary. 

(2)  The  Secretary  may  bring  suit  when  he  believes 
that  an  employee's  benefit  fund  is  being  or  has  been 
administered  in  violation  of  the  Act  or  documents 
governing  the  fund. 

(3)  Similar  to  the  House  bill. 

Staff  comment. —  See  Part  One,  Staff  Comments  Re- 
lating to  Jurisdictional  Matters,  Initial  Stage  Juris- 
diction, p.  46,  point  (7),  Operational  Stage  Jurisdic- 
tion, p.  46,  points  (1),  (2),  and  (3)  ;  p.  47,  points  (7) 
and  (8). 

7.  Arbitration 

House  bill. — No  comparable  provision. 
566  Senate  amendment. — 

(365)  (1)  Each  pension  plan  is  to  provide  a  procedure 

for  review  of  disputes  between  the  plan  administrator 
and  participants  and  beneficiaries  and  an  opportu- 
nity for  arbitration  of  disputes. 

(2)  Civil  actions  may  be  brought  by  participants 
or  beneficiaries  in  lieu  of  submitting  the  dispute  to 
arbitration. 

(3)  Arbitration  is  to  be  governed  by  sec.  301  of  the 
Labor  Management  Relations  Act. 

(4)  The  cost  of  arbitration  proceedings  is  to  be 
paid  by  the  plan,  unless  the  arbitrator  determines  the 
participant's  allegations  are  frivolous  and  assesses 
all  or  part  of  the  cost  to  him. 

(5)  If  a  dispute  is  subject  to  procedures  established 
by  collective  bargaining  for  resolution  of  the  dispute, 
the  Secretary  of  Labor  may  waive  the  requirement 
for  arbitration  if  he  determines  these  procedures  are 
reasonably  fair  and  effective. 

Staff  comment. — 

(a)  Some  of  the  staff  believe  the  Senate  provisions 
should  be  adopted,  and  other  staff  believe  they  should 
not  be  adopted. 
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(b)  Some  of  the  staff  have  suggested  the  following 
alternative : 

(i)  each  plan  would  be  required  to  provide  a 
claims  procedure,  and  would  be  required  to  ex- 
plain this  procedure  to  plan  participants  and 
beneficiaries ; 

(ii)  if  a  claim  was  denied  under  this  procedure, 
the  denial  would  have  to  be  in  writing  with  an 
explanation  of  the  reasons  for  denial ; 

(iii)  individuals  who  were  receiving  benefits 
under  the  plan  would  have  a  voice  in  the  decision- 
making process  with  respect  to  claims  against  the 
plan ; 

(iv)  the  question  of  an  arbitration  proceeding 
would  be  studied  by  the  congressional  task  force, 
which  would  study  portability,  etc. 

(c)  Some  of  the  staff  have  suggested  that  if  the 
Senate  provisions  are  adopted,  then  the  revenues  from 
the  excise  taxes  on  underfunding  and  on  prohibited 
transactions  would  be  used,  through  the  Department 
of  Labor,  to  finance  the  arbitration  costs  incurred  by 
plans. 

(d)  Some  of  the  staff  have  suggested  that  if  the 
Senate  provisions  are  adopted,  the  ability  to  claim 
arbitration  should  be  limited.  Arbitration  would  be 
allowed  where  10  percent  of  the  plan  participants  or 
10  participants,  whichever  is  less,  request  an  arbitra- 
tion on  a  uniform  issue  or  issues.  In  this  case  the  plan 
would  be  required  to  consent  to  arbitration  and  the 
plan  agreement  must  so  provide. 

8.  Service  of  Process,  etc. 

House  hill. —  150 

(1)  Service  of  summons,  subpoena,  or  other  legal      (368) 
process  of  a  court  upon  a  trustee  or  plan  administrator 

will  constitute  service  on  the  plan. 

(2)  A  plan  may  sue  or  be  sued  as  an  entity. 
Senate  amendment. — No  comparable  provision. 
Staff  comment. — The  conferees  may  wish  to  adopt 

the  rules  of  the  House  bill.  In  addition,  the  con- 
ferees may  wish  to  provide  (in  accord  with  the  provi- 
sions of  S.  4)  that  if  the  plan  does  not  effectively 
designate  someone  as  agent,  the  Secretary  of  Labor  is 
to  be  designated  as  the  agent  for  service  of  process  on 
plans  in  civil  actions  arising  out  of  this  Act. 

9.  Money  Judgment 

House  bill. — A  money  j  udgment  under  title  I  against  150 

a  plan  is  to  be  enforceable  only  against  the  plan  as  an      (369) 
entity  and  not  against  any  other  person,  unless  that 
person's    liability    is    established    in    his    individual 
capacity. 

Senate  amendment. — No  comparable  provisions. 
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Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

10.  Jurisdiction  of  Courts,  etc. 
150  House  bill. — 

(370)  (1)  Civil  actions  under  title  I  may  be  brought  in 

any  State  or  Federal  court  of  competent  jurisdiction. 

(2)  Where  participants  or  beneficiaries  bring  ac- 
tions with  respect  to  breach  of  fiduciary  responsibility 
or  to  enjoin  an  act  or  practice  violating  the  Act,  the 
action  must  be  brought  as  a  class  action  if  the  juris- 
diction allows  it  and  the  requirements  for  a  class 
action  are  not  unduly  burdensome  in  the  circum- 
stances. 

(3)  Where  an  action  is  brought  in  a  U.S.  District 
Court  it  may  be  brought  in  the  district  where  the  plan 
is  administered,  where  the  breach  took  place,  or  where 
the  defendant  resides  or  may  be  found ;  process  may 
be  served  in  any  other  district  where  a  defendant  re- 
sides or  may  be  found. 

568.  570  Senate  amendment. — 

(358,  370)  (1)   Suits  generally  may  be  brought  in  the  same 

courts  as  under  the  House  bill,  except  that  suits  by 
participants  and  beneficiaries  may  be  brought  without 
respect  to  the  amount  in  controversy  and  without  re- 
gard to  the  citizenship  of  the  parties. 

(2)  Suits  for  breach  of  fiduciary  duty,  to  enjoin  acts 
or  practices  violating  the  Act,  and  for  benefits  may  be 
brought  as  class  actions. 

(3)  Similar  to  the  House  bill. 
Staff  comment. — 

(1)  The  conferees  may  wish  to  adopt  the  rules  of 
the  Senate  bill,  but  not  allow  suit  under  title  I  to  be 
brought  in  State  court.  (Suit  brought  in  State  court 
could  be  based  on  breach  of  contract,  but  suit  could  be 
removed,  by  either  party,  to  Federal  court  in  actions 
involving  an  interpretation  of  this  Act.) 

(2)  The  conferees  may  wish  to  adopt  the  rules  of 
the  House  bill. 

(3)  The  House  and  Senate  rules  are  the  same. 

11.  Labor  Department  Attorneys 
152  House  bill. — Attorneys  appointed  by  the  Secretary 

(372)  of  Labor  may  represent  the  Secretary  in  civil  actions, 

except  as  provided  in  28  U.S.C.  §  518(a)  (relating  to 
suits  before  the  Supreme  Court  and  the  Court  of 
Claims) . 
570  Senate  amendment. — Attorneys  appointed  by  the 

(372)  Secretary  of  Labor  shall  represent  the  Secretary,  ex- 

cept as  provided  in  28  U.S.C.  §  518(a). 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  Senate  bill. 
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12.  Jurisdiction  of  District  Courts. 

House  bill-  .  152 

(1)  U.S.  district  courts  are  to  have  jurisdiction,      (373) 
without  respect  to  the  amount  in  controversy,  in  ac- 
tions brought  by  the  Secretary  of  Labor  on  account  of 
breach  of  fiduciary  duty,  or  to  enjoin  any  act  or  prac- 
tice which  violates  title  I. 

(2)  In  actions  brought  by  participants  or  benefi- 
ciaries to  recover  benefits,  on  account  of  breach  of 
fiduciary  duty,  etc.,  the  jurisdiction  of  U.S.  district 
courts  is  subject  to  the  requirements  of  28  U.S.C.  §  1331 
(relating  to  civil  actions  where  the  amount  in  con- 
troversy exceeds  $10,000 ) . 

Senate  amendment. —  568,  570 

(1)  The  Secretary  of  Labor  may  bring  suit  in  U.S.      (358,  360) 
district  courts  having  jurisdiction  of  the  parties  (or 

the  U.S.  District  Court  for  the  District  of  Columbia) 
for  orders  requiring  return  of  assets  to  a  fund,  pay- 
ment of  benefits  to  a  participant,  restraining  conduct 
of  fiduciaries,  etc. 

(2)  Participants  and  beneficiaries  may  sue  for  bene- 
fits, or  to  clarify  rights,  in  any  Federal  court  of  com- 
petent jurisdiction  (or  the  U.S.  District  Court  for  the 
District  of  Columbia)  without  respect  to  the  amount 
in  controversy  and  without  regard  to  the  citizenship 
of  the  parties. 

Staff  comment. — 

(1)  The  House  and  Senate  rules  are  similar  (except 
to  the  extent  that  title  I  violations  would  be  subject  to 
injunctive  relief). 

(2)  The  conferees  may  wish  to  adopt  the  rules  of 
the  Senate  amendment. 

13.  Attorney' ]s  Fees,  etc. 

House  bill—  152 

(1)  In  actions  by  participants  or  beneficiaries,  the      (274) 
court  may  allow  reasonable  attorney's  fees  and  costs 

to  either  party,  at  its  discretion. 

(2)  Except  as  to  actions  brought  to  recover  benefits 
and  actions  brought  by  the  Secretary  of  Labor,  no 
action  may  be  brought  except  on  leave  of  the  court  ob- 
tained on  verified  application  and  for  good  cause 
shown ;  the  application  may  be  made  ex  parte. 

Senate  amendment. — No  comparable  provisions. 
Staff  comment. — 

(1)  The  conferees  may  wish  to  adopt  the  rules  of 
the  House  bill. 

(2)  The  conferees  may  wish  to  follow  the  approach 
of  the  Senate  amendment,  and  not  adopt  the  rules  of 
the  House  bill. 
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!!>.  Annual  Report  of  Secretary  of  Labor 
-.  go  House  bill. — 

<o*7a\  (1)  The  Secretary  of  Labor  is  to  report  annually 

to  Congress  regarding  his  administration  of  title  I. 

(2)  The  report  is  to  include :  (a)  an  explanation  of 
variances  granted,  (b)  a  status  report  on  any  plan 
operating  with  a  variance  and  its  progress  in  achiev- 
ing compliance  with  the  Act,  (c)  the  projected  date  for 
terminating  the  variance,  and  (d)  information,  rec- 
ommendations, etc.,  for  further  legislation  in  connec- 
tion with  matters  covered  by  title  I  as  the  Secretary 
finds  advisable. 

Senate  amendment. — No  comparable  provision. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill  as  to  matters  covered  by  or 
affecting  matters  in  title  I. 

15.  Cooperation  With  Other  Agencies — by  Secretary 

of  Labor 

154  House  bill. — 

(378)  (1)  The  Secretary  of  Labor  may  make  arrange- 

ments or  agreements  for  cooperation  or  mutual  assist- 
ance in  performing  his  functions  under  title  I  as  he 
finds  practicable  and  consistent  with  law. 

(2)  The  Secretary  of  Labor  may  use,  on  a  reimburs- 
able basis,  the  facilities  or  services  of  any  department, 
etc.,  of  the  United  States  with  the  lawful  consent  of 
such  department,  etc. 

(3)  Each  department,  etc.,  in  the  United  States  is 
directed  to  cooperate  with  the  Secretary  of  Labor  and 
to  the  extent  permitted  by  law  to  provide  him  such 
information  and  facilities  as  he  requests  in  performing 
his  functions  under  title  I. 

(4)  The  Attorney  General  is  to  receive  from  the 
Secretary  of  Labor  for  appropriate  action  evidence 
which  he  develops  that  warrants  consideration  for 
criminal  prosecution  under  Federal  law. 

495  Senate  amendment. — 

(378)  (1),   (2),  and   (3)   Substantially  the  same  as  the 

House  bill. 

(4)   No  comparable  provision. 
Staff  comment. — 

(1),  (2),  and  (3)  The  rules  are  substantially  the 
same. 

(4)  The  conferees  may  wish  to  accept  the  rules  of 
the  House  bill. 

16.  State  Agencies 

155  House  bill. — 

(380)  (1)  The  Secretary  of  Labor  may,  on  the  application 

of  a  State,  authorize  the  State  to  require  the  filing  of 
annual  reports  for  plans  which  are  exempt  from  filing 
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with  the  Secretary  of  Labor  because  they  have  fewer 
than  26  participants,  etc. 

(2)  When  authorization  is  granted,  the  State  may 
reject  the  filing  in  the  same  manner  as  may  the  Secre- 
tary of  Labor  and  may  use  the  same  remedies  as  the 
Secretary  of  Labor  with  respect  to  plans  domiciled  in 
that  State. 

(3)  The  Secretary  of  Labor  may  appoint  a  State  as 
his  agent  for  the  purpose  of  maintaining  civil  actions 
with  respect  to  breaches  of  fiduciary  duty,  or  for  en- 
joining actions  or  practices  that  violate  title  I  with 
respect  to  plans  exempt  from  filing  with  the  Secretary 
of  Labor,  as  described  above. 

(4)  The  Secretary  of  Labor  may  use  to  a  limited  ex- 
tent, on  a  reimbursable  basis,  the  facilities  or  services 
of  any  State  or  political  subdivision  thereof  with  the 
lawful  consent  of  the  State,  etc. 

Senate  amendment. —  495 

(1),  (2),  and  (3)  No  comparable  provisions.  (378) 

(4)  The  Secretary  of  Labor  may  use,  oh  a  reimburs- 
able basis,  the  facilities  of  any  State,  with  its  lawful 
consent.  Under  this  provision  the  State  could  investi- 
gate individual  plans  or  classes  of  plans,  etc. 
Staff  comment.  — 

(1),  (2),  and  (3)  The  conferees  may  wish  to  adopt 
rules  similar  to  those  of  the  House  bill  with  respect 
to  plans  that  have  been  exempted  from  filing  pursuant 
to  a  waiver  by  the  Secretary  of  Labor.  (See  Part  Two, 
Reporting  and  Disclosure — Labor  Department,  Item 
3,  Staff  comment,  page  26.) 

(4)  The  conferees  may  wish  to  adopt  the  Senate 
amendment  to  the  extent  that  it  would  allow  State 
agencies  to  investigate  classes  of  plans  on  behalf  of  the 
Federal  Government,  on  a  reimbursable  basis  and  at 
the  request  of  the  Federal  Government.* 

17.  Administrative  Procedure — Department  of  Labor 
House  bill. — The  Administrative  Procedure  Act  is      156 

to  be  applicable  to  title  I.  ( 381 ) 

Senate  amendment. — No  comparable  provision  (but 

see  sec.  17  ( a )  of  the  WPPD A ) . 
Staff  comment. — The  conferees  may  wish  to  adopt 

the  rules  of  the  House  bill. 

18.  Administration — Department  of  Labor 

House  bill. — No  employee  of  the  Department  of      156 
Labor  is  to  administer  or  enforce  title  I  with  respect      (382) 
to  any  employee  organization  of  which  he  is  a  member 
or  employer  organization  in  which  he  has  an  interest. 

Senate  amendment. — No  comparable  provision  (but 
the  same  provision  is  in  sec.  17(b)  of  the  WPPDA). 

Staf  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 


"There  was  not  complete  staff  agreement  on  this  point. 
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19.  Appropriations — Department  of  Labor 

156  House  bill. — There  are  authorized  to  be  appropri- 

(383)  ated  such  sums,  without  fiscal  limitation,  as  may  be 

necessary  to  enable  the  Secretary  of  Labor  to  carry 

out  his  functions  and  duties  under  title  I. 

365  Senate  amendment. — There  are  authorized  to  be  ap- 

(383)  propriated  such  sums  as  may  be  necessary  to  enable 
the  Secretary  of  Labor  to  carry  out  his  functions  and 
duties  under  the  Act. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  Senate  bill. 

20.  Separability 

156  House  bill. — If  any  provision  of  the  Act,  or  the  ap- 

(384)  plication  of  any  provision,  is  held  invalid,  the  remain- 
der of  the  Act  or  the  application  of  the  provision  to 
other  persons  and  circumstances  is  not  to  be  affected. 

Seriate  amendment. — No  comparable  provision. 
Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

21.  Interference  With  Rights 
House  bill. — 

156  w  (1)  It  is  unlawful  for  persons  to  discharge,  fine, 

(385)  discriminate  against,  etc.,  a  participant  or  beneficiary 
for  exercising  any  right  under  the  plan  or  title  I  or 
to  interfere  with  the  attainment  of  any  right  to  which 
he  may  become  entitled. 

(2)  A  person  who  violates  this  provision  may  be 
fined  $10,000  and  imprisoned  for  five  years. 
Senate  amendment. — 
5"5  (1)  Similar  to  House  bill.  In  addition,  the  Senate 

(386)  amendment  provides  that  it  is  unlawful  to  discharge} 
etc.,  any  person  because  he  has  given  information,  has 
testified,  or  is  about  to  testify  in  an  inquiry  or  proceed- 
ing relating  to  this  Act. 

(2)  A  person  who  violates  this  provision  may  be 
fined  $10,000  and  imprisoned  for  1  year. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  provisions  of  the  Senate  amendment,  and  also 
provide  that  they  are  to  be  effective  on  the  date  of 
enactment. 

22.  Coercive  Interference 
157                       House  bill. — 

(386)  (1)  It  is  unlawful  for  a  person  through  the  use  of 

fraud,  force,  violence,  etc.,  to  restrain,  coerce,  intimi- 
date, etc.,  any  participant  or  beneficiary  for  the  pur- 
pose of  interfering  with  or  preventing  him  from  exer- 
cising any  right  to  which  he  is  or  may  become  entitled 
to  under  the  plan  or  title  I. 

(2)  Persons  willfully  violating  this  section  may  be 
fined  $10,000  and  imprisoned  for  one  year. 
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Senate  amendment. —  576 

(1),  (2)  Same  as  the  House  bill.  (385) 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  provisions  of  the  Senate  amendment,  and  provide 
that  they  are  to  be  effective  on  the  date  of  enactment. 

23.  Registration  of  Pension  Plans  With  Department 
of  Labor 
Home  bill—  157 

(1)  Plan  administrators  of  pension  plans  to  which       W°* ) 
the  vesting,  funding,  or  termination  insurance  parts 

of  title  I  apply  must  file  an  application  for  registra- 
tion of  the  plan  with  the  Secretary  of  Labor. 

(2)  The  filing  is  to  be  within  270  days  after  the 
beginning  of  the  earliest  plan  year  to  which  the  vest- 
ing or  funding  sections  first  apply  to  the  plan.  If  a 
plan  is  otherwise  required  to  file  before  December  31, 
1975,  the  Secretary  may  postpone  the  initial  filing 
until  that  date. 

(3)  When  the  application  is  filed,  the  Secretary  of 
Labor  is  to  determine  whether  the  plan  is  qualified 
for  registration  under  this  provision  and  if  it  is  quali- 
fied, the  Secretary  will  issue  a  certificate  of  registra- 
tion for  the  plan. 

(4)  If  the  Secretary  of  Labor  determines  that  a 
plan  required  to  qualify  under  this  provision  is  not 
qualified,  he  is  to  notify  the  plan  administrator  of  the 
deficiencies  in  the  plan,  and  he  must  provide  the 
administrator,  etc.,  a  reasonable  time  to  remove  the 
deficiencies  in  the  plan. 

(5)  If  the  Secretary  determines  the  deficiencies 
have  been  removed,  he  is  to  issue  or  continue  the 
certificate  of  registration.  If,  after  a  hearing,  he  deter- 
mines the  deficiencies  have  not  been  removed,  he  is  to 
deny  or  cancel  the  certificate  and  take  such  further 
action  as  may  be  appropriate  under  the  enforcement 
provisions  of  title  I. 

(6)  A  pension  plan  is  qualified  for  registration 
under  this  provision  if  it  conforms  to  and  is  adminis- 
tered in  accordance  with  the  provisions  of  title  I  ap- 
plicable to  the  plan. 

(7)  The  Secretary  of  Labor  may  provide,  by  regula- 
tion, for  the  filing  of  a  single  report  satisfying  the  re- 
porting and  registration  requirements  of  title  I. 

(8)  Where  a  registered  pension  plan  is  amended 
after  filing,  the  plan  administrator  is  to  file  with  the 
Secretary  of  Labor  a  copy  of  the  amendment  and  addi- 
tional information  as  required  so  the  Secretary  may 
determine  if  there  is  continued  compliance  with  these 
provisions. 

Senate  amendment. — No  comparable  provision. 
(Generally,  under  the  Senate  amendment,  the  vesting. 
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funding,  etc..  provisions  apply  to  tax-qualified  plans 
and  are  administered  by  the  becretary  of  the  Treasury. 
As  a  practical  matter  it  is  anticipated  that  almost  all 
pension  plans  will  apply  for  a  determination  letter 
from  the  Secretary  of  the  Treasury  to  ensure  that  they 
have  met  the  requirements  of  the  law  governing  tax 
qualification.) 

Staff  comment. — See  Part  One,  Staff  Comments  Re- 
lating to  Jurisdictional  Matters.  Initial  Stage  Juris- 
diction, p.  45,  point  (4),  and  p.  46.  point  (5). 

££  Enforcement  of  Registration  With  the  Secretory 
of  Labor 

159  House  hill. — 

(390)  (1)  The  Secretary  of  Labor  may  take  action  under 
this  provision  when 

(a)  he  determines  that  a  pension  plan  has  not 
filed  an  application  for  registration  when  an  ap- 
plication is  required, 

(b)  he  issues  an  order  denying  or  cancelling  a 
certificate  of  registration  of  a  pension  plan,  or 

(c)  he  determines  in  the  case  of  a  pension  plan 
subject  to  the  funding  provisions  that  there  has 
been  a  failure  to  make  required  contributions,  or 
to  pay  other  fees  as  are  required  under  title  I. 

(2)  In  these  cases,  the  Secretary  of  Labor  may  peti- 
tion any  U.S.  district  court  having  jurisdiction  of  the 
parties  (or  the  U.S.  district  court  for  the  District  of 
Columbia)  for  an  order  requiring  the  employer  or 
plan  administrator  to  comply  with  title  I  as  to 
qualify  the  plan  for  registration,  or  to  take  any  action 
required  of  plan  administrators  under  the  enforcement 
of  funding  provisions  of  title  I. 

Senate  amendment. — No  comparable  provision. 

Staff  co?n?nent. — See  Part  One.  Staff  Comments  Re- 
lating to  Jurisdictional  Matters,  Initial  Stage  Juris- 
diction, p.  45.  point  (4).  and  p.  46.  points  (5)  and  (6). 

25.  Preemption  of  State  Law 

160  House  hill. — 

(391)  (1)  It  is  declared  to  be  the  intent  of  Congress  that 
the  provisions  of  title  I  are  to  supersede  all  State  laws 
as  they  may  now  or  hereafter  relate  to  the  reporting, 
disclosure,  and  fiduciary  responsibilities  of  persons 
acting  on  behalf  of  any  emplovee  benefit  plan  to  which 
the  reporting,  disclosure,  and  fiduciary  provisions  of 
title  I  apply. 

(2)  It  is  declared  to  be  the  intent  of  Congress  that 
the  vesting,  funding,  and  plan  termination  insurance 
provisions  of  title  I  are  to  supersede  all  State  laws 
that  may  now  or  hereafter  relate  to  (a)  the  nonforfeit- 
ability of  participant's  benefits  in  plans  covered  by 
the  vesting  and  funding  requirements,  (b)  the  funding 
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requirements  of  such  plans,  (c)  the  adequacy  of  fi- 
nancing such  plans,  (d)  the  portability  requirements, 
and  (e)  the  insurance  of  pension  benefits  under  such 
plans. 

(3)  Xo  person  is  relieved  or  exempted  from  any 
State  law  that  regulates  insurance,  banking,  or  securi- 
ties. 

(4)  Xothing  is  to  prohibit  a  State  from  requiring 
that  reports  required  to  be  filed  with  the  Secretary  of 
Labor  are  to  be  filed  with  the  State. 

(5)  No  employee  benefit  plan  subject  to  title  I  (other 
than  a  plan  established  primarily  for  the  purpose  of 
providing  death  benefits),  or  any  trust  established 
under  such  a  plan  is  to  be  deemed  to  be  an  insurance 
company  or  other  insurer,  bank,  trust  company  or  in- 
vestment company,  or  to  be  engaged  in  the  ousiness  of 
insurance  or  banking  for  purposes  of  any  law  of  any 
State  regulating  insurance  companies,  insurance  con- 
tracts, banks,  trust  companies,  or  investment 
companies. 

(6)  Nothing  is  to  prohibit  a  delegation  of  authority 
by  the  Secretary  of  Labor  to  an  appropriate  State 
agency  (see  above.  Item  16). 

(7)  Nothing  in  title  I  is  to  be  construed  to  alter, 
invalidate,  supersede,  etc.,  any  law  of  the  United  States 
or  rule  or  regulation  issued  thereunder,  except  with  re- 
spect to  the  repeal  of  the  existing  TVPPDA. 

Senate  amendment. —  (1)  and  (2)  It  is  declared  to  573 
be  the  intent  of  Congress  that  the  provisions  of  this  (391' 
Act  and  the  WPPDA  are  to  supersede  all  laws  of  the 
States  as  they  may  now  or  hereafter  relate  to  the  sub- 
ject matters  regulated  by  this  Act  or  the  WPPDA. 
However,  this  is  not  to  be  construed  to  exempt  or  re- 
lieve anv  employee  benefit  plan  not  subject  to  this  act 
or  the  WPPDA  from  any  State  law. 

(3),  (4)  Same  as  the  House  bill. 

(5),  (6)  No  comparable  provision. 

(7)  Substantially  the  same  as  the  House  bill. 

Staff  comment.—  (1),  (2),  (3),  (4),  (7)  The  con- 
ferees may  wish  to  merge  the  provisions  of  the  House 
bill  and  the  Senate  amendment. 

(5)  Some  of  the  staff  believe  the  House  provision 
should  be  adopted  and  other  staff  believe  it  should  not 
be  adopted. 

Some  of  the  staff  have  suggested  that  the  House  pro- 
vision be  adopted  for  a  limited  period  of  time,  such  as 
3  years,  and  that  during  this  period,  there  should  be 
a  study  by  a  joint  Federal  and  State  commission  to 
determine  whether  preemption  in  this  area  should  be 
continued  for  more  than  3  years.  It  is  suggested  that 
the  commission  members  be  appointed  by  the  Presi- 
dent with  the  advice  and  consent  of  the' Senate  and 
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that  the  commission  include  representatives  of  State 
insurance  commissioners,  the  Secretaries  of  Labor  and 
Treasury,  and  representatives  of  labor,  management, 
and  the  general  public. 

(6)  The  conferees  may  wish  to  adopt  the  rules  of 
the  House  bill. 

26.  Preemption  of  State  Law — Jurisdiction  of  State 
Courts 
House  bill. — No  comparable  provision. 
574  Senate  amendment. — 

(393)  (1)  The  preemption  provision  is  not  to  prevent  a 

State  court  from  asserting  jurisdiction  with  respect 
to  an  action  for  accounting  by  a  fiduciary  during  the 
operation  or  on  the  termination  of  an  employee  bene- 
fit fund. 

(2)  Also,  State  courts  may  assert  jurisdiction  in 
actions  by  fiduciaries  requesting  instructions  from  the 
court  or  seeking  an  interpretation  of  the  trust  instru- 
ment or  document. 

(3)  In  any  action  for  accounting  or  instructions, 
the  provisions  of  this  Act  and  the  WPPDA  are  to 
supersede  all  State  laws  as  they  relate  to  the  fiduciary 
and  reporting  and  disclosure  responsibilities,  except 
insofar  as  they  may  relate  to  the  amount  of  benefits 
due  under  the  plan. 

(4)  The  Secretary  of  Labor  or  a  participant  or 
beneficiary  of  a  plan  affected  by  this  provision  may 
remove  a  State  court  action  for  accounting  or  instruc- 
tions to  a  U.S.  district  court  if  the  action  involves 
interpreting  fiduciary  or  reporting  and  disclosure 
responsibilities. 

(5)  The  jurisdiction  of  a  State  court  is  conditioned 
on 

(a)  written  notification  to  the  Secretary  of 
Labor  identifying  the  parties  to  the  action,  etc., 

(b)  evidence  that  participants  and  beneficiaries 
have  been  adequately  notified  regarding  the  ac- 
tion, and 

(c)  the  right  of  the  Secretary  of  Labor  or  par- 
ticipants or  beneficiaries  to  intervene  in  the  action 
as  interested  parties. 

Staff  comment. — The  conferees  may  wish  to  follow 
the  approach  of  the  House  bill  and  also  provide  that 
State   court   jurisdiction   with   respect   to  employee 
benefit  plans  is  to  extend  only  to  contract  actions. 
27.  Actions  Brought  by  Administrator  or  Fiduciary 
against  the  Secretary  of  Labor 
House  bill. — No  comparable  provision. 
572  Senate  amendment. — Suits  may  be  brought  by  a 

(395)  plan  administrator  or  fiduciary  in  the  U.S.  district 
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court  to  review  a  final  order  of  the  Secretary  of  Labor, 
to  restrain  the  Secretary"  from  taking  an  action  con 
trary  to  the  Act,  or  to  compel  action  required  under 
the  Act. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  Senate  amendment. 

28.  Rules  and  Regulations 

House  hill. —  153 

(1)  The  Secretary  of  Labor  is  to  prescribe  such      (377) 
rules  and  regulations  as  he  finds  necessary  or  appro- 
priate to  carry  out  the  provisions  of  title  I. 

(2)  The  rules  and  regulations  may  define  account- 
ing, technical,  and  trade  terms;  may  provide  for  the 
keeping  of  books  and  records ;  and  may  provide  for  the 
inspection  of  books  and  records. 

(3)  Regulations  for  purposes  of  vesting  and  fund- 
ing are  to  be  effective  for  plan  years  beginning  after 
December  31,  1975,  only  if  approved  by  the  Secretary 
of  the  Treasury. 

Senate  amendment. —  494 

m  Similar  to  the  House  bill.  (377) 

(2)  and  (3)  No  similar  provisions. 
Staff  comment. — 

(1)  The  two  provisions  are  substantially  the  same. 

(2)  The  conferees  may  wish  to  adopt  the  rules  of  the 
House  bill,  specifically  provide  that  the  rules  may  de- 
fine actuarial  terms,  and  also  provide  that  the  Secre- 
tary's authority  to  issue  regulations  is  not  to  be  limited 
by  the  items  specified. 

(3)  See  Part  One,  Staff  Comments  Relating  to  Jur- 
isdictional Matters,  p.  45. 

29.  Reliance  on  Administrative  Interpretations 
House  bill. — A  person  is  not  to  be  subject  to  criminal 

liability  for  failure  to  comply  with  the  reporting  and 
disclosure  provisions  of  the  bill  if  he  proves  he  acted 
(a)  in  good  faith,  and  (b)  in  conformity  with,  and 
reliance  on,  a  regulation  or  written  ruling  of  the  Sec- 
tary of  Labor. 

Senate  amendment. — No  comparable  provision. 
(However,  sec.  12  of  the  Welfare  and  Pension  Plan 
Disclosure  Act  includes  similar  provisions  and  applies 
them  to  civil  as  well  as  criminal  liability.) 

Staff  comment. — The  conferees  may  wish  to  provide 
that  a  person  is  not  to  be  subject  to  civil  or  criminal 
liability  for  failure  to  comply  with  the  reporting,  dis- 
closure, and  bonding  provisions  of  the  act  if  he  proves 
than  he  acted  (a)  in  good  faith  and  (b)  in  conformity 
with  and  in  reliance  on  a  written  ruling  or  interpreta- 
tion of  the  Act  by  the  Secretary  of  Labor. 


5286 

36 

30.  Studies 
145,250  House  bill. — Title  I  contains  points  (1)  and  (2). 

(350.  A-126)      Both  title  I  and  title  II  contain  points  (3).  (4).  and 

(5). 

(1)  Title  I  provides  that  the  Secretary  of  Labor  is 
to  undertake  studies  relating  to  private  pension  plans, 
including  the  cost  impact  of  the  bill  on  pension  plans, 
the  role  of  pension  plans  in  providing  economic  secu- 
rity, the  operation  of  pension  plans,  and  methods  of  en- 
couraging the  growth  of  the  private  pension  system. 

(2)  In  addition,  title  I  provides  that  the  Labor  De- 
partment is  to  make  its  resources  fully  available  to  the 
Congress,  in  connection  with  the  Congressional  study 
of  governmental  plans. 

(3)  The  Committee  on  Education  and  Labor  and 
the  Committee  on  "Ways  and  Means  are  to  undertake 
studies  of  retirement  plans  financed  or  maintained  by 
the  United  States,  or  by  State  and  local  governments. 

(4)  The  studies  shall  consider  the  adequacy  of  par- 
ticipation, vesting,  and  fiduciary  standards,  as  well  as 
financing  methods.  In  determining  whether  the  fund- 
ing standards  of  the  bill  should  be  imposed  on  govern- 
mental plans,  the  studies  shall  take  account  of  the  tax- 
ing power  of  the  governmental  unit  maintaining  the 
plan. 

(5)  The  two  committees  are  to  report  the  results  of 
the  governmental  studies  to  the  House  of  Representa- 
tives by  December  31. 1976. 

Senate  amendment. — 
421.  520  (1)   The  Secretary  of  Labor  is  authorized  to  under- 

( A-126,  350)  take  appropriate  studies  relating  to  employee  benefit 
plans  which  are  generally  similar  to  the  studies  pro- 
vided for  under  title  I  of  the  House  bill. 

(2)  Under  the  Senate  amendment,  qualified  gov- 
ernmental plans  are  subject  to  the  participation  and 
vesting  requirements  (although  the  effective  date  for 
the  vesting  requirements  is  postponed  until  plan  years 
beginning  after  December  31.  1980). 

(3)  The  Secretary  of  the  Treasury,  or  his  delegate. 
is  to  study  the  extent  to  which  pension  plans  estab- 
lished or  maintained  by  the  United  States,  or  by  any 
State  or  local  government,  are  adequately  funded.  The 
study  is  to  take  account  of  the  taxing  power  of  the 
governmental  units. 

(4)  The  Secretary  of  the  Treasury  is  to  report  the 
results  of  this  study  to  the  Committee  on  Finance  and 
the  Committee  on  Ways  and  Means  bv  December  31, 
1976. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  agree  to  the  approach 
of  the  House  bill,  with  the  studies  being  for  the  pur- 
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pose  of  providing  statistical  information  and  analyses 
with  regard  to  pension,  profit-sharing,  etc..  plans.  To 
the  extent  possible,  such  information  should  be  ana- 
lyzed by  earnings  levels  of  covered  employees,  size  of 
plans,  type  of  businesses  in  which  the  covered  employ- 
ees are  engaged,  and  extent  to  which  the  plans  pro- 
vide for  participation,  vesting,  and  funding  in  excess 
of  the  minimum  statutory  requirements. 

(2)-(5)  The  conferees  may  wish  to  consider  agree- 
ing to  the  approach  of  the  House  bill,  with  the  follow- 
ing additions: 

(a)  The  Treasury  Department,  as  well  as  the  Labor 
Department,  is  to  make  its  resources  available  to  the 
Congress. 

(b)  The  studies  are  to  be  conducted  by  all  four  com- 
mittees (i.e..  the  Senate  Finance  Committee  and  the 
Senate  Committee  on  Labor  and  Public  Welfare,  in 
addition  to  the  above-mentioned  House  committees).* 

31.  Employees  of  Labor  Unions  as  Plan  Participants 

House  bill.— Title  II  provides  that  in  the  case  of  a      19,213.218 
qualified  multiemployer  plan,  the  participation,  dis-       (42.  A-69. 
crimination,  exclusive  benefit,  etc..  requirements  are  to      A 
be  applied  as  if  all  employers  who  are  parties  to  the 
plan  are  a  single  employer. 

Senate  amendment. — The  rules  are  essentially  the 
same. 

Staff  comment. — While  the  House  and  Senate  rules      441.  627 
are  essentially  the  same,  the  House  rules  may  be  pre-       I  42.  A-69, 
f erred  from  a  technical  standpoint.   (See  also.  Part      A-80) 
One.  Vesting.  Item  8.  Staff  Comment,  page  14.) 

In  addition,  the  conferees  may  wish  to  provide  that, 
following  current  labor  law  (established  by  court  de- 
cisions), employees  of  labor  unions  and  of  plans  may 
participate  in  a  multiemployer  plan  (negotiated  by 
the  union  on  behalf  of  its  members),  and  that  in  this 
case  also  the  participation,  discrimination,  exclusive 
benefit,  etc..  requirements  are  to  be  applied  on  an  over- 
all plan  basis  and  not  on  an  employer-by-employer 
basis.  However,  the  conferees  may  wish  to  limit  this 
rule  to  situations  where  the  union  (or  the  plan)  as 
an  employer  meets  the  general  breadth-of-coverage  re- 
quirements of  the  Internal  Revenue  Code. 


'Not  all  of  the  staff  apree  on  studies  by  pach  of  the  four  committees. 
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LIMITATIONS  ON  CONTRIBUTIONS  AND  BENEFITS 

1.  Specific  Contribution  Limits  on  Proprietorships, 
Partnerships,  or  Subchapter  S  Corporations 

House  bill1 Page  number*  1 

(1)  The  bill  increases  the  maximum  deductible  con-  280,  281 
tribution  on  behalf  of  self-employed  persons2  to  the  (A-169, 
lesser  of  (a)  $7,500  or  (b)   15  percent  of  earned  in-  A-171) 
come.  (Under  present  law,  the  limitation  is  the  lesser 

of  (a)  $2,500  or  (b)  10  percent  of  earned  income.)  The 
same  change  is  made  as  to  excludable  contributions  on 
behalf  of  subchapter  S  corporation  shareholder- 
employees.3  noi 

(2)  No  more  than  the  first  $100,000  of  earned  in-  7a_171\ 
come  may  be  taken  into  account  in  applying  the  per-  ^  ' 
cent  age  limits,  both  as  to  self-employed  persons  and  as 

to  shareholder-employees.  280 

(3)  Self-employed  persons   (but  not  shareholder-       ,  A-170^ 
employees)   are  permitted  to  set  aside  up  to  $750  a       ^  ' 
year  out  of  earned  income,  even  though  it  exceeds  the 
15-percent  limitation  of  point  (1). 

Senate  amendment. —  gni    ria 

(1)  The  Senate  amendment  is  the  same  with  respect      (A-169 

to  self-employed  persons.  As  to  shareholder-employees        "       A-171) 
of  subchapter  S  corporations,  the  Senate  amendment 
repeals  the  limitations,  instead  of  merely  increasing 
them.  525 

(2)  The  Senate  amendment  is  essentially  the  same  (A-171) 
as  the  House  bill  except  that,  consistent  with  point  (1) , 

it  does  not  apply  to  subchapter  S  corporation  share- 
holder-employees. 624 

(3)  Essentially  the  same  as  the  House  bill.  ( A-170) 

2.  Defined  Benefit  Limits  for  Proprietorships,  Partner-     282 

ships,  and  Subchapter  S  Corporations  ( A-172) 

House  bill. — (1)  The  bill  authorizes  Treasury 
regulations  to  allow  self-employed  persons  and  share- 
holder-employees to  translate,  in  effect,  the  15-percent- 
$7,500  limitations  on  contributions  into  limitations  on 

f'Page  numbers"  outside  parentheses  are  the  numbers  of  the  relevant  pages  in  the  print 
of  H.R.  2  dated  March  4,  1974.  The  first  353  pages  of  that  print,  in  linetype,  represent  the 
bill  as  passed  by  the  House  of  Representatives  ;  the  remaining  pages  of  that  print,  in 
italic  type,  constitute  the  Senate  amendment. 

"Page  numbers"  inside  parentheses  are  the  numbers  of  the  relevant  pages  in  the  com- 
parative prints  prepared  by  the  staffs. 

1  The  House  bill  provisions  relating  to  limitations  on  contributions  and  benefits  are 
those  of  title  II  only.  Title  I  does  not  deal  with  limitations  on  contributions  and  benefits. 

2  Sole  proprietors  and  partners  are  "self-employed  persons". 

s  A  shareholder-employee  of  a  subchapter  S  corporation  is  an  employee  of  the  corpora- 
tion who  owns  more  than  5  percent  of  the  Corporation's  outstanding  stock. 

a) 
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benefits  which  those  individuals  could  receive  under  a 
defined  benefit  plan.  The  bill  also  contains  a  table 
(based  on  certain  interest  and  mortality  rates)  which 
will  serve  as  a  "guideline  regulation." 
284  (2)  Treasury  is  given  authority  to  replace  this  table 

(A-174)  from  time  to  time  in  years  beginning  after  December 

31,  1977,  based  on  changes  in  mortality  and  interest 
rates  occurring  after  1973. 

284  (3)  The  bill  also  contains  technical  rules  to  prevent 
(A-174)              an  individual  from  establishing  a  "token  plan"  early 

in  his  career  in  order  to  obtain  high  benefit  accruals 
later  in  his  career. 

285  (4)  A  plan  which  covers  owner-employees4  is  not 
(A-175)              to  be  permitted  to  use  the  defined  benefit  provisions 

unless  it  provides  benefits  for  all  participants  on  a  non- 
integrated  basis. 

602,  603  Senate  amendment. — 

^  '  (1)  The  Senate  amendment  is  essentially  similar  to 

fi~~  the  House  bill,  except  that  it  does  not  deal  with  sub- 

/  a_-I74\  chapter  S  corporation  shareholder-employees. 

*  '  (2)  The  Senate  amendment  is  essentially  the  same 

as  the  House  bill. 

(3) ,  (4)  No  comparable  provisions. 
286  &  Excess  Contributions 

'    ~  (if  Present  Jaw. — Any  excess  contributions  made  to  a 

plan  on  behalf  of  an  owner-employee  must  be  repaid 
(together  with  the  earnings  thereon)  within  6  months 
after  the  mailing  of  notice  by  the  Internal  Revenue 
Service;  otherwise  the  plan  will  become  disqualified 
with  respect  to  that  individual.  If  an  excess  contribu- 
tion is  willfully  made  on  behalf  of  an  owner-employee, 
the  plan  is  to  become  disqualified  with  respect  to  the 
owner-employee,  and  he  is  barred  from  participating 
in  a  qualified  plan  for  the  next  5  years. 
286  House  bill. — The  bill  repeals  the  provisions  of  pres- 

(A-177)  ent  law  outlined  above,  and  imposes  an  excise  tax  of  6 

percent  on  excess  contributions  to  plans  for  the  self- 
employed.  The  tax  is  imposed  every  year  that  the  ex- 
cess is  outstanding.  The  tax  is  to  be  paid  by  the  em- 
ployer who  maintains  the  plan.5 

Senate  amendment. — The  Senate  amendment  con- 
tains no  comparable  provisions  (and  so,  under  the 
amendment,  excess  contributions  to  H.R.  10  plans 
would  continue  to  be  governed  under  present  law). 


*  An  "owner-employee"  is  a  self -employed  person  who  owns  more  than  10  percent  of 
either  the  capital  interest  or  the  profits  interest  in  the  business. 

5  In  the  case  of  a  defined  contribution  plan  (for  example,  a  money  purchase  pension 
plan),  excess  contributions  include  amounts  contributed  for  the  employee  in  excess  of 
the  15-percent,  or  $7,500  deduction  limits  on  contributions  on  behalf  of  self-employed 
persons.  In  the  case  of  a  defined  benefit  plan,  the  tux  is  imposed  where  the  plan  is  fully 
funded  at  the  close  of  the  employer's  taxable  year,  and  is  imposed  upon  the  amount  that 
has  not  been  deductible  for  the  taxable  year  or  any  prior  taxable  year.  Also,  in  either 
type  of  plan,  excess  contributions  include  voluntary  contributions  by  owner-employees  in 
excess  of  the  allowable  aroouiit  of  such  contributions. 
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4.  Premature  Distributions 

Present  law. — In  general,  where  amounts  are  dis- 
tributed under  a  qualified  plan  to  an  owner-employee 
before  he  attains  age  59y2  (except  in  the  case  of  dis- 
ability) a  tax  is  imposed  equal  to  10  percent  of  the 
increase  in  regular  taxes  due  to  the  distribution. 

House  bill. — The  bill  would  increase  the  extra  tax  to         292 
10  percent  of  the  amount  of  the  premature  distribu-  (A-183) 

tion  (instead  of  10  percent  of  the  amount  of  the  mar- 
ginal regular  tax  on  the  premature  distribution). 

Senate  amendment. — The  Senate  amendment  left         @24 
the  premature  distribution  provisions  of  present  law  (A-183) 

essentially  unchanged. 

5.  Withdrawing    of    Voluntary    Contributions    by 

Owner-Employees 

House  bill. — The  bill  would  allow  an  owner-em-         292 
ployee  to  withdraw  his  own  voluntary  contributions         (A-183) 
to  an  H.R.  10  plan  before  retirement  without  penalty. 

Senate   amendment. — The   amendment  contains  a         goo 
similar  provision.  (A-183) 

6.  Partnership  Pooling 

House  bill. — The  House  bill  contains  no  provision 
with  respect  to  partnership  pooling. 

Senate  amendment. — The  Senate  amendment  would      644 
permit  self-employed  individuals,  in  effect,  to  pool      (A-188) 
their  contribution  limits,  so  that  certain  partners  could 
accrue  more  than  their  share  of  retirement  benefits,  if 
other  partners  accrue  less,  and  the  overall  contribu- 
tion limits  are  met. 

7.  Overall  Limitation — Coverage  of  Provisions 

House  bill. — The  bill  imposes  an  overall  limitation     „91 
(described  below)  on  the  contributions  and  benefits     6.  \o<\>7\ 
which  are  allowable  under  qualified  pension,  profit-      \A.-zoi) 
sharing,  and  stock  bonus  plans  and  annuities ;  annuity 
contract  arrangements  for  employees  of  charitable, 
etc.,  organizations  or  of  public  schools  (403(b) ) ;  and 
individual  retirement  accounts  and  annuities. 

Senate  amendment. — The  Senate  amendment  also     636 
imposes  an  overall  limitation  which  applies  in  the  case      ( A-237) 
of  qualified  pension,  profit-sharing,  and  stock  bonus 
plans  and  annuities.  The  Senate  amendment  would 
not  apply  to  individual  retirement  accounts  or  403(b) 
annuities. 

8.  Overall  Limitation — Defined  Benefit  Plans 
House  bill. — 

(1)  Under  the  bill,  in  general,  the  highest  annual         323 
benefit  which  can  be  paid  (in  the  form  of  a  straight  (A-240) 

life  annuity)  out  of  a  defined  benefit  plan  to  a  par- 
ticipant is  not  to  exceed  the  lesser  of  (a)  $75,000,  or 
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(b)  100  percent  of  the  participant's  average  high-3- 
consecutive-year  compensation   from   his  employer. 
321)  (2)  The  $75,000  and  the  100-percent  ceilings  are  to 

(A-252)  be  adjusted  annually  under  Treasury  regulations  to 

reflect  cost-of-living  increases  (in  a  manner  similar 
to  the  way  old  age  and  survivor's  benefits  are  adjusted 
under  the  social  security  law ) . 
324,326  (3)  jn  the  event  of  retirement  before  age  55,  the 

( A-241,  $75,000  limitation  is  to  be  scaled  down  on  an  actuarial 

A-243)        basis  (but  not  below  $10,000).  However,  there  would 
be  no  reduction  in  the  100-percent-of-salary  limita- 
tion. 
324  (4)  In  general,  the  benefits  payable  under  a  defined 

(A-241)  benefit  pension  plan  would  not  have  to  be  reduced 

for  preretirement  ancillary  benefits  (such  as  medical, 
death,  and  disability),  but  post-retirement  ancillary 
benefits,  such  as  term-certain  annuities,  post-retire- 
ment death  benefits,  or  a  guaranteed  payment  for  a 
period  of  years  would  be  taken  into  account. 
324  (5)  A  joint  and  survivor  annuity  for  the  benefit  of 

(A-241)  the  participant  and  his  spouse  would  not  be  taken 

into  account  unless  the  survivor  benefit  were  greater 
than  the  joint  benefit. 
(\  <x±i\  W   Upward  adjustments  in  the  benefit  schedule 

'  A_^*l)  would  be  permitted  to  reflect  any  employee  contribu- 

tions to  the  plan. 
326  (7)  Also,  the  bill  provides  a  de  minimis  rule,  which 

(A-243)  would  allow  the  plan  to  pay  an  annual  retirement 

benefit  of  up  to  $10,000  per  annum,  notwithstanding 
the  100-percent  limitation,  or  the  required  adjustment 
for  certain  ancillary  benefits,  to  any  employee  who 
has  not  participated  in  a  defined  contribution  plan  of 
the  employer. 

(8)  As  a  further  adjustment  to  the  rules  described 
above,  the  maximum  allowable  defined  benefit  would 
have  to  be  scaled  down  proportionately  for  an  em- 
ployee with  less  than  10  years  of  service  (or  part 
thereof). 

Senate  amendment. — 
605  (1)  Under  the  amendment,  in  the  case  of  a  defined 

( A-240)  benefit  pension  plan,  no  deduction  is  allowable  for  any 

contribution  which  exceeds  the  amount  necessarv  to 
fund,  from  employer  contributions  and  the  earnings 
therefrom,  a  basic  annual  benefit  (in  the  form  of  a 
straight-life  annuity  commencing  at  age  65)  in  excess 
of  75  percent  of  the  participant's  average  high- three- 
consecutive-year  compensation  from  his  employer,  tak- 
ing into  account  no  more  than  the  first  $100,000  of 
compensation  per  year. 

(2)  There  is  no  provision  for  a  cost-Qf -living  acU 
justment. 
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(3)  ?  (4) ,  (5)  The  otherwise  allowable  benefit  would      622 
be  adjusted  in  the  event  early  retirement  benefits,  or      (A-245) 
other  ancillary  benefits  were  payable. 

(6)  Upward  adjustments  in  the  benefit  schedule 
would  be  permitted  to  reflect  employee  contributions. 

(7)  The  amendment  does  not  contain  a  de  minimis      606 
provision.  (A-241) 

(8)  In  the  case  of  employees  who  participate  in  the 
plan  for  less  than  10  full  years,  the  maximum  permis- 
sible benefit  is  to  be  scaled  down  proportionately. 

9.  Ore  rail  Limitation — Defined  Contribution  Plans 
House  bill. — 

(1)  Under  the  bill,  the  annual  additions  to  a  partici-  326 
pant's  account  under  a  tax-qualified  plan  are  not  to  ex-          (A-244) 
ceed  the  lesser  of  (a)  $25,000  or  (b)  25  percent  of  the 
participant's  compensation  from  his  employer  during 

the  year. 

(2)  The  "annual  additions"  are  the  sum  for  any  year 
of:  (a)  the  employer's  contributions,  (b)  the  lesser 
of  (i)  one-half  of  all  employee's  contributions  or  (ii) 
the  employee's  contributions  in  excess  of  6  percent  of 
his  compensation,  and  (c)  any  forfeitures  which  are 
added  to  the  employee's  account  during  the  year. 

(3)  The  $25,000  limitation  is  to  be  adjusted  annu- 
ally for  the  cost  of  living. 

(4)  No  corresponding  provision. 

Senate  amendment. — 

(1),  (2)  The  employer  would  be  permitted  to  make     621 
deductible  contributions  sufficient  to  fund  for  the  em-  (A-244) 

ployee  a  pension  equal  to  75  percent  of  average  high 
three  years  of  compensation  (not  in  excess  of  the  first 
$100,000  in  any  one  year).  This  was  done  in  accord- 
ance with  a  formula  and  the  overall  attempt  was  to 
make  the  defined  contribution  plan  limitations  and 
the  defined  benefit  plan  limitations  as  nearly  equiv- 
alent as  possible. 

(3)  No  comparable  provision. 

(4)  Also,  the  Senate  amendment  provides  that  tax- 
excludible  contributions  to  a  money  purchase  pension 
plan  are  not  to  exceed  20  percent  of  the  employee's 
compensation,  and  any  additional  amounts  contributed 
on  his  behalf  must  be  included  in  income. 

10.  Overall  Limitation — Combinations  of  Plans 
House  bill. — 

(1)   Where  a  corporation  has  two  or  more  plans,  330 

the  overall  ceiling  is  to  be  computed,  in  general,  by  (A-253) 

aggregating  similar  plans  (defined  contribution  or 
denned  benefit)  and  reducing  the  limitation  on  one 
type  by  taking  into  account  the  extent  to  which  the 
permissible  limits  are  utilized  under  the  other.  If  an 
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employer  maintains  a  defined  benefit  and  a  defined 
contribution  plan  each  plan  would  be  subject  to  the 
limit  appropriate  to  thai  type  of  plan  ($75,000  or  loo 
percent  benefits  for  the  defined  benefit  plan,  $25,000 
or  25  percent  contributions  for  the  defined  contribu- 
tion plan)  ;  in  addition,  the  two  plans  must  be  com- 
bined in  computing  the  overall  limitation. 

(2)  To  achieve  this  purpose,  the  bill  establishes  a 
formula  (to  be  applied  each  year  to  each  employee) 
under  which  a  defined  benefit  plan  fraction  for  the 
year  is  added  to  a  defined  contribution  plan  fraction. 
The  fraction  indicates  what  portion  the  participant 
has  used  of  the  maximum  permitted  limit  for  the  kind 
of  plan  involved.  If  the  sum  of  these  fractions  exceeds 
1.4,  then  one  or  more  of  the  plans  will  be  disqualified. 

(3)  Plans  of  all  corporations,  partnerships,  or  pro- 
335  prietorships  which  are  under  common  control  must  be 
(A-258)              aggregated  (using  a  50-percent  common  control  test). 

Senate  amendment. — 

(1),  (2)  If  the  corporation  has  both  a  defined  bene- 
606, 612  fit  plan  and  a  defined  contribution  plan,  the  maximum 

(A-253)  benefit  payable  under  the  defined  benefit  plan  would 

have  to  be  reduced  in  proportion  to  the  amount  of  the 
benefit  which  was  funded  through  the  defined  contri- 
bution plan. 

(3)  Essentially  the  same  as  the  House  bill. 

11.  Overall  Limitation — Section  403(b)  Annuities 
for  Teachers  or  Employees  of  Tax  Exempt  Or- 
ganizations 

House  bill. — In  general,  section  403(b)  annuities 
328  would  be  subject  to  the  same  limitations  as  defined 

(A-246)  contribution  plans.  However,  these  annuities  would 

not  have  to  be  combined  with  the  qualified  plans  of 
the  schools  for  purposes  of  applying  the  limitations. 
Also,  the  bill  would  permit  catch-up  funding  of  an 
annuity,  so  that  in  a  teachers  last  year  the  school 
could  provide  make-up  contributions  for  a  4-year 
period,  without  regard  to  the  25  percent  limitation. 

Senate  amendment. — The  Senate  amendment  did 
not  apply  to  403  (b)  annuities. 

12.  Overall  Limitation — Additional  Benefits 
House  bill. — 'The  bill  provides  that  benefits  or  con- 

334  (A-258)  tributions  in  addition  to  those  allowable  in  connection 
with  qualified  plans  may  be  paid  or  accrued  on  behalf 
of  an  employee  under  a  qualified  plan,  if  the  contribu- 
tions of  the  employer  for  the  purpose  of  providing 
such  additional  benefits  are  not  allowable  as  a  deduc- 
tion to  the  employer  before  they  are  includible  in  the 
gross  income  of  the  individual. 

388,419  Senate  amendment. — The  amendment  contains  no 

provision  to  this  effect,  and  prohibits  an  employer 
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from  maintaining  a  nonqualified  plan,  other  than  a 
plan  providing  deferred  compensation  for  executives. 

13.  Overall  Limitation — Special  Rule  Where  Records 
Not  Available 

House  bill. — The  Treasury  is  authorized  to  pre-      335 
scribe    regulations   establishing    reasonable    assump-      (A-261) 
tions  which  may  be  used  by  the  employer  in  cases 
where  the  facts  needed  to  compute  the  overall  limi- 
tation are  not  known. 

Senate  amendment. — The  Senate  amendment  con- 
tains no  comparable  provision. 

Uh  Overall  Limitation — Grandfather  Clause 
House  bill. — 

(1)  The  House  bill  contains  a  "grandfather  clause"      337 

for  any  individual  who  is.  on  October  2,  1973,  an  ac-      (A-265) 
tive  participant  in  a  defined  benefit  plan. 

(2)  An  employee  who  elects  to  use  that  provision 
is  permitted  to  receive  an  annual  benefit  which  does 
not  exceed  100  percent  of  the  individual's  annual  rate 
of  compensation  on  October  2,  1973  (including 
bonuses). 

(3)  However,  the  benefit  is  not  to  exceed  the  annual 
benefit  which  would  have  been  payable  to  the  partici- 
pant on  retirement  if  all  the  terms  and  conditions  of 
the  plan  in  effect  on  October  2,  1973,  had  remained  in 
effect  until  the  employee's  retirement,  and  his  compen- 
sation taken  into  account  under  the  plan  for  any  period 
after  October  2,  1973.  had  not  exceeded  his  annual 
compensation  on  that  date. 

(4)  If,  on  October  2,  1973,  the  plan  provides  for  a 
post- retirement  (but  not  preretirement)  cost-of-living 
adjustment,  such  an  adjustment  may  also  be  taken 
into  consideration  in  determining  the  allowable  bene- 
fits for  a  participant  under  this  provision. 

Senate  amendment. — The  amendment  contains  no 
comparable  provision. 

15.  Maximum  Deduction  Limits — In  General 
House  bill—  208 

(1)  The  bill  provides  that  an  employer  may  deduct      (A-63) 
the  amount  necessary  to  meet  the  minimum  funding 
standard  (even  if  this  is  more  than  the  otherwise  al- 
lowable maximum  deduction) . 

(2)  Also,  the  bill  amends  the  "normal  cost''  method 
of  funding  so  that  unfunded  past  service  liabilities 
may  be  fully  amortized  over  a  10-year  period. 

Senate  amendment.—  388,  403,  631 

The  Senate  amendment  provides  as  follows'. 

(1)  Same  as  the  House  bill. 

(2)  Xo  comparable  provision. 
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16.  Aggregate  Deduction  Limits — Profit-Sharing  and 

Pension  Plans,  etc. 
Present  law. — The  contributions  allowable  as  a  de- 
duction in  a  combination  profit-sharing  and  pension 
plan  may  not  exceed  25  percent  of  the  aggregate  com- 
pensation to  employees  covered  under  the  plan.  How- 
ever, where  excess  contributions  are  made,  these  may 
be  carried  forward  and  deducted  in  succeeding  years, 
and  the  deduction  limit  for  tlio^e  years  is  increased 
from  25  to  30  percent.  Also,  under  present  law,  in  the 
case  of  a  profit-sharing  plan  alone,  the  limitation  on 
deductible  contributions  is  15  percent  of  the  aggregate 
compensation  paid  to  covered  employees.  In  cases 
where  the  employer  fails  to  u>e  his  full  15-percent 
allowance,  the  unused  portions  may  be  carried  for- 
ward and  used  in  succeeding  years,  up  to  30-percent- 
of-aggregate-compensation  limit  for  the  year. 
211,  335  House  bill. — The  bill  continues  to  allow  the  carry - 

(A-67,  overs  described  above,  but  provides  that  the  ceiling 

A-261)  on  deductible  contributions  remains  at  25  percent  in 

the  succeeding  years. 

Senate  amendment. — The  Senate  amendment  con- 
tains no  comparable  provision. 

17.  Timing  of  Contributions 

210  House  bill. — Contributions  by  cash  basis  taxpayers 

(A-66)  (as  well  as  accrual  basis  taxpayers  as  under  present 

law)  which  are  made  by  the  time  for  filing  the  employ- 
er's tax  return  for  the  year  in  question  may  be  treated 
as  paid  in  the  year  in  question. 

633  Senate  amendment. — Substantiallv  the  same  as  the 

(A-66)  House  bill. 

18.  Effective  Date* 

336  House  bill. —  (1)  In  general,  the  amendments  with 

(A-191,  respect  to  H.R.   10  plans,  including  the  provisions 

A-263)  increasing  the  amount  of  the  deductible  contributions 

which  may  be  made  on  behalf  of  the  self-employed, 
are  to  apply  to  taxable  years  beginning  after  Decem- 
ber 31, 1973. 

(2)  The  rules  facilitating  the  use  of  defined  benefit 
plans  for  the  self-employed,  as  well  as  the  rules  modi- 
fying the  treatment  of  excess  contributions  and  the 
taxation  of  premature  distributions,  are  to  apply  to 
taxable  years  beginning  after  December  31, 1975. 

(3)  The  new  rules  with  respect  to  corporate  limita- 
tions are  to  apply  to  contributions-  made  or  benefits 
accrued  in  years  beginning  after  December  31.  1975. 

(4)  The  effective  dates  for  the  new  maximum  de- 
duction rules  are  the  same  as  the  effective  dates  for 
the  new  funding  rules  (see  Part  One.  Funding, 
Effective  Dates,  Item  29) . 
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Senate  amendment. —  (1),  (2),  and  (3)  Generally,  615,625 
the  provisions  under  the  amendment  are  to  take  effect  (A-192, 
in  years  beginning  after  December  31,  1973.  A-263) 

(4)  The  effective  dates  for  the  new  maximum  deduc- 
tion rules  are  generally  the  same  as  the  effective  dates 
for  the  new  funding  rules.  However,  the  provision 
regarding  the  timing  of  contributions  takes  effect  on 
January  1,  1974,  as  does  the  provision  allowing  a  de- 
duction to  the  extent  of  the  required  minimum  fund- 
ing. 

EMPLOYEE  SAVINGS  FOR  RETIREMENT 

! 
A.  Individual  Retirement  Accounts 

1.  Deductions  for  Contributions  to  Individual  Retire- 

1 

House  bill.1—  294 

(1)  An  individual  who  does  not  participate  in  a  (A-193) 
qualified  plan,  a  government  plan,  or  a  section  403 
(b)  annuity  program  during  the  year  is  to  be  al- 
lowed a  maximum  retirement  savings  deduction  of  up 
to  $1,500  per  year,  or  20  percent  of  his  compensation 
includible  in  gross  income,  whichever  is  less,  for  contri- 
butions to  an  individual  retirement  account  or  for  the 
purchase  of  an  individual  retirement  annuity  or  a 
qualified  retirement  bond. 

(2)  This  deduction  is  available  whether  or  not  the 
taxpayer  itemizes  his  other  deductions. 

(3)  The  account  may  be  established  by  the  individ- 
ual, his  employer,  or  his  labor  union. 

(4)  If  both  husband  and  wife  are  eligible,  each  can 
make  contributions  to  his  or  her  own  individual  re- 
tirement account. 

Senate  amendment. —  577 

(1)  An  individual  who  was  not  a  participant  in  a  (A-193) 
qualified  plan,  a  section  403(b)  annuity,  or  a  govern- 
ment plan,  would  be  permitted  to  deduct  up  to  $1,000 
a  year  (but  not  in  excess  of  earned  income),  or  (where 
the  employer  does  not  contribute)  15  percent  of 
earned  income  up  to  a  maximum  deductible  contribu- 
tion of  $1,500  for  contributions  to  an  individual  re- 
tirement account  or  for  the  purchase  of  an  individual 
retirement  annuity  or  bond. 

(2)  Same  as  the  House  bill. 

(3)  The  individual  retirement  account  may  be  es- 
tablished by  the  individual  or  by  his  employer  (but 
not  by  his  labor  union) . 

(4)  Similar  to  the  House  bill. 


*mTThTe  EE°"le-.!)11l  provisl?n,s  relating  to  employee  savings  for  retirement  are  those  of 
title  II  only.  Title  I  does  not  deal  with  employee  savings  for  retirement. 
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297  2.  Individual  Retirement  Accounts — Requirements 

(A-198)  House  bill. —  (1)  Under  the  bill,  an  individual  re- 

tirement account  is  to  be  a  domestic  trust  (or  custo- 
dial account)  created  or  organized  under  a  written 
instrument  for  the  exclusive  benefit  of  an  individual 
or  his  beneficiaries.  Banks  may  be  trustees.  In  addi- 
tion other  persons  may  serve  as  trustees  if  they  satisfy 
the  Internal  Revenue  Service  that  the  trust  will  be 
administered  in  accordance  with  law. 

(2)  The  governing  instrument  is  to  provide  that  the 
trustee  will  not  accept  more  than  $1,500  per  year  on 
behalf  of  any  individual  (except  in  the  case  of  roll- 
overs), and  the  individual's  interest  in  the  account 
must  be  nonforfeitable,  without  exception. 

(3)  The  balance  in  an  individual  retirement  ac- 
count may  generally  be  invested  in  any  assets  that  are 
acceptable  investments  for  a  qualified  plan,  but  the 
assets  are  not  to  be  commingled  with  other  property 
except  in  a  common  trust  fund. 

(4)  No  assets  of  the  account  may  be  invested  in  life 
insurance  contracts  (however,  contributions  may  be 
invested  in  annuity  contracts  issued  by  life  insurance 
companies) . 

(5)  The  trust  instrument  also  is  to  provide  that  the 
entire  interest  of  a  participant  will  be  distributed  by 
the  end  of  the  year  in  which  he  reaches  age  70^2  or 
that  distribution  will  begin  by  that  time  and  continue 
at  least  ratably  over  his  lifetime  (or  the  lives  of  the 
participant  and  his  spouse). 

308,314  (6)  The  bill  provides  that  the  trustee  of  an  indi- 

(A-217)  vidual  retirement  account  (or  issuer  of  a  retirement 

annuity)  is  to  report  annually  to  the  Secretary  of  the 
Treasury  regarding  contributions  to  the  account  or 
annuity  and  such  other  matters  as  may  be  prescribed 
by  regulations.  A  $10  penalty  is  provided  for  each 
violation  of  the  reporting  requirements,  unless  the  vio- 
lation is  due  to  reasonable  cause. 

Senate  amendment. — Many  of  the  requirements  of 
the  Senate  amendment  with  respect  to  the  individual 
retirement  accounts  are  quite  similar  to  those  of  the 
House  bill ;  however,  there  are  some  differences  in  the 
approach  of  the  two  bills  with  respect  to  specific  points 
above,  as  follows : 
581  (2)  Under  the  governing  instrument,  contributions 

(A-198)  to  the  account  cannot  exceed  amounts  that  are  deduct- 

ible under  the  retirement  savings  deduction. 
589  (4)  The  amendment  does  not  prohibit  investment  of 

(A-209)  the  assets  in  a  life  insurance  contract.  However,  any 

contribution  to  the  account,  or  any  income  of  the  ac- 
count which  is  applied  to  the  purchase  of  life  insur- 
ance protection  under  any  retirement  income,  endow- 
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ment,  or  other  life  insurance  contract  will  constitute 
income  to  the  individual. 

(6)  With  respect  to  reporting,  the  amendment  pro-      586,  644 
vides  generally  that  an  individual  retirement  account      (A-217) 
is  to  be  subject  to  the  provisions  relating  to  returns 
by  exempt  organizations  (sec.  6033)  and  fiduciary  re- 
turns required  to  be  filed  in  connection  with  certain 
trusts,  annuity  and  bond  purchase  plans  (sec.  6047). 

3.  Individual  Retirement  Annuities — Requirements  qqq 

House  bill. —  (1)  Under  the  bill,  retirement  savings  (A-202) 

may  also  be  invested  in  annuity  contracts,  called  in- 
dividual retirement  annuities. 

(2)  This  is  to  be  an  individual  annuity  contract  that 
is  issued  by  an  insurance  company  in  the  name  of  the 
participant,  and  the  participant's  rights  in  the  con- 
tract are  to  be  nonforfeitable. 

(3)  The  annual  premium  is  not  to  exceed  $1,500. 

(4)  The  contract  is  to  be  nontransferable  and  is  not 
to  be  used  as  security  for  a  loan. 

(5)  The  prohibitions  on  life  insurance  elements  and 
requirement  of  distribution  by  age  70^  are  essen- 
tially the  same  as  apply  to  individual  retirements 
accounts.  5§q 

Senate  amendment. — Under  the  Senate  amendment,  (A-198) 

the  requirements  for  a  retirement  annuity  are  the  same 
as  those  for  an  individual  retirement  account,  and  gen- 
erally these  requirements  are  similar  to  those  of  the 
House  bill.  However,  as  a  matter  of  form,  under  the 
Senate  amendment  an  annuity  contract  is  one  per- 
mitted type  of  investment  under  an  individual  retire- 
ment account. 

There  is  no  prohibition  against  the  use  of  a  life  587,  589 

insurance  contract  and  no  prohibition  against  using  (A-209, 

the  contract  as  security  for  a  loan.  In  either  of  these  A-211) 

events,  the  individual  is  to  be  treated  as  having  in- 
come to  the  extent  of  the  premiums  applied  toward 
life  insurance  protection,  or  the  portion  of  the  annuity 
contract  pledged  as  security. 

4..  Employer-  and  Union-Sponsored  Accounts 

House  bill. —  (1)  Employers  and  labor  unions  are  to  301 

be  able  to  establish  individual  retirement  accounts  for         (A-203) 
their  members.  In  this  case,  the  same  rules  that  govern 
individual  retirement  accounts  generally  are  to  apply 
to  employer  or  union-established  accounts. 

(2)  An  employer  or  union  may  establish  a  single  in- 
dividual retirement  account  trust  for  a  number  of  em- 
ployees or  members.  The  assets  of  the  trust  may  be 
commingled  for  investment  purposes.  However,  the 
trust  must  provide  a  separate  accounting  for  each  in- 
dividual participant's  interest  in  the  trust.  These  trusts 
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are  subject  to  the  rule  (applicable  under  present  law 
to  qualified  plans)  that  the  assets  are  to  be  held  ex- 
clusively for  the  benefit  of  the  participants  or  their 
beneficiaries. 

(3)  Regardless  of  whether  the  contributions  are 
made  by  the  employer  or  the  employee,  these  amounts 
constitute  income  to  the  employee  (which  may,  how- 
ever, be  deductible,  if  the  requirements  of  the  bill  are 
met) .  This  means  the  amounts  are  subject  to  FICA  and 
FUTA  taxes,  but  are  not  subject  to  withholding  if  it 
is  reasonable  for  the  employer  to  believe  that  the  em- 
ployee will  be  entitled  to  receive  a  deduction  for  the 
contribution. 

581,  584  Senate  amendment. — (1)   The  Senate  amendment 

(A-198,  does  not  contain  a  provision  allowing  the  establish- 

A-204)  ment  of  union-sponsored  retirement  accounts. 

(2)  Employers  are  permitted  to  establish  individ- 
ual retirement  accounts  for  their  employees,  and  the 
assets  of  these  accounts  may  be  commingled  for  in- 
vestment purposes. 

(3)  Amounts  contributed  by  the  employer  are  tax 
excludable  to  the  employee  and  are  not  to  be  subject 
to  FICA  and  FUTA  taxes. 

(4)  If  the  employer  contributes  to  the  account,  the 
maximum  contribution  is  limited  to  $1,000  a  vear. 

(5)  Separate  records  must  be  maintained  for  em- 
ployer and  employee  contributions,  but  the  interest  of 
the  employee  in  all  contributions  must  be  nonforfeit- 
able. 

(6)  Apart  from  these  rules,  employer-sponsored  re- 
tirement accounts  are  subject  to  the  same  rules  which 
apply  under  the  Senate  amendment  to  all  other  re- 
tirement accounts. 

5.  Taxation  of  Distributions — In  General 
302  House  bill. —  (1)  Generally,  the  proceeds  from  an 

(A-206)  individual  retirement  account  (individual  retirement 

annuity  and  qualified  retirement  bond)  are  to  be  fully 
taxable  to  the  individual  when  distributed. 

(2)  The  amounts  distributed  from  a  retirement 
account,  etc.,  are  not  to  be  eligible  for  capital  gains 
treatment,  and  the  special  averaging  rules  applicable 
to  lump-sum  distributions  (under  sec.  72)  also  are  not 
to  be  available. 

(3)  However,  the  individual  is  permitted  to  use  the 
general  averaging  rules  (sec.  1301). 

(4)  For  purposes  of  the  estate  and  gift  taxes,  the 
amounts  in  individual  retirement  accounts,  etc.,  are  not 
to  be  excluded  from  tax  (sees.  2039(c)  and  2517). 

587  Senate   amendment. — In   general,   the   rules   with 

(A-206)  respect  to  taxation  of  distributions  are  the  same. 
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6.  Premature  Distributions,  etc. 

House  bill. —  (1)  In  the  event  of  a  premature  distri-  307 

bution  (or  deemed  distribution)  from  the  account,  be-      (A-213) 
fore  the  individual  reaches  age  59y2,  the  individual's 
income  tax  is  to  be  increased  by  10  percent  of  the  total 
amount  of  the  distribution  that  is  included  in  his  gross 
income  for  the  taxable  year. 

(2)  The  tax  on  premature  distributions  is  not  to 
apply  in  the  case  of  distributions  because  of  death  or 
disability,  or  to  distributions  of  excess  contribu- 
tions made  within  the  time  for  filing  the  individual's 
tax  return  for  the  year  in  which  the  excess  contri- 
butions occur. 

(3)  If  an  individual  borrows  money  from  an  in- 
dividual retirement  account,  this  would  generally  con- 
stitute a  prohibited  transaction,  the  entire  account 
would  then  be  disqualified,  and  the  participant  is 
then  to  be  taxed  as  if  he  had  received  a  distribution 
of  the  fair  market  value  of  all  the  assets  in  his  ac- 
count. On  the  other  hand,  if  he  borrows  money,  using 
his  interest  in  the  account  as  security,  the  portion 
used  as  security  is  to  be  treated  as  a  distribution  from 
the  account  to  the  individual. 

(4)  In  the  case  of  individual  retirement  annuities 
the  bill  prohibits  the  owner  of  the  contract  from  bor- 
rowing money  from  the  insurance  company  issuing 
the  contract,  or  otherwise  using  the  contract  as  secur- 
ity for  a  loan.  If  borrowing  does  occur,  the  contract  is 
to  lose  its  qualification  as  an  individual  retirement 
annuity,  and  the  individual  is  to  include  in  income 
for  that  year  the  fair  market  value  of  the  contract 
(determined  as  of  the  first  day  of  that  year).  If  the 
annuity  contract  is  sold,  exchanged,  or  hypothecated, 
the  same  consequences  are  to  occur. 

Senate  amendment. —  (1)  The  additional  income  tax      587,  589 
on  premature  distributions  is  30  percent  of  the  dis-      (A-213) 
tribution  (rather  than  10  percent,  as  under  the  House 
bill). 

(2)  The  penalty  is  not  imposed  in  the  event  of 
distributions  on  account  of  death  or  disability.  Also 
the  tax  is  not  imposed  on  any  refund  of  excess  con- 
tributions which  were  not  willfully  made  (whereas 
the  House  bill  allows  a  tax-free  refund  only  if  the 
refund  occurs  before  the  due  date  for  filing  the  rele- 
vant tax  return). 

(3)  If  an  individual  borrows  money,  pledging  his  590 
interest  in  the  account  or  annuity  as  security,  the  por-      (A-209) 
tion  pledged  as  security  is  to  be  treated  as  a  distribu- 
tion from  the  retirement  account  to  the  individual. 

Also,  any  contribution  to  an  individual  retirement 
account,  or  any  income  of  the  account,  applied  to  the 
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purchase  of  life  insurance  protection  under  any  re- 
tirement income,  endowment  or  other  life  insurance 
contract  also  will  constitute  income  to  the  individual. 
These  transactions  would  not  disqualify  the  account, 
but  distributions  in  the  form  of  borrowing  prior  to 
age  59y2  would  be  subject  to  the  30-percent  penalty 
tax. 

(4)  No  comparable  provision. 

7.  Taxation  of  Individual  Retirement  Accounts,  etc. 
304         House  bill. —  (1)  Generally  an  individual  retirement 
(A-210)      account  is  to  be  exempt  from  Federal  tax. 

(2)  The  unrelated  business  income  of  the  account,  if 
any,  is  to  be  subject  to  tax  under  section  51 1. 

(3)  The  bill  also  applies  the  existing  prohibited 
transaction  rules  (sec.  508(b)  and  sec.  503(g))  to  in- 
dividual retirement  accounts. 

(4)  However,  in  the  case  of  a  union  or  employer- 
sponsored  account,  where  there  is  an  individual  retire- 
ment account  trust  covering  more  than  one  employee, 
only  the  employee  who  engages  in  the  prohibited  trans- 
action will  be  penalized  (i.e.,  only  his  account  will  be 
disqualified). 

(5)  If  the  employer  is  the  party  engaging  in  a  pro- 
hibited transaction,  the  participants  are  not  penalized 
under  the  bill,  but  the  employer  is  to  lose  all  deductions 
for  compensation  to  the  extent  of  the  contributions  to 
the  retirement  account  in  his  taxable  year  in  which  the 
prohibited  transaction  occurs,  and  for  all  prior  open 
years. 

Senate  amendment. —  (1),  (2)  Same  as  House  bill. 

(3),  (4),  and  (5)  The  accounts  would  also  be  sub- 
ject to  the  Senate  amendment  rules  with  respect  to 
fiduciary  responsibility  (which  differ  substantially 
from  the  rules  of  present  law  with  respect  to  prohibited 
transactions).  A  party  in  interest  who  participates  in  a 
violation  of  these  rules  is  to  be  subject  to  an  excise 
tax. 

311  8.  Excess  Contributions 

(A-222)  House  bill. —  (1)  In  general,  no  contributions  in  ex- 

cess of  the  deductible  limits  may  be  made  to  an  in- 
dividual retirement  account,  etc. 

(2)  Where  such  contributions  do  occur  (through  in- 
advertence or  otherwise)  a  retirement  savings  deduc- 
tion is  not  allowed  for  the  excess. 

(3)  If  excess  contribution,  plus  earnings  on  the  ex- 
cess, are  distributed  to  the  individual  no  later  than  the 
time  for  tiling  the  employee's  tax  return  for  the  year 
in  question,  the  excess  contribution  is  not  taxable  (see 
point  (4) )  but  the  earnings,  if  any,  are  taxable  to  the 
participant. 
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(4)  If  a  timely  distribution  of  the  excess  contribu- 
tion is  not  made,  a  nondeductible  excise  tax  equal  to  6 
percent  of  the  excess  contributions  is  imposed  for  that 
year,  and  each  successive  year  so  long  as  there  is  an 
excess.  The  tax  is  payable  by  the  individual  on  whose 
behalf  the  excess  contribution  was  made. 

(5)  The  individual  may  withdraw  the  excess  con- 
tribution after  the  due  date  for  filing  his  return,  and 
eliminate  the  6  percent  excise  tax  for  future  years. 
However,  the  withdrawn  amounts  will  be  subject  to 
tax  (since  the  individual's  basis  in  the  account  is 
always  zero)  and  will  also  be  subject  to  a  10  percent 
additional  tax  if  the  withdrawal  constitutes  a  pre- 
mature distribution  (before  age  59i/£). 

(6)  No  retirement  savings  deduction  is  to  be  allowed         296 

for  contributions  made  during  or  after  the  year  in  (A-196) 

which  the  individual  attains  age  70y2,  and  all  such 
contributions  are  to  be  treated  as  excess  contributions. 

Senate  amendment. —  (1),  (2)  Similar  to  the  House  584 

bill.  (A-222) 

(3)  Excess  contributions  which  are  not  made  will- 
fully are  to  be  refunded  to  the  individual  (with  earn- 
ings) within  six  months  after  notice  of  the  excess 
contribution  is  sent  by  the  Internal  Revenue  Service. 

(4)  If  the  excess  contributions  arc  not  repaid,  the 
account  is  to  be  disqualified  for  that  year  and  all  future 
years.  In  this  case,  the  balance  in  the  account  would 
generally  constitute  income  to  the  individual. 

(5)  If  it  is  found  that  the  excess  contributions  are 
made  willfully,  the  taxpayer's  interest  in  all  individual 
retirement,  accounts  is  to  be  distributed  to  him  and  he 
is  not  to  be  permitted  to  establish  another  retirement 
account  for  a  period  of  five  vears. 

(6)  Similar  to  the  House  bill.2 

9.  Excise  Tax  on  Excess  Accumulations  313 

House  bill. — After  the  participant  has  attained  age  (A-224) 
70V£,  an  excise  tax  of  50  percent  is  imposed  on  the 
amount,  if  any,  by  which  the  amount  of  the  distribu- 
tions from  the  account  failed  to  equal  the  minimum 
distribution  (as  determined  under  regulations)  re- 
quired for  the  year  in  order  to  satisfy  the  age  70^ 
payout  requirements. 

Senate  amendment. — After  age  70*4,  an  excise  tax     592 
of  10  percent  a  year  is  imposed  on  that  proportion  of      (A-224) 
an  individual's  account  (valued  as  of  the  beginning 
of  the  taxable  year)  which  equals  the  ratio  between 
the  amount  which  was  required  to  be  distributed  dur- 

2  Generally,  nn  Individual  would  be  permitted  to  receive  a  deduction  for  contributions 
to  only  one  individual  retirement  account  in  any  one  taxable  year,  except  wbere  the  em- 
ployee enters  or  leaves  employment  during  the  year  with  an  employer  who  contributes 
to  his  individual  retirement  account. 
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ing  the  year,  and  the  amount  which  was  actually 
distributed.3 

10.  Tax-free  Rollovers 
House  bill. — 
302,317  (1)  Money  or  property  may  be  distributed  from  a 

(A-206,  tax-qualified  plan  or  from  an  individual  retirement 

A-231)  account  to  the  plan  participant,  on  a  tax-free  basis,  if 

this  same  money  or  property  is  reinvested  by  the  par- 
ticipant within  60  days  in  a  qualifying  individual  re- 
tirement account. 

(2)  In  the  case  of  distributions  from  a  qualified 
plan,  the  distribution  must  occur  on  account  of  the 
individual's  separation  from  service  and  within  one 
taxable  year  to  qualify  for  this  treatment.  Addition- 
ally, the  participant  must  receive  his  entire  interest  in 
the  plan. 

(3)  Also,  in  the  case  of  distributions  from  a  qualified 
plan,  the  amount  contributed  to  the  individual  retire- 
ment amount  is  to  be  the  amount  received,  less  the 
amount  contributed  to  the  plan  by  the  individual  as 
an  employee  contribution. 

(4)  Tax-free  rollovers  between  individual  retire- 
ment accounts  may  occur  only  once  every  three  years. 

435,591  Senate  amendment. — The  provisions  of  the  Senate 

( A-206,  amendment  are  as  follows : 

A-231)  (1)  Substantially  the  same  as  the  House  bill.  In  ad- 

dition, however,  reinvestments  may  be  made  on  a  tax- 
free  basis  in  another  qualified  plan  or  in  the  central 
portability  fund.  Furthermore,  amounts  equal  to  the 
employee's  own  voluntary  nondeductible  contributions 
to  the  plan  need  not  be  reinvested. 

(2)  Substantially  the  same  as  the  House  bill.  How- 
ever, the  tax-free  rollover  is  available  only  with  respect 
to  complete  distributions  from  a  plan  that  occur  with- 
in 12  months  after  termination  of  employment. 

(3)  Amounts  equal  to  the  employee's  own  voluntary, 
nondeductible  contributions  to  the  plan  may  be  rein- 
vested, but  need  not  be  so. 

(4)  Same  as  the  House  bill. 

//.  Qualified  Retirement  Bonds 
309  House  bill. —  (1)  Deductible  employee  savings  may 

(A-218)  also  be  invested  in  a  special  retirement  bond  to  be 

issued  by  the  Federal  Government.  The  bonds  are  to  be 
issued  under  the  Second  Liberty  Bond  Act  and  are 
to  provide  for  the  accumulation  of  interest  until  the 
time  of  redemption. 

•For  example.  If  an  account  had  a  value  of  $1,000.  and  $100  was  required  to  be  dis- 
tributed in  order  to  satisfy  the  ap:e  70%  payout  requirements,  and  $10  was  distributed,  tlie 
penalty  tax  would  equal  $90  (90/100ths.  or  00  percent  of  the  required  distribution  was 
not  made  :  90  percent  of  $1,000  equals  $900  and  10  percent  of  this  amount  equals  the 
penalty  tax — $90).  By  contrast,  under  the  House  bill,  a  tax  of  $45  would  be  pavable  ($100 
required  distributions  minus  $10  of  actual  distributions  equals  $90,  and  50  percent  of  this 
amount  is  $45). 
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(2)  The  bonds  are  to  be  issued  in  the  name  of  the 
individual  on  whose  behalf  they  are  purchased,  and 
cannot  be  transferred  or  pledged  under  any  circum- 
stances (except  in  the  event  of  death  or  incompetency) . 

(3)  The  bonds  generally  may  be  cashed  only  after 
the  individual  has  reached  the  age  of  59^2  years,  or  if 
he  becomes  disabled. 

(4)  However,  the  bond  may  be  redeemed  within  12 
months  of  its  purchase  without  penalty  (and  with- 
out payment  of  interest)  and  in  this  case  the  individ- 
ual is  not  entitled  to  a  deduction  for  the  contribution. 

(5)  The  bonds  are  to  cease  to  bear  interest  when  the 
individual  reaches  age  70^  and  the  individual  is  also 
required  to  take  any  of  the  bonds  he  is  still  holding 
into  income  even  if  he  does  not  cash  them  in. 

(6)  If  the  owner  dies,  the  bonds  cease  to  bear  in- 
terest five  years  after  his  death. 

(7)  When  the  bonds  are  redeemed,  the  full  pro-        595 
ceeds  of  the  bonds  (including  interest)  constitutes  in-         (A-218) 
come  to  the  individual  (except  when  the  bond  is  re- 
deemed within  12  months  of  its  purchase) . 

(8)  However,  this  income  could  be  treated  under 
the  general  averaging  provisions  of  the  tax  law  (sec 
1301). 

Senate  amendment. — The  provisions  are  essentially 
the  same. 

12.  Other  Rules 

House  bill. —  (1)  The  House  bill  provides  that  the  315 

proceeds  of  individual  retirement  accounts,  annuities  (A-227) 

and  bonds  are  to  constitute  retirement  income  for  pur- 
poses of  the  retirement  income  credit. 

Senate  amendment. —  (1)  Similar  to  the  House  bill.         599 

(2)  Also,  the  amendment  provides  that  contribu-  (A-227) 
tions  to  a  retirement  account  may  not  be  used  to  create          638 

or  increase  a  net  operating  loss.  ( A-234) 

(3)  If  a  retirement  account  or  annuity  is  trans-  586 
ferred  pursuant  to  a  divorce  settlement,  the  transfer  (A-216) 
is  not  to  be  taxable  under  the  amendment. 

13.  Effective  Dates 

House  bill. — The  deduction  for  retirement  savings  321 

is  to  be  available  for  taxable  years  beginning  after  (A-236) 

December  31,  1973. 

Senate  amendment. — Same  as  the  House  bill. 
B.  Salaiy  Reduction  Plans  and  Other  Matters  602 

1.  Salary  Reduction  Plans  and  Cash  and  Deferred  (A-236) 

Profit-Sharing  Plans 

Present  law. — Generally,  under  present  law,  an 
employee  is  not  allowed  to  deduct  amounts  which  he 
contributes  from  his  own  funds  to  a  retirement  plan. 
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While  an  employer's  qualified  plan  may  allow  employ- 
ees to  contribute  their  own  funds  to  the  plan,  no  deduc- 
tion is  allowed  for  these  contributions.  However,  the 
income  earned  on  employee  contributions  to  an 
employer's  qualified  plan  is  not  taxed  until  it  is 
distributed. 

In  the  case  of  a  salary  reduction  plan  or  a  cash  or 
deferred  profit-sharing  plan,  however,  the  Internal 
Revenue  Service  has  permitted  employees  to  exclude 
from  income  amounts  contributed  by  their  employ- 
ers to  the  plan,  even  where  the  source  of  these  amounts 
is  the  employees'  agreement  to  take  salary  or  bonus 
reductions  or  forgo  salary  increases.  In  the  case  of 
a  cash  or  deferred  profit-sharing  plan,  the  employee 
generally  has  the  election  to  take  a  bonus  currently 
in  cash  or  have  it  deferred  by  payment  into  the  plan. 
In  the  case  of  a  salary  reduction  plan,  the  employee 
generally  agrees  with  his  employer  to  reduce  his  sal- 
ary or  forgo  a  salary  increase  which  is  contributed 
into  a  pension  plan  for  his  benefit.  In  either  case,  if 
the  plan  met  certain  nondiscrimination  requirements, 
the  Internal  Revenue  Service  in  the  past  had  taken 
the  position  that,  under  certain  circumstances,  the 
payment  into  the  plan  would  be  treated  as  an  employer 
contribution,  not  taxable  to  the  employee  until  bene- 
fits were  received  from  the  plan.  The  maximum  amount 
that  could  be  so  treated  under  a  salary  reduction  plan 
generally  was  6  percent  of  compensation.4 

On  December  6,  1972,  the  Service  issued  proposed 
regulations  (37  Fed.  Reg.  25938)  which  would  change 
this  result  in  the  case  of  qualified  pension  plans  by 
providing  that  amounts  contributed  to  such  a  plan 
in  return  for  a  reduction  in  the  employee's  basic  or 
regular  compensation,  or  in  lieu  of  an  increase  in 
such  compensation,  will  be  considered  to  have  been 
contributed  by  the  employee  and  consequently  will 
be  taxable  income  to  the  employee. 

The  proposed  regulations  would  not  affect  the  tax 
treatment  of  contributions  to  certain  qualified  profit- 
sharing  plans,  where  the  contributed  amounts  could 
be  received  as  a  bonus ;  however,  it  was  indicated  that 
there  would  be  reconsideration  of  the  rulings  per- 
mitting exclusion  of  such  profit-sharing  contributions: 
(Rev.  Rul.  56-497, 1956-2  C.B.  284;  Rev.  Rul.  63-180, 
1963-2  C.B.  189;  Rev.  Rul.  68-89,  1968-1  C.B.  402.) 
Public  hearings  have  been  held  on  these  proposed  reg- 


*  In  the  case  of  employees  of  tax-exempt  charitable,  educational,  religious,  etc.,  organiza- 
tions and  employees  of  public  educational  institutions,  a  specific  statutory  provision  pro- 
vides for  employer  contributions  of  up  to  20  percent  of  compensation,  times  years  of  service, 
reduced  bv  amounts  previously  contributed  by  the  employer  for  annuity  contracts  on  a  tax 
excluded  basis  to  the  employees  (sec.  403(b)).  The  regulations  under  the  statute  allow  the 
employer  contributions  to  be  made  under  these  salary  reduction  plans.  Antidiscrimination 
provisions  that  apply  generally  to  qualified  plans  do  not  apply  to  those  tax  sheltered  annui- 
ties. Neither  the  bill  nor  the  amendment  affect  the  tax  treatment  of  these  contributions 
(although  limits  are  applied  to  them  under  the  House  bill). 
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uiations  but  regulations  in  final  form  have  not  yet  been 
issued. 

House  bill. —  ( 1 )  Under  the  House  bill,  the  proposed         350 
Treasury  regulations  with  respect  to  salary  reduction         (A-280) 
plans  are  to  be  withdrawn. 

(2)  No  proposed  regulations  are  to  be  issued  in  this 
area  before  January  1, 1975. 

(3)  At  that  point,  if  Congress  has  not  acted,  Treas- 
ury may,  at  its  discretion,  issue  a  new  set  of  proposed 
regulations,  which  may  or  may  not  be  similar  to  the 
regulations  which  are  to  be  withdrawn.  However,  if 
regulations  are  issued,  they  may  not  become  final  prior 
to  March  16,  1975,  and  may  not  be  retroactive  for  in- 
come tax  purposes  prior  to  January  1  of  that  year. 

(4)  Until  new  regulations  are  issued  in  final  form, 
the  law  is  to  be  administered  in  accordance  with  the 
legal  principles  which  were  applied  before  January  1, 
1972. 

(5)  Cash  or  deferred  profit-sharing  plans  are  to  be 
treated  in  a  similar  manner.  During  the  period  until 
new  regulations  are  issued  in  final  form,  the  qualified 
status  and  the  tax  treatment  of  contributions  to  such 
plan  is  to  be  governed  in  accordance  with  the  prin- 
ciples set  forth  in  existing  revenue  rulings.  However, 
if  Congress  does  not  act,  Treasury  may  change  its 
pre-1972  positions  on  the  law  in  this  area  by  regula- 
tions, so  long  as  such  changes  do  not  become  final 
before  March  16,  1975,  and  are  not  retroactive  prior 
to  January  1, 1975. 

(6)  For  purposes  of  the  social  security  taxes  and 
the  Federal  withholding  taxes,  the  regulations  are  not 
to  be  retroactive. 

(7)  So-called  "cafeteria  plans",  under  which  the  em- 
ployee may  have  a  choice  between  cash  and  certain 
fringe  benefits,  some  of  which  may  be  nontaxable,  are 
also  to  be  governed  under  pre-1972  principles  during 
this  period. 

Senate  amendment. — Contributions  made  after  De-  539 

cember  31,  1973,  to  a  qualified  plan  in  return  for  a  (A-280) 

reduction  in  the  employee's  compensation  or  bonus, 
or  in  lieu  of  an  increase  in  such  compensation  or 
bonus,  would  be  treated  for  Federal  tax  purposes  as 
nonexcludible  employee  contributions  to  the  plan. 

2.  Amounts  Designated  as  Employee  Contributions 

House  bill. — (1)   To  clarify  present  law,  the  bill  220 

provides  that  amounts  contributed  to  a  qualified  plan  (A-83) 

after  the  date  of  enactment  are  to  be  treated  as  em- 
ployee contributions  if  they  are  designated  as  employee 
contributions  under  the  plan. 

(2)  This  rule  would  not  apply  to  government 
"pick-up"  plans,  however,  where  the  contribution  is 
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paid  by  the  government,  with  no  withholding  from 
the  employee's  salary,  and  these  amounts  would  be 
treated  as  employer  contributions,  no  matter  how 
designated  under  the  plan. 

639  Senate  amendment. —  (1)  The  rule  is  the  same  as  to 

(A-83)  designated  contributions  (except  that  the  rule  applies 

to  taxable  years  beginning  after  December  31,  1973). 

(2)   There  is  no  rule  providing  an  exception  for 

government  pick-up  plans. 

3.  Integration  With  Social  Security 

House  bill. — As  discussed  above,  title  I  and  title  II 
of  the  House  bill  provide  that  plans  may  not  use  in- 
creases in  social  security  benefit  levels  to  decrease  plan 
benefits  in  the  case  of  retirees,  or  individuals  who  sep- 
arate from  service  prior  to  retirement.  (See  Part  One, 
Vesting,  item  20.)  In  addition,  the  Ways  and  Means 
Committee  report  (page  29)  proposes  a  study,  by  the 
committee,  of  the  issues  involved  in  the  integration 
of  private  pension  plans  with  the  social  security  sys- 
tem and  directed  that  no  further  integration  of  social 
security  and  pension  benefits  should  be  allowed  by  the 
Internal  Revenue  Service,  at  least  until  June  30,  1975. 

Senate  amendment. — No  comparable  provision. 

LUMP-SUM  DISTRIBUTIONS 

1.  Post-1973  Portion — Ordinary  Income — Averaging  ; 
Pre-1974  Portion — Long-Tei-m  Capital  Gains 

House  bill.1 — 

344  (1)  A  lump-sum  distribution  attributable  to  post- 

(A-273)  1973  plan  participation  is  to  be  taxable  as  ordinary 

338  income — 

(A-267)  (a)  without  regard  to  the  taxpayer's  other  income 

338  (i.e.  in  a  "separate  basket") ; 

(A-267)  (b)   averaged  over  10  years ;  and 

338  (c)  the  tax  is  to  be  computed  using  the  tax  sched- 

( A-267)  ule  for  unmarried  individuals  (whether  or  not  the 

346  taxpayer  is  married ) . 

(A-275)  (2)  That  portion  of  the  lump-sum  distribution  that 

is  attributable  to  pre-1974  participation  in  the  plan 
is  to  be  taxed  as  long-term  capital  gain. 

344  (3)  Where  the  participant  has  service  both  before 

(A-273)  1974  and  after  1973,  then  the  amount  attributable  to 

the  post-1973  service  is  the  total  taxable  distribution 
times  a  fraction,  the  numerator  of  which  is  calendar 
years  of  active  participation  after  1973  and  the  denom- 
inator of  which  is  total  years  of  active  participation. 

617,619  Senate  amendment. — The  Senate  amendment  is  es- 

( A-267,  sentially  the  same,  except  that  the  averaging  is  over  15 

A-275)  years. 


*The  House  bill  provisions  on  lump-sum  distributions  are  those  of  title  II  only.  Title 
does  not  deal  with  lump-sum  distributions. 
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0.  Definition  of  Lump-Sum  Distribution 

House  bill—  %!    „  , 

(A— 270) 

(1)  The  bill  amends  present  law  to  permit  a  lump-      v  ' 

sum  distribution  to  be  made  to  a  common-law  employee 
after  he  attains  age  59i£,  even  though  he  has  not  left 
his  employment.  (Under  present  law,  the  age  59y2  rule 
applies  only  to  self-employed  persons.) 

(2)  The  entire  balance  of  the  employee's  account      343 

in  the  plan  must  be  distributed  in  order  for  the  dis-      (A-272) 
tribution  to  receive  lump-sum  treatment.  For  this 
purpose, 

(a)  all  trusts  which  are  part  of  a  plan  are 
to  be  treated  as  a  single  trust,  and 

(b)  all  plans  of  a  given  kind  (i.e.,  all  pension 
plans  or  all  profit-sharing  plans  or  all  stock 
bonus  plans)  maintained  by  the  employer  are  to 
be  treated  as  a  single  plan. 

(Under  present  law,  a  distribution  generally  is 
treated  as  a  lump-sum  distribution  if  it  clears  the 
employee's  balance  in  a  single  trust,  even  though  there 
are  other  trusts  in  that  plan  and  even  though  that  em- 
ployee is  in  several  plans  maintained  by  the  same 
employer.) 

Senate  amendment. — No  comparable  provisions. 
3.  Multiple  Lump-Sum  Distributions  in  One  Taxable 
Year 

House  bill. — A  taxpayer  who  wishes  to  use  the  spe-     342 
cial  averaging  and  capital  gains  treatment  described      (A-271) 
above  for  one  lump-sum  distribution,  must  use  that 
treatment  for  the  aggregate  of  the  lump-sum  distribu- 
tions be  receives  in  that  taxable  year. 

Senate  amendment. — No  comparable  provision,  but 
the  intent  is  the  same. 

4-  Aggregation  of  Distributions  over  6  Years.  339 

House  bill.-   '  (A-868) 

(1)  In  determining  the  correct  tax  brackets  on  the 
lump-sum  distributions  to  a  recipient  during  the  cur- 
rent taxable  year,  all  lump-sum  distributions  to  that 
recipient  during  the  5  prior  taxable  years  are  to  be 
aggregated. 

(2)  For  this  purpose,  only  distributions  in  taxable 
years  after  1973  are  to  be  taken  into  account. 

Senate  amendment. — The  Senate  amendment  is  sub-     gjg 
stantially  the  same  as  the  House  bill  except  that  the      (A-268) 
Senate  amendment  does  not  restrict  the  aggregation 
requirement  to  distributions  in  post-1973  taxable  years. 

5.  Treatment  of  Distributions  of  Annuity  Contracts 

House  bill. — 

( 1 )  Although  a  distributed  annuity  contract  itself  is     342 
not  taxable,  the  value  of  the  annuity  contract  is  to  be     (A-271) 
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included  in  the  aggregation  computation  in  order  to 
determine  the  tax  rate  on  a  taxable  lump-sum  distribu- 
tion. 
342  (2)   For  purposes  of  the  aggregation  computation, 

(A-269)  the  value  of  the  annuity  contract  is  to  be  its  fair 

market  value. 

619  Senate  amendment. — The  Senate  amendment  is  es- 

( A-269)  sentially  the  same,  except  that  the  value  of  the  annuity 

contract  to  be  taken  into  account  is  the  cash  surrender 
value  of  the  contract  on  the  date  of  distribution. 

6.  Number  of  Elections 

340  House  bill. — The  special  averaging  treatment  may 

(A-271)  be  elected  freely  until  the  employee  reaches  age  59^, 

after  which  only  one  election  may  be  made  with  re- 
spect to  that  employee. 

Senate  amendment. — The  Senate  amendment  does 
not  have  an  election  procedure.  As  a  result,  it  makes  the 
above-described  special  averaging  and  capital  gains 
treatment  mandatory  for  lump-sum  distributions  and 
does  not  limit  the  number  of  times  this  special  treat- 
ment may  be  used. 

7.  Distributions  to  Trusts 

342  House  bill. —  (1)  A  trust  may  elect  the  special  aver- 

( A-271)  aging  and  capital  gains  treatment  only  if  (1)  the  use 

of  the  trust  does  not  affect  the  includibility  of  the  dis- 
tribution in  the  employee's  gross  estate,  and  (2)  the 
trust  is  the  sole  recipient  of  the  entire  balance  to  the 
credit  of  the  employee. 
340  (2)  In  general,  an  employee  must  be  regarded  as  the 

(A-269)  recipient,  for  purposes  of  the  requirement  of  aggrega- 

tion of  all  lump-sum  distributions  in  a  period  of  six 
taxable  years,  even  if  he  or  she  causes  the  distribution 
to  be  made  to  a  trust,  if  the  employee  retains  such  an 
interest  in  the  trust  as  would  require  his  taxation  as  the 
substantial  owner  of  the  trust  under  the  present  tax 
rules,  even  if  the  grantor  of  the  trust  is  technically  the 
employer  or  the  plan. 

Senate  amendment. — No  comparable  provisions. 

8.  Lump-Sum  Distributions  to  the  Self -Employed 
344                         House  bill. — The   same   10-year   ordinary   income 
(A-273)             averaging  may  be  elected  for  distributions  on  account 

of  plan  participation  by  self-employed  persons  as  may 
be  elected  on  account  of  the  participation  of  regular 
employees.  (Under  present  law,  lump-sum  distribu- 
tions to  self-employed  persons  are  taxed  under  special 
5-year  averaging  provisions.) 

Senate  amendment, — No  comparable  provision. 
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9.  Whether  an  Employee  Is  To  Be  Taxed  as  Self- 
Employed 

House  bill. — The  House  bill  provides  much  the         344 
same  averaging  treatment  for  a  lump-sum  distribu-  (A-273) 

tion  to  a  self-employed  individual  as  it  applies  to  a 
regular  employee.  (Accordingly,  it  does  not  contain 
any  provision  declaring  whether  an  individual  who 
lias  participated  in  a  plan  as  both  a  regular  employee 
and  as  a  self-employed  individual  is  to  be  taxed,  upon 
receiving  a  lump-sum  distribution,  as  a  regular  em- 
ployee or  as  self-employed.) 

Senate  amendment. — The  Senate  amendment  pro-  g^g 

vides  that  a  participant  is  to  be  taxed  as  self-employed  ( A-266) 

if  he  was  self-employed  more  than  half  the  years  of 
his  plan  participation. 

ADMINISTRATION  AND  ENFORCEMENT 

1.  Tax  Court  Declaratory  Judgment  Proceedings 

Both  the  House  bill  and  the  Senate  amendment  pro-  273,  554 
vide  a  procedure  for  obtaining  a  declaratory  judgment  ( A-157) 
with  respect  to  the  tax-qualified  status  of  an  employee 
benefit  plan.  Under  both  bills,  jurisdiction  to  issue  such 
declaratory  judgments  is  given  to  the  United  States 
Tax  Court.  The  remedy  is  available  only  if  (1)  the 
Internal  Revenue  Service  has  issued  an  adverse  de- 
termination as  to  the  status  of  the  plan  or  (2)  the  Serv- 
ice has  failed  to  issue  a  determination  but  the  peti- 
tioner has  exhausted  his  administrative  remedies  in 
the  Service. 

House  bill. — 

(1)  The  House  bill  does  not  make  specific  provi- 
sion for  burden  of  proof;  it  is  contemplated  that  such 
matters  will  be  determined  by  the  Tax  Court  under 
its  existing  rule-making  authority. 

(2)  Under  the  House  bill,  the  declaratory  judgment  278 
provisions  are  to  take  effect  on  January  1, 1978.                   (A-164) 

Senate  amendment. — 

(1)  The  Senate  amendment  provides  that  the  bur-  559 
den  of  proof  is  to  be  on  the  petitioner  (the  employer,      (A-163) 
plan  administrator,  or  employee)  as  to  those  grounds 

set  forth  in  the  Internal  Revenue  Service  determina- 
tion ;  the  burden  of  proof  is  to  be  on  the  Service  as  to 
any  other  grounds  that  the  Service  relies  upon  in  the 
court  proceeding  (i.e.,  if  the  Service  does  not  issue  a 
determination,  then  the  Service  is  to  have  the  burden 
of  proof  as  to  every  ground  upon  which  it  relies) . 

(2)  The  Senate  amendment  provides  that  the  Tax  /  a  ?ai\ 
Court  declaratory  judgment  provisions  are  to  take  (A-lb4) 
effect  011  January  1,  1975, 
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2.  Administering  Office  in  Internal  Revenue  Service 
•278.  357  Both  the  House  bill  and  the  Senate  amendment  es- 
(A-165)  tablish  an  Office  of  Employee  Plans  and  Exempt  Or- 
ganizations in  the  Internal  Revenue  Service,  headed  by 
an  Assistant  Commissioner  of  Internal  Revenue,  to  acf- 
minister  the  tax  provisions  with  regard  to  employee 
benefit  plans  and  other  exempt  organizations. 

House  bill. — 

(1)  The  House  bill  does  not  provide  for  the  com- 
pensation schedule  of  this  Internal  Revenue  Service 
office. 
279  (2)  The  House  bill  authorizes  appropriations  for 

( A-168)  this  office  in  the  amounts  of  $20  million  for  fiscal  1974 

and  $70  million  for  each  fiscal  year  thereafter.  The 
House  bill  neither  imposes  nor  earmarks  any  specific 
revenue  source  for  this  authorization  of  appropriation. 
279  (3)  Provisions  regarding  the  new  office  are  to  take 

(A-167)  effect  90  days  after  enactment  of  the  Act. 

Senate  amendment. — 
g-g  (1)  The  Assistant  Commissioner  in  charge  of  this 

(A-165)  office  is  to  be  classified  as  GS-18  and  is  to  be  in  addi- 

tion to  the  number  of  positions  at  that  level  otherwise 
authorized  for  the  Internal  Revenue  Service.  Also,  the 
amendment  authorizes  an  additional  20  positions  in 
the  level  of  GS-16  and  17. 
359,  560  (2)  The  Senate  amendment  authorizes  appropria- 

(A-168)  tions  for  each  of  the  fiscal  years  1974,  1975.  and  1976 

in  the  amount  of  $35  million  plus  one-half  of  the  pri- 
vate foundation  investment  income  taxes  (under  sec. 
4940).  For  each  fiscal  year  thereafter,  there  is  author- 
ized appropriations  of  amounts  equal  to  a  new  excise 
tax  on  employee  benefit  plans  plus  half  of  the  private 
foundation  investment  income  tax  collections.  The  new 
tax  would  be  $1  per  participant  per  plan  per  calendar 
year,  beginning  with  1974. 

(3)  Since  no  effective  date  is  specified  under  the 
Senate  amendment,  the  provisions  regarding  the  new 
office  would  take  effect  on  the  date  of  enactment  of  this 
Act, 

3.  Reporting     and    Disclosure — Internal    Revenue 

Service 

a.  Reports  Required 1 

263  House  bill. — 

'  ^  (1)  The  bill  restates  present  law  by  requiring  em- 

ployers (or  plan  adminstrators)  who  establish  or 
maintain  funded  deferred  compensation  plans  to  file 
annual  information  returns. 


1  The  reporting  and  disclosure  provisions  with  respect  to  the  Internal  Revenue  Service 
appear  only  in  title  II  of  the  House  bill. 
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(2)  Also,  the  bill  provides  that  the  Secretary  of 
the  Treasury  may  provide  reporting  requirements 
with  respect  to  the  retirement  savings  deduction  and 
individual  retirement  accounts,  etc. 

Senate  amendment. — Substantially  the  same  as  the      641 
House  bill.  ( A-142) 

b.  Sanctions  for  Failure  To  File  265 
House  bill—  (A-146) 

(1)  Sanctions  (in  the  form  of  an  addition  to  tax) 
for  failure  to  file  annual  plan  information  returns  are 
established. 

(2)  The  addition  to  tax  is  to  be  $10  for  each  day  that 
a  return  is  late,  up  to  a  maximum  of  $5,000  for  any  one 
failure  to  file. 

(3)  This  addition  to  tax  will  not  be  owed  if  failure 
to  file  is  due  to  reasonable  cause. 

Senate  amendment. — Same  as  the  House  bill.  644 

c.  Disclosure  (A-146) 
House  bill-  -                                                                     2 .„ 

(1)  The  bill  opens  to  public  inspection  applications      (A-120) 
to  the  Internal  Revenue  Service  for  a  determination 

that  a  plan  is  qualified  and  for  a  determination  that 
the  trust  under  the  plan  is  exempt  (including  papers 
submitted  in  support  of  the  application). 

(2)  Determination  letters  issued  by  the  Internal 
Revenue  Service  dealing  with  qualification  or  exemp- 
tion of  plans  and  trusts  are  to  be  open  to  public  inspec- 
tion. 

(3)  Annual  information  returns  with  respect  to 
qualified  plans  are  also  to  be  opened  to  public  inspec- 
tion. 

(4)  However,  under  the  bill,  information  contained 
in  these  papers  and  documents  from  which  the  com- 
pensation of  any  participant  may  be  ascertained  is  not 
to  be  open  to  public  inspection. 

Senate  amendment. — 

(1)  Same  as  the  House  bill,  except  applications  are     642 

not  to  be  open  for  public  inspection  for  plans  where      (A-120) 
the  employer  has  less  than  26  employees. 

(2)  No  comparable  provision. 

(3)  Same  as  House  bill. 

(4)  No  comparable  provision. 

(5)  In  addition,  certain  information  returns  are  to 
be  open  for  inspection  by  proper  officers  of  the  Pension 
Benefit  Guarantee  Corporation,  in  order  that  the  Cor- 
poration can  properly  administer  the  insurance  pro- 
gram. 
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d.  Effective  Dates 
House  bill. — 
(A-122)  (1)  The  provisions  of  the  bill  making  applications, 

*  '  determination  letters,  and  other  documents  open  to 

public  inspection  are  to  go  into  effect  for  applications 

filed  or  documents  issued  after  December  31, 1975. 
273  (2)  The  provisions  of  the  bill  requiring  annual  re- 

/  a  _i  5g\  turns  to  be  tiled  are  to  become  effective  for  plan  years 

'  beginning  after  the  date  of  enactment. 

321  (3)  The  provisions  regarding  reporting  with  re- 

(A-236)  spect  to  individual  retirement  accounts  are  to  become 

effective  on  January  1, 1974. 

648  Senate  amendment. — The  provisions  are  to  go  into 

effect  on  January  1, 1974. 

MISCELLANEOUS 

243  1.  Trustees  of  H.  R.  10  Plans 

( A-115)  House  bill. — Trustees  of  H.R.  10  plans  may  be  banks 

or  other  persons  who  satisfy  the  Secretary  of  the 
Treasury  that  they  will  hold  assets  in  a  manner  con- 
sistent with  the  requirements  of  the  Internal  Revenue 
Code. 

C03  Senate  amendment. — Substantially  the  same  as  the 

(A-115)  House  bill. 

2.  Custodial  Accounts 

Present  Law. — Plan  assets  may  be  held  in  a  cus- 
todial account  if  (1)  the  custodian  is  a  bank  (as  de- 
fined in  section  581),  and  (2)  the  plan  funds  are  in- 
vested only  in  mutual  funds  or  annuity,  endowment, 
etc.,  contracts  issued  by  an  insurance  company. 

244  House  bill.— 

(A-116)  (1)  Custodians  may  be  banks  or  other  persons  who 

satisfy  the  Secretary  of  the  Treasury  that  they  will 
hold  the  assets  in  a  manner  consistent  with  require- 
ments of  the  Internal  Revenue  Code. 

(2)  The  provision  would  not  impose  limitations  on 
the  type  of  assets  that  could  be  held  in  a  custodial 
account. 

629  Senate  amendment. — Same  as  the  House  bill. 
(A-116)                3  Section  403(b)  Plan  Investments  in  Mutual  Funds 
244  House  bill.— Assets  of  section  403  (b)  plans  may  be 
( A-117)               invested  in  mutual  funds  (in  addition  to  annuity  con- 

630  tracts  as  under  present  la w ) . 

(A-117)  Senate  amendment.— Same  as  the  House  bill. 

246  4.  Federal  Credit  Unions 

( A-119)  House  bill.— Federally  insured  credit  unions  are  in- 

cluded in  the  definition  of  "bank"  in  determining  the 
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type  of  financial  institutions  which  can  serve  as  plan 
custodians  or  trustees. 
Senate  amendment. — No  comparable  provision. 

5.  Certain  Puerto  Rican  Pension  Plans 

House  bill— A  trust  which  is  part  of  a  pension,  249 
profit-sharing,  or  stock  bonus  plan,  all  of  the  partici-  (A-124) 
pants  of  which  are  residents  of  Puerto  Rico,  is  to  be 
treated  (for  years  after  1973)  as  though  it  were  an 
exempt  U.S.  employee  benefit  trust  if  the  trust  is 
exempt  from  income  taxes  under  the  laws  of  Puerto 
Rico. 

Senate  amendment. — No  camparable  provision. 

6.  Deduction  for  Severance  Payments  Required  by 

Foreign  Law 

Present  law. — Contributions  to  a  nonqualified  trust 
are  deductible  by  the  employer  when  the  contribution 
is  includable  in  the  income  of  the  participant,  but  only 
if  separate  accounts  are  maintained  under  the  plan  for 
each  participant. 

House  bill. — The  House  bill  provides  that  for  years  249 
after  1973  the  employer  may  deduct  contributions  for  (A-125) 
severance  payments  for  nonresident  alien  employees, 
even  though  separate  accounts  are  not  maintained 
(and  even  though  the  contributions  which  are  included 
in  income  by  the  aliens  are  not  subject  to  U.S.  tax)  if 
three  conditions  are  satisfied : 

(1)  The  employer  is  engaged  in  a  trade  or  business 
in  a  foreign  country ; 

(2)  The  employer  is  required  by  foreign  law  to  make 
the  severance  payments,  based  on  periods  of  service ; 

(3)  The  employer  establishes  a  U.S.  trust  to  fund 
these  payments. 

Senate  amendment. — The  Senate  amendment  con- 
tains no  comparable  provision. 

7.  Remedial  Retroactive  Plan  Amendments 

House  bill. — Retroactive  plan  amendments  which         258 
correct  a  plan  that  does  not  meet  the  requirements  for  (A-135) 

tax  qualification  are  allowed  to  cure  a  new  plan  or  to 
cure  an  amendment  to  an  existing  plan.  Such  retro- 
active changes  can  be  made  within  the  time  for  filing 
the  employer's  tax  return  for  the  year  in  which  the 
plan  was  put  into  effect  or  in  which  the  amendment 
was  adopted  (or  such  later  time  designated  by  the 
Secretary  of  the  Treasury). 

Senate  amendment. — Same  as  the  House  bill.  333 

8.  Rules  for  Certain  Negotiated  Plans  (A-135 ) 
Present  law. — Present  law  provides  special  rules 

for  contributions  to  a  plan  established  before  1954 
under  an  agreement  between  a  union  and  the  United 


5319 


28 


States  Government.  Under  this  provision,  contribu- 
tions are  not  deductible  under  the  general  deferred 
compensation  provisions  of  the  code  but  are  deductible 
solely  as  general  trade  or  business  compensation  ex- 
penses. Such  a  plan  must  provide  both  welfare  and 
pension  benefits. 
351  House  bill. — In  order  to  facilitate  conversion  of  the 

(A-282)  pension  benefits  plan  into  a  regular  tax-qualified  pen- 

sion plan,  the  House  bill  would  provide  the  following 
amendments : 

(1)  people  who  technically  were  self-employed  indi- 
viduals before  July  1, 1974,  are  permitted  to  have  their 
service  under  the  plan  credited  as  though  they  were 
regular  employees ; 

(2)  no  such  self-employed  individual  is  permitted  to 
establish  a  separate  H.R.  10  plan  for  service  covered 
under  the  regular  plan ; 

(3)  people  who  were  plan  participants  before  July  1, 
1974,  are  to  be  treated  as  employees  of  participating 
employers  even  though  in  some  circumstances  those 
employers  do  not  officially  become  participating  em- 
ployers until  July  1, 1975 ;  and 

(4)  a  code  provision  relating  to  deductions  incurred 
by  certain  membership  organizations  in  transactions 
with  members  is  not  to  apply  to  the  trust  described 
above. 

These  provisions  generally  are  to  apply  to  taxable 
years  ending  on  or  after  June  30, 1972. 

Senate  amendment. — The  Senate  amendment  has  no 
comparable  provision. 
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Labor  Day,  1974 


Statement  by  the  President.     September  2, 1974 

I  salute  the  working  men  and  women  of  America  on  the 
80th  anniversary  of  labor's  special  day.  Their  strength  of 
mind,  heart,  and  hand  continues  to  guide  our  destiny. 

As  American  society  has  changed  in  modern  times,  the 
role  and  needs  of  labor  have  also  changed.  A  need  for  or- 
ganization arose  and  was  filled. 

Today,  therefore,  we  salute  not  only  the  93  million  men 
and  women  in  the  labor  forces  but  also  the  organizations 
which  represent  labor  so  well.  The  goals  of  those  organiza- 
tions were  eloquently  summed  up  by  Samuel  Gompers 
81  years  ago,  when  he  said  that  labor  wants  "more  school 
houses  and  less  jails;  more  books  and  less  arsenals;  more 
learning  and  less  vice;  more  constant  work  and  less  crime; 
more  leisure  and  less  greed;  more  justice  and  less  revenge; 
in  fact,  more  of  the  opportunities  to  cultivate  our  better 
natures.  .  .  ." 

The  organized  efforts  of  America's  working  men  and 
women  have  been  Instrumental  in  helping  move  this  Na- 
tion a  long  way  towards  those  goals.  Today,  the  Nation 
needs  their  support  in  a  new  struggle  for  productivity — 
for  more  purchasing  power  and  less  inflation.  I  am  con- 
fident that  the  men  and  women  of  the  American  labor 
movement  know  that  the  struggle  against  inflation  is  a 
joint  venture  by  all  segments  of  the  American  people  and 
that  they  will  do  their  part. 

On  this  Labor  Day,  I  say  to  my  fellow  Americans  who 
have  provided  us  with  so  much  in  the  past  and  from  whom 
we  expect  even  more  in  the  future — thank  you. 


Pension  Reform  Bill 


Committee  on  Education  and  Labor,  aid  the  Senate 
Committee  on  Labor  and  Public  Welfare. 

I  think  it  is  indicative  of  the  kind  of  cooperation  that  can 
be  achieved  between  labor  and  management.  I  know  how 
hard  and  how  long  many  people  in  the  labor  movement 
and  management  have  worked  to  make  sure  that  we  came 
up  with  the  right  kind  of  legislation. 

I  think  it  is  a  good  reflection  on  the  relationship  be- 
tween the  executive  branch  on  the  one  hand  and  the  legis- 
lative branch  on  the  other.  So,  when  you  add  it  all  up, 
even  though  this  is  an  extremely  complicated  piece  of  leg- 
islation, it  has  been  the  long  labors  of  many,  many  peo- 
ple that  have  produced  the  kind  of  result  that  is  good  for 
America  and,  primarily,  for  those  who  will  be  the  ultimate 
beneficiaries  of  the  legislation. 

This  legislation  will  alleviate  the  fears  and  the  anxiety 
of  people  who  are  on  the  production  lines  or  in  the  mines 
or  elsewhere,  in  that  they  now  know  that  their  investment 
in  private  pension  funds  will  be  better  protected,  they  have 
a  vested  right.  They  are  certain,  obviously,  of  better  man- 
agement of  those  funds. 

It  certainly  will  give  to  those  30-plus  million  American 
workers  a  greater  degree  of  certainty  as  they  face  retire- 
ment in  the  future. 

I  do  want  to  extend  to  all  of  you  my  congratulations 
and  compliments.  I  do  not  think  I  have  had  a  happier  day 
than  the  opportunity  today  to  see  so  many  people  who 
have  worked  so  long  on  legislation  of  such  great  signifi- 
cance, and  to  have  it  happen  on  Labor  Day  is  a  tribute  to 
the  American  process,  a  process  which  is  good  for  all  of 
us. 

Thank  you  very,  very  much. 

note:  The  President  spoke  at  11:40  a.m.  in  the  Rose  Garden  at 
the  White  House.  As  enacted,  the  Employee  Retirement  Income  Se- 
curity Act  of  1974  (H.R.  2)  is  Public  Law  93-406,  approved  Sep- 
tember 2,  1974. 


The  President's  Remarks  at  the  Bill  Signing  Ceremony 
at  the  White  House.     September  2, 1974 


Pension  Reform  Bill 


Mr.  Speaker,  my  former  colleagues  in  the  Congress,  Sec- 
retary Brennan,  Secretary  Dent,  distinguished  leaders  in 
the  labor  movement,  distinguished  leaders  in  business: 

It  is  a  great  privilege  and  pleasure  for  me  to  have  the 
opportunity  of  participating  in  the  signing  of  that  massive 
bul.  I  think  this  is  really  an  historic  Labor  Day— historic 
in  the  sense  that  this  legislation  will  probably  give  more 
benefits  and  rights  and  success  in  the  area  of  labor- 
management  than  almost  anything  in  the  history  of  this 
countrv. 

I  think  it  is  historic,  too,  because  that  tremendous  docu- 
ment is  indicative  of  the  kind  of  cooperation  between 
the  House  and  Senate,  the  House  Committee  on  Ways  and 
Means,  and  the  Senate  Committee  on  Finance,  the  House 


Statement  by  the  President  Upon  Signing  the  Employee 
Retirement  Income  Security  Act  of  1974. 
September  2, 1974 

Dramatic  growth  in  recent  years  has  thrust  private  pen- 
sion plans  into  a  central  role  in  deteiTnining  how  older 
Americans  live  in  their  retirement  years. 

From  1960  to  1970,  private  pension  coverage  increased 
from  21.2  million  employees  to  approximately  30  million 
workers.  During  this  same  period,  assets  of  these  private 
plans  increased  from  $52  billion  to  $138  billion.  And 
they  are  now  increasing  at  a  rate  of  $12-15  billion  a  year. 
It  will  not  be  long  before  such  assets  become  the  largest 
source  of  capital  in  our  economy. 
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Yet,  this  same  growth  in  pension  plans  has  brought  with 
it  a  host  of  new  problems.  Many  workers  have  ultimately 
lost  their  benefits — even  after  relatively  long  service — be- 
cause when  they  left  jobs,  they  thereby  gave  up  rights  to 
hard-earned  pension  benefits.  Others  have  sustained  hard- 
ships because  their  companies  folded  with  insufficient 
funds  in  the  pension  plan  to  pay  promised  pensions.  In 
addition,  some  pension  funds  have  been  invested  primarily 
for  the  benefit  of  the  companies  or  plan  administrators, 
not  for  the  workers.  It  is  essential  to  bring  some  order 
and  humanity  into  this  welter  of  different  and  sometimes 
inequitable  retirement  plans  within  private  industry. 

Today,  with  great  pleasure,  I  am  signing  into  law  a 
landmark  measure  that  may  finally  give  the  American 
worker  solid  protection  in  his  pension  plan. 

Under  this  law,  which  is  entitled  the  Employee  Retire- 
ment Income  Security  Act  of  1974,  the  men  and  women  of 
our  labor  force  will  have  much  more  clearly  defined  rights 
to  pension  funds  and  greater  assurances  that  retirement 
doliars  will  be  there  when  they  are  needed.  Employees  will 
also  be  given  greater  tax  incentives  to  provide  for  their  own 
retirement  if  a  company  plan  is  unavailable. 

It  is  certainly  appropriate  that  this  law  be  signed  on 
Labor  Day,  since  this  act  marks  a  brighter  future  for  almost 
all  the  men  and  women  of  our  labor  force. 

There  are  seven  essential  parts  to  this  legislation : 
— first,  it  establishes  major  standards  for  employee  par- 
ticipation in  private  retirement  plans,  standards 
which  encourage  earlier  participation  by  workers,  and 
longer  periods  over  which  benefits  can  be  earned; 
— second,  and  perhaps  most  important  to  those  already 
under  private  pension  plans,  the  new  law  establishes 
equitable  standards  for  the  "vesting"  of  retirement 
benefits.  The  standards  under  this  law  will  assure  to 
the  greatest  possible  extent  that  a  worker  who  par- 
ticipates in  a  plan  actually  receives  some  benefits  from 
that  plan  and  does  not  lose  them  because  of  punish- 
ing forfeiture  standards  or  inadequate  pension  fund 
resources; 
— third,  the  act  requires  that  the  fiduciaries  who  cotatrol 
the  pension  funds  act  as  reasonable  and  prudent  men, 
discharging  their  duties  solely  in  the  interests  of  pro- 
tecting the  beneficiaries  of  the  fund ; 
— fourth,  the  law  will  impose  a  high  standard  upoi  the 
operation  of  plans  by  making  mandatory  full  dk> 
closure  of  all  information  concerning  the  operations 
of  the  employer's  retirement  plan;  , 
— fifth,  the  tax  laws  will  be-  n. vised  to  provide  more 
nearly  equal  treatment  to  different  kind  of  plans.  The 
new  law  will  encourage  the  self-employed  to  provide 
for  their  retirement  by  raising  the  limits  on  the 
amount  of  their  income  which  may  be  contributed  on 
a  deductible  basis  to  a  retirement  fund.  It  will  also 
allow  the  one-half  of  American  employees  not  cov- 
ered by  private  pension  plans  to  enjoy  equivalent  tax 
advantages  if  they  set  up  individual  retirement 
accounts; 


— sixth,  as  a  final  backstop  to  private  pension  plans,  a 
federally  sponsored,  privately  financed  Pension  Bene- 
fit Guaranty  Corporation  will  be  set  up  to  pay  an 
adequate  retirement  benefit  to  those  whose  private 
pension  funds  have  foundered  and  are  not  adequate 
for  the  beneficiaries;  and, 
— seventh,  the  act  will  establish  a  limited  form  of  port- 
ability of  pension  benefits  by  allowing  workers  to 
transfer  some  of  their  pension  benefits  to  other  plans 
or  to  their  individual  retirement  accounts. 
Together  these  seven  points  add  up  to  a  better  deal  for 
American  workers  than  they  have  ever  known  before  in 
private  pension  plans. 

I  believe  this  act  is  a  model  of  what  can  be  done  by  the 
Government  to  improve  the  lives  of  Americans  within  the 
private  sector  without  harming  the  dynamics  of  our  free 
enterprise  system. 

I  also  believe  that  its  passage  is  a  model  of  cooperation 
and  hard  work  between  the  executive  and  the  legislative 
branches. 

The  act  has  its  genesis  in  a  message  to  the  Congress  by 
President  Nixon  on  December  8, 197 1 .  The  legislation  was 
and  is  extraordinarily  complicated.  It  was  worked  on 
relentlessly  by  four  congressional  committees :  House  Ways 
and  Means,  House  Education  and  Labor,  Senate  Labor 
and  Public  Welfare,  and  Senate  Finance. 

Individual  members  have  devoted  enormous  effort  to 
this  bill.  I  believe  we  can  all  be  proud  that  the  Govern- 
ment has  now  taken  action  to  make  workers'  lives  more 
secure.  ...    . 

(HJL  t)  is  Public  Law  93-406,  approved 


not*  :  Ai « 
September  2,  If74. 
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